ATE

G

£
3 fexe
%

&

a (%)
O
01964'%

%,

:

Cleveland State University

EngagedScholarship@CSU Colloge of Law Library

1954-1966 Post-Trial Motions, Appeals, & Habeas

1962-1966 Federal Habeas Corpus
Corpus

10-1965

Petition for a Writ of Certiorari

E Lee Bailey
Counsel for Sam Sheppard

Russell A. Sherman
Counsel for Sam Sheppard

Benjamin L. Clark
Counsel for Sam Sheppard

How does access to this work benefit you? Let us know!
Follow this and additional works at: https://engagedscholarship.csuohio.edu/sheppard habeas

Recommended Citation
Bailey, F. Lee; Sherman, Russell A.; and Clark, Benjamin L., "Petition for a Writ of Certiorari" (1965). 1962-1966 Federal Habeas

Corpus. 16.
https://engagedscholarship.csuohio.edu/sheppard_habeas/16

This Sheppard v. Maxwell, United States Supreme Court, No. 490 is brought to you for free and open access by the 1954-1966 Post-Trial Motions,
Appeals, & Habeas Corpus at EngagedScholarship@CSU. It has been accepted for inclusion in 1962-1966 Federal Habeas Corpus by an authorized

administrator of EngagedScholarship@CSU. For more information, please contact library.es@csuohio.edu.


https://engagedscholarship.csuohio.edu?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
https://engagedscholarship.csuohio.edu/sheppard_habeas?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
https://engagedscholarship.csuohio.edu/sheppard_appeals?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
https://engagedscholarship.csuohio.edu/sheppard_appeals?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
http://library.csuohio.edu/engaged/
https://engagedscholarship.csuohio.edu/sheppard_habeas?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
https://engagedscholarship.csuohio.edu/sheppard_habeas/16?utm_source=engagedscholarship.csuohio.edu%2Fsheppard_habeas%2F16&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:library.es@csuohio.edu

in the
Supreme Cmut of the Anited Btates

Octoser TerM, 1965

No.

SAMUEL H. SHEPPARD,

PETITIONER,

E. L. MAXWELL, Wagvex,

RESPONDENT,

PETITION FOR A WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Samuel H. Sheppard, petitioner, prays that a writ of
certiorari issue to review the judgment of the United States
Court of Appeals for the Sixth ('ircuit, entered in the above-
entitled case on May 5, 1965.

Citations to Opinions Below

The opinion of the Court of Appeals for the Sixth Circuit
is reported at 33 LW 2588, and is reproduced in the ap-
pendix to this petition at page Rs. 1. The opinion of the
Court of Appeals for the Sixth Circuit denying rehearing



ol
is unreported as yet, and is reproduced in the appendix at
page Rs. 112. The opinion and order of the Distriet
is reported at 231 F. Supp. 37, and is reprodnesd
spondent’s record-appendix! in the Court of m ﬁ
page Ra 393a.

Jurisdiction

The judgment of the Cirenit Court of Ampesls was %
entered on May 5, 1965. Rs. 3. Rehearing was denied &
on July 12, 1965. Rs. 111. The jurisdiction of this Com %
is invoked under 28 U.8.C., Seetion 1254(1). b

Questions Presented

1. Did the pre-trial publicity in petitioner’s ‘case B
prejudice the community that no fair amd impartial jnr&
could have been impanelled? o

2. Did the trial judge fail to adequately protect the petit-
jury, once impanelled, from prejudisial extrinsic influones?

3. Did the trial judge fail to adequately interrogate fhe
jurors when they had been exposad te prejudicial extrmm,n
matter through the news media during trial

4. Did the trial judge fail to msintain constitutiongils!
adequate decorum in the courtroom dnring trialf L

5. Did the trial judge demy petitioner a public trial
assigning nearly all of the seats in the courtroom t& Ras
men{ ‘

6. Did the trial judge, in the special circumstansea &f
this case, violate petitioner’s constitutional right to a fe
and impartial judge by failing to recuse himesif &?&WQ

! For convenience of reference, Poge numbers in the ampesn on
the petition will be preceded with “Rs”; page numbers jm (i SiStas.
ent’s reco'd—aooe"dn in the Court of Appesls will be getgets é
“Ra”; and page numbers of the original transcript trisf M’&‘x«'ﬁ"’ o
be preccdcd by “Tr”.
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his firm belief, undisclosed to petitioner, that petitioner
was ‘‘guilty as hell”” and that the case against him was
““open and shut’’?

7. Did the trial judge violate petitioner’s federal consti-
tutional right against self-inerimination by receiving evi-
dence that petitioner had refused to take a lie detector test
and tputh_serum?

8. Did the action of the bailiffs who permitted jurors to
telephone outsiders during the course of deliberations in
violation of Ohio law violate petitioner’s federal consti-
tutional right to a fair and impartial trial?

9. Did the court below deprive petitioner of proper re-
view of other claimed federal constitutional violations?

10. Did the court below improperly foreclose without
litigation the question of the sufficiency of the evidence?

11. Did the court helow erronconsly rule that no combi-
nation of individual crrors, none of which rises to the
stature of a federal constitutional vielation, can in the
aggregate show that the state court trial fell short of the
requirements of due process of law?

Constitutional Provisions and Statutes Involved
C'ounstitution of the United States

Amexomext 1V
The right of the people to be secure in their persons,
houses, papers, and cffeets, against unreasonable searches
and seizures, shall not be violated and no Warrants shall
issue, but upon probable cause, supported by Oath or affir-
mation, and particularly deseribing the place to be searched,
and the persons or things to be seized.

AMENDMENT V
No person shall be held to answer for a capital, or other-
wise infamous erime, unless on a presentment or indietment
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of a Grand Jury, except in cases arising in the land or naval
forces, or in the Militia, when in actual service in time of
War or public danger; nor shall any person be subject for
the same offence to be twice put in jeopardy of life or limb;
nor shall be compelled in any eriminal case to be a witness
against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be
taken for public use, without just compensation.

AmenpmeENT VI

In all eriminal prosecutions, the aceused shall enjoy the
right to a speedy and public trial, by an impartial jury of
the State and district wherein the erime shall have been
committed, which district shall have been previously as-
certained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining
witnesses in his favor, and to have the Assistance of
" Counsel for his defence.

AmexpmeNT XIV

Sectron 1. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside.
No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection
of the laws.

Ohio Statutes
Secrion 2505.21, Omi10o Revisep Cone. Hearing on Appeal.
‘‘ Appeals taken on questions of law shall be heard upon
assignment of error filed in the cause or set out in the
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briefs of the appellant before hearing. Errors not argued
by brief may be disregarded, but the court may consider
and decide  errors which are not assigned or specified.
Failure to file such briefs and assignments of error within
the time preseribed by the court rules is cause for dismissal
of such appeal. All errors assigned shall be passed upon
by the court, and in every case where a judgment or order
is reversed and remanded for a new trial or hearing, in its
mandate to the court below, the reviewing court shall state
the errors found in the record upon which the judgment of
reversal is founded. * * *

Secrion 2945.21, Onio Revisep Cobe. Peremplory chal-
lenges i capital cases.

“On the impaneling of a jury in a capital case, the state
and the defendant, if there is only one defendant, may each
peremptorily challenge six of the jurors, which challenges
shall be exercised alternately. If there is more than one
defendant, each defendant may peremptorily challenge six
of the jurors, and the state may peremptorily challenge a
number equal to the combined number allowed to all the
defendants. Neither the state nor a defendant may be
deprived of any of the challenges by reason of such order
of exercising the same, or the time or manner of exercising
the same.”’

Secrion 2945.29, Omio Revisep Cobe. Jurors becoming un-
able to perform duties.

“If, before the conclusion of the trial, a juror becomes
sick, or for other reason is unable to perform his duty, the
court may order him to be discharged. In that case, if
alternate jurors have been selected, one of them shall be
designated to take the place of the juror so discharged. If,
after all alternate jurors have been made regular jurors, a
juror becomes too incapacitated to perform his duty, and
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has been discharged by the court, a new juror may be sworn
and the trial begin anew, or the jury may be discharged
and a new jury then or thereafter impaneled.”

Section 2945.32, Ouio Revisen Cobe. Oath to officers if
jury sequestered.

““When an order has heen entered by the court of common
pleas in any eriminal cause, directing the jurors to be kept
in charge of the officers of the court, the following oath
shall be administered hy the clerk of the court of common
pleas to said officers: ‘You do solemnly swear that you
will, to the best of yvour ability, keep the persons sworn as
jurors on-this trial, from <eparating from cach other: that
you will not suffer any communications to be made to them,
or any of them, orally or otherwise; that vou will not
communicate with them, or any of them, orally or otherwise,
except by the order of thi~ court, or to ask them if they
have agreed on their verdict, nutil they <hall be discharged,
and that you will not, before they render their verdiet
communicate to any person the <tate of their deliberations
or the verdiet they have agreed upon, so help vou God.’
Any officer having taken such oath who willfully violates
the same, or permits the same to be violated, is guilty of
perjury and shall be imprisoned not less than one nor more
than ten years.”

Secrion 2945.33, Onio Revisen Cove. Keeping and conduct
of jury after case submitted.

“When a cause is finally submitted the jurors must be
kept together in a convenient place nnder the charge of an
officer until they agree upon a verdiet, or are discharged
by the eourt. The court may permit the jurors to separate
during the adjournment of court overnight, under proper
cautions, or under supervision of an officer. Such officer
shall not permit a commmunication to be made to them, nor



make any himself except to ask if they have agreed upon
a verdict, unless he does so by order of the court. Such
officer shall not communicate to any person, before the
verdicet is delivered, any matter in relation to their deliber-
ation. Upon the trial of any prosecution for misdemeanor,
the court may permit the jury to separate during their
deliberation, or upon adjournment of the court overnight.*

Statement of the Case

Your ]‘;vtiti(nwr,‘Samuol H. Sheppard, filed a petition
for & writ of habeas corpus in the United States District
Court for the Southern District of Ohio on April 11, 1963.
He alleged that he was being restrained of his liberty in
violation of his federal constitutional rights by the re-
spondent, K. L. Maxwell, who was and is the Warden of
the Ohio State Penitentiary at Columbus. Such restraint
was caused by a judgment of convietion for murder in the
second degree in the Court of Conumon Pleas in Cuyahoga
County, Ohio, on December 21, 1954; this judgment had
been affirmed Ly the Court of Appeals of Cuyahoga County
and the Supreme Court of Ohio, 165 0.8, 293. (The opinions
of the Ohio Courts are reproduced in record-appendix Ra,
pp. 49a and 109a). This Court denied a petition for a writ
of certiorari to the Ohio Supreme Court, Sheppard v. Ohio,
352 U.S. 910.

The allegations of the petition were reduced to twenty-
three stipulated issues. As to nine of these, stipulations of
faet were submitted by counsel and accepted by the District
Judge. Four of the remaining issues were consolidated

with other issues, and upon these evidence was received.
One issue, No. 19 (Ra 150a(2)), relating to the sufficiency
of the evidenee at trial, was not considered by the Distriet
Court.
- Each side submitted various briefs dealing with all of

e R Ve,



the issues except the sufficiency of the evidence, and on July
15, 1964, the Distriet Judge entered an order voiding the
state court convietion and admitting the petitioner to bail
pending possible retrial. Respondent filed a notice of ap-
peal and moved to stay the order allowing bail; on July 23,
1964, the Sixth Circuit Court of Appeals denied the motion.

On October 9, 1964, the appeal was argued before a three-
Judge panel of the Sixth Circuit Court of Appeals; on May
9, 1965, that Court entered an order reversing the judg-
ment of the Distriet Court and remanding petitioner to the
custody of respondent, one Judge dissenting. On June 14,
1965, a petition for rehearing and rehearing en bane was
filed; both were denied on July 12, 1965, the same Judge
dissenting as to each. On July 26, 1965, petitioner’s motion
to stay the mandate pending application for certiorari was
granted.

Statement of Facts

At some time during the early morning hours of July 4,
1954, petitioner’s wife was beaten to death in her bed by
some weapon which has never been ascertained or located.?
She was last seen alive at about midnight by certain guests
named Ahern who departed the Sheppard home on the
shore of Lake Erie in Bay Village, Ohio, while the victim
bade them goodnite at the door. Petitioner was at the time
asleep on a couch in the living room. Petitioner was and
is an osteopathic neurosurgeon, and on the evening in ques-
tion was exhausted from emergency surgery.

Shortly before six o’clock in the morning, J. Spencer
Houk, Mayor of Bay Village who lived two doors distant
from petitioner, received a call on the telephone. He heard

3 The facts contained in this statement are taken from the stipulaied
,‘ history of the case. Ra 3la.
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petitioner say weakly: ‘‘Spen! Come quick! I think
they've killed Marilyn!”’

Houk arose and dressed, as did his wife Esther. They
got their automobile and drove the few yards to petitioner’s
home. Upon entering they found petitioner slumped in a
chair in the den on the first floor. His trousers were wet
and he seemed groggy and in pain. Marilyn Sheppard was
found lying in her bed in a pool of blood. The entire room
was spattered with blood. It was later opined by the
coroner and others that she had been struck thirty-five times
on the head with some blunt instrument. Her skull was
fractured in many places but not erushed. Examination of _
the first floor of the house disclosed abundant evidence of ?
ransacking.

Petitioner related to the Mayor his recollection as to what 7
had happened. It iswgﬂ 3
this day. 3

Dr. Sheppard stated that he had been awakened at some
point during the night by the sound of his wife sereaming.
He rushed up the stairs from the couch where he had been
sleeping, and as he entered the bedroom he saw a form
standing next to the bed. He was unable to distinguish 6@"
whether he was looking at a man or a woman, and did not ¢
know how many people were in the room. Suddenly he was
struck from behind at the base of his skull and rendered
unconscious. He came to at some undetermined later time,

and heard noise on the first floor. He ran downstairs and 7

»

scereen door at the back of the house and down to the shore
of Lake Erie. There he grappled with his unknown as-
sailant ; he was caught in a strangle hold of some sort and
was a second time rendered unconscious, again for an un-
determined period. He awoke with the lower half of his
body in the’water, made his way back to the house, and
called Houk.
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In corroboration of his story, Dr. Sheppard exhibited

severe facial injuries and a fraetured cervieal vertebra.
S = e e e e

There was sand in his pockets and cuffs. There was one
diluted blood-speot on the knee of his trousers where he had
knelt next to his wife to take her pulse after returning from
the lake. And following the trial, when police returned
custody of the house to the defense, a eriminologist named
Dr. Paul Leland Kirk found blood in the murder room
which did not come from Dr. Sheppard or his wife.

On the morning of the murder, investigations were com-
menced by the Bay Village Police Department, the (leve-
land Police Homicide Unit, the County Sheriff, the (‘founty
Prosecutor and the County Coroner. No suspects of conse-
quence were ever isolated. Dr. Sheppard was interrogated
at the hospital to which he had been removed by numerous
law enforcement officials. ne of these accused him of the
murder, which he flatly denied. He was asked to submit to
a lie detector test, which he at first refused because of his
physical condition an:' 'ater on advice of counsel. He simi-
larly refused police demands that he submit to truth serum.

The initial publicity concerning the erime was substantial.
X concerned community pressed for solution of the erime.
There was talk by the coroner of au inquest, but none was
called. After a few days the attention given to the case hy
the news media began to taper off.

At this juncture the editor of the Cleveland Press, a
leading newspaper in the Cleveland area, suspected that
petitioner was being sheltered because of his affluence or
social position.® To prevent this ‘‘shelter’, and to fore-

3 The role of this editor in guiding the Sheppard case toward what
he thought to be a proper result need not be surmised or inferred,
for he has set to print what he did and what his reasons were.
Seltzer, “The Years Were Good”, World Publishing Company, 1956,
The chapter of this autobiography specifically relevant to the Sheppard
case is reproduced in our appendix. Rs. 180.
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stall any loss of public interest in the case, the Press insti-
tuted a series of banner-headed front-page editorials. These
called for the ”gnllmg” of petitioner by “‘third-degree’’
methods, castigated him for refusing the alleged exculpa-
tory tests, and criticized law enforcement generally for
failing to bear down on Dr. Sheppard.

The campaign was eminently successful. Public interest
did not diminish or die, but was whetted to near-frenzied
proportions. Although no additional significant evidence
developed after the first day of investigation, editorial de-
mands by the Press that (1) Bay Village authorities yield
charge of the affair to the Cleveland Police, (2) the coroner
call a public inquest, and (3) that Sam Sheppard be ar-
rested were followed with swift compliance by elected
officials. On July 30, 1954, twenty-six days after the
murder, petitioner was arrested on a charge of murder in
the first degree. He was thereafter indicted and on October
23, 1954, was put to trial before Judge Edward Blythin of
the Common Pleas Criminal Court and a jury. The jury
began its deliberations on December 17, 1954, and on De-
cember 21, after nearly five full days, found petitioner not
guilty of murder in the first degree but guilty of murder in
the second degree.* He was sentenced to life imprisonment.

During the trial the jurors were permitted to go to their
homes each night. The news coverage of the affair was
massive, and much alleged evidence was announced and
summarized by the prosecution prior to its offer in court.

4 The verdict of second degree murder is significant, for as Judge’
Edwards has pointed out in his dissent, the only case presented to the
jury involved premeditation; the only motive suggested to the jury
was petitioner’s affection for one Susan Hayes, with whom he had
philandered some months earlier. The jurys rejection of this latter
element presents a very large question as to just what facts they found :
to support unpremeditated murder. /



\ .
e A good deal of what was described as damning evidence
was never produced.®
| Judge Edward Blythin, who assigued the ease to himself,
} remarked to a court clerk prior to petitianer’s indictment
| that petitioner was as guilty as he (Judge Blythin) was
4 inmocent of the murder of Marilyn Sheppard. While the
f jury was being impanelled, Judge Blythin visited in his
lobby with Dorothy Kilgallen Kollmar, a nationally syndi-
. cated columnist. He remarked to her that petitioner was
‘‘guilty as hell’’ and that the ease was *‘open and shut’’.
He did not disclose these views to defense counsel, or
recuse himself because of them.®
Prior to trial Judge Blythin caused to he creeted inside
the bar special benches. These, together with all save one
of the regular benches, he assigned by name to various
newsmen. Every major news service was represented at
the trial. One bench was reserved for the families of the
defendant and the vietim. Others could gain admission to
the courtroom only by exhibiting a special pass signed by
. Judge Biyvthin.
The newsmen constantly disrupted the proceedings, mov-
ing in and out of the courtroom at frequent intervals to
shift off with teammates and making noise generally. Photo-
graphs and television pictures were taken constantly at
each minute that the trial was not in actual progress. Peti-
tioner was repeatedly photographed in the courtroom with-
™ out his consent, and was depicted daily in the news. Fre-
quent requests by counsel and oceasional admonitions by
the court did not maintain a peaceful and serene docorum.
Two policemen testified that petitioner had refused on
several occasions to submit to a lie-detector test. When re-

5 See for instance the outrageous story in the Cleveland Press an-
nouncing expected testimony that petitioner was in fact a “Jekyll-
Hyde" Rs. 109.

8 These facts were found by the District Judge. Ra 458a.

=1
ay



13

quested to instruct the jury that such fact was of no con-
sequence, the trial judge stated that no person had a legal
obligation to submit to the test; he did not state that a
refusal was of no probative weight.

Throughout the trial the news was peppered with anec-
dotes extraneous to the record. Robert Considine stated
over WHK radio that petitioner’s denial of guilt reminded
him of the denials of Alger Hiss when Hiss was convicted
of perjury. The trial judge refused to ask the jurors if
they had heard this remark. Walter Winchell announced
that a girl in New York then under arrest for armed rob-
bery revealed that petitioner was the father of her illegiti-
mate child. The trial judge asked the jurors in a body if
they had heard the story, and two said that they had but

- would not be influenced by it. The Cleveland Press banner-
headed the fact that a ‘‘bombshell’’ witness would soon
testify that Marilyn Sheppard had once privately deseribed
petitioner as a ‘‘Jekyll-Hyde”. No witness so testified, and
the jury was not interrogated as to this disclosure.

The trial judge, over objection, permitted Mrs. Dmuthv
Ahern to testify that she had been told by Marilyn that
Marilyn had been told by a Dr. Chapman that Dr. C‘hap-
man had been told by petitioner that petitioner was con/
sidering divorce.”

Motions for continuance and change of venue were pre-
sented before and repeatedly during the trial, and all were
denied.

The judgment of conviction has been under litigation
constantly during the past eleven years.

7 Cf. dissenting opinion of Ohio Supreme Court judges Taft and
Hart. Ra 121a.
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Reasons for G;'anting the Writ

Petitioner respectfully suggests that there are several
different reasons for granting a writ of certiorari to the
Court of Appeals. First and foremost is the fact that this
trial was, as the Distriet Judge remarked, a ““mockery of
justice’’, and ought not to be allowed to permanently stain
the record of American jurisprudence. Second, there are
numerous individual violations of the federal eonstitution
which cannot now be vindicated without action by this Court.
Third, the reviewing process in the Court of Appeals fell
far short of that required by current habeas corpus deei-
sions of this Court; and finally, the conduct of prosecuting
officials and newsmen which the Court of Appeals now con-
dones was so flagrant and abusive that the stamp of ap-
proval they now enjoy should he eradicated.

We will deal first with those questions confronted by
the Distriet Court and the Court of Appeals; second with
those alleged constitutional violations noted but not con-
sidered by the Distriet Judge and summarily rejected by
the Court of Appeals; and third with the failure of review
deseribed above.

I. Tue Pusricrry axp ConTrOL 0F THE ('OURTROOM AND JURY

Among the exhibits certified to this Court by the Court
of Appeals are five bound serapbooks, green in eolor. The
parties stipulated in the Distriet Court that these serap-
books contain all of the newselippings in the Cleveland area
from the day of the murder until the rendition of the judg-
ment of conviction.® Several of the most objectionable head-
lines and editorials have been reproduced as foldouts in the
appendix to this petition. Also in the appendix is trial
counsel’s affidavit describing the circumstances in the court-

8 See Ra 297a.
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room during the trial. All of the opinions of the Ohio
Courts, and the opinion of the District Judge who freed
petitioner, are contained in respondent-appellee’s record-
appendix in the Court of Appeals. Nine copies of this three-
volume record-appendiz have been transmitted to this
Court for examination in connection with this petition.
The reooﬁ’-appendix further contains a history of the
case, stipulated facts bearing on some issues, extracte from
the trial transcript relating to other issues, and statements
of the witness who had conversation with Judge Blythin.

A. The Pretrial Publicity:

Judge Weinman, in his opinion, has set forth in some
detail the text of certain of the ‘‘news’’ steries which ap-
peared in Cleveland between the date of the murder and the
commencement of the trial. It was these stories which led
him to apply the principle of Rideaw v. Louisiana, 873 U.S.
723, to the present case and rule that no fair and impartial
jury could have been impanelled in Cuyahoga County in
October, 1954. These excerpts, however, are but a very
small part of what was written about Sam Sheppard
during the months in question. The sheer volume of ma-
terial which was heaped upon the citizenry ean only be as-
certained from the aforementioned scrapbooks.

While it is certainly true that the law cannot promise or
indeed furnish jurors who have read and heard nothing
about the case to be tried, this Court has in several in-
stances been confronted with situations where it was neces-
sary to conclude that the jury had been tainted by exposure
to news releases. Irvin v. Dowd, 366 U.S. 7T17; Rideau v.
Loussiana, 373 U.S. 723; Janko v. United States, 366 U.S.
716, Marshall v. United States, 360 U.S. 310. Petitioner con-
tends that circumstances here warrant the same result.

Collisions between the right of a free press and the right
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to a fair trial do present, as the District Judge has noted,
problems most difficult of resolution. To preserve prospec-
tive jurors in & whelesome and impartial condition while
allowing full rur te the public’s “right to know”’ doubtiess
requires some treading upon & legal tightrope.  But there
i8 in this case o015 clement which the desisions above-cited
lack ; publicity which did not Sow from the netural stream
of news aetivity, but which wae deliberately and malicicusly
contrived and di¢seminated in 2 manner colowlated to pre-
judge a eriminal case.- It is this aspeet of the Sheppard
case which the Court of Appsale refused to camivont despite
the fact that the opinion ef ths District Cevrt found it to
be of prime signi“snunce,
" Becauge of its esmuliduiisraBSyguarantesd freedom, &
newspaper wiclds greal powes. Aspiring peliticians as well
as those holding ¢//+s can b desivoyed by an irate press. It
is therefore of esusiderable imporizuce to note that all
of the porsons whose official ection is claimed by petitioner
to have wrongly predaced his conviction were elective, and
that somo—inelading the proscecutor and the judge—were
facing an bmmsinent election as the trial began.®

Mr. Seliser, the editor whe decided to ‘“move’’ the
Sheppard case, e« made no bones sbout his intentions, his
methods, or the re-clis he produced. His agent, e reporter
named Forrest Allon, correctly stated over WHE radio in
Cleveland on the duy the trial began, ““I think the Press
handling of the 8i+sard stery produced the trial that we
have got going on cver there today because T don’t think the
officials were going ‘o do anything about it.”* Of significanise
is the fact that the Press continued to use its might to pre-

duce a conviction—- & conviction which by that time it badly

needed to stave of’ subsequent libel suite—by reporting un-
: ® Prosecutor Mahor was successful in whmg electing o the Comn-
‘mon Pleas bench. Judge Blythin won re-clection by & laddide. Dis-
senting opinion of Jucge Edwards, sppendiz B, e 100,
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: Judge Weinman noted that:
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trize, madlmﬂszb]e and prejudmd mfbmfhu W
the trial.

‘We' think it lnghly donbtfnl thnt amy emeifen can eﬁjoy
& fair trial in 2 community permesated by & large mews-
paper which has as its purpose meeutxon and conv:dﬁom

D e T o

“If ever there was a irial by newspaper this was a
perfect example. And the most incidious vielatoy was -
the Cleveland Press. For some réason that paper took
upon iiself the role of mcouzer, judge aud jury. The
journslistic value of its front page editorials, thé
screaming, slanted headlines snd the netobjéetive ve-
porting was nil, but they were ealcnhted to mﬁame
and prejudice the public.”” Ra 453: s

Sam Sheppard was not arrested beeause oﬁﬁi&ls had o
eaine upon some piece of evidence tending 1 shichw thit he
had killed his wife. He was arrested betause ddifor Seltzer
wrote an editorisl of the front pege % his ‘hewepaper
which was bannered “WHY IBN"E SAMSHEPPARD
IN JATL” and thereafter changed thie banner: o “QUIT
STALLING — BRING HIM IN’\ The:fact: that arrest
followed hard on the hecls of this edito¥ial rather than
wpon the discovery of gome new faols i& ample ‘proof
that the processes of ihe lsw bad “erimpled before’ the 4
power of a man who ocaved WHitle for the rights of - »
Anerican citizen. It is this shocking-‘eonduct which t&é" ;
majority in the couit below have chesen fo enshrine with
ihe eondonation of the law—a condomation which oughl
to be sharply stricken down.

; Beyond the vicicus attacks of the Cleveland Press l.nd
the shabhy But lese virulent me-tooism of the otlier Cléve
land mewspapers, there was oné significant event which
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further aggravated the hostile undercurrent against which
petitioner vainly tried to swim. Lounty Coroner Samuel
Gerber, immediately uw Press (see
mx Rs 117, 118 (called an inquest. Although such pro-
ceedings were customarily held in the county morgue,
Coroner Gerber staged the Sheppard inquest in the gym-
nasium of the Normandy School in Bay Village. He ex-
plained at trial that he took this unusual step because
he wanted to have an audience (Tr. 3453) and desired to
“‘satisfy’’ the people (Tr. 3452).

We submit a description of these proceedings as we
believe them to be relevant to the issue of pre-trial preju-
dice in the community. A pre-trial proceeding may well
cause disruption which affects the constitutionality of the
trial itself. Estes v. Texas, U.S. , 85 S. Ct. 1628.

The inquest was attended by the county prosecutor, who
acted as advisor to the coroner, and two detectives, who
acted as bailiffs. The petitioner was subpoenaed, as were
members of his family. The gymnasium where the inquest
was held seated several hundred people, and was crowded
to capacity. Across the front of the room was a long table
occupied by reporters, television and radio personnel, and
broadcasting equipment was set up in the room. Two live
microphones were placed, one in front of Coroner Gerber
and one in front of the witness stand, so that all which was
said by the coroner or the witness was broadcast. A squad-
ron of newsmen was present, and photographs were con-
stantly being taken.

‘When petitioner and his brother, Dr. Stephen Sheppard,
entered the room they were sew the
audience.

Petitioner’s counsel were present at the outset but were
ordered not to in any way participate by the Coroner.
When counsel objected to some part of the proceedings he

{

’
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was forcibly ejected from the room. Delighted ladies ran
up to Coroner Gerber and hugged and kissed him for this
splendid move.’® The inquest commenced on July 22 and
ran for three full days. At its conclusion Gerber announced
for the news media, ‘‘I could order Dr. Samuel H. Shep-

pard held for action by the grand jury.”” Why he did not
take such a step was unexplained ; but having in mind that
Dr. Gerber was and is a member of the bar, perhaps he
was troubled by a lack of probable cause.

The District Court has adequately set forth enough of
the publicity before trial to warrant a conclusion that
the Cleveland community was in no condition to furnish
a jury sufficiently impartial to reach minimium standards
of due process. Additional material contained in the green
scrapbooks reinforces this position very soundly. We sub-
mit that the Court of Appeals was in error in rejecting
as clearly erroneous the District Judge’s finding of fact,
and that examination of the matter by this Court warrants
granting the writ.

B. Publicity During Trial:

Defense counsel sought vehemently to postpone the trial
until what it felt was public prejudice could subside, and
to change the venue to some other county not saturated
with the invidious art of the Cleveland Press. The trial
judge denied these motions. Although the fact is relevant
to a subsequent issue, we are constrained to point out
that the trial judge was a candidate for re-election to this
post in November, 1954. He was the subject of laudatory
articles by the Cleveland Press, which on October 9, 1954,
published the following:

10 See the opinion of the District Court, Ra 443a.
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““Jupce BLYTHIN AT 70 Has Inspiring Career’’

“‘Judge Edward Blythin will be 70 tomorrow. The
Press wants to be the first to congratulate him and
does so now, even if it means jumping the gun.

The milestone is important. It calls for hearty
wellwishes. The career can’t be emphasized too often
either. It is the answer to those who try to make you
believe the doors of opportunity are now closed.

The Blythin rise to high office is a heartening story
of a young Welch bookkeeper who came to America to
visit a brother, who decided to stay and who in time
vecame the Mayor of the big eity of hix adoption. It
is a story of ambition, of struggle, ot determination,
of triumphs.

Judge Blythin is a forthright man, a plain man and
a hardworking man. One almost hesitates to say he
has a sense of humor. So many men credited with that
happy faculty really lack it. Judge Blythin has the
rare quality. It has sustained him in many difficult
situations.

One can go on in length about the man and his
career. The birthday, though, is the affair now at hand,
or nearly so.

Happy Birthday, Judge Blythin. And may you en-
joy many more happy, fruitful years.”’"

The reason that the Press ‘‘jumped the gun’’ in issuing
these warm felicitations is made clear by another matter
which it printed the same day. The Press had learned that
defense counsel, in order to prove that a change of venue
was necessary, had begun a move in the nature of a Gallup
poll to demonstrate the widespread public belief that peti-
tioner was guilty.

11 This editorial and the one set forth below are contained in the
newsclips in the scrapbooks.
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“‘No~N-LeecaL NoNSENSE”’

‘““Whatever the motive of the mass-survey of opinion
on the guilt or innocence of Dr. Sam Sheppard, the
technique is wrong, and dangerous.

The surveyors are asking for an off-the-cuff verdict
from people who have not heard the evidence.

The ‘findings’ of this survey will be based solely
upon hearsay, upon personal and uninformed opinions.

And yet the result will, unquestionably, be intro-
duced into the trial, presumably in an effort to move
the trial to some other city.

The whole scheme is non-judicial, non-legal non-
sense.

It smacks of mass jury-tampering.

Defense Attorney William Cerrigan should know
that, and call the whole thing off immediately.

And the Bar Associations, which are always so sen-
sitive to any outside effort to interefere with the
Courts, should come forward to resist this effort, too.”’

Thus in none too subtle fashion, the Press informed Judge
Blythin that it was opposed to any changes of venue. Since
the judge never articulated his reasons for denying such
relief, we think it impossible to say that he was not influ-
enced by the conduct of this newspaper.

If there had to be a trial in Cleveland, the judge had a
duty sua sponte to sequester the jurors once they were
picked. He well knew that the trial was going to become
a newsman’s holocaust, for he had spent some time making
the unusual arrangements to accommodate reporters and
exclude the public.®® The Court of Appeals was of the

12 Judge Blythin also knew that the jurors were reading the news-
papers. Juror Barrish explained on voir dire that he had been reading
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view that this duty did not exist unless some motion for
sequestration had been made by the defense. Rs 9. We
think this a most unfair position to take. Defense counsel
had sought the proper remedy, and it had been denied them.
They were not bound to seek alternative remedies which
might later be held to have watered down such appellate
rights as had accrued through denial of a change of venue.
If Judge Blythin sincerely felt that twelve people could
be found who would be impartial at the outset, he should
have used his full powers to preserve what impartiality
there was.

As Judge Edwards has pointed out in his dissent, failing
to lock up the jury wa~ oniv one of the ways in whieh the
trial judge fell short 1 his obligation to preserve its
freedom from taint. He did not order the jurors to refrain
from exposing themselves to news accounts of the trial
or the case in general; he did not interrogate the jurors
when it was brought to his attention that outrageous false
stories and opinions were heing broadeast by nationally
prominent newsmen. And he did not declare a mistrial
when it hecame apparent that the news media were con-
ducting their own trial of petitioner quite apart from any
court control. When approached by counsel about these
extrinsic influences, he repeatedly threw up his hands and
disclaimed any power to remedy the situation.

For his failure to take these steps in at least an attempt
to secure to petitioner an impartial jury, it must be said
that Judge Blythin’s handling of the trial did not comport
with what our constitution means by ‘‘fair trial’’. This
proceeding was more in the nature of a sham and a cireus,

all about the Sheppard case every day since his name had been pub-
lished in all three Cleveland papers as a prospective juror, and that
he had been “following it up because if I was chosen I'd know some-
thing about the case”. Tr. 62.
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used to transmute into a legal judgment the dictates of a
greedy and glutted press.

Also pertinent to a determination as to whether this trial
is constitutionally defective is the courtroom atmosphere
which prevailed. This is especially true in view of the
recently announced principles of Estes v. Texas, U.S.

, 85 S. (t. 1628. For although various Justices of the
(fourt have differed in approach, we read the Estes case
as establishing beyond question that substantial disruption
and distraction in a courtroom is constitutionally imper-
missible. And while the Sheppard trial did not have live
television in open court, the record discloses distractive
influences beside which the Estes trial was the picture of
serenity.

The Distriet Court in voiding petitioner’s conviction
noted and disapproved of the unusual arrangements made
by the trial judge to accommodate the news media:

““It is one thing to accommodate the news media;
it is quite different when a major portion of the court-
room is reserved for it. Here a comparatively small
courtroom was reserved primarily for the news media
and the trial was its showpiece. The Supreme Court
of Ohio characterized the atmosphere surrounding the
trial as ‘‘a Roman holiday for the news media’’. Un-
der such circumstances, the requisite atmosphere for
a fair trial could not, and in fact did not, exist.”
Ra 451a.

Judge Kdwards, dissenting in the Court of Appeals, noted
in some detail the objectionable courtroom setting. Rs 59.
And ample deseription thereof is furnished by trial coun-
sel’s affidavit in support of his motion for mnew trial.
Rs 158.

In addition to the confusion and distraction which must

et i



result whenever a trial is given over entirely to newsmen,
we think as fatal error there can be no worse constitutional
violation than the continual spotlighting of the jury—in
this case with the approval and cooperation of the trial
court.

‘“And special note must be given the attempt of the
newspapers to influence the jury. It was startling to
find photographs of the entire jury and of individual
jurors (at times giving their home addresses) in no less
than 40 issues of the ('leveland newspapers. The Court
need not be naive, and it does not streteh its imagina-
tion to recognize that one of the purposes of photo-
graphing the jurors so often was to he assured that
they would look for their photographs in the news-
papers and thereby expose themselves to the preju-
dicial reporting.”” Ra 452a.

This observation by Judge Weinman is especially perti-
nent to what Mr. Justice ('LARK has said in Estes v.
Texas, U.S. , 85 S. ('t. 1628, 1634; speaking about
jury exposure to the community through the medium of
television, which is different in kind from the instant case
but certainly not in degree:

““The conscious or unconscious effect that this may
have on the juror’s judgment cannot he evaluated, but
experience indicates that it is not only possible but
highly probable that it will have a direet bearing
on his vote as to guilt or innocence. Where pretrial
publicity of all kinds has created intense public feel-
ing which is aggravated by the telecasting or picturing
of the trial the televised jurors cannot help but feel
the pressures of knowing that their friends and neigh-
bors have their eyes upon them. If the community be
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hostile to an accused, a televised juror, realizing that
he must return to neighbors who saw the trial them-
selves, may well be led ‘not to hold the balance nice,
clear and true between the State and the accused***".”

In comparing the Estes cireumstances with the case at bar,
we feel that the following points are germane:

(1) The Estes jury was sequestered. Thus they
did not see the publicity during trial, were unaware
as to what public and press sentiment was, and were
not exposed to sidewalk opinions which might have led
them to understand that an aequittal would have been
most unpopular. The Sheppard jury did not have this
protection.

(2) If the Estes jury feared that its result would
be second-guessed by a publie which had observed the
evidence firsthand, at least that jury enjoyved the com-
fort of knowing that what the public viewed was actual
evidence. But the Sheppard jury knew that the publie
was largely unaware of all of the evidence, since it
learned only those sensational! portions which news-
men saw fit to execise from the proceedings. The
Sheppard jury must have been aware that the case
against petitioner as reported by the press was far
more grave than the case disclosed by the actual
evidence, and thus must have felt pressure to make
its verdict conform to that which the public would
have been seduced to expect.

(3) Even though the Sheppard jury was not sub-
jected to live television in the courtroom, the publicity
which each juror was afforded was sufficient to produce
exactly the situation which live television would have
produced. Because of constant photographing and
listing of names and addresses of individual jurors,
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each juror must have felt that he or she was going
to be held publicly accountable for his or her vote by
stranger and acquaintance alike.

Both the District Judge and the dissenting judge in the
Court of Appeals have pointed up numerous specific viola-
tions of petitioner’s right to have his jury insulated from
extrinsic influence, and to have the effect of such influence
carefully investigated once exposure to prejudicial material
has been shown. We do not repeat those instances here,
but we respectfully suggest that they show beyond question
that the trial court’s handling of the entire matter was
woefully inadequate, and operated to deprive petitioner
of a fair trial.

II. TaE IMPaArTIALITY OF THE TRIAL JUDGE

The District Judge found as a fact that the state judge
who presided over petitioner’s trial had said in July, 1954
(before there was an indictment), ‘‘Sam Sheppard is as
guilty as I am innocent’’; and that he said in October,
1954, ‘“This is an open and shut case—he is as guilty as
hell!”” The District Judge ruled that such expressions of
prejudgement by one entrusted with the supervision of
a capital case removed the presumption of impartiality to
which all judges are entitled, and that the failure of Judge
Blythin to recuse himself under the circumstances violated
Dr. Sheppard’s federal constitutional right to a fair and
impartial trial.

To this view the majority of the Court of Appeals took
exception. After reviewing numerous authorities wherein
it is declared as a matter of black-letter law that statements
adverse to deceased persons are to be regarded with sus-
picion, and then accepting as fact the findings of the
District Judge, the Court of Appeals held that such decla-
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rations raised no presumptions as to impartiality and
destroyed none. After reciting several of the trial judge’s
self-serving declarations which proclaimed his absolute
impartiality in the case, the Court of Appeals concluded
that whatever he may have said prior to trial was insuffi-
cient to justify a presumption that the presumption of
impartiality was removed. This ruling was, we contend,
erroneous.

For his defense of Judge Blythin and the judiciary
generally the author of the majority opinion in the Court
of Appeals is to be commended. Indeed, what he has said
is correct in principle, we hasten to agree. If those whose
lot requires that they bestride the bench in cases of white-
hot controversy were not protected from frivolous attack
and careless slander, it is doubtful that the judiciary of
this nation would command the Bar’s top echelon if every
judge whose lot it was to make close judgment were
immediately opened up to impeachment because one party
or the other was discontent with the result. And no matter
how great the reluctance to venture an attack upon one
whose burden it is to preside at the trial of a difficult
lawsuit, certainly that displeasure increases tenfold when
such a move must be made posthumously.

There is, nonetheless, the need to face the fact that peti-
tioner was tried in a volatile atmosphere under conditions
where every fiber of a strong and courageous presiding
judge was essential to any hope of a trial that the framers
of our constitution would have thought to be ‘‘fair’’. The
obstacles facing Judge Blythin were considerable. The
popularity of the state’s cause had been articulated repeat-
edly in the news media. Judge Blythin was a candidate
for re-election by popular vote during the course of the
trial. He had been publicly praised by the newspaper which
most needed a conviction, for reasons of prestige and
financial security. The trial counsel for the state was a
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brother (but not a competing) candidate. Judge Blythin
thought petitioner to be guilty, as the Distriet Judge has
found. This was, we think, under the ecircumstances of
this particular case, sufficient reaxon for the judge to recuse
himself, sua sponte.

But the greatest evil in this situation was the expressed
notion by Judge Blythin that the case was **open and shut .
Just what he meant by thix phrase can never be exaetly
known. But the plain import of such words is that the
trial was a mere formality to legally endorse a prejudged
result. We submit that any judee who prior to trial in a
case of this sort felt that the cause he was about to hear
was of an ‘“‘open and shut' nature ~hould have recognized
his preconception of the matter and withdrawn from the
case. Kspecially significant, in view of the elaborate voir
dire of the jurors, is this evidence that Judge Blythin
himself had been so convineed of petitioner’s guilt that he
could not withhold his opinion from an eminent newslady
(who was at most a perfect stranger) whom the judge
wished to be advised as to the ‘‘inside’ scoop. Since the
judge had obviously been no part of the investigation of
the case, one must conclude that he persuaded himself of
Dr. Sheppard’s complicity either tlirough the conduct of
the news media, or through some private communication
with his son who was a member of the Cleveland homicide
bureau.

In either ease, we submit that this judge was not in a
position to render those delicate decisions which a case of
these proportions necessarily involves. There can be no
doubt that a continuance or change of venue would have
incurred the probable wrath of the publie, and the certain
wrath of the (leveland Press. As against either kind of
disfavor, Candidate Blythin was in no proper position to
exercise what appellate courts generally deseribe as the
“‘discretion”’ of the trial judge.
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That there was a close decision to make as to whether
a verdiet might have been directed in favor of petitioner
cannot now bhe disputed. That the judge who made this
decision, unpopular and final as it might have been, should
have been free from any and all extrinsic influence is
manifest upon the circumstances. That Judge Blythin did
not meet these requisite qualifications is similarly manifest
from the evidence accepted by the two lower courts.

The (‘ourt of Appeals has expressed the view that an
arbiter of Judge Blythin's bent is nonetheless qualified to
preside over a trial of such overwhelming proportions,
and that the principles announced by this Court in decisions
relating to the necessary impartiality of a trial judge were
not in point. Thus the Court of Appeals has distinguished
Twumey v. Ohio, 273 U.S. 510, In Re Murchison, 349 U.S.
133, and other cases on their facts and has held that they
do not apply to the matter at bar. With this construection
of the cited ecases we respectfully disagree.

This ("fourt did not hold, in either Tumey or Murchison,
that demonstrable prejudice by a presiding magistrate
was shown. Both cases stand for the prineiple that insofar
as is possible, essential fairness demands that the judge
have no substantial interest in the controversy over which
he presides.

The fact that petitioner had a jury does not, we submit,
eliminate this prineiple, as the Court of Appeals has ruled.
This trial judge had far too much in his own hands to
escape the requirement that he approach his task, however
onerous, with a courageous determination to hew to the
hard rule of law without one whit of thought to what the
public might appreciate. The faet that there was a jury™N7
in this case was Judge Blythin’s doing in the first place.7 :
The fact that the case went to the jury was Judge Blythin’s
doing in the second place. And the infinite number &f times
when he exercised his diseretion—a discretion which the
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Court of Appeals seeks to rely upon—cannot be assessed.
We submit that:

(1) A judge who is up for election during an ex-
tremely controversial and publicly watched eriminal
case is not a fit magistrate to preside in such a case;

(2) A judge who, being up for election, is lauded
by a newspaper which has a substantial pecuniary
interest in the outcome of a criminal case is not a fit
magistrate to preside in ~uch a case.

(3) A judge who harbar< a personal belief that an
accused is ‘‘guilty as hell” betore a trial over which
he is to preside commences has an obligation to make
such feeling known to the aceused or his counsel.

(4) A judge who harbors a personal belief that an
accused is ‘‘guilty as hell’” before a trial over which
he is to preside commences has an obligation to recuse
himself sua sponte.

(0) A judge who personally believes that an ac-
cused has an “‘open and shut’ case of guilt before the
trial of such accused begins has an obligation to make
such fact known to the accused or his counsel.

(6) A judge who personally believes that an ac-
cused has an ‘‘open and shut’’ case of guilt before
the trial begins has an obligation to recuse himself
sua sponte.

(7) A trial judge who, being assigned to preside
over a circumstantial controversial case, finds that he
is (a) up for election by popular vote during the trial,
(b) his son is a member of the police team for the
prosecution, (¢) a newspaper with a substantial pecu-
niary interest in a conviction is backing such judge
for re-election, (d) has a deep personal feeling that the
accused is guilty, (e) has a firm personal belief that
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the case over which he is to preside is ‘‘open and
shut’’ is not a fit judge to preside over such case.

Petitioner thus respectfully submits that the writ ought to
be granted upon the question of the trial judge’s imparti-
ality, in order that some rule may be had upon the fitness
of a presiding justice who is himself so infeeted with
preconception that he believes the defendant committed to
his charge to be guilty, summarily, before the trial opens.

III. Twue Lie Derecror EviDENCE

The stipulations show that (1) police officers testified
that petitioner refused a lie detector test, and (2) that .J.
Spencer Houk (who was accused by Steve Sheppard of
being the murderer) was allowed to testify that he had
‘‘taken’” such a test, without giving the result. The Distriet
Judge held that such evidence violated petitioner’s federal
constitutional rights. The Court of Appeals did not hold
that such evidence was not so prejudicial as to rise to
the stature of a federal constitutional violation, but ruled
instead that petitioner was estopped to complain because
the receipt of such evidence was the considered tactical
choice of petitioner’s trial counsel.

Because no question has been raised as to the sufficiency
of this event as a violation of the due process clause, we
will not beleaguer this petition with the myriad cases which
uniformly hold that the receipt of lie detector evidence
is horrendous error in any trial. We turn instead to an
examination of the facts upon which the Court of Appeals
has bottomed its holding that estoppel is appropriate.

The (fourt of Appeals said, in avoiding direet confronta-
tion of this issue:



32

“The conduet of defense counsel regarding lie detee-
tor testimony has been discussed at length hecause we
believe it spares us the need of determining the precise
constitutional question suggested by the opinion of the
Distriet Court.”” Rs 47.

The lower court held in effeet that defense counsel’s
tardy objection to testimony that petitioner had refused a
lie detector test by police, and the trial judge’s failure to
instruet that such refusal had no probative effeet in the
face of a request to do so. were not viewable as what might
otherwise be constitutional violations becanse of the conduet
of counsel.

We submit that this most ¢rroncous approach, ignoring
completely the doctrime of Fuy v. Now, 372 U.S. 391,
distorts the facts which it purports to assert as its unbilical
cord. When Mr. Corrigan tried to continue or change the
venue of the Sheppard trial, he eited speeifically the wide
publication given petitioner’s refusal to take a polygraph
test from police. The evil imherent in such publication was
carefully noticed by the Distriet Judge. Ra 436a. When
Mr. Corrigan was faced with a trial he did not want and
did not believe eould be fair from the outset, it is reason-
able to assume that he determined to arrange his taecties
nonctheless to persuade the jury he was foreed to confront.

One must assume that he believed—for indeed he so
asserted without cquivocation—that each tales juror, and
each petit juror, knew that Sam Sheppard had shunned
the police polygraph. That he did not object to, and thus
highlight, the offered testimony coneerning the lie detector
ought not to now be asserted as evidenee that he wished
the jury to know these tfacts. We think that under the cir-
cumstanees his choice—if indeed any there was, as the
(‘ircuit Court has ruled—was necessary and involuntary.
To rule that in the face of <uch obstacles ax were thrust
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upon petitioner’s able trial counsel it was incumbent upon
him to protect the record at the risk of paying an unwar-
ranted penalty for the exercise of such right requires the
imposition of a harsh and totally unrealistic rule of law.
We suggest that the Court of Appeals has, in constructing
its defense to this claimed error, woven a most unsavory
mantle for the reluctant trial lawver to wear. If in faet
an advocate faced with trial before what he believes to be
a hostile and tainted jury must, in order to protect his
client’s rights, abandon all hope of an acquittal on the
merits and build a record for appeal, much has been taken
from our inherent thought that ours is the world’s finest
system for the administration of justice. We respectfully
suggest that the Court of Appeals has strained unreason-
ably to eircumvent this most serious error; and that even
assuming as true all that the Court of Appeals has said,
the rule it has applied is repugnant to notions of due
process as these have evolved in our jurisprudence.

The writ should be ¢granted for review of this treatment
of the consequences of evidence that the accused has failed
to submit t a lie-detector test.

IV. Tue TeLertoxe ('anLs By THE JUrors DUriNG DELIBER-

ATIONS

As the opinion of the Court of Appeals diseloses, mem-
hers of the Sheppard jury made certain telephone calls
which were not authorized by the trial court. This was
done in vieolation of two Ohio statutes. Section 2945.32,
Ohio Revised (‘ode, provides as oath to be administered to
bailiffs in charge of a sequestered jury; it further provides
that an officer violating this oath-—as these officers did, un-
questionably—may be punished by imprisonment for one
to ten years. Section 2945.33, Ohio Revised C‘ode, speci-
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+:'The Ohio Supreme Court, in reviewing this question, re-
fused to apply the ordinary rule that proof of eommuni-
eation to & juror raises a presumption of prejudice which
stands until rebutted. State v. Sheppard, 165 Ohio St. 293,
296-200; Ra 113a. The District Judge viewed this as a mis-
applicationof Ohio law, but held that under the cireum-
stinces due process had been vielated in any event. Ra
478a; 'The Court of Appeals rejested this ruling and held
imy éssence that because defemse esmmsel produced no actual
évidenoe or prejudicial comtemt ia the telephone conversa-
tiéuk; there was no ervor.

-'As tise record disdlenss, the bailiffs from whose phones
théwe enlls were mndle did not dial the numbers or hear
the veices of the parties called. In view of this we think
tho Obio Supreme Court’s pure speculation that these con-
versations were innoeyous, and consisted of mo more than
‘*sssmrunce of health and welfare’’ by the jurors’ loved
ones, to be completely unwarranted.

"This was a case where the pressure on the jury must have
been tremendous. The fact of prolonged deliberations had
wo ‘doubt alerted the public to the fact that the case was a
close one in the view of the jurors, And it is reasonable to
believe that the ‘‘loved ones’’ of these jurors, during the
period -of sequestered deliberations, were being given an
edrful of opinion by all and supdry. Some of this opinion
prust eortainly have advocated petitiemer’s conviction, and
it'is likely that the juror’s families were apprehensive of
estinahity criticisn in the event of an aoquittal—especially
in view of the ‘“evidenee’’ printed in the newspapers which
nl!m was prodused in eourt.

= Added to these tenuocus circumstances is the fact that
ih*hrgut holiday of the year was only a few days away.
Anxious husbands and wives must have beem concerned



about unfinished Christmas shopping and other festive
preparations. To hypothecate that a tired and puzzled
citizsen foreed to decide Dr. Sheppard’s fate was not in-
fluenced by the still unknown econtent of these telephome
conversations does a flat injustice to petitioner. Seme in-
flection, innuendo, or subtle hint of emcouragement by a
juror’s spouse could easily, even if subconseionsly, have
dome much to tip the delieately balaneced judgment of a juror
troubled with some reasonable deubt.

To bolster its refusal to recegnize felonious sonduet by
the keepers of the jury as a eomstitutional viclatien, the
Court of Appeals has sought to once again penalige peti-
tioner for what it describes as a procedural default om the
part of his counsel inasmuch as they failed to produee ewi-
dence of the content of these telephone ecomversations. But
under both Ohio law and the weight of authority (State v.
Adams, 141 Ohio St. 423 ; Emmert v. State, 127 Ohio St. 235;
Mattox v. United States, 146 U.S. 140) proof of communi-
cation between jurors and third persons is presumptively
prejudicial till the contrary has been made te appear. Dr.
Sheppard ’s counsel, therefore, had no reason or ohligation.
If these communications were in faet harmless, it was the
duty of the State to prove such fact. Under all of the eir-
cumstances in which this jury deliberated this case, there is
no possible justification for reversing the general rule and
holding, as the lower court has done, that these conversa-
tions were presumptively non-prejudicial.

V. Oreer CONSTITUTIONAL VIOLATIONS

The Distriet Judge, after noting what he considered 4o be
five individual violations ef the federal counstitution, con-
eluded that it weuld net be necessary to review the .other
olaimed errors. He peinted out, hewever, that some of these
had ‘‘significant merit’’. Ra 476a. The Court. of Appeals
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purported to consider each of these, and rejected them all
in one summary phrase. We contend that the violations
claimed were not properly disposed of in such abrupt fash-
ion, and that in any case some of these were sufficient to
have required petitioner’s release.

A. Arrargnment Without Counsel :

The stipulations clearly show that Dr. Sheppard was
arraigned on a capital charge without counsel to represent
him. In Hamilton v. Alabama. 36X U.S. 52, 55, this Court
said: ‘“When one pleads to a capital case without benefit
of counsel, we will not stop to determine whether prejudice
resulted.”’

We think that these circumstances are more aggravated
than those in Hamilton, for this petitioner had counsel,
asked the arraigning magistrate to wait until counsel ar-
rived before requiring petitioner to plead, and was refused
with the directive, ‘‘You can see your lawyer in jail.”’
(C'ounsel was at that time en route to the town hall ; for some
reason many newsmen had been tipped in advance that
Dr. Sheppard was to be arrested (only hours, of course,

. after the (leveland Press had demanded an arrest), but

counsel were not informed.

Although petitioner was later arraigned again with coun-
sel after the indictment, we think that there is no clear
reason why the principle of the Hamilton case ought not
to be applied. The arrest was not legitimate; it was trig-
gered not by evidence amounting to probable cause, but by
editorial demands. Had Mr. Corrigan been present when
petitioner was brought before the magistrate, he might have
taken some step to halt the snowball which was even then
gaining momentum rapidly in its course to bury the peti-
tioner. There was no excuse for not waiting for counsel
to arrive, except that possibly the presses were already
rolling on a last edition with the big news.
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8. The Denial of a Peremptory Challenge :

It is stipulated that after juror Manning was excused at
‘he request of the prosecution and alternate juror Hansen
was substituted in his place, defense counsel asserted their
-ixth and last peremptory challenge. This was denied them
by the trial judge, and juror Hansen voted to conviet.

This was a denial of the equal protection of the laws. This
C'ourt has made very plain the important nature of the right
to peremptory challenge. Pownter v. United States, 151
[".S. 396. Six peremptory challenges were allowed peti-
tioner by statute, Section 2945.21 Ohio Revised Code, supra,
and the trial court arbitrarily abridged this right. On very
similar facts Ohio had held years before that such abridg-
ment was prejudicial error. Koch v. State, 32 U.S. 352.

We submit that the only reason why the trial judge re-
fused this last challenge is because it would have left the
jury with no alternates, and required a mistrial if a juror
became disabled. He had the means to correet this situation,
but chose instead to do so at petitioner’s expense. This was
discriminatory action under color of state law, and a viola-
tion of the Fourteenth Amendment to the Constitution of
the United States.

C. Spoliation—The Seizure of Petitioner’s House and
Concealment of Evidence:

The stipulations disclose that (Ra 150a(9) ) Bay Village
Police Chief took the keys to petitioner’s house, with
petitioner’s consent. The police concluded their investiga-
tion of the premises on August 16, 1954. On August 24, a
written demand by petitioner that the house be returned to
him was refused. At trial, the Chief was summoned to the
stand, and defense counsel took the keys. The trial court
ordered that they be returned, and that they belonged to



the police. The defense was thus denied investigative acces-
to the house until after trial.

When the verdiet had been returned, a criminologist
named Dr. Paul Leland Kirk was hired to reconstruet the
crime. By careful study of the blood spatter he was able to
do just this, as his affidavit sets forth. Ra 150a (17). In
addition to showing that the killer was left-handed (peti-
tioner is not), Dr. Kirk discovered a large blood spot in the
murder room which did not come from petitioner or his
wife,

Iad the jury which decided the case had this evidence,
it is almost certain that they would have aequitted. Dr.
Sheppard was pounded again and again by the prosecu-
iton for a lack of any proot to corroborate his ‘‘fantastie”’
story. This was such proof. When it was presented as
crounds for a new trial, it was turned aside by Ohio Courts,
principally on the ground that counsel had not tried hard
cnoneh to get the kevs prior to the close of the evidence.

I view of the patently incorreet ruling by Judge Blythin
that the kevs helonzed to the police, even though the prose-
cution had rested its ease, we think that ruling of the
Court of Appeals (Ra 90a) was wrong. But in any event,
hecause their deeizion rests at least in part on the assertion
of a procedural default against the petitioner—in eirecum-
stances where no waiver by him can possibly be found—it
<hould be no bar in habeas corpus. Fay v. Nota, 372 U.S.
391, The Conrt of Appeals has left unillumined its reason-
ing in concluding that state action which deprives a de-
fendant of exculpatory evidence is not an error of con-
stitutional magnitude: but illumined or mno, we suggest

that such a view is incorrect.
D. Conduct of the Ohio Supreme Court:

The initial determination that there was sufficient evi-
dence to warrant petitioner’s arrest was made by Richard
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Weygandt, then Law Director of Bay Village. Richard’s
father was Chief Justice Carl V. Weygandt of the Ohio
Supreme Court. The Chief Justice disqualified himself,
and then appointed his own replacement, in violation of the
Ohio Constitution, Artiele IV, Section 2, which provides
that when the Chief Justice is disqualified his replacement
will be appointed by the Judge remaining with the longest
period of service on the court.

The case was admitted to the Ohio Supreme Court on an
Appeal as of Right, and Dr. Sheppard argued by brief
twenty-nine errors of law. Three of these were stressed in
oral argument, and only with these three did the majority
opinion deal. Ra 110a. We think under the circumstances
this wax a failure of review, and a denial of the equal pro-
teetion of the laws—especially in view of the fact that the
Court was illegally constituted in the first place. These ir-
recgularities, when viewed against the total facts of the
entire case, were sufficiently important to have warranted
the attention of the Court of Appeals. The failure of that
Court to deal with them has further deprived petitioner of

the review to which he was entitled.
V1. Tue SUFFICIENCY OF THE EVIDENCE:

Petitioner elaimed in his petition that the Ohio Supreme
Court had used a constitutionally impermissible standard
in determining that the trial record contained sufficient evi-
denee to sustain the judgment of convietion. Ra 15a. The
Distriet Judge in disposing of the case specifically withheld
judgment on this issue. Ra 403a. The Court of Appeals
held that a reading of the opinion of the Cuyahoga County
Court of Appeals showed that the record was not so
devoid of evidentiary support as to violate due process.
Rs 58. It is significant that the Distriet Court was
unwilling to subseribe to such a position. It is more signi-
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ficant that no court in the entire chain of review of thi-
case has been able to state the evidence which showed tha!
petitioner killed his wife. We trace briefly the treatment
of this issue in order to highlight the frail underpinnings ot
the judgment which has cost a citizen ten years of his lite

The first indication of the absence of any sound case
against Dr. Sheppard is found in Prosecutor Mahon’s at-
tempt to sum up for the trial judge, at the close of the
state’s presentation in chief, the evidence which should bar
a dirccted verdiet. We have reproduced this argument in
our appendix, because it clearly shows an absence of any
legal proof to conneet petitioner with the death. Rs 165.
When Mr. Mahon had completed his efforts, Judge Blythin
said :

* K Kk *  *

““I have one question: is all this * equally as
consistent with the innocence of Sam Sheppard as his

guilt?’’ Tr. 5001 ; Rs

Judge Blythin then ruled that this was a question for the
jury, which it clearly was not. It is fundamental that evi-
dence tending to support equally two inconsistent proposi-
tions is not proof of any kind, insufficient to support a
civil judgment. He therefore avoided a eritical ruling of
law.

The Cuyahoga (‘ounty (‘ourt of Appeals summarized at
some length (Ra 63a-80a) the evidence in the case, but
offered no rationale as to why such evidence might be
viewed as excluding all reasonable hypotheses other than
guilt. We strongly contend that this summary does not
pass the initial barrier of showing a case ‘‘not so totally
devoid of evidentiary support’’ as to violate due process.

The majority of the Ohio Supreme Court purported to
confront this issue, but did not. It held that where a cirecum-
stantial case is submitted to a jury under proper instruc-
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tions, a resulting conviction is ample proof that there was
sufficient evidence. Ra 114a. This circuitous reasoning is
totally invalid, for under such a rule no evidence at all
would be necessary—only a proper charge by the trial court.

The dissent in the Ohio Supreme Court was, however,
remarkable indeed. Judge Kingsley A. Taft (now Chief
Justice Taft) expressed the opinion that not only had the
state failed to prove guilt; it had in fact proved innocence
with its own evidence:

‘. .. the state established by its evidence facts and
circumstances which cannot be reconciled with any
hypothesis other than defendant’s innocence.”” Ra
119a.

We do not ask this Court to now review on certiorari
the entire trial transeript is an effort to determine whether
the record is barren of evidentiary support. But we do
contend that if it were to be found that none of the other
claimed violations are found to require issuance of the
habeas writ, this issue has not been adequately litigated
by a federal court. And certainly the paucity of relevant
proof is of prime importance in assessing the prejudicial
nature of the other errors, for on such a close question as
this jury had before it seemingly minor irregularities in
the proceedings could easily have influenced the verdict.

The “Great Writ’' is certainly one of our noblest in-
stitutions, and its flexibility as a means to prevent unjust
restraint has recently been re-emphasized by this Court.
It has in many situations effectuated the release of eriminal
defendants where the record showed clear proof of guilt.
But even though it reaches violations of important rights
rather than errors of fact committed by juries, it can have
no higher purpose than the release of innocent men wrongly
incarcerated. Your petitioner sharply challenges the valid-



42

ity of the Ohio judgment in fact as well as in law, and
vigorously contends that someone, somewhere, ought to be
required to show proof of his erime which satisfied minimum
requirements of due process. This has not been, and indeed
cannot be, done.

VII. Tue AGGREGATION OF ERROR

The majority of the Court of Appeals has held that where
in its judgment none of the violations found by the Distriet
Judge rises to constitutional stature, the combined effect of
these errors can be no greater than any of the individual
claims. Rs 93, Judge Edwards in his dissent challenges
this principle as incorreet, and maintains that possible con-
stitutional violations must be viewed against the total back-
ground of the case.

We respectfully contend that the majority have committed
fundamental error in their holding. Inecidents such as the
decisions helow have reviewed cannot be fairly exeised from
the context in which they occurred, and judged in a vaceum.
Nor can it be said that the combination of intrusions upon
a defendant’s rights can never be more grave than any of
the parts.

The record we challenge ix fairly riddled with error of
every kind. Every basie clement essential to a fair trial
i1s shown to be lacking. The violations visited upon Dr.
Sheppard are frequently interconnected with each other,
showing a pattern of official conduet which time and time
again fell below minimum standards of due process. The
jury was tainted, the judge was biased, the prosecutor was
unfair, the evidence was unfair and the reviewing courts
of Ohio dodged and strained to pull together the shreds of
a shabby conviction. If no single incident in these entire
proceedings was sufficient to vitiate the conviction, certainly
the aggregate is more than sufficient. With irregularities at
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every turn, it canmot be said that this defendant had a fair
trial.

A legal case must be viewed not only as a chain, but as a
cable: and ¢t is this which the Court of Appeals has failed
to recognize. After examining what it <aw as a chain, that
court determined that none of its links, no matter how hadly
tortured and twisted, had actually snapped; thus the con-
vietion could he held tozether. But this approach ignores
the necessary corollary view that just as a cable which is
so frayed that many of its strands are broken will not hold
against its load, a trial peppered with errors of loss than
reversible magnitude is too infirm to warrant the depriva-
tion of a citizen’s liberty. Although we think that neither
chain nor cable survives this record, we sugeest that the
Court of Appeals has made a serious jurisprudential mis-
take in holding as it did. Judge Weinman thought this trial
to have been a ““mockery of justice’. Ra 476a. Against
this view of the total matter, the Court of Appeals sought to
whittle down, through the process of isolated disseetion. the
defects found. We respectfully contend that on this ground
alone a writ of certiorari should he granted.
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Conclusion

For the reasous stated above, petitione respect fully
suggests that a writ of certiorari onght 10 is<1e 1o review the
Judgnent of the United States Court of \ppeals for the
Sixth Cirenit.

Respecttully subnmitted,

Polige Bagigy,
40 Conrt Street
Boston, Mas-achusetts
Ri =i N SitErMaN.
Lorain Coaoy Bank Building
oI vdan, O
ST 0 I O (ST
20 West Broad Streoet

Columbus, Ohio.
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