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ARTICLE

TOWARD A REVISION OF THE MINTING AND
COINAGE LAWS OF THE UNITED STATES

DAVID L. GANZ*

T HE COINAGE AND MINTING LAWS of the United States' are badly in
need of revision and modernization.2 In the 200 years since the

American Revolution, there have been only two comprehensive coining
and minting laws passed by Congress: the original Mint Act of April 2,

* Member of the law firm of Barkhorn, Ganz & Towe; Admitted to practice in the State
of New York; J.D., St. John's University School of Law; B.S.F.S., Georgetown University;
Designated by the President of the United States to the 1974 Annual Assay Commission;
Member of the Periodical Press Gallery of the United States Senate and House of Repre-
sentatives since the Ninety-third Congress; Consultant to the Subcommittee on Historic
Preservation and Coinage of the House Committee on Banking, Finance, and Urban Af-
fairs of the Ninety-fourth and Ninety-fifth Congresses. The views expressed in this Article
are those of the author alone, and should not be interpreted as representing views or
positions of any member of Congress, their staffs, or any government agency.

t The author wishes to acknowledge the following individuals who were of immeasur-
able assistance during the long period of research and preparation of this Article; without
their help in supplying candid comments, information, and supporting data the result
would not have been possible. Acknowledgment is due to the following people: Hon.
Stella B. Hackel, Director of the Mint; Hon. Mary Brooks and Hon. Eva B. Adams, former
Directors of the United States Mint; Frank H. MacDonald, Deputy Director of the United
States Mint; Dr. Alan J. Goldman, Assistant Director of. the Mint for Technology; Miklos
Lonkay, Esq., Counsel to the Mint; Roy C. Cahoon, former Assistant Director of the Mint
for Public Services; James Parker, Public Information Officer and Assistant Director of the
Mint for Public Services; Nicholas Theodore, Superintendent of the United States Mint at
Philadelphia; Frank Gasparro, Chief Engraver of the United States; Bland T. Brockenbor-
ough, Officer-in-Charge at the San Francisco Assay Office; the late Howard Johnson,
former Chief of the Mint's Washington laboratories; Mrs. Margaret Linzel Walker,
Chief of the Statistical Division of the Mint; Jackson O'Neal, Lamb, Staff Director of the
Subcommittee on Historic Preservation and Coinage of the House Committee on Bank-
ing, Finance and Urban Affairs; Charles B. Holstein, former professional staff member of
the Subcommittee on Consumer Affairs of the House Committee on Banking and Cur-
rency; Edward Sokol, former professional staff member of the Subcommittee (ad hoc) on
Minting and Coinage of the Senate Committee on Banking, Housing, and Urban Affairs;
and lastly, Barbara B~ndanza, a Ph.D. candidate in American Civilization at New York Uni-
versity whose organizational approach to the subject matter made possible a more cogent
presentation. Special acknowledgment is due the Institute for Business Planning, New
York, whose facilities were utilized, and whose support was provided, during significant
portions of the work on this Article.

I Refers generally to those provisions comprising 31 U.S.C. §§ 251-463 (1970 &
Supp. V 1975). Included are more than two dozen key coinage acts, discussed at note 6
infra, enacted since passage of the Act of Feb. 12, 1873, ch. 131, 17 Stat. 424 (current
version in scattered sections of 31 U.S.C.). Also involved are certain laws pertaining to
the Mint and its general direction. The history of coinage legislation has involved count-
less enactments, amendments, revisions, and codifications. Throughout this Article, an at-
tempt has been made to provide a comprehensive reference to the original Acts of Con-
gress. Citations to the session laws are provided for historical purposes only; in such
instances the subsequent history has been omitted. The current versions of various acts
have been provided when relevant to the discussion or to current practice.

2 See U.S. DEPT. OF THE TiAsutry, ExEc. COMMUNICATION No. 355, THE STATE OF THE

UNITED STATES COINAGE (1977), noted in 123 CONG. REC. H185 (daily ed. Jan. 6, 1977)
[hereinafter cited as ExEc. COMMUNICATION No. 355]. The full text may also be found in 1Published by EngagedScholarship@CSU, 1977
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1792, 3 and the Coinage Act of 1873,1 a codification and revision of the
minting and coinage laws enacted prior to that date. In the 103 years
since the Coinage Act of 1873, the only other attempted codification of
coinage law took place in the Revised Statutes of 1875.' There-
after, dozens of major pieces of coining and minting legislation were
passed by Congress, largely on an ad hoc basis. 6 Many have altered
or fundamentally changed the structure of the coinage laws; others have
rendered obsolete certain sections relating to the functions of the Bureau
of the Mint. The statutes and compilations of the law contain legisla-

Treasury Press Release, Doec. No. WS-1246 (Jan. 5, 1977). The report suggested that the
cent and half dollar be eliminated, and the dollar reduced in size. On April 7, 1977,
Treasury Secretary Blumenthal confirmed in a letter to the chairman of the Subcommittee
on Historic Preservation and Coinage of the House Committee on Banking and Currency
that there was no change of position on this in the new administration. Telephone Inter-
view with Jackson O'Neal Lamb, Staff Director of Subcommittee (Apr. 13, 1977). By late
1977, the views of the administration had shifted, at least as to the cent, though the pro-
posed elimination of the half dollar and creation of a smaller-sized "mini dollar" re-
tained support. See Top Treasury Staff Expected to Rally to Penny's Defense, Wall
Street Journal, November 4, 1977, at 10. Director of the Mint Stella B. Hackel confirmed
to this writer that published reports of the Treasury's reversal of its position on elimination
of the cent were correct, and that action on half dollar elimination and dollar reduction is
to proceed in the second session of the Ninety-fifth Congress. Interview at Washington,
D.C. (Nov. 29, 1977); Ganz, New Direction at the Mint, 14 COINAcE 56 (1978).

3 Act of April 2, 1792, ch. 16, 1 Stat. 246.
4 Act of Feb. 12, 1873, ch. 131, 17 Stat. 424 (current version found in scattered sec-

tions of 31 U.S.C.).
5 The following sections of the Revised Statutes of 1875 relate to coinage: REV. STAT.

9 3495-3568 (generally re-enacting the provisions of the Coinage Act of 1873); REV.

STAT. §§ 5457-5462 (counterfeiting provisions); REV. STAT. §§ 3473-3474 (payments by
and to the United States); REV. STAT. §§ 3484-3487 (legal tender status); REV. STAT.

9 3700 (purchase of coin).
6 Some of the major legislation included: Act of Jan. 29, 1874, ch. 19, 18 Stat. 6

(current version at 31 U.S.C. § 367 (1970)) (permitting U.S. Mint to strike coins for for-
eign countries); the Bland-Allison Act of February 28, 1878, ch. 20, 20 Stat. 25 (current
version at 31 U.S.C. § 405 (1970)) (restored legal tender status to silver dollars and made
certain other requirements pertaining to silver metal); Act of July 14, 1890, ch. 708, 26
Stat. 289, as amended by Act of Nov. 1, 1893, ch. 8, 28 Stat. 4 (current version at 31
U.S.C. § 111 (1970)) (bimetallism established and silver bullion purchases discontinued);
Gold Standard Act of 1900, ch. 41, 31 Stat. 45 (codified in scattered sections of 12, 31
U.S.C.); Gold Reserve Act of 1934, ch. 6, 48 Stat. 337 (codified in scattered sections
of 12, 31 U.S.C.) (effectively ended use of gold coinage); coinage provisions of the War
Powers Act of 1942, Pub. L. No. 815, 56 Stat. 1064 (current version at 31 U.S.C. § 317a
(1970)) (compositional change in minor coinage authorized); Act of Sept. 5, 1962, Pub.
L. No. 87-643, 76 Stat. 440 (current version at 31 U.S.C, § 317 (Supp. V 1975)) (author-
ized compositional change in the cent); Mint Appropriation Act of Aug. 20, 1963, Pub. L.
No. 88-102, 77 Stat. 129 (current version at 31 U.S.C. § 294 (1970)) (permitted funding
of Philadelphia and Denver Mints); the Coinage Act of 1965, Pub. L. No. 89-81, 79 Stat.
254 (current version at 31 U.S.C. §9 283, 294, 301-304, 317c, 324, 335, 340, 391-398
(1970), amended in part, 31 U.S.C. §§ 224, 391 (Supp. V 1975)) (ended use of silver in
all coins except half dollar, created clad-coinage, and established the Joint Commission
on the Coinage); One Bank Holding Company Act of 1970, Pub. L. No. 91-607, tit. II,
84 Stat. 1769, (codified at 31 U.S.C. § 324b (1970)) (Eisenhower dollar created, silver
removed from 50 cent piece); Act of Oct. 18, 1973, Pub. L. No. 93-127, 87 Stat. 456
(codified at 31 U.S.C. §§ 324d-324h (Supp. III 1973 & Supp. V 1975)) (authorized bi-
centennial coinage); Act of Oct. 11, 1974, Pub. L. No. 93-441, 88 Stat. 1261 (codified at
31 U.S.C. § 317(b)-317(c) (Supp. V 1975)) (authorized compositional change of one cent
piece), Act of Dec. 26, 1974, Pub. L. No. 93-541, 88 Stat. 1739 (codified at 31 U.S.C.
§§ 324g, 324i (Supp. V 1975)) (permitted continuance of 1974 date on 1975 quarters,
half dollars, and dollars and allowed certain distribution requirement changes). See
also note 106 infra for major changes between 1874 and 1900. 2https://engagedscholarship.csuohio.edu/clevstlrev/vol26/iss2/2



'MODEL COINAGE ACT

tion which no longer corresponds to technological realities, production
requirements, commercial necessities, and the needs of a modern mint.

Inadequacies within the system are self-evident. The time has come
for change - for the recodification, revision, and modernization of Amer-
ican minting and coinage laws. The purposes of this Article are multi-
fold; to examine current coinage laws, to discuss a revision proposed in
1973,7 to present views expressed and heard by Congress in recent
times," and to mesh these points in such a manner that a more viable
series of minting and coinage laws will emerge. Involved in this inter-
twining will be several competing interests: those of the Department of
the Treasury and its subsidiary Bureau of the Mint; to the extent that
their functions overlap, the Bureau of the Mint and the Bureau of En-
graving and Printing; the private commercial minting entities and the
United States Mint; coin collectors; the Department of the Treasury
and the Federal Reserve System, manufacturer and distributor of coinage;
and commercial and individual consumers, primary users of the nation's
coin supply.

I. METHODOLOGY

This study will examine a revision of the minting and coinage laws
proposed in 1973, 9 and will contrast and compare the revision with ex-
isting law. Both will then be tested against actual problems that have a-
risen, and desired results measured for compatability with each system.
Alternative results will also be contrasted by use of extensive biblio-
graphic compilations of pertinent congressional hearings, Mint studies,
examinations by private industry, and reflections of the media commenta-
tors closest to the problem area.

A. Omnibus Legislation and Coinage Problems Since 1973

In examining the revision of the nation's coinage laws, it must be noted
from the outset that the Bureau of the Mint has given the topic exten-
sive consideration. Commencing in 1971, a comprehensive and thorough
revision and modification was attempted within the Office of Legal
Counsel, and by 1973 the entire Department of the Treasury had become
involved. 10 Culmination of this work was achieved in April, 1973 when
draft legislation, with the approval of the Office of Management and Bud-
get, was forwarded to the Office of Legal Counsel of the Senate.
Shortly, thereafter, the chairman and ranking minority member of the
Senate Committee on Banking, Housing, and Urban Affairs introduced
a bill "to revise and modernize the statutes relating to coinage and the

See S. 1619, 93d Cong., 1st Sess. (1973) (United States Mint Act of 1973).
This includes a series of hearings. See notes 19-22 infra and accompanying text.

See note 7 supra.
10 History of the revision prior to legislative introduction was given by Mint Director

Mary Brooks in Bicentennial Coinage, Commemorative Medals, and Commemorative
Coins: Hearings on H.R. 5244 Before the Subcomm. on Consumer Affairs of the House
Comm. on Banking and Currency, 93d Cong., 1st Sess. 38 (1973) [hereinafter cited as
1973 House Bicentennial Hearings].

197

3Published by EngagedScholarship@CSU, 1977



CLEVELAND STATE LAW REVIEW

Bureau of the Mint."" The short title of the bill was the United States
Mint Act of 1973,12 but most Mint officials still refer to it as the omnibus
mint act.

Mint officials apparently anticipated prompt consideration and
passage 13 of the proposal. Congress was in no rush to make the change,
however, perhaps because of the criticism leveled at certain aspects of
the omnibus legislation. 14  Nonetheless, Congress has had to consider
substantial piecemeal change in coinage laws since April, 1973. These
changes include the initial bicentennial coin legislation in mid-1973,15
a 1974 law authorizing a compositional change in the metal of the cent, 16

and a late-1974 enactment permitting the Secretary of the Treasury to
maintain the older reverse designs on the quarter, half dollar, and dollar
during the latter half of calendar year 1975.17 There are tentative plans
in 1978 for consideration of the status of the cent, elimination of the
half dollar, reduction of the size of the dollar, and administrative re-
organization within the Mint.18

While the 1973 proposed revision was a step in the right direction,
it would not have proved adequate in the face of problems encountered
by the Mint and the nation since the omnibus legislation was intro-
duced. The shortage of one cent pieces in mid-1974, and the resulting
difficulty in amending the coinage laws,' 9 indicate that substantive
change in not only coinage composition, but also the means of effect-
ing change on short notice, is essential. Difficulties associated with pas-
sage of the bicentennial coinage legislation, 20 and the controversies

S. 1619, 93d Cong., 1st Sess. (1973).
1S Id. (enacting clause).
13 See, e.g., statement of Mint Director Brooks in 1973 House Bicentennial Hearings,

supra note 10, at 38, in which she expressed the belief that the proposed change "is
looked upon favorably in Congress."

,4 See, e.g., Ganz, Bill to Recodify Mint Laws Contains Hidden Surprises, Numismatic
News Weekly, June 5, 1973, at 14.

15 Act of Oct. 18, 1973, Pub. L. No. 93-127, 87 Stat. 455 (codified at 31 U.S.C. §§ 324d-
324h (Supp. III 1973 & Supp. V 1975)).

I" Act of July 12, 1974, Pub. L. No. 93-341, 88 Stat. 295 (codified at 31 U.S.C. §§ 317(b),
317(c) (Supp. V 1975)).

17 Act of Dec. 26, 1974, Pub. L. No. 93-541, 88 Stat. 1739 (codified in scattered sec-
tions of 12, 31 U.S.C.).

II Address by Hon. Walter E. Fauntroy, Chairman of the Subcomm. on Historic Pres-
ervation and Coinage of the House Comm. on Banking, Finance, and Urban Affairs,
National Automatic Merchandizing Assoc., Annual Convention in Chicago (Oct. 14, 1977).

l" Proposal to Authorize a Change in the Composition of the One-Cent Coin: Hear-
ings on H.R. 11841 Before the Subcomm. on Consumer Affairs of the House Comm. on
Banking and Currency, 93d Cong., 2d Sess. (1974) [hereinafter cited as 1974 Aluminum
Cent Hearings]. These hearings explored in great depth the problems associated with a
proposed change in the weight and alloy of the cent.

20 For an in-depth examination, see Ganz, Tribute to 200 Years of Freedom: The
Story of How the United States Got Its Bicentennial Coinage, 88 THE NUMISMATIST 499
(1975). An expanded and documented version is found in D. GANZ, 14 BITs: THE STORY

OF AMERICA'S BICENTENNIAL COINAGE (1976). (a legal and legislative history of 31 U.S.C.
§§ 324d-324i (Supp. V 1975)) [hereinafter cited as D. GAN Z, AMERICA'S BICENTENNIAL
COINAGE]. For the problematic aspects faced by Congress, see 1973 House Bicentennial
Hearings, supra note 10; Bicentennial Commemorative Coinage and Construction of New
Mint Buildings: Hearings on S. 422, S. 1141, S. 1927, S. 1928 and S. 1901 Before the Sub-

[Vol. 26:175
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resulting from various bills to create national mint medals21 and new de-
nominations of coinage,2 demonstrate that current coinage and minting
laws are wedded to an era of few private medallists, even fewer con-
tract coiners, and no Federal Reserve System. While the Coinage Act of
1873 was an attempt to cope with the problems of an earlier era, -
as shown by its extensive legislative history2 3 -the legislation is inad-
equate to cope with the commercial needs of a modem economic so-
ciety, and Mint officials have been forced to stretch interpretations to the
outer limits in order to avoid a major problem in the coinage field.

B. Studies by the Mint and P-rivate Industry

Substantively, the most important input to any examination of Amer-
ican coinage laws is that of the Bureau of the Mint. Over the past de-
cade, Mint officials have tried constantly to improve existing technology
and production requirements, utilizing both in-house studies and outside
consulting contracts as a means to that end.

Since 1973, the Bureau of the Mint has participated in three sub-
stantial coinage examinations: Alternative Materials for One Cent Coin-
age,24 a Treasury Department study which recommended the replace-

comm. on Minting and Coinage of the Senate Comm. on Banking, Housing and Urban
Affairs, 93d Cong., 1st Sess. [hereinafter cited as 1973 Senate Bicentennial Hearings].

21 See National Bicentennial Medal, Hearings on H.R.J. Res. 386 Before the Senate

Committee on Banking, Housing, and Urban Affairs, 95th Cong., 1st Sess. (1977) [herein-
after cited as 1977 Senate Medal Hearings. See also Joint Resolution to Provide for the
Striking of a National Medal to be Issued Annually in Commemoration of the Bicenten-
nial: Hearings on H.R.J. Res. 386 Before the Subcomm. on Historic Preservation and Coin-
age of the House Comm. on Banking, Finance and Urban Affairs, 95th Cong., 1st Sess.
(1977) [hereinafter cited as 1977 Capitol Historical Society Medals Hearings]; Oversight
Hearing on National Medals: Hearings Before the Subcomm. on Historic Preservation and
Coinage of the House Comm. on Banking, Finance and Urban Affairs, 95th Cong., 1st
Sess. (1977) [hereinafter cited as 1977 Oversight Hearings on National Medals]; Pro-
posal to Authorize Medals Commorating the Bicentennial of the American Revolution:
Hearings on H.R. 7987 Before the Subbomm. on Consumer Affairs of the House Comm.
on Banking and Currency, 92d Cong., 1st Sess. (1971) [hereinafter cited as 1971 House
Bicentennial Medal Hearings]. See also, 1973 House Bicentennial Hearings, supra
note 10, at 11-21. Earlier commentary is found in Commemorative Medals and Coin Legis-
lotion: Hearings on H.R. 2380, H.R. 3488, H.R. 3575, H.R. 4003 and H.R. 6014 Before the
Subcomm. on Consumer Affairs of the House Comm. on Banking and Currency, 88th
Cong., 1st Sess. (1963) [hereinafter cited as 1963 House Comm. Coins and Medals Hear-
ings]. See also Commemorative Medals and Bicentennial Coinage: Hearings Before the
Subcomm. on Historic Preservation and Coinage of the House Comm. on Banking, Cur-
rency and Housing, 94th Cong., 1st Sess. (1975) [hereinafter cited as 1975 Coins and
Medals Hearings].

22 See 1975 Coins and Medals Hearings, supra note 21, at 48-49, 68-76. On com-

memorative coin designs, see 1963 House Comm. Coins and Medals Hearings, supro note
21, at 46-109. Older, but of great import (and frequently cited as authority) is H.R. REP.
No. 101, 76th Cong., 1st Sess. (1939), regarded as definitive on abuses in manufacturing
and sales aspects of commemorative coinage.

23 See H.R. EXEc. Doc. No. 307, 41st Cong., 2d Sess. (1870); S. Misc. Doc. No. 132,

41st Cong., 2d Sess. (1870), for analysis of the initial draft legislation, comments from
numerous individuals, the second draft, and the final bill.

214 U.S. DEPT. OF THE TREASURY, ALTERNATIVE MATERIALS FOR ONE CENT COINAGE

(1973) [hereinafter cited as ALTERNATIVES], reprinted in 1974 Aluminum Cent Hearings,
supra note 19, at 12-81.

19771
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ment of the copper cent with an aluminum coin; One Cent Coinage,25

a summary of 1973-1974 Treasury-Federal Reserve Committee studies
which called for the elimination of mint marks on coins, introduction of
a two cent coin as legal tender, size-reduction in the dollar, probable eli-
mination of the half dollar, and termination of the use of the one cent
piece; and finally, a comprehensive study by Research Triangle Insti-
tute2 l6 in which data from the Bureau of the Mint and other sources was
correlated by a private contractor into an ideal coinage system. Some-
what older, but nonetheless important in ascertaining technological data
and official positions, are two 1965 studies2 7 compiled in preparation for
the introduction of clad coinage. This includes the official Treasury
Staff of Silver and Coinage, and the companion Final Report on A
Study of Alloys Suitable for Use As United States Coinage, prepared by
theBattelle Memorial Institute.

In considering these studies, it should be noted that they are to a
certain extent self-serving. In the case of the Treasury Department's
studies on ending the use of silver in coinage,2" and on introduction of
an aluminum cent a2 it is apparent that conclusions were drawn before
the reports were written, and that the studies thereafter attempted to
justify the conclusions. This is particularly evident in the 1973 aluminum
cent study, a point not lost on the Congressional subcommittee consid-
ering the matter. Despite this shortcoming, the technical data and con-
clusions of the studies are invaluable because they afford the researcher
access to otherwise unavailable documents, plus insight into the official
thinking that ultimately frames legislation designed to change, or funda-
mentally alter, an existing aspect of American coinage.

25 U.S. DEPT. OF THE TREASURY, ONE CENT COINAGE (1974) [hereinafter cited as ONE

CENT COINAGE], summarized in Ganz, Treasury-Fed 1974 study weighed future of cent,
possibility of two cent, Coin World, Nov. 5, 1975, at 1.

26 A comprehensive study of domestic coinage was done under contract from the

Bureau of the Mint by Research Triangle Institute, a North Carolina consulting firm.
Published data from the study included the following pertinent documents: RESEARCH

TRIANGLE INsTrruTE, A CoMPREHENSIVE REVIEW OF U.S. COINAGE SYSTEM REQUIREMENTS

TO 1990: PROJEct SUMMARY (1976) [hereinafter cited as PROJECT SUMMARY]; RESEARCH

TRIANGLE INSTITUTE, A COMPREHENSIVE REVIEW OF U.S. COINAGE SYSTEM REQUIREMENTS

TO 1990: SUMMARY (1976) [hereinafter cited as RTI SUMMARY]; RESEARCH TRIANGLE

INSTITUTE, A COMPREHENSIVE REVIEW OF U.S. COINAGE SYSTEM REQUIREMENTS TO 1990:

CURRENT DENOMINATIONS AND ALLOYS (1976) [hereinafter cited as 1 RTI STUDY]; RE-
SEARciH TRIANGLE INSTIrUTE, A COMPREHENSIVE REVIEW OF U.S. COINAGE SYSTEM RE-

QUIREMENTS TO 1990: COINAGE SYSTEM ALTERNATIVES (1976) [hereinafter cited as 2 RTI
STUDY). The RTI SUMMARY is reprinted in [1976] DIR. OF THE MINT ANN. REP. 48-51.

27 U.S. DEPT. OF THE TREASURY, TREASURY STAFF STUDY ON SILVER AND COINAGE

(1965) [hereinafter cited as 1965 TREASURY STAFF STUDY]; BATTELLE MEMORIAL INSTI-

TIYrE, FINAL REPORT ON A STUDY OF ALLOYS SUITABLE FOR USE AS UNrrE STATES COINAGE

(1965) [hereinafter cited as 1965 BATTELLE STUDY]. The reports are reprinted in Coinage
Act of 1965: Hearings on H.R. 8746 Before the House Comm. on Banking and Currency,
89th Cong., 1st Sess. 163-380 (1965).

28 1965 TREASURY STAFF STUDY, supra note 27.

2 See 1974 Aluminum Cent Hearings, supra note 19, at 135, where this author won-
ders aloud "whether or not the Treasury Department made a decision to change to alumi-
num and then wrote a report to justify the change." See id. at 103, for the Mint's response
to the charge.

[Vol. 26:175
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C. Congressional Input

The placement of coinage and minting laws in proper perspective is
greatly aided by the hearings held over the years by the respective bank-
ing committees of the House and Senate, and by the other committees
of Congress that have dealt with mint-related legislation. When full-
scale hearings are conducted, divergent views from a variety of inter-
ested parties are heard, and not infrequently a reconciliation by the con-
gressional subcommittee is thereafter attempted. In other instances,
congressional hearings emphasize the negative aspects of American coin-
age law, and often result in either the enactment of remedial legislation
or the effectuation of change through administrative procedures within
the Department of the Treasury.

At the oversight hearings on national mint medals held in April,
1977, Undersecretary of the Treasury Bette B. Anderson reiterated the
position that has been expressed by the Treasury Department since the
1930's, opposing the use of coinage for commemorative events, and
favoring the use of national medals provided the events intended for trib-
ute have sufficient national character to merit commemoration. 30 Also
outlined at this meeting was an elaborate proposal for a comprehensive
revamping of existing national medals legislation31 which would sub-
stantially alter the statutorily mandated requirements found in section
52 of the Coinage Act of 1873, but would not be inconsistent with some
past precedents in the field. At the request of the subcommittee chair-
man, the proposal is presently under Treasury consideration.

In late June, 1977, the Subcommittee on Historic Preservation and
Coinage of the House Committee on Banking, Finance, and Urban Affairs
held a brief hearing on House of Representatives Joint Resolution 386,
which would authorize a series of thirteen annual medals to be issued
on behalf of the United States Capitol Historical Society. Testimony was
solicited from various members of Congress and private individuals,3 2

30 1977 Oversight Hearings on National Medals, supra note 21, at 5. The general cri-

teria utilized in determining whether an event is of sufficient national character to merit
medallic commemoration with a national mint medal is set forth in a memorandum made
available to members of the Subcommittee on Historic Preservation and Coinage at the
1977 Oversight Hearings on National Medals, supra note 21. This memo, found in sub-
committee files, states, inter alia, that "[t]he medal -should have significance for all the
people. It should honor only those events that have contributed to and advanced the history
of the country, or [tihose persons whose superior deeds or achievements have embellished
our history or who are representative of the finest of accomplishments in service to the
Nation." Examples were then cited, including: "Statehood celebrations; military heroes
or battle actions; national figures who have made outstanding contributions to the se-
curity, advancement or prestige of the United States; persons who have performed spe-
cialized services in a particular medium for the benefit of humanity; national historic
monuments or landmarks." Other events of import "not having the scope or magnitude
of a national medal should not be struck by the U.S. Mint," the memo continued. "This
would include individual contributions or events occurring within a certain locality, re-
gion or state and having meaning only to the residents and history within those borders.
. .. See Treasury still Fighting "commems," Coin World, Jan. 18, 1978, at 3.

31 Id. at 10-29. The proposals were those of the author. See Title V of the Model Act
appended.

32 Statements were solicited from Hon. Fred Schwengel, President of the U.S. Capi-

tol Historical Society, Andrew F. Wahlquist, President of Commemorative Marketing (with

1977]
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and while much of the prepared testimony centered on the propriety
of utilizing the United States Mint as manufacturer for the series, a con-
troversy of real import arose concerning section two of the resolution
which provides for use of the Mint mailing list to announce the avail-
ability of thie medals to the 2.8 million individuals whose names and
addresses-are contained therein. Involved are issues of privacy, secur-
ity for the collector, and competitive advantage, as well as allegations
of past unfair competition. A balancing process may ultimately be nee-
ded to solve the problems raised at that hearing, and a proposed solu-
tion may be found in section 504 of the Model Act appended to this
Article.

In 1975, the same subcommittee held hearings on the topic of na-
tional medals, and simultaneously considered the reintroduction of a two
cent piece as legal tender.33 Members of Congress, Mint officials, and
one private individual 4 were invited to express their views on more than
a dozen current bills,35 and the overall examination of congressional
hearings over the past decade reveals similar comprehensive treatment.
For example, in late March, 1974, extensive hearings were conducted by
the Subcommittee on Consumer Affairs of the House Banking and Cur-
rency Committee on the subject, of changing the composition of the
cent from copper to aluminum.3 6 Mint officials testified37 and sub-
mitted their previously unreleased study favoring aluminum,-3 repre-
sentatives of the vending machine industry provided input,3 9 and inter-
ested private individuals offered comments.40

additional statements from the author), Hon. J. J. Pickle and Hon. John J. Rhodes, mem-
bers of Congress. House of Representatives Joint Resolution 386 passed the House un-
animously after some debate. 123 CONC. REC. H10, 143 (daily ed. Sept. 2, 1977). It was
subsequently referred to the Senate Banking Committee, where it was significantly modi-
fied in two ways: the provision concerning the use of the Mint mailing list was deleted,
and a surcharge of 25 percent of the cost reimbursable to the Mint was added. See section
501(3) of the appended Model Act, which would provide for a 50 percent surcharge.
On November 28, 1977, the 1977 Senate Medal Hearings, supra note 21, were conducted,
and testimony delivered by Schwengel, Wahlquist, and Stella Hackel, Director-designate
of the Mint. The reasons for modification in the Senate, as well as the Treasury's reversal
of its position on the mailing list, are explained in S. REP. No. 95-611, 95th Cong., 1st Sess.
(1977).

33 1975 Coins and Medals Hearings, supra note 21. H.R. 8155, 94th Cong., 1st Sess.
(1975) called for the manufacture of a two cent coin, which had previously been issued from
1864 to 1873 under authority of the Act of April 22, 1864, ch. 66, 13 Stat. 54, which was
terminated by passage of the Coinage Act of 1873, supra note 4.

34 The following members of Congress and Mint officials were present: Congressmen
Ashbrook, Gude, K. Mechler, Jones, Rousselot, and Schulze; Mint Director Mary Brooks,
accompanied by Deputy Director Frank H. MacDonald, Public Information Officer James
Parker, Legal Counsel Miklos Lonkay, and Assistant Director for Technology Alan J.
Goldman. For their testimony, see 1975 Coins and Medals Hearings, supra note 21, at 50-
76. The author also testified. Id. at 85-97.

35 The text of all bills is reprinted in 1975 Coins and Medals Hearings, supra note 21,
at 2-44.

36 1974 Aluminum Cent Hearings, supra note 19.

37 Id. at 6-11, 82-104.
-3 Id. at 12-81. See note 24 supra.
39 Id. at 104-127.
40 Id. at 127 and following. My own comments are found at 134-135.
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In 1973, both the House 4' and Senate4 banking committees gave ex-
tensive examination to bicentennial coinage. Gold commemorative
coins43 were given favorable consideration by the Senate, but were reject-
ed in the House. A proposal to change the reverse design of the quar-
ter dollar for the bicentennial, presented by a private individual before
the Subcommittee on Consumer Affairs of the House Banking and Cur-
rency Committee,44 resulted in a reconsideration of the Mint's policy
position against such an issue. 45  Substantively, the proposal directly in-
fluenced the decision to amend the legislation in favor of reverse design
changes on the quarter in addition to those on the half dollar and dol-
lar.46  The use of silver in coinage was also discussed at great depth at
both hearings. 47

When the first bicentennial medal hearing48 was held in 1971,
there was some opposition to the concept pf the government operating in
competition with private industry49 in this field. Resulting legislation
provided for the issuance of thirteen medals through 1983.- ° This was
later amended to permit limited issuance through mid-1977.5' Despite
this limitation, a subsequent bill52 to permit the striking of up to twenty-
one different medals to commemorate Americans of various ethnic back-
grounds was given favorable consideration by the Senate,- the House
Subcommittee on Historic Preservation and Coinage, and the full House
Banking and Currency Committee.54  A linguistical snarl55 and the
rush to end the Ninety-fourth Congress prevented passage. Other

41 1973 House Bicentennial Hearings, supra note 10.

42 1973 Senate Bicentennial Hearings, supra note 20.
41 Id. at 1-6, 9-48. See D. GANZ, AMERICA'S BICENTENNIAL COINAGE, supra note 20,

at 43-51.

H.R. REP. No. 93-391, 93d Cong., 1st Sess. 6 (1973); 1973 House Bicentennial
Hearings, supra note 10, at 68-70.

45 1973 Senate Bicentennial Hearings, supra note 20, at 21-22.
41 The resulting legislation is 31 U.S.C. §§ 324d-324h (Supp. III 1973 & Supp. V 1975).

4' See D. GANZ, AMERICA'S BICENTENNIAL COINACE, supra note 20, at 43. See also
notes 151-57 infra and accompanying text.

4 1971 House Bicentennial Medal Hearings, supra note 21.
4' Id. at 103. The feelings may not have changed substantially since then. See, e.g.,

1977 Capitol Historical Society Medal Hearings, supra note 21, at 37 (remarks of Rep.
Evans).

50 Act of Feb. 12, 1972, Pub. L. No. 92-228, 86 Stat. 37.

5' Act of Dec. 11, 1973, Pub. L. No. 93-177, § 15(b)(2), 87 Stat. 704 (repealing the
Act of Feb. 12, 1972, cited in note 50 supra). Despite the repeal, there is some thought
that H.R.J. Res. 386, 95th Cong., 1st Sess. (1977) is an "extension" of this program.
1977 Capitol Historical Society Medal Hearings, supra note 21, at 1 (remarks of Chair-
man Fauntroy).

52 S. 371, 94th Cong., 1st Sess. (1975).

13 S. 371 passed the Senate on voice vote. 121 CONG. REC. S9883 (daily ed. June 6,
1975).

54 Action on H.R. 7808, 94th Cong., 1st Sess. (1975) was scheduled for the suspension
calendar on Monday, October 20, 1975, following approval of the full House Banking Com-
mittee. Whip Advisory Notice, Oct. 14, 1975 (unpublished).

55 The problem was that 25,000 medals were authorized for the entire issue of 21
medals, or an average of less than 1,200 medals each. Remedial legislation was proposed
in Ganz, House panel opens testimony on coin, medal legislation, Coin World, Oct. 8,
1975, at 1, 7.

19771

9Published by EngagedScholarship@CSU, 1977



CLEVELAND STATE LAW REVIEW

medal-related hearings were held in 1963,56 in the early 1970's as part
of the bicentennial package,5 7 and in April and June, 1977.8

One hearing peripheral to official minting functions is nonetheless of
import to this study because of subsequently issued regulations59 of

the Federal Trade Commission. Hearings were conducted in February,
1973 on the Hobby Protection Act,6 0 which became law later that same
year.61  The key provisions are those pertaining to the products of the
United States Mint which may be re-struck without use of the word
copy" on the dies.62

Hearings on the Coinage Act of 1969,6 subsequently enacted into
law as Title II of the One Bank Holding" Company Act of 1970,64

are important because of their consideration of the half dollar and its
role in commerce, the commentary that is made concerning the dollar
coin, introduced after a thirty-six year hiatus in 1971, and the considera-
tion given to the problems of the vending industry.

A substantial number of hearings and studies were conducted by
Congress between 1964 and 1969, as the nation made a fundamental
shift in its coinage policies that ultimately removed silver, except for
certain coins,6 and replaced it with a copper-nickel cladding. This pro-
cess began in 1964 with hearings on the content of silver coins66

and was continued the following year in the examination of the Coinage
Act of 1965 by the Senate67 and House of Representatives.68 Prohi-
bition of the use of mint marks on coinage for a period of five years
was the solution of one section 69 of the Coinage Act of 1965, and when

56 1963 House Comm. Coins and Medals Hearings, supra note 21.
57 1973 House Bicentennial Hearings, supra note 10; 1973 Senate Bicentennial

Hearings, supra note 20.
58 1977 Capitol Historical Society Medals Hearings, supra note 21; 1977 Oversight

Hearings on National Medals, supra note 21; 1975 Coins and Medals Hearings, supra
note 21.

-16 C.F.R. §§ 304.1-.6 (1977).

60 Hobby Protection Act: Hearings on H.R. 5777 Before the Subcomm. on Commerce
and Finance of the House Comm. on Interstate and Foreign Commerce, 93d Cong., 1st
Sess., ser. 93-3 (1973).

61 15 U.S.C. 99 2101-2106 (Supp. V 1975).
2 16 C.F.R. 9 304.1(d) (1976). But see 1977 Oversight Hearings on National Medals,

supra note 21, at 19, 21-22, 24.
63 Coinage Act of 1969: Hearings on H.R. 13252 Before the House Comm. on Banking

and Currency, 91st Cong., 1st Sess. (1969) [hereinafter cited as 1969 Coinage Hearings].

. One Bank Holding Company Act of 1970, Pub. L. No. 91-607, tit. II, 84 Stat. 1768
(codified at 31 U.S.C. §§ 317, 324, 391, 405 (1970 & Supp. V 1975)) [hereinafter cited
as 1970 Coinage Legislation].

65 This includes the Eisenhower silver-clad dollar, authorized by 31 U.S.C. § 391(d)
(1970), and the silver bicentennial coins struck pursuant to 31 U.S.C. § 324(g) (Supp. III
1973 & Supp. V 1975).

66 Proposal to Reduce the Content of Silver Coins: Hearings on S. 2671 Before the
Senate Comm. on Banking and Currency, 88th Cong., 2d Sess. (1964).

67 Coinage Act of 1965: Hearings on S. 2080 Before the Senate Comm. on Banking and
Currenqy, 89th Cong., 1st Sess. (1965).

6 Coinage Act of 1965: Hearings on H.R. 8746 Before the House Comm. on Banking
and Currency, 89th Cong., 1st Sess. (1965).

6 Coinage Act of 1965, Pub. L. No. 89-81, § 204(a), 79 Stat. 254 (codified at 31
U.S.C. § 324 (1970)) (amending) REv. STAT. § 3517 (1875)).
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the Mint decided in 1967 that the mint hallmark was desirable, con-
gressional approval was necessary. 70

Offering an overview of the entire coin crisis of the mid-1960's is
the House Government Operations Committee, which first studied eff-
orts of the Treasury Department prior to its "crash coin production pro-
gram,"7' then examined the program itself,7 and finally reviewed the en-
tire coin situation.73 . It is a classic view of the ad hoc problem-solving
approach utilized with respect to the nation's coinage laws in recent
times.

Also valuable in the study of the Mint's coinage views, and the con-
gressional reaction, are the annual appearances of the Director of the
Mint before the appropriations committees of the House and the Senate.
While long-term solutions are seldom discussed, problems of immediate
concern are usually examined with a degree of candor lacking in some of
the more formalized hearings.

In examining this type of input, the testimonies and publications have
been consulted and commented upon in this Article as required. So, too,
have other related and peripheral hearings been consulted, though gen-
erally a cut-off date - the 1963 hearings on commemorative coins and
medals74 - has been employed.

II. THE CORPUS OF AMERICAN MINTING AND COINAGE LAWS:

ORIGINS AND CURRENT STATUS

A tUnited States Mint was established 75 in Philadelphia 76 under the
original Mint Act of April 2, 1792. 7 Until passage of the Act of March 3,
1835,78 this was the only authorized government mint. To some extent
the requirements of the Mint and its regulations bear closely on the de-
velopment of coinage law in the 185 years since the Mint's founding.
This is particularly true in light of the re-enactment of some of the early
provisions in current law.

Heading up the Mint then, as now, was a director.7 9  Also assigned

70 Mint Marks: Hearings on S. 1008 Before the Subcomm. on Financial Institutions of
the Senate Comm. on Banking and Currency, 90th Cong., 1st Sess. (1967) [hereinafter
cited as 1967 Mint Mark Hearings].

7' H.R. REP. No. 194, 89th Cong., 1st Sess. (1965).
72 H.R. REP. No. 195, 89th Cong., 1st Sess. (1965).
7 H.R. REP. No. 1468, 89th Cong., 2d Sess. (1966).
11 1963 House Comm. Coins and Medals Hearings, supra note 21.

"75 Joint Res. No. 3, 1st Cong., 3d Sess., 1 Stat. 225 (Mar. 3, 1791) authorized the first
Mint.

7 Philadelphia, as seat of government, was designated site of the Mint. Act of April 2,

1792, ch. 16, § 1, 1 Sfat. 246. It was reapproved for a two-year term by the Act of May
14, 1800, ch. 70, 2 Stat. 86, and again in the Act of Mar. 3, 1801, ch. 21, 2 Stat. 111.
Continued reapproval was needed until the Act of May 19, 1828, ch. 67, 4 Stat. 277,
which stated that the Mint would remain in Philadelphia until otherwise provided by
law. See F. STEWART, HISTORY OF THE FIRsT UNITED STATES MINT (1924).

77 Act of Apr. 2, 1792, ch. 16, 1 Stat. 246.
7 Act of Mar. 3, 1835, ch. 39, 4 Stat. 774.
71 Act of Apr. 2, 1792, ch. 16, § 1, 1 Stat. 246 (current version at 31 U.S.C. § 251

(1970)).
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to the Philadelphia facility were an assayer, 0 a chief coiner,"' an en-
graver,82 a treasurer,8 3 workmen and clerks, 81 and by 1795 a melter
and refiner.8 5  Subject to minor revisions, these positions exist to this
day.

The duties of the key officials of the Mint were carefully prescribed
by law.8

6 Metallic composition of the coinage was closely regu-
lated,8 7 and deviation from the norm by Mint officials in knowingly allow-
ing the debasement of coinage could be met with the death penalty. 88

To assure compliance, an annual Assay Commission, appointed by the
President of the United States,8 9 was empowered to meet at the Mint
each year to survey the produce of the previous year's strikings which had
been set aside in a sealed pyx box.90 Funded presently by an annual
appropriation of $2,500,91 the Assay Commission is believed to have met
each year in Philadelphia since its authorization, examined the money
product, and made the required report.92 The overall impact of the As-
say Commission is minimal, yet until 1977 there was little opposition in
Congress9 3 to the continuation-of the unit.

The annual trial of the pyx is essentially an anachronism because of
the practice of the Mint to conduct assays and examinations of the stan-
dards of coins manufactured throughout the year. Under current prac-
tice, for each 200,000 pieces or fraction thereof struck in the denomina-

'O Id. Act of Apr. 2, 1792, ch. 16, 1 Stat. 246 (current version at 31 U.S.C. § 263

(1970).
81 Id. The reorganization of the Act of Aug. 23, 1912, ch. 350, § 1, 37 Stat. 384,

(codified at 31 U.S.C. § 267 (1970)), consolidated the duties formerly imposed on the
coiner, melter, and refiner under the authority of the superintendent.

12 Act of Apr. 12, 1792. ch. 16, § 1, 1 Stat. 246 (current version at 31 U.S.C.
§ 263 (1970)).

83 Id.
14 Id. § 2 (current version at 31 U.S.C. § 266 (1970)).
85 Id. § 1. See note 81 supra.

id. § 3 (Duties are now found in scattered sections of 31 U.S.C.).
Id. Substantially the same provisions were retained by the Act of June 28, 1834,

ch. 95, § 4, 4 Stat. 699, and in the subsequent 1837 coinage law revision, Act of Jan. 18,
1837, ch. 3, § 32, 5 Stat. 136.

1 Act of Apr. 2, 1792, ch. 16, § 19, 1 Stat. 250.
'9 Id. § 18 (current version at 31 U.S.C. § 363 (1970)). The original statutory members

of the Assay Commission were the Chief Justice of the United States, the Secretary of
State, the Secretary and Comptroller of the Treasury, and the Attorney General of the
United States. The Commission's Report is submitted to the President. The 1973 Mint
revision legislation would have required certification to the Secretary of the Treasury.
See S. 1619, 93d Cong., 1st Sess. § 206 (1973). This author served on the 1974 Assay
Commission.

90 The "trial of the pyx," as the assay is historically known, is an English tradition
dating originally to the reign of King John when a general assay was begun. Edward
III ordered commencement of a regular pyx trial. Ganz, Modem Technology Threatens
Future of Assay Commission, Numismatic News Weekly, May 1, 1973, at 17. See also
8 HA[SBURY'S LAws OF ENGLAND 1028-1034 (4th ed. 1974).

" 1977 APPENDIX TO THE BUnET OF THE UNITED STATES 614-16 (1976) (covering

Fiscal Year 1977).
92 U.S. DEPT. OF THE TrtEASUnY, THE ANNUAL ASSAY COMMISSION 16 (1974) (internal

Mint regulations).
'3 Ganz, Coinage panel to consider two numismatic proposals, Coin World, Feb. 9,

1977, at 1. In 1977 only statutory, as opposed to public, members served at the pyx trial. 12https://engagedscholarship.csuohio.edu/clevstlrev/vol26/iss2/2
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tions of dollar, half dollar, and quarter, two specimens are forwarded to
the Washington laboratories for analysis. For the dime, the quantity is
two coins per 400,000 pieces.94  When the Annual Assay Commission
meets on the second Wednesday in February, it in essence duplicates
the testing conducted by the Mint in the course of the previous calendar
year for coins already released into circulation. Because the various
tests are complicated and require scientific analysis, skilled Mint tech-
nicians essentially carry out the process under the watchful, if eager
eyes of the neophyte commissioners.

In fairness, it should be noted that service on the annual Assay
Commission is considered an honor by those selected for membership,
and that in order to gain appointment, application must be made with
the approval of the individual's representatives in Congress prior to pres-
idential designation. Despite the fact that the post is non-compensa-
tory and the applicants pay essentially all of the costs associated with
their service, competition for the limited number of openings has been
keen in recent years.

Except for the addition of the Office of Superintendent, the admin-
istrative, manufacturing, and supervisory operations established by the
original Mint Act remain today. Administrative aspects took up only a
small portion of the original Mint Act, however, and it seems that the
Congress and Executive Branch of that time were more concerned with
the specifications for coinage. Hamilton, in his REPORT ON THE Es-
TABLISHMENT OF A MINT, 95 devoted just twenty-one sentences to the or-
ganizational structure of the Mint, basing most of his comments on Euro-
pean models.a6  Structural brevity notwithstanding, the intracacies of
coinage composition, design, weight, and denomination were extensively
explored. It is now little more than history that the dollar was chosen
as the unit of value, and of little importance that a fifteen to one ratio
of silver to gold was established for purposes of currency valuation. 97

It is perhaps noteworthy that the first estimation of coinage demand
requirements was inadequate,98 that the metal composition finally put
into production created gold coinage of greater bullion worth than face
value,99 and that because of these and similar problems a total of twenty-

9 See note 92 supra.
95 A. HAMILTON, REPORT ON THE ESTABLISHMENT OF A MIN'r (1791), reprinted in 7

PAPERS OF ALEXANDER HAMILTON 473 (Syrett ed. 1963) [hereinafter cited as HAMILTON
PAPERS]. The report is also found in 2 ANNALS OF CONGRESS 2112 (1791) [hereinafter
cited as ANNALS].

96 See HAMILTON PAPERS, supra note 95, at 606, reprinted in ANNALS, supra note 95, at
2140-41.

17 See HAMILTON PAPERS, supra note 95, at 573, reprinted in ANNALS, supra note 95, at
2114. See also D. TAXAY, THE U.S. MINT AND COINAGE 48-51 (1966).

91 See HAMILTON PAPERS, supra note 95, at 601, reprinted in ANNALS, supra note 95, at
2136, where it is estimated that perhaps 50,000 one dollar gold pieces will be required.
This poor demand forecasting is a contemporary problem as well. See ONE CENT COINAGE,

supra note 25, at 5-12.
w The ratio of gold to silver established by Congress on Hamilton's recommenda-

tion did not correspond to the bullion price during the period from 1792 to 1834.
Consequently, gold coinage was often melted for its bullion worth. A chart listing the
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six major coinage bills had to be enacted between 1792 and 1842100 to
rectify errors of judgment and to meet unexpected contingencies.
This initial alteration of the 1792 legislation included one complete
overhaul in 1837,101 and several minor ones.'0 Also lacking in elas-
ticity, the 1837 revision'03 was replaced by the Coinage Act of 1873,
the last attempted codification." 4 Despite this extensive examination'0 5

of the problems of the day and an attempt to create a flexible Bu-
reau of the Mint, by the turn of the twentieth century there had been
at least fifteen major alterations of the 1873 legislation, and in the
seventy-seven years since then, dramatic changes have resulted in a vir-
tual rewriting of the entire codification.' 06

III. SELECrED PROBLEMS TODAY

While the Coinage Act of 1873 and its subsequent amendments may
have served the Mint well through the early part of the twentieth cen-
tury, the turbulent period of the last two decades has tried the legis-
lation to its outer limits. From a subjective standpoint, it seems appar-
ent that each successive problem faced by the Mint has been dealt with
on an ad hoc basis, either by new legislation or by a warped interpretation
of an older law. The elasticity of the existing coinage legislation is
no longer capable of accomodating the realities of commerce, the Mint's

commercial ratio is found in U.S. SENATE, COMMITTEE ON FINANCE, COINAGE LAWS OF
THE UNITED STATES 1792-1894, at 108 (4th rev. ed. 1894) [hereinafter cited as COINAGE
LAws].

100 The most important bills are compiled in COINAGE LAWS, supra note 99, at 1-25.
See also M. BEAMAN & A. McNAMARA, INDEX ANALYSIS OF THE FEDERAL STATUTES
1789-1873 (1911).

101 The major revision was the Act of Jan. 18, 1837, ch. 3, 5 Stat. 136.
102 This includes the following Acts: Act of May 8, 1792, ch. 39, 1 Stat. 283 (relating

to copper coinage); Act of Jan. 14, 1793, ch. 2, 1 Stat. 299 (relating to copper coinage);
Act of Feb. 9, 1793, ch. 5, 1 Stat. 300; Act of Feb. 1, 1798, ch. 11, 1 Stat. 539 (legal
tender status of foreign coins); Act of Apr. 10, 1806, ch. 22, 2 Stat. 374 (legal tender
status of foreign coins); Act of Mar. 3, 1819, ch. 97, 3 Stat. 525 (legal tender status of
foreign coins); the" numerous bills pertaining to the situs of the national mint cited in
note 76 supra; Act of Mar. 3, 1795, ch. 47, 1 Stat. 439 (additional officers, seigniorage
rights, and Presidential power to reduce weight of copper coins); Act of June 28, 1834,
ch. 96, 4 Stat. 700 (reduced weight of foreign gold coins to revalue dollar); Act of Mar.
3, 1835, ch. 39, 4 Stat. 774 (established branch mints).

103 Act of Jan. 18, 1837, ch. 3, 5 Stat. 136.

104 Act of Feb. 12, 1873, ch. 131, 17 Stat. 424.
105 See authorities cited in note 23 supra.
106 These changes include, inter alia, those cited in note 6 supra, and the following

selected laws: Act of June 20, 1874, ch. 320, 18 Stat. 97 (reestablished branch mint at
New Orleans); Act of Jan. 14, 1875, ch. 15, 18 Stat. 296 (resumption of specie payment);
Act of Mar. 3, 1875, ch. 143, 18 Stat. 478 (created 20 cent coin); Act of Apr. 17, 1876,
ch. 63, § 2, 19 Stat. 33 (use of silver coin to redeem fractional currency); Act of Feb. 28,
1878, ch. 20, § 1, 20 Stat. 25 (restored legal tender status to the dollar); Act of May 2,
1878, ch. 79, 20 Stat. 47 (prohibited further coining of twenty cent piece); Act of June 9,
1879, ch. 12, § 3, 21 Stat. 8 (current version at 31 U.S.C. § 459 (1970)) (limiting legal
tender of silver coins to ten dollars); Act of Mar. 3, 1887, ch. 396, 24 Stat. 634 (ended
use of trade dollar); Act of Sept. 26, 1890, ch. 944, 26 Stat. 484, (current version at 31
U.S.C. § 276 (1970)) (prohibiting coin design changes more frequently than once in 25
years, and similar prohibition against alteration of coin diameters without Congressional
approval); Act of Sept. 26, 1890, ch. 945, 26 Stat. 485 (discontinued striking of one and 14https://engagedscholarship.csuohio.edu/clevstlrev/vol26/iss2/2



MODEL COINAGE ACT

role as a sales agency to numismatists, the advent of private commercial
minting facilities which compete with the United States Mint for coin and

medal contracts, or the problems of inflation and their impact on pro-
duction costs. 1°7  Legislative cures for the impediments in the coinage
system have occasionally been implemented, but not without the sacri-
fice of time and efficiency. Congress has tended to discount the impor-
tance of coinage matters, the result of which is inevitably legislative de-
lay when it can be least afforded. A brief examination of some selected
areas and recent legislative enactments will shed light on the problems,
and the ad hoc solutions with which Congress has responded.

A. Denominations and Metallic Composition

In an integrated approach, problems that have occurred with Amer-
ican coinage denomination - cent through dollar, commemorative issues,
and higher denominations struck in gold - are explored below along with
the related problem of the metallic composition of the coinage.

1. The One Cent Piece

Four times in the past thirty-five years, the Department of the Treas-
ury has requested that Congress authorize a major change in the status
of the one cent piece. 08 Three changes were actually effected, result-
ing in four types of metallic composition among the circulation strikes.1'9
The fourth requested change, total elimination of the cent, remains
under advisement. 1 0 Two alternatives exist for the present cent,"' but the
viability of these alternatives remains conjectural. One alternative
expired by its own terms on December 31, 1977.112 Like prececessor
legislation, the death knell for the cent requires approval by Congress
and the President, a lengthy process at best.

three dollar gold pieces and three cent nickel coins); ,Xct of June 4, 1897, ch. 2, 30 Stat. 27
(appropriation authorizing recoinage of noncurrent gold and silver coin); Act of Mar.
14, 1900, ch. 41, § 9, 31 Stat. 48 (permitting recoinage of subsidiary silver coin).

"I See Ganz, Congress Still Balks Despite Need for New Denver Mint, Numismatic
News Weekly, Feb. 28, 1976, at 16; Ganz, Mint Study Proposes Elimination of Cent, Half;
Change in Dollar, Numismatic News Weekly, Dec. 20, 1975, at 15; Ganz, Mint Produc-
tion C-hanges Could Mean Added Activity, Numismatic News Weekly, Jan. 24, 1976, at 10;
Ganz, Mint Study Suggests Abandoning Mint Marks, Numismatic News Weekly, Dec. 6,
1975, at 20. It would also be useful to consult the trilogy of articles by this author in
Numismatic News Weekly, in which some solutions to the problems posed in the main
text were suggested. See Ganz, Modernization of Nation's Coinage Law is Overdue,
Numismatic News Weekly, Apr. 3, 1976, at 10; Ganz, Permanent Changes Needed to Stream-
line Coinage Laws, Numismatic News Weekly, Apr. 10, 1976, at 18; Ganz, Coinage Law
Revision Produces Some Solutions, New Problems, Numismatic News Weekly, Apr. 24,
1976, at 14.

"I See War Powers Act of 1942, ch. 767, §§ 1, 2, 56 Stat. 1064; Act of Sept. 5, 1962,
Pub. L. No. 87-643, 76 Stat. 440 (current version at 31 U.S.C. § 317 (1970 & Supp. V
1975)); Act of Oct. 11, 1974, Pub. L. No. 93-441 (current version at 31 U.S.C. §§ 317(b),
317(c) (Supp. V 1975) (originally codified at 31 U.S.C. § 317 (1970)); ExEc. COMMUNICA-
TION No. 355, supra note 2.

101 The four types resulted from the 1942-1943 shift from copper-tin-zinc to zinc-
coated steel; the 1943-1944 switch from steel to copper-zinc; the 1946 resumption of
copper-zinc-tin, and the 1962 change adopting a copper-zinc composition.

110 ExEc. COMMUNICATION No. 355, supra note 2.

' Governed by 31 U.S.C. § 317(c) (Supp. V 1975).
12 31 U.S.C. § 317(c)(2) (Supp. V 1975).
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Among the earlier changes, the zinc-plated steel cent introduced
under the War Powers Act of 1942 took considerable time to achieve
passage.113  The language was broad and permitted many changes,
including concurrent striking of coins containing different proportions
of metal. In 1944, copper shell casing mixed with zinc was substituted
for the steel cents, and in 1946 the familiar copper-zinc-tin mixture was
restored. Just fifteen years later, with tin in short supply and rising in
price, the Mint went to Congress" 4 to request elimination of that metal.
Hearings were held," 5 and the request was granted. 1 6

Subsequently, when the rising price of copper threatened the sei-
gniorage of the one cent piece 17 and a 1974 shortage of one cent pieces
forced the Mint to raise production levels far beyond previously antici-
pated or projected rates, major problems arose." 8 While the Mint was
able to utilize the facilities of the San Francisco Assay Office' 19 and the
bullion depository at West Point,'20 a far more fundamental problem re-
mained: what to do if the price of copper rose to a level where the cent
could no longer be made profitably. After extensive study,l2' a Treasury
Department study group opted for an aluminum cent. Legislation was
sent to Capitol Hill and promptly passed by the Senate. Hearings were
called for in the House,'22 but action was delayed until October, 1974,
more than a year after the problem was first identified by Mint officials.
The solution arrived at by compromise legislation 23 was to permit a
reduction in the copper content of the cent, which appeared a better
choice than the introduction of aluminum in at least one view. 124 The
Secretary of the Treasury was granted the option of making a composi-
tional change until the end of 1977, provided Congress did not disapprove
within a specified period. After that date, a cent composition problem
not able to be remedied by reducing the copper content would require
new congressional action. This novel legislative idea of congressional
veto power over executive action remains untested.

In a comprehensive examination of the American coinage structure

13 Ganz, Cents and Nickels Changed for War, 11 COINAGE 32, 33-36 (Sept. 1975).
114 See [1962] Din. OF THE MINT ANN. REP. 128.
115 Elimination of Tin in the Alloy of the One Cent Piece: Hearings on H.R. 11310

Before Subcomm. No. 1 of the House Comm. on Banking and Currency, 87th Cong., 2d
Sess. (1962).

116 Act of Sept. 5, 1962, Pub. L. No. 87-643, 76 Stat. 440 (current version at 31 U.S.C.

§ 317 (1970 & Supp. V 1975)).
17 See generally ALTERNATIVES, supra note 24; 1974 Aluminum Cent Hearings, supra

note 19.
... ONE CENT COINAGE, supra note 25, at 11, listed the estimated demand for one cent

coinage for Fiscal Year 1975 as 7.52 billion pieces, and total coin demand at 11.18
billion. The Office of Production of the Bureau of the Mint disclosed that 10.004 billion
cents and 13.377 billion pieces were actually produced.

19 Use is permissible pursuant to 31 U.S.C. § 283 (1970).
120 Utilized by authority of 31 U.S.C. § 324f (Supp. V 1975).
121 See notes 24 & 25 supra.
122 1974 Aluminum Cent Hearings, supra note 19.

123 Act of Oct. 11, 1974, Pub. L. No. 93-441, § 1, 88 Stat. 1261 (codified at 31 U.S.C.
9 317(b), 317(c) (Supp. V 1975)) (amending 31 U.S.C. § 317 (1970)).

124 See 1974 Aluminum Cent Hearings, supra note 19, at 135 (chart).
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undertaken on behalf of the Department of the Treasury, Research Tri-
angle Institute (RTI) made a number of interesting observations concern-
ing the one cent piece. RTI found that while the cent "possesses negli-
gible purchasing power and has a commercial value primarily as a unit
of account," it would nonetheless "dominate total coin requirements by
1990."12 RTI's finding was based on a projected rise in the price of
copper to such a level that "by 1990 . . . cents may provide an econom-
ical source of copper for limited industrial consumption, leading to an
accelerated rate of cent coin withdrawals from circulation. '" 12 6

After thorough examination of the problems associated with the cent,
RTI concluded that there were four primary options available for consid-
eration. These options were: to continue production of one cent pieces
as currently produced "until the level of [manufacture] or the losses from
negative seigniorage became prohibitive,"1 2 7 which could be undertaken
without legislation; to "replace the ninety-five percent copper-five per-
cent zinc cent with an alternative material," 12 8 which could be done
administratively if the compositional change retained copper and zinc
as materials,129 or by legislation if other materials were used;130 to add
a two cent coin to the existing denominations "to reduce the projected
number of cents required for commercial transactions,"1 3 1 which would
require congressional approval; and to eliminate the cent denomination
from circulation, which could be done by either administrative or legisla-
tive directive. 32  After considerable examination of alternative
alloys, 133 RTI proposed that "production of the cent coin be terminated
by 1980."'134  The proposal was based on the existing production
capacity of the Mint, which would have to be doubled by 1990 in RTI's
estimation to handle cent requirements alone,135 as well as the lack of
real commercial need for the denomination and continued inflation which
steadily erodes the purchasing power of the accounting unit.

In a December 31, 1976 letter to the President of the Senate and the
Speaker of the House, outgoing Treasury Secretary William E. Simon rec-
ommended that Congress consider seriously the RTI recommendation of
"eliminating the one cent piece from our coinage system." 36 In a sub-
sequent report, 3

1 the Treasury Department noted that "[t]he United
125 2 RTI STUDY, supra note 26, at 1-1.

126 Id. at 1-3. But see the melting prohibition found in 31 C.F.R. § 94.1 (1976).

,27 2 RTI STUDY, supra note 26, at 2-4.
128 Id.
129 This could be done under the authority of 31 U.S.C. § 317(b) (Supp. V 1975).
130 Action could be taken in the absence of disapproval by Congress through Dec. 31,

1977. 31 U.S.C. § 317(c) (Supp. V 1975).
31 2 RTI STUDY, supra note 26, at 2-5.

132 Id. at 2-5.

l3 Id. at 4-1, 4-2.
,34 Id. at 8-1.
135 Calculations are based on data presented in 1 RTI STUDY, supra note 26, at 3-8.
116 Letter from Hon. William E. Simon, Secretary of the Treasury, to the President

of the Senate and Speaker of the House (Dec. 31, 1976) (accompanying ExEC. CoMMUNI-
CATION No. 355, supra note 2).

,37 Treasury Press Release No. WS-1246 (Jan. 5, 1977).
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States Government is rapidly approaching a decision point concerning
the continuance of the one cent coin,". citing as factors the "diminishing
utility of the one-cent coin in commerce," "ever-increasing production,"
and inflation which has diminished purchasing power'38 of the unit of
value. The actual recommendation of the Treasury Department was that
the cent be eliminated by 1980, and preferably sooner, but not before
extensive public hearings "and a thorough understanding of the impact
of the consumer and various institutions involved" are realized. 39

Congressional opposition will likely forestall any move toward elimi-
nation of the cent, 140 a coin which the majority of Americans apparently
wish retained' 41 if only because eighty percent of all current transactions
would require price adjustment if the coin were eliminated. 42 For this
reason, the Model Act appended to this work would retain the cent as a
denomination, but would adopt the two other RTI alternatives - addi-
tion of a two cent piece to ease temporarily some of the pressure on the
cent supply , and permission to make metallic changes to a new composi-
tion provided Congress does not specifically object to the proposed
change. It is nonetheless anticipated that the elimination of the cent will
one day be practical and necessary, based on seigniorage considerations
alone. Data assembled by RTI indicates that in 1976 the total cost of
manufacturing cents for commerce already exceeded the face value of the
coin'43 when the distribution and storage costs were added to produc-
tion expenditures. The increase in cost is expected to continue until by
1982, the Mint itself produces the denomination at a loss 1 44 - a negative
seigniorage. This is taken into account in section 307 of the Model Act,
which would give legislative sanction to the practice of discontinuing a
coinage denomination from circulation by administrative order.

2. The Five Cent Piece

Just as Congress had to act to change the composition of the one cent
coin during the Second World War, it also faced the task of eliminating
the use of nickel in the five cent piece. As part of the War Powers Act
of 1942, a variable formula was devised to permit the Secretary of the
Treasury to change the alloy of the five cent piece, and if necessary, to
strike a three cent coin to ease production demand.,' This authority was
used to alter the composition of the coin to a silver-copper-manganese alloy,
and nickel was diverted for use in the war effort. The compositional
change expired automatically on December 31, 1946, though the produc-
tion of silver nickels had actually ceased in 1945.

131 Id. at 1, 2.
139 Id. at 23.
140 2 RTI StmY, supra note 26, at 8-2.
141 Id. at 3-24, 3-26.
142 Id. at 3-5.

143 Id. at 1-8.
144 RTI SUMMARY, supra note 26, at 5; 1 RTI STmy, supra note 26, at 3-9.

145 Act of Dec. 18, 1942, ch. 767, § 1, 56 Stat. 1064; Ganz, Cents and Nickels Changed
for War, 11 COINAGE 32, 38 (Sept. 1975).
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In the early 1960's a shortage in five cent pieces occurred in several

Federal Reserve districts, 46 and not until the Mint began its "crash" coin-

age program to combat the shortage in nearly all denominations 47 was

the nickel in truly secure supply. Projections of the RTI study place the

role of the nickel in an enhanced position in the decades ahead. On the

assumption that the cent will be eliminated, 48 the five cent piece is ex-

pected to be subject to increased production requirements. 14  As a

means of cqst-efficiency, RTI has suggested that consideration be given to
changing the composition of the five cent piece from the current seventy-
five percent copper-twenty-five percent nickel to ninety-five percent cop-
per-seven percent nickel, a ratio which corresponds to the proportional
percentage rate of metallic composition in current clad coinage. "No
direct usage exists for the scrap metal from the manufacture of clad coin-
age" according to the RTI study. The proposed change would provide a
major use. The result would be a coin "with a reddish cast that would
be aesthetically acceptable, and .. . compatible with existing coin pro-
cessing equipment."

150

Under section 301 (3) of the Model Act, the Secretary of the Trea-
sury would be permitted to alter administratively the compositon of such
coins as the nickel upon compliance with certain procedures, and pro-
vided Congress does not express specific disapproval. While this urges
neither adoption nor dismissal of the proposal to change the compositon
of the nickel, it does make it a viable option if Mint technologists so
recommend.

3. The Dime and Quarter

The growing problem relating to the dime and quarter has not been one
of shortage due to overuse, though both coins have strong commercial
utilization throughout the United States. Rather, the problem may be
traced to the silver content151 of the coins. As the price of silver began
to climb toward $1.2929 per ounce in the early 1960's,152 there was real
fear that the point would be reached at which it would become tech-
nically profitable to melt down a standard silver dollar for its bullion
content. At that time the dollar still circulated as a legal tender and was
generally available in banks throughout the United States, though gener-
ally unused.

A more serious rubicon would be reached if the price of silver rose
above $1.38 per ounce, the level at which the subsidiary coins - the half

146 Proposal to Reduce the Content of Silver Coins: Hearings on S. 2671 Before the

Senate Comm. on Banking and Currency, 88th Cong. 2d Sess. 28-29 (1964) [hereinafter
cited as 1964 Content of Silver Coins Hearings].

147 H.R. REP. No. 194, 89th Cong., 1st Sess. 10 (1965).
148 See notes 136 & 137 supra and accompanying text.
149 2 RTI STUDY, supra note 26, at 6-11, 7-28 tab. 7-14.
150 Id. at 1-9, 1-10.
151 H.R. REP. No. 195, 89th Cong., 1st Sess. 6-13 (1965).

152 See generally 1964 Content of Silver Coins Hearings, supra note 146; Coinage Act

of 1965: Hearings on S. 2080 Before the Senate Comm. on Banking and Currency, 89th
Cong., 1st Sess. (1965).
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dollar, quarter, and dime - would each be worth more than their face val-
ue when measured by bullion worth. Despite the crash program of the
Treasury Department, which included greatly expanded production and
conservation, it became clear upon examination that even if the silver
situation was minimized the dime and quarter in particular would remain
hostage to future rises.'5 4 The first solution proposed was a reduction
in the silver content of the subsidiary coinage and the dollar,154 later
modified in part and adopted as the Coinage Act of 1965.155 A wiser
overall approach, total elimination of silver from the dime and quarter,
was subsequently adopted.

Following this decision, substitution of the cupro-nickel clad coinage
was begun. The Mint began a calculated policy of withdrawal of all
silver dimes and quarters1 56 from circulation, in effect anticipating
Gresham's Law.157 Today, a dozen years after the inflationary trend be-
gan to be of concern, the ten and twenty five cent denominations are
circulating freely, and silver has been removed almost entirely from cir-
culating coinage. The quarter dollars created for the bicentennial Ss

were originally expected to cause production problems, but efficient man-
ufacturing and distribution' 59 minimized potential shortages of the de-
nomination during issuance in 1975 and 1976.

In its exhaustive study of current problems in the American coin-
age system, RTI concluded that the quarter was probably not the most
efficient denomination, and that a twenty cent piece should, in an opti-
mally efficient system, be used as a replacement. 160 RTI recognized
that there was little likelihood of this occurring because "the quarter
has become a standard unit of account and value . . . [and] equipment
modification and commercial transaction costs associated with its eli-
mination and subsequent replacement with a twenty cent coin would far
exceed those which could be offset by the marginal increase in theoretic
efficiency."' 6'

Under section 301 (1) (g) of the Model Act, the Secretary of the

I-" See 1965 TREASURY STAFF STUDy, supra note 27; 1964 Content of Silver Coins
Hearings, supra note 146.

154 S. 2671, 88th Cong., 2d Sess. (1964).

15 Act of July'23, 1965, Pub. L. No. 89-81, tit. I, § 101(a)(1)(B), 79 Stat. 254 (codified
at 31 U.S.C. § 391 (1970)). Cladding is a bonding process by which a copper-nickel alloy
is bonded to a pure copper core. The resulting product is referred to technically as
cupro-nickel cladding. A more detailed explanation is found in the 1965 BATTELLE STUDY,
supra note 27, at 40-41.

156 See [1970] DiR. OF THE MINT ANN. REP. 24 tab. 9 (silver recovered from melting
U.S. silver coins, 1968-70). A comparable program was undertaken by the Mint for gold
coinage between 1934 and 1967. See Ganz, The Age of Gold, 86 THE NUMISMArST

957, 1179 tab. 10 (1973).
157 Generally stated, Gresham's Law theorizes that "bad" or debased money drives

"good" money from circulation. R. WESTERFIELD, MONEY, CnEDrr AND BANKING 48-49
(1938).

I- Authorized by 31 U.S.C. § 324d (Supp. III 1973 & Supp. V 1975).
159 Statistics supplied by the Office of Production, Bureau of the Mint, indicate that

816.5 million quarters were produced in calendar year 1975.
160 2 RTI STUDY, supra note 26, at 3-1 para. 1.1, 3-3 para. 2.1.
161 Id. at 3-5, 3-9.
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Treasury could authorize the reissuance of the twenty cent piece, pro-
vided that certain preconditions were satisfied. Yet, it is unlikely that
this would be done at the expense of the quarter dollar. RTI conclu-
ded that, like the dime, the twenty five cent piece circulates freely with
"annual production . . . directed toward satisfying new requirements

rather than replacing withdrawals from circulation.' '62  The annual at-
trition rate for both the dime and quarter was listed as zero by RTI,'63

compared to 22.7 percent for the half dollar and thirteen percent for the
one cent piece. 6 4  The latter were considered ineflicent denominations
by RTI because they did not circulate adequately, and because an ex-
tensive amount of Mint production is devoted not only to manufacturing
current needs, but also to replacing the pieces withdrawn from the cur-
culating pool. It is interesting to note that both the dime and the quar-
ter benefit from a "different attitude from the public"'1 5 which in effect
"reflects the desirability of those denominations for the primary function
of coinage - facilitating commercial transactions.' ' 66

4. The Half Dollar

Minting records show that the half dollar, of all subsidiary coins is
among the least-demanded denominations.1 6 7 Despite this, the Bureau
of the Mint has not been able to manufacture, nor the Federal Reserve
Ito distribute, the fifty cent piece in a manner which would permit ade-
quate circulation. The John F. Kennedy half dollar authorized by Con-
gress in 1963168 is responsible in no small measure for the shortage of
this denomination since 1964. Apparently acquired by many as a mem-
orial to the late President, 6 9 the 1964-dated coins seem to have disap-
peared, even before the rise in the price of silver, despite a 400 million
piece production run. Following passage of the Coinage Act of 1965,170

a forty percent silver content was retained in the half dollar while the

metal was eliminated in all other coins. Hoarding inevitably resulted,
and again the denomination failed to circulate effectively.'17

l82 1 RTI STruy, supra note 26, at 2-56.

163 Id. at 2-54.
197 Id. The Treasury Department apparently agrees with this view, and has recommended

that the cent and fifty cent piece be eliminated. EXEC. COMMUNICATION No. 355, supra
note 2. See discussion of Blumenthal letter at note 2 supra.

1 Id. at 2-56.

166 Id.
167 Between 1793 and 1966, the United States Mint produced 1.799 billion'half dollars,

compared to 4.449 billion quarters, 10.055 billion dimes, 11.355 billion nickels (measured
since 1866), and 68.5 billion cents. [1971] Din. OF THE MINT ANN. REP. 180-81, 185.

l Act of Dec. 30, 1963, Pub. L. No. 88-256, 77 Stat. 843.

' 1964 Content of Silver Coins Hearings, supra note 146, at 19; H.R. REP. No. 194,

89th Cong., 1st Sess. 21-22 (1965).
170 Act of July 23, 1965, Pub. L. No. 89-81, 79 Stat. 254 (1965) (current version at 31

U.S.C. §§ 283, 294, 301-304, 317c, 324, 335, 340, 391-398 (1970)).
171 The administration proposal called for a forty percent silver-clad half dollar. See

Presidential Message, reprinted in H.R. Doc. No. 199, 89th Cong., 1st Sess. 2 (1965).
This was rejected by the House Banking and Currency Committee, which called for
identical clad composition of all subsidiary coinage. H.R. REP. No. 509, 89th Cong., 1st
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Concerned about the increased use of silver in the half dollar, the Mint
proposed in 1969 that the precious metal be eliminated entirely from the
fifty cent coin. Hearings were held, 172 and confident of passage the
Mint began the following year's production by manufacturing 1970-
dated forty percent silver coins for the special proof and mint sets sold to
collectors. Apparently intended as a bonus to collectors, for Treasury
officials predicted a composition change early in the year, this action la-
ter became an acute embarassment when the Coinage Act of 1969 be-
came enmeshed in a controversy between the Chairman of the House Com-
mittee on Banking and Currency and the Director of the Mint. Not un-
til some legislative maneuvering 73 permitted the addition of a second
title to the One Bank Holding Company Act of 1970174 was it possible
to eliminate the use of silver in the fifty cent piece. During the period
of more than a year in which this move was under consideration, no half
dollars were manufactured for circulation by the Mint, and the economy
apparently suffered no ill effects.

Research Triangle Institute's examination of current problems in Amer-
ican coinage concluded the obvious in regard to the fifty cent piece; the
denomination is not only not currently used, but its elimination would be
welcome. The rate of attrition for the fifty cent piece was listed at 22.7
percent,1 75 the highest of any denomination of American subsidiary coin-
age, indicating that the coin was "most susceptible to withdrawal from
circulation. 1 76  According to the RTI study, the circulating pool of half
dollars was almost 700 million pieces in 1973, and the Mint's production
in the following two years was barely enough to replace those removed
from circulation by attrition. 17 7 Continued disfavor of the denomination
is likely. The coin is cumbersome, and two quarters serve as an efficient
substitute for use in vending machines, few of which accept fifty cent
pieces. 178

In RTI's optimal coinage system, a theoretical model, the fifty cent
piece figured high on the list. Projected theoretical transactions with
the fifty cent piece in an idealized coinage system indicate that more
than twenty-two percent of all transactions would use the denomina-
tion. 179  Removed from the abstract, with the cent excluded only 5.8
percent of all transactions involve the half dollar,8 0 and with the cent

Sess. 10-11 (1965). This was rejected by the full House, though not before at least one
member called for the elimination of the denomination, stating that "The quarters and
dimes are sufficient." 111 CONG. REc. 16235 (1965) (remarks of Rep. Fogarty).

172 1969 Coinage Hearings, supra note 63.
173 See STAFF OF THE HOUSE COMM. ON BANKING AND CURRENCY, 91ST CONG., 1ST

SESS., SUMMARY OF ACTIVITIES 57-58 (Comm. Print 1970); S. REP. No. 91-1084, 91st
Cong., 2d Sess. 18-21 (1970).

174 Pub. L. No. 91-607, tit. II, 84 Stat. 1760 (codified at 31 U.S.C. § 324 (1970)).
175 1 RTI STUDY, supra note 26, at 2-54.
176 Id. at 2-55.

177 Id.
171 Id. Only 20 percent of the vending companies surveyed indicated that they had

machines which could accept the 50 cent piece. 2 RTI STUDY, supra note 26, at 3-9.
179 2 RTI STUDY, supra note 26, at 3-9.

1'0 Id. at 3-13.
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included the percentage is infinitesimal. The lack of use of the denomi-
nation is given further confirmation by the substantial show of disappro-
val within the commercial and manufacturing sector in an RTI survey
requesting opinions on fifty cent piece use.'8 On January 5, 1977,
the Department of the Treasury formally recommended to Congress that
the half dollar be eliminated from production and circulation based on
the minimal utility8 2 of the denomination for consumers.

5. The Dollar and Higher Denominations

The largest circulating coin in terms of size and value is the dollar.
In the past, however, the coinage system included golden one, two and a
half, three, five, ten, and twenty dollar denominations.'83  Use of these
higher denominations was ended in 1934,184 and the gold dollar, quarter
eagle, and three dollar gold piece were eliminated earlier. Although the silver
dollar was authorized in the original Mint Act, 185 as was the eagle and
half eagle, the first dollar coin did not achieve circulation.'8 8  Following
passage of the Coinage Act of 1873 the coin was demonetized, which as
some commentators have suggested simply gave effect to actual commer-
cial reality. 8 7  During the resumption of its coinage, from 1878 to 1904
and again from 1921 to 1935, it seems apparent that the silver interests
rather than prospective users were catered to for the coin was too bulky
for efficient use.188 There was a striking of silver dollars in 1965 bear-
ing a 1964 date, 8 9 but the Coinage Act of 1965 subsequently banned
their manufacture for a five-year period. 90  Return of the dollar was
then recommended by the Joint Commission on the Coinage at its May 12,

1'1 Id. at 3-34 to 3-37.
112 EXEC. COMMUNICATION No. 355, supra note 2, at 22.

"I Coinage Act of 1873, ch. 131, § 14, 17 Stat. 424.
114 Gold Reserve Act of 1934, ch. 6, § 5, 48 Stat. 340 (current version at 31 U.S.C.

§ 315b (1970)).
185 Act of Apr. 2, 1792, ch. 16, § 15, 1 Stat. 246.
186 A. HEPBURN, HISTORY OF COINAGE AND CURRENCY IN THE UNITED STATES AND THE

PERENNIAL CONTEST FOR SOv'ND MONEY 27 (1903) [hereinafter cited as HISTORY OF

COINAGE AND CURRENCY].
187 Id. at 278-81. See A. WEINSTEIN, PRELUDE TO POPULISM: ORIGINS OF THE SILVER

ISSUE 1867-1878, at 16 (1970).
188 HISTORY OF COINAGE AND CURRENCY, supra note 186, at 286-317.
18 5. REP. No. 88-1095, 88th Cong., 2d Sess. 6 (1964) approved of the funding for

the manufacture of 45 million silver dollars. Special Hearing on Silver Dollars: Hearings
Before a Subcomm. of the House Comm. on Appropriations, 89th Cong., 1st Sess. 34
(1965) indicated that none had yet been produced, though in fact they had been made
as trial strikes. See Ganz, 1964 Silver Dollar Mystery Plot Thickens, Numismatic News
Weekly, Mar. 22, 1975, at 18; Ganz, 1964 Silver Dollar Mystery Finds Friends in High
Places, Numismatic News Weekly, Mar. 29, 1975, at 28; Ganz, If Resolved, Legalities of
'64 Peace Dollar Possession Will Have Great Hobby Impact, Numismatic News Weekly,
Apr. 5, 1975, at 24. The coin bore a 1964 date rather than 1965, the actual date of
coinage, because of the effect of the Act of Sept. 3, 1964, Pub. L. No. 88-580, 78 Stat.
908 (repealed by Act of July 23, 1965, Pub. L. No. 89-81, tit. II, § 204(b), 79 Stat. 256),
which directed continued use of the 1964 date until it was determined that an adequate
supply of coin existed in the nation.

190 Act of July 23, 1965, Pub. L. No. 89-81, § 101(c), 79 Stat. 255 (current version at
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1969 meeting, and legislation to effect this goal was introduced a short
time afterward191 What ultimately happened to the dollar coin was
that silver interests once again interceded and forced a compromise,
which resulted in the authorization of the striking of up to 150 million
silver-clad dollars to be sold at a premium to collectors. 9 2 This limita-
tion has since been held to apply to the aggregate of silver-clad bi-
centennial coins manufactured. 9 3

Dollar coins do not at present circulate adequately, but the blame for
this apparently lies jointly with the Federal Reserve System, which is
responsible for ordering the coins from the Mint, and with the public at
large who appear to perceive the coins as bulky and unwieldy. The
new bicentennial dollar19 4 might have reached active circulation if minted
in sufficient quantities, but public resistance to the size and weight of the
current dollar coin'9 5 will likely continue to prevent the denomination
from serving its purpose as the legal tender equivalent'-of the one dollar
bill. Among the major recommendations of RTI was a proposal that a
smaller dollar coin be adopted for circulation. 96 The Mint adapta-
tion of the RTI proposal called for an eight-gram coin having a diameter
of 26.5 millimeters and a thickness of 2.03 millimeters, to be produced
from a clad material and having a distinctive "security ridge" on its
inner border. 97

The smaller coin would serve to boost commercial utilization of the
one dollar denomination, which is the chief limitation of the present,
more cumbersome coin.' In a survey of banks and retail firms con-
cerning the continuance or discontinuance of certain denominations, the
dollar was a nearly unanimous choice for elimination. 99 Currently,
fewer than nine percent of the nation's vending machines can accept
dollar coins,2 00 yet there is apparent enthusiasm on the part of auto-
matic merchandisers for a smaller dollar coin which could be utilized
effectively to explore vending possibilities now foreclosed.20 '

There is, additionally, an economic argument favoring introduction
of the smaller dollar coin. The current cost to produce a paper bill of
any denomination is about fifteen dollars per thousand notes, each of
which has an estimated lifetime of fifteen to eighteen months.2 02 By

191 H.R. 13252, 91st Cong., 1st Sess. (1969).
192 31 U.S.C. § 391(d) (1970).
193 31 U.S.C. § 324g (Supp. V 1975).

194 31 U.S.C. §§ 324d-324e (Supp. III 1973 & Supp. V 1975).
195 Current statistics for the dollar show a 1-1/2 inch diameter (38.1 millimeters), and

a weight of 22.68 grams, the equivalent weight of four quarters or ten dimes. See ExEc.
COMMUNICATION No. 355, supra note 2, at 22.

196 2 RTI STUDY, supra note 26, at 8-3 et seq.

197 U.S. DEPT. OF THE TREAsURy, A NEw SMALLER DOLLAR COIN: TECHNICAL CON-

SIDERATIONS 3 (1976) [hereinafter cited as SMALER DOLLAR STUDY].

1'8 2 RTI STUDY, supra note 26, at 1-8 to 1-9, 3-34 para. 3.5.

'9 Id. at 3-20. See commentary, id. at 3-35.
200 Id. at 3-36.
201 Ganz, U.S. coin needs panel topic at NAMA meeting, Coin World, Oct. 20, 1976, at

1,3.

22 Treasury, Postal Service, and General Government Appropriations for Fiscal Year
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comparison, it would cost an estimated 2.5 cents to manufacture a copper-
nickel clad dollar of 26.5 millimeters in diameter with an anticipated life
expectancy in circulation of fifteen years. 2

03 Mere economic effi-
ciency should not serve as the sole basis for such a decision, however,
for absent consumer use, the smaller dollar coins could result in no
actual saving. For this reason, optimal efficiency would be achieved
through the use of the smaller dollar coin in conjunction with dollar
bills. While the dollar coin does have vending machine uses that escape
those now open to the paper substitute, each type of currency has a
convenience of its own, and beneficial properties best suited to simul-
taneous use. The rationale of RTI was essentially adopted January 5,
1977 when the Department of the Treasury called for a reduction in the
size of the dollar coin.20 4

6. Other Denominations

While the subsidiary and minor coinage denominations minted for
circulation have not been changed in the twentieth century, there have
nonetheless been periodic calls for the introduction, or at least considera-
tion, of alternate denominations. During World War Two, for example,
the War Powers Act of 1942205 authorized the .striking of a three cent
piece to save critical war material. 20 6  Somewhat later, then Under-
secretary of the Treasury for Monetary Affairs Paul A. Volcker proposed
the reissuance of a three cent piece as a minor coin to solve a "chronic
shortage" of cents.20 7  RTI, in examining the national coinage prefer-
ences of the nine largest coin-using countries,208 discovered that only
India utilized a denomination based upon three times a unit of value.209

RTI noted that a two cent coin was an efficient choice utilized in fifty
of the 151 nations surveyed,2 1 0 and that a "3 cent coin would be only slightly
less efficient than a 2 cent coin."2 1' RTI nonetheless concluded that
because "contemporary coinage systems utilizing a three cent coin are
rare (in current use in only two of the 151 countries reviewed), and no
organization surveyed recommended its use . . . the 3 cent coin was
• . .excluded from further consideration."212

A consumer-oriented approach stemming from the desire to minimize

1976: Hearings Before a Subcomm. of the House Comm. on Appropriations, 94th Cong.,
1st Sess. 111 (1975).

203 See SMALLER DOLLAR STUDy, supra note 197, at 23.
204 ExEc. COMMUNICATION No. 355, supra note 2, at 18-22.
205 Act of Dec. 18, 1942, ch. 767, 56 Stat. 1064.
20" Id. § 1. See Ganz, Cents and Nickels Changed for War, 11 COINAGE 32 (Sept.

1975).
207 See Ganz, A Repetition of History, Numismatic News Weekly, March 24, 1970, at

8 (quoting remarks of Max Frankel as reported in the New York Times).
2' These include the United States, Japan, India, West Germany, Canada, United

Kingdom, Mexico, Brazil, and Taiwan. 2 RTI STUy, supra note 26, at 3-2 para. 1.2.
209 Id. at 3-3.
210 Id. at 3-2.
211 Id. at 3-5.
212 Id.
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the effect of inflationary price increases resulted in a 1972 proposal by
Director of the Mint Mary Brooks to revive the half cent. Price increases
in vending machines could then be made in two and one-half unit
increments, instead of the full nickel, leaving the consumer with a net
savings of as much as one hundred dollars a year.213 No implementing
action was taken on either the Brooks or Volcker proposal, however.

Of more significant interest was the proposed reissuance of the
two cent piece, which was struck originally from 1864 until elimination
by the Coinage Act of 1873.214 The use of this denomination has re-
ceived renewed consideration by the Bureau of the Mint since inflation
in the world price of copper first presented difficulties with the cent.
Following inaction on the aluminum cent proposal,215 Mint officials
recommended that the two cent coin be adopted if an additional denomi-
niation. was introduced.2 1 6 The .reasons supporting such a denomination
were multifold. A major factor was that both cent production and the
use of copper would be eased; a nearly proportional reduction in the
number of one cent coins struck for each two cent piece produced could
result. 21 7  A secondary consideration was the consumer benefit factor,
in that a coin between the one and five cent denominations could absorb
vending machine price increases 218 not unlike the proposed half cent.219

One bill designed to implement the two cent piece has been intro-
duced, using as a major attraction the bicentennial design theme.220

Interestingly, the 1974 joint study by the Federal Reserve and Treasury
Departments suggested that "[i]ntroduction of a 2 cent piece with a
bicentennial theme . ..might be a way of generating acceptance and
desire for the coin." 221  Representative Richard Schulze of Pennsylva-
nia, then ranking minority member of the Subcommittee on Historic
Preservation and Coinage of the House Committee on Banking, Cur-
rency, and Housing, pushed for adoption of the two cent piece during
the Ninety-fourth Congress. At hearings held in September, 1975,222
he coupled his initial proposal with that of a commentator 223 to propose
the commemoration of American colonial women as a bicentennial

213 Interview with Hon. Mary Brooks, Director of the Mint, quoted in Ganz, Revival of
U.S. Half Cent Seen As Consumer Boon, Numismatic News Weekly, June 13, 1972, at 8.

214 The legislation omitted the denomination, thereby ending its production.
215 H.R. 11841, 93d Cong., 1st Sess. (1973); 1974 Aluminum Cent Hearings, supra

note 19.
216 ONE CENT COINAGE, supra note 25, at 26.
217 See 121 CONG. REc. E3425-26 (daily ed., June 23, 1975) (remarks of David Ganz

on reduced cent production through use of a two cent piece). See also Treasury, Postal
Service, and General Government Appropriations For Fiscal Year 1976: Hearings Before
a Subcomm. of the House Comm. on Appropriations, 94th Cong., 1st Sess. 70 (1975)
(remarks of Secretary Simon) [hearings hereinafter cited as 1976 Appropriation Hearings].

21' 1976 Appropriation Hearings, supra note 217, at 240.
219 See note 213 supra and accompanying text.

20 H.R. 8155, 94th Cong., 1st Sess. (1975).

221 ONE CENT COINAGE, supra note 25, at 27.
m 1975 Coins and Medals Hearings, supra note 21.
20 See 1975 Coins and Medals Hearings, supra note 21, at 75-76 (report of B.

Bondanza).

(Vol. 26:175

26https://engagedscholarship.csuohio.edu/clevstlrev/vol26/iss2/2



MODEL COINAGE ACT

tribute. On the other side of Capitol Hill, Senator Charles McC. Mathias,
Jr. of Maryland utilized the same article2 4 to advance the cause of a
gold commemorative coin with an American revolutionary woman theme.

No action was taken on the two cent coin issue during the Ninety-
fourth Congress because Mint officials made it clear that they were
awaiting the completion of the Research Triangle Institute study on criti-
cal choices for American coinage before making any recommenda-
tions.2 2 5  RTI did examine the two cent question extensively, fre-
quently in the context of replacing the one cent coin or as a denomination
designed to co-exist with the smaller unit of account. Upon examination
of the widespread use of the two cent piece in roughly a third of the
world's nations and four of the nine largest coini-using countries,2 26

RTI concluded that "the use of a two cent coin substantially reduces the
total number of coins required by reducing cent requirements."2 2 7

RTI found that "the use of a two cent coin results in an implied increase
in the commercial efficiency of the coinage system,"'2 2 8 despite the fact
that in practice the one and two cent coins will not serve as perfect sub-
stitutes.2 2 9 The study projected that between fifty and seventy-five
percent of the theoretical increase would be realized if a two cent coin
were introduced into circulation. 23 0

It was apparent that a majority of the nation's businessmen do not
currently favor introduction of the tuppence, State revenue officials ex-
cepted.231 RTI statistical data indicated that seventy percent of retail
businesses, commercial banks, and automatic merchandising service
firms surveyed opposed introduction of this denomination. 23 2  De-
spite this, RTI recommended introduction of a two cent piece to co-exist
with the cent until the lower denomination could be phased out,2 33

noting that this "alternative is premised upon a forced substitution
through restricted production of one cent coin" 34 as a means of assur-
ing circulation. RTI considered four distinct options in making this
determination.235 The first was retention of the cent without a two cent
coin. The second was a two cent coin of a size and thickness identical
to the present cent,2 36 which would necessitate that the material or

224 See 121 CONe. REC. S16740-741 (daily ed. Sept. 25, 1975) (remarks of Sen.

Mathias).
225 1975 Coins and Medals Hearings, supra note 21, at 48 (remarks of Director Brooks).

Formal action was recommended by ExEc. COMMUNICArIO, No. 355, supra note 2, just
one day after the first session of Ninety-fifth Congress convened.

226 2 RTI SToY, supra note 26, at 3-2.
227 Id. at 3-5, 3-6 tab. 3-2.
228 Id. at 3-13.
229 Id.
230 Id.
231 Id. at 3-30.
232 Id. at 3-38.
233 Id. at 8-2.
234 Id. at 7-14.

235 Id. at 5-3.
236 Id. at 5-4 tab. 5-2.
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configurational characteristics of the two denominations be distinct.23 7

The advantage of this approach, RTI claimed, was that in time the one
cent coin could be legislatively valued at two cents. This was apparently
rejected because of potential difficulties with manual processing opera-
tions, which affect eight out of ten American coins.2 3 Option three
would maintain the present cent and introduce a two cent coin of 20.13
millimeters diameter, half way between the cent and nickel, of a thickness
identical to the present cent. The fourth option differed from the third
only in that the thickness of the two cent coin would be 1.77'millimeters,
as contrasted with 1.57 millimeters in the present cent.239 The RTI
study ultimately recommended that the fourth option be employed if the
two cent coin were to be introduced. 240

B. Denominations and Metallic Composition in a
Proposed Revision of Coinage Laws

A great deal of time and effort has gone into past changes or at-
tempted changes of metallic composition. Delay or inaction can be a
critical factor with substantive effect on the overall production of the
Mint and ultimately upon the coin-consuming functions of the economy.
Similarly, lack of flexibility in the introduction of alternate denomina-
tions may plausibly be viewed as a handicap to an efficient system of
coinage production. In terms of specifications of size, weight, and com-
position, it is clear that the ramifications of any changes affecting coin-
operated vending devices would have to be carefully evaluated. It is
equally apparent, however, that rigidity in size, at least in the case of the
dollar, is a current handicap. The procedures for additions and changes
in coinage should not be so inflexible as to prevent cooperation between
the vending machine industry and the Treasury Department in deter-
mining the most practical requirements.

Authorization for the standard circulating coins with the exception of
the half dollar, as well as the two cent piece, are found in section 301
of the Model Act appended. In addition, the Secretary of the Treasury
would be permitted to authorize issuance of any deriomination previously
issued2 41 blit no longer coined, provided that certain steps are taken.
This approach would retain the option of using a half cent or three cent
piece when necessary, and would allow for certain higher denomination
coins if deemed desirable. Leaving the size of the dollar open would
permit reduction to the desired size following comprehensive testing by
the Technology Division of the Bureau of the Mint. 252 As noted in

231 Id. at 5-3.
238 Id.
239 Id. at 5-3, 5-4 tab. 5-2.
240 Id. at 5-7.
241 See appended Model Act at section 301 and commentary accompanying section

301(g).
242 Despite the recommendation of the Treasury that a particular specification of the

dollar be utilized, SMALLER DouAB STUDY, supra note 197, it is wiser to permit further
study rather than to legislate the appropriate dimensions and specifications at this time.
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the comments to the Model Act, the intent is to define coinage require-
ments broadly to permit change when deemed necessary by the Secretary
of the Treasury. In the event that a denomination manufactured by the
Mint became superfluous for economic or other reasons, the Secretary of
the Treasury would have authority under section 307 of the Model Act,
or under the general powers provision of section 207(j), to eliminate the
denomination from the production schedule. A more specific explana-
tion of the workings of these provisions may be found in the commentary
accompanying the Model Act.

The reasons supporting the decision to eliminate the half dollar as
circulating legal tender are obvious. More problematical is whether the
one cent piece is a useful denomination in modem coinage. The cent is
unquestionably the most heavily manufactured coin in American history.
In the Lincoln Memorial reverse series alone, the Bureau of the Mint has
produced more than ninety-six billion coins since 1959. Annual pro-
duction continues to climb, and yet as the One Cent Coinage study
accurately noted the ineffective circulation of this denomination is ap-
parent. While statistics are not available to support the conclusion, it
is equally apparent that one cent coins are utilized by consumers for
small-change transactions, particularly those involving sales or use
taxes, and are shortly thereafter retired from circulation. As consumer
purchases continue to increase, and as the rates of sales taxes rise, the
demand for one cent coins will continue to drain the facilities of the Mint.
This demand is so vast that by 1980, according to one estimate, the
Mint will not be able to keep up with consumer demand unless additional
facilities for production are authorized.243

Some of the demand for one-cent coins could be dispelled through
implementation of a value-added taxing system with numerics rounded
to the nearest five, and the introduction of a two cent piece would serve
to lighten the production load substantially. The ultimate decision,
however, will require a delicate balance between political pragmatism
and the economic necessities of the nation. Perhaps the elimination of
the cent on a fade-out basis of ten years should be considered, coupled
with the introduction and retention of a two cent piece. Alternatively,
both denominations might enjoy permanent, concurrent use.

Section 301 of the appended Model Act would allow for any of these
alternatives, authorizing the cent as a denomination, and setting out the
general specifications for coinage. Nonetheless, section 307 -would
permit the Secretary of the Treasury to discontinue production of any
denomination when in his judgment it no longer effectively serves the
national economic interest. In the event of such discontinuance, the de-
nomination could be reinstated under section 301(1)(g) provided certain

2143 See Proposal Relating to Construction of Additional Mint Buildings: Hearings on

S. 1339 and H.R. 6620 Before the Senate Comm. on Banking, Housing and Urban Affairs,
94th Cong., 2d Sess. 51-58 (1976) (hearings on additional Mint facilities at Denver).
RTI's examination concluded that cents will account for 85 percent of all coinage needs
by 1985. 1 RTI STUDY, supra note 26, at 3-19. Further, RTI noted that a "penny
mint" will be required to prevent massive shortage in selected areas of the nation because
of the excessive demand, which should reach 37 billion by 1990 if unchecked. 1 RTI
STUDY, supra note 26, at 3-16 to 3-12 (maps 3-17, 3-18).

19771

29Published by EngagedScholarship@CSU, 1977



CLEVELAND STATE LAW REVIEW

prerequisites are met. The- basic point, however, is that decisions re-
garding coinage denominations would rest in the discretion of the Secre-
tary of the Treasury. The Model Act would remove from direct congres-
sional concern the politically sensitive issue of ending the use of a
denomination, and would institute efficient check and balance proce-
dures to govern the participation of Congress and the Treasury Depart-
ment in such decisions.

C. Design Requirements and Design Changes

Composition of coinage design, ranging from portraiture, symbols,
and devices to emblems of the United States, was debated by Congress
even as final preparations had yet to be made for the establishment of
the Mint. In March, 1792, for example, debate in the House of Repre-
sentatives centered around section 10 of the proposed Mint Act, which
provided in part that:

Upon one side of each of the said coins there shall be an impres-
sion or representation of the head of the President of the United
States for the time being, with an inscription which shall express
the initial or first letter of his Christian or first name, and his
surname at length, and the year of the coinage; and upon the
reverse . . . the figure or representation of an eagle with this
inscription - "United States of America .. 244

The language ultimately adopted as section 10 of the original Mint Act
was an "impression emblematic of liberty with an inscription of the word
Liberty and the year of the coinage." The reverse of the precious metal
coinage was required to bear the figure of an eagle, in addition to a
statement of national origin. Section 18 of the Coinage Act of 1873
modified the initial specifications in requiring the Latin motto "E
Pluribus Unum" to be inscribed, and permitting "In God we Trust" to
be placed on coinage by the Director of the Mint acting with the ap-
proval of the Secretary of the Treasury. Still further amendment was
added245 by the Act of September 26, 1890246 to prohibit change in
the coinage design of any denomination more often than once in twenty-
five years.

The quarter century provision notwithstanding, there is strong evi-
dence of stability in American coinage designs at least insofar as the
leaders commemorated on the obverse of the most heavily used coins:
the cent, nickel, dime, and quarter. Lincoln's portrait has been on the
cent since 1909, Jefferson's on the nickel since 1938, Roosevelt's on
the dime since 1946, and the Washington quarter, originally intended
as a commemorative of the bicentennial of his birth, has been issued
regularly since 1932.

More problematical are the designs on the fifty cent piece and dollar

244 See 3 ANNALS OF CONGRESS 71, 484 (1792).

245 D. TAXAY, TtE U.S. MmrN AND COINAGE 286 (1966).

245 Act of Sept. 26, 1890, ch. 944, 26 Stat. 484 (current version at 31 U.S.C. § 276
(1970)).
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- busts of John F. Kennedy and Dwight D. Eisenhower, two popular
Presidents of different political persuasions. It has been charged, and
can probably be neither proved nor refuted, that the Eisenhower dollar
was an "equal time" provision in response to the Kennedy half dollar.
With the proposed addition of the smaller-sized dollar, and the projected
elimination of the fifty cent piece, both Eisenhower and Kennedy would
disappear from the coinage scene. 247

Since the 1890 minting law amendments, a number of private sculp-
tors have participated in coinage design. St. Gaudens became involved
in the double eagle, and Pratt in the Indian-head gold pieces. Fraser
created the Indian head or buffalo nickel, and Brenner the Lincoln cent.
Weinman, MacNeil, and DeFrancisci also created new coinage in the
pre- and post-World War One period, and in 1938 a national competi-
tion selected Felix Schlag to design the new Jefferson nickel. The works
of these men have become recognizable standards in coinage design.

America's bicentennial coinage, bearing reverse designs emblematic
of the Revolutionary era, added a new wrinkle to the law.24

8 The
reverse designs by Jack L. Ahr, Seth Huntington, and Dennis R. Williams
on the quarter, half dollar, and dollar, respectively, could be retained
for as long or short a period as the Secretary of the Treasury pre-
scribed. 249 The twenty-five year limitation was therefore inapplicable,
but it was initially unclear whether reversion to previous designs would
take place upon discontinuance of the bicentennial pieces. This issue
was of little practical import for the half dollar, which was on the verge
of elimination, but the dollar coin tentatively scheduled to have new
obverse and reverse designs could have been affected had Treasury Secre-
tary Simon not mandated that the 1974 designs be returned in 1977.250
A further wrinkle, now largely historical, was the proviso in the One
Bank Holding Company Act of 1970 which created the Eisenhower
Dollar. 251 This provision not only specified an obverse design, but
mandated that the reverse design depict the Apollo lunar landing. Had
a different design been chosen for 1977, a real issue would have arisen
whether an act of Congress would be required to return to other than
the specifically-authorized design. This problem would be eliminated
under the Model Act which, while retaining the overall twenty-five year
limitation, would permit the Secretary of the Treasury certain options
in making design changes.

In order to encourage the continued involvement of outside artists in
coinage design, provision has also been made in the Model Act to permit
their employment on a free-lance or other basis. It is preferable that

2147 Ganz, Our new small-size dollar coin, 12 COINAGE 54 (Oct. 1976).
2 See generally D. GANZ, AMEaucA's BICENTENNIAL COINAGE, supra note 20.
249 31 U.S.C. § 324d (Supp. V 1975).
250 See Simon orders return to eagle reverses for dollar, half, quarter, Coin World,

Sept. 22, 1976, at 1, 3. But see H.R. REP. No. 93-391, 93d Cong., 1st Sess. (1973), wherein
the Mint suggested that commemorative coinage of limited duration attracts coin collectors
and defeats circulation attempts. See also Ganz, House panel questions dropping of '76
designs, Coin World, Feb. 2, 1977, at 1.

251 See 31 U.S.C. § 324b (1970).
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this be done within the strictures of a national design contest such as
that employed for the bicentennial coinage,252 which utilized an inde-
pendent judging panel, the recommendations of the Fine Arts Commis-
sion, and ultimate congressional approval. As to the design require-
ments of the coinage law itself, the provisions of the Model Act represent
basically the law as it is today. The Model Act would require the use
of mottoes, emblems, and the like generally, but would grant the Trea-
sury Secretary broader discretion in fashioning design requirements for
specific coins.25

3

D. Mint Marks and Dating of Coinage

The dating of United States coinage with the year of manufacture
and the placing of mint marks as distinguishing hallmarks are practices
based upon common objectives. Both are designed, in principal, to as-
sure the integrity of coinage struck at each minting facility and to
assist in the maintenance of quality coritrol over production.

The origins of the dating requirement are found in section 10 of the
first Mint Act passed by Congress,2 54 which specifically stated that each
piece shall bear the date of its coinage. Despite this exacting require-
ment, it is clear that there were numerous times, at least during the early
years of Mint operations, in which all usable production dies were
employed regardless of the year of manufacture.255 Except for certain
pattern and experimental pieces, proper dating was employed throughout
the latter part of the nineteenth century, and through the first sixty-four
years of the twentieth century.

The use of mint marks has not been utilized as long as dating in this
country, though the marks do have an ancient heritage.25 The first
branch mint designed to supplement the operations of the parent Phila-
delphia facility was not authorized until 1835.257 While no specific act
prior to 1965 can be found mentioning mint marks by name,2

58 it is
clear from the interpretation given to section 4 of the Act of March 3,
1835, authorizing the creation of branch mints, that the use of mint marks
was appropriate to insure uniformity of production and the ability to
distinguish between products of the various minting facilities.

In the early 1960's the nation slipped into a coin shortage of massive

252 D. GANZ, AMERICA'S BICENTENNIAL COINAGE, supra note 20, at 56-58 nn. 482-502.
253 Id. at 56 n. 487. The rules of the competition did require the statutory lettering.

See Ganz, Bicentennial Coin Contest Meant a Legal Circumvention, Numismatic News
Weekly, May 7, 1974, at 26.

254 Act of April 2, 1792, ch. 16, § 10, 1 Stat. 246.
255 Breen, Silver Coinage of the Philadelphia Mint 1794-1916, 159 CoIN COLLECTOR'S J.

7 (1958).
256 See 1967 Mint Mark Hearings, supra note 70, at 19-22.
257 Act of Mar. 3, 1835, ch. 39, 4 Stat. 774.
258 See H. R. EXEC. Doc. No. 307, 41st Cong., 2d Sess. 37 para. 4 (1870), wherein

former Mint Director James Ross Snowden recommended that the departmental practice
of using mint marks be required by law. See also 1967 Mint Mark Hearings, supra note 70,
at 26.
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proportions,2 5 9 and a search for dramatic solutions was begun by Con-
gress, the Department of the Treasury, the Bureau of the Mint, the
Federal Reserve, and representatives of commerce, industry, and bank-
ing. One of the solutions initially proposed was the retention of the
coinage date beyond the calendar year, 2

1
° which represented in effect a

return to earlier practices of the Mint. 26' The aim of the legislation was
obvious from both the hearings26 2 and contemporaneous comments:
to put speculators in coinage of current vintage out of business,2 1

and thereby alleviate the coin shortage. When this legislation2 6 4 failed
to bring the shortage under control, a new solution was suggested as part
of the Coinage Act of 1965:265 "In order to prevent the withdrawal of
the new coins from circulation on a large scale for collecting purposes,
the . . . legislation eliminates the mint mark from the new coins and
also provides for dating the coins in such manner that collector require-
ments will be held to a minimum. '" 266 Despite the suggestion of the
1965 Act, coin collectors were not the cause of the great coin shortage of
the early 1960's, and to judge from the subsequent testimony of Mint
officials they may not even have been a significant factor. 2

6
7  The elimi-

nation of mint marks provided for in the Coinage Act of 1965 26 proved
no cure-all, and in mid-1967 the Treasury went back to Congress to re-
quest the return of its discretionary authority to employ the marks.

The alternative use of date-freezing techniques to control supply
shortages has also been the subject of recent discussion. 26 9  Authority
for continuance of the 1964 date2'0 was repealed by the Coinage Act of
1965, which considerably broadened the scope of the date-freeze
procedure by permitting the Secretary of the Treasury to employ the
technique at any time in order to prevent a coin shortage.2 7I Nearly a

25 See H.R. REP. No. 194, 89th Cong., 1st Sess. (1965) (preceding Treasury pro-

gram); H.R. REP. No. 195, 89th Cong., 1st Sess. (1965) (Treasury crash program); H.R.
REP. No. 1468, 89th Cong., 2d Sess. (1966) ("The Coin Situation").

260 H.R. 11893, 88th Cong., 2d Sess. (1964); S. 2950, 88th Cong., 2d Sess. (1964).
261 See note 255 supra and accompanying text.
262 Retention of "1964" on all Coins: Hearings on S. 2950 Before the Senate Comm.

on Banking and Currency, 88th Cong., 2d Sess. (1964); Coin Shortage: Hearings on H.R.
11893 Before a Subcomm. of the House Comm. on Government Operations, 88th Cong.,
2d Sess. (1964).

I'l See note 262 supra.
264 Act of Sept. 3, 1964, Pub. L. No. 88-580, 78 Stat. 908 (originally codified at 31

U.S.C. § 324 (1964)).
26 Act of July 23, 1965, Pub. L. No. 89-81, 79 Stat. 254 (codified in scattered sec-

tions of 31 U.S.C.).
260 H.R. REP. No. 509, 89th Cong., 1st Sess. 10 (1965).
2r 1967 Mint Mark Hearings, supra note 70, at 9.
26 Act of July 23, 1965, Pub. L. No. 89-81, tit. II, § 2 04(a), 79 Stat. 254, (repealed

by Act of June 24, 1967, Pub. L. No. 90-29, § 5, 81 Stat. 77 (codified at 31 U.S.C. § 324
(1970))).

269 1967 Mint Mark Hearings, supra note 70, at 9 (statement of mint director).

2-o Act of Sept. 3, 1964, Pub. L. No. 88-580, 78 Stat. 908 (repealed by Act of July 23,
1965, Pub. L. No. 89-91, 79 Stat. 254).

27 Act of July 23, 1965, Pub. L. No. 89-81, tit. II, § 204(a), 79 Stat. 254 (amending
REV. STAT. § 3517 (1875)).
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decade later, a similarly worded section was required to be enacted to
permit the concurrent manufacture of bicentennial coinage and coins
with the previously-used design. This legislation 272 was enacted in
direct response to criticism 2 73 of the dual-striking proposal on the
ground that it violated a congressional directive to manufacture
specifically-dated coinage.27 4

Recognizing the problems that have become apparent through past
experience, section 302 of the Model Act would grant specific discre-
tionary authority to the Secretary of the Treasury to use mint marks or
to decline to use them. The Model Act would continue the present
authority for the utilization of date-freeze procedures when necessary,
provided notice is given in the Federal Register. A forty-five day exemp-
tion period would also be allowed at the close of each calendar year to
permit the continuance of proof and uncirculated coin production with
the previous year's dies.

E. National Medals, and Commemorative and Pattern Coinages

The products of the United States Mints intended for sale to collec-
tors or for public distribution other than as legal tender are varied,
but national mint medals, commemorative coinage, and pattern pieces or
experimental and trial strikes have common characteristics in terms of
functional purpose, past history, artistic creativity, and monetary re-
imbursement to the government. These items are discussed below, with
focus on past and present history and proposals to standardize future
roles.

1. National Medals

The origins of national mint medals can be traced to section 52 of
the Coinage Act of 1873.275 Prior to passage of this Act, national
medals had been struck by the United States Mint at Philadelphia "under
departmental authority only." 276  It is of some historical and con-
temporary interest to note the circumstances under which the codifica-
tion and revision of coinage laws of a century ago dealt with national
medals, particularly since the problems of that era have become mag-
nified in the passing century.

Draft legislation for the Coinage Act of 1873, prepared by John Jay
Knox, Deputy Comptroller of the Currency, provided that "national ind
other medals may be prepared at the Mint, under such regulations aF
the Superintendent, with the approval of the Director, may prescribe:

272 Act of Dec. 26, 1974, Pub. L. No. 93-541, § 4, 88 Stat. 1739 (codified at 31 U.S.C.

§ 324i (Supp. V 1975)).
273 The issue was first raised in Ganz, Bicentennial Ambiguities, Numismatic News

Weekly, Nov. 6, 1973, at 3. See also D. GANZ, AMERICA'S BICENTENNIAL COINAGE, supra
note 20, at 55 n. 480.

274 31 U.S.C. § 324e (Supp. V 1975).

2-s Act of Feb. 12, 1873, ch. 131, § 52, 17 Stat. 432.
276 H.R. EXEC. Doc. No. 2, 43d Cong., 1st Sess. 471 (1873). For a history and cata-

logue, see R. W. JULIAN, MEDALS OF THE UNITED STATES MINT: THE FIRST CENTURY
(1977).
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Provided, That such work does- not interfere with the regular coinage
operations of said Mint."2 77 The draft was then circulated by Knox for
comments; those comments pertaining to national and other medals prove
an interesting analysis of the problems of the day. The highly respected
Robert Patterson of Philadelphia, after extensive analysis of all facets of
the bill, noted in pertinent part that "[i]t is alleged by outside parties,
perhaps with injustice, that the superior facilities of the Mint in striking
medals . . . are used so as to break up all private business and compe-
tition."2 78  This criticism notwithstanding, section 53 of the revised
draft 279 utilized language identical to that in the original. This was not
the version which ultimately became law as part of the Coinage Act of
1873, however. Section 51 of the final version stated that "dies of a
national character may be executed . . . and national and other medals
struck . . . [and] no private medal dies shall be prepared at said mint,"
all of which points to congressional intent "not to interfere with the
legitimate business of private artists. '" 280

The present requirements for national medal status are multifold: the
dies for the medals must be of a national character, which term is not
further defined; they must be produced at the Philadelphia Mint; and
they may be executed by the chief engraver provided that the work does
not interfere with regular coinage operations. Finally, no private medal
dies may be prepared at the Mint, or any machinery used for that purpose.

Despite these seemingly stringent requirements, a number of laws
recently passed by Congress have stretched the national medal legisla-
tion to its outer limits. In 1973 the San Francisco Assay Office was
given permission to strike a national mint medal commemorating the
centennial of the cable car containing the label "Struck at the San Fran-
cisco Mint," notwithstanding the opposition of the Treasury Depart-
ment2 8 1 based upon the apparent failure of the design to represent a
national character sufficient to merit official medallic commemoration.
To commemorate the centennial of Colorado statehood, additional legis-
lation was enacted to permit the striking of national medals at the Denver
Mint.2 2  While the subject of this commemoration was deemed of
sufficient national character, the striking should have been conducted in
Philadelphia as required by present law.

Further abrogation of the principles set forth in the national medal
statute was evidenced in 1973 when clauses were inserted into the
national medal legislation authorizing the production of the Jim Thorpe
medal and a medal commemorating the International Environmental

277 [1896] DIR. OF THE MINT ANN. REP. 461, 473.
271 Id. at 506; H.R. EXEC. Doc. No. 307, 41st Cong., 2d Sess. 20 para. P (1870).
279 Id. at 483.
210 CONG. GLOBE, 42d Cong., 2d Sess. 2307 col. 2 (1872).
281 Act of Oct. 1, 1973, Pub. L. No. 93-114, 87 Stat. 417. This Act was passed despite

opposition from the Treasury. See 1973 House Bicentennial Hearinlgs, supra note 10, at
109.

282 Act of Dec. 29, 1973, Pub. L. No. 93-228, 87 Stat. 944. See commentary on this
Act in 1973 House Bicentennial Hearings, supra note 10, at 95, 152.
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Exposition at Spokane,283 to be manufactured by private industry from
dies approved by the Secretary of the Treasury. This was an effort
by Congress to permit private medallic manufacturers to compete ef-
fectively with the Bureau of the Mint for the production of an ever-
growing number of national mint medals - a return to the original
intent of 'the legislation based in large part on the testimony of the
President of Medallic Art Company before the Subcommittee on Con-
sumer Affairs of the House Banking and Currency Committee in 1973
hearings.2 84  Despite this preliminary effort, it is clear from the subse-
quent reaction of the Mint that legislation authorizing outside con-
tro1285 over either design or production is not popular within the
Treasury Department.

It seems likely that private industry can compete successfully in the
production of national mint medals, using hubs and dies created within
certain statutory constraints, and competitive bidding appears a more
than plausible means of awarding such contracts to private mints.286

Control over the dies would remain in government hands, but the actual
manufacturing process representing the greatest profit-making operation
would be controlled by private firms. As a further means of encourag-
ing private industry to manufacture the medals, new statutory changes
could be employed to require the Bureau of the Mint to surcharge the
cost of its operations to more accurately reflect overhead and related
intangibles, and to realize a profit on certain items produced. Such a
proposal has already been made by at least one member of Congress,2 7

though opposition is still apparent.
The subject matter of national mint medals has also generated con-

siderable controversy. 288  An attempt was made in 1969 to set up in-
formally the standards defining events deemed of sufficient national

213 Act of Oct. 19, 1973, Pub. L. No. 93-132, §§ 5-6, 87 Stat. 461 (Jim Thorpe); Act

of Dec. 29, 1973, Pub. L. No. 93-221, §§ 4-5, 87 Stat. 913 (Spokane Exposition).
214 1973 House Bicentennial Hearings, supra note 10, at 144, 153-156.
285 See, e.g., H.R. 7667, 94th Cong., 1st Sess. (1975), commented on by the Director

of the Mint in 1975 Coins and Medals Hearings, supra note 21, at 46-48.
288 1973 House Bicentennial Hearings, supra note 10, at 153-55.

287 See Ganz, Effort to add minting surcharge threatens bill for ethnic medals, Coin

World, June 2, 1976, at 40. See also S. 425, 95th Cong., 1st Sess. (1977) (surcharge of
25 percent of the cost of manufacture added to proposed national medal). This is not
without disagreement, however. Andrew Wahlquist, President of Commemorative Market-
ing and Communications Consultants, Washington, D.C., made contrary arguments
against such a surcharge in a letter to Walter E. Fauntroy in his capacity as Chairman of
the Subcommittee on Historic Preservation and Coinage of the House Committee on
Banking, Finance, and Urban Affairs. Letter of May 3, 1977 (may be found in files of
subcommittee). Wahlquist's firm is scheduled tentatively to market the U.S. Capitol His-
torical Society's medallic series, proposed in H.R.J. Res. 386, 95th Cong., 1st Sess.
(1977). See 1977 Senate Medal Hearings, supra note 21, and the Senate Banking Com-
mittee amendment of H.R.J. Res. 386 adding a 25 percent surcharge. See also Ganz,
Capital Medal Bill Receives Panel's Okay, Coin World, Nov. 9, 1977, at 1.

28s See, e.g., 1977 Oversight Hearings on National Medals, supra note 21, at 17-18.

See also AMERICAN REVOLUTION BICENTENNIAL COMMITrEE, ADVISORY PANEL ON COINS

AND MEDALS, TRANSCRIPT OF PROCEEDINGS, PLENARY SESSION 21-31 (1970) [hereinafter
cited as ARBC PROCEEDINGS]. See generally notes 281-83 supra & 292-94 infra and ac-
companying text.
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character to be commemorated by United States Mint medals.28 9 The
Bureau of the Mint agreed at that time that "a broad yardstick might be
considered and serious judgment made as to whether the individual or
event influenced or is likely to influence the broad mainsteam of Ameri-
can history and has enriched the lives of the Nation as a whole."290

The succeeding director of the Mint amplified this thought in a Septem-
ber 16, 1970 letter to the chairman of the pertinent subcommittee of
the House Banking and Currency Committee, which handled coinage
legislation and the subsidiary medal issue:

[T]he Mint takes the position that a national medal should have sig-
nificance for all the people. It should honor only those events
that have contributed to or advanced the history of the country,
or those persons whose superior deeds or achievements have
embellished our history or who are representative of the finest
accomplishment in service to the nation. 291

Mint and Treasury Department officials, as well as members of Congress,
appear not to have placed much stock in these guidelines. National
medal commemoration of the International Environmental Exposition at
Spokane was held by the Treasury's General Counsel "not [to] meet the
guidelines for a 'national medal' agreed upon by the Subcommittee
... and the Bureau of the Mint."292  Medallic commemoration of
Jim Thorpe was similarly questioned in committee, 293 though not by
the General Counsel, 294 and a similar problem resulted during con-
sideration of the San Francisco cable car centennial medal.295

Added problems in the production of national medals have concerned
coinage design and the ability of the Bureau of the Mint to produce
restrikes of original designs previously manufactured. Under the
regulations promulgated in the Hobby Protection Act,2 96 restrikes or
reissued medals need not bear the word "Copy" when the issuing
authority is the United States or any foreign government. The effects
of this provision are problematical because unwary or inexperienced
collectors or purchasers could easily be deceived as to the true origins
of a medallic creation. The exception for government-manufactured

299 Exec. Sess. of the Subcomm. on Consumer Affairs of the House Comm. oil Bank-

ing and Currency, 91st Cong., 1st Sess. (Apr. 25, 1969), extracted in 1971 House Bicen-
tennial Medal Hearings, supra note 21, at 21-24, and 1973 House Bicentennial Hearings,
supra note 10, at 15-17.

290 See note 289 supra.
291 Letter from Hon. Mary Brooks, Director of the Mint, to Representative Leonor K.

Sullivan, Chairman of the Subcomm. on Consumer Affairs of the House Committee on
Coinage and Currency, reprinted in 1971 House Bicentennial Medal Hearings, supra note
21, at 24, and 1973 House Bicentennial Hearings, supra note 10, at 17-18.

292 1973 House Bicentennial Hearings, supra note 10, 139.
293 1973 House Bicentennial Hearings, supra note 10, at 120-132.
294 Id. at 115-16.
295 Id. at 96-114; Act of Oct. 1, 1973, Pub. L. No. 93-114, 87 Stat. 417.
296 Act of Nov. 29, 1973, Pub. L. No. 93-167, 87 Stat. 686 (codified at 15 U.S.C.

§§ 2101-2106 (Supp. V 1975)).

1977]

37Published by EngagedScholarship@CSU, 1977



CLEVELAND STATE LAW REVIEW

restrikes was added at the request of the Treasury Department 297 to
accomodate the re-issuance of a series of medals commemorating the
Revolutionary War era, but the exception applies generally to all mint-
produced medals including an early national medal honoring Charles
Carroll of Carrollton.29 8 Limitation of further use of this loophole is
essential, and the pertinent regulation should be repealed.

2. Commemorative Coins

Commemoration of persons and events on coinage has long been a
distinguished tradition in our culture, dating to ancient Rome 29 9 and,
commencing in 1892,300 in the United States. Dozens of American
institutions and individuals have been honored30' with this distinct form
of commemoration, which requires an act of Congress30 2 for authoriza-
tion because the coin created has a legal tender status, albeit one not
primarily intended for circulation at face value.

Private sponsors of commemorative coin issues were the prime bene-
ficiaries of early issues, and the coins produced by the Mint were in-
evitably turned over to local or state commissions which subsequently
sold the pieces at a profit to souvenir hunters, coin collectors, dealers,
and speculators. The government received its normal seigniorage from
the production of the coin, while the sponsoring agency received the
difference between the face value or base cost and the actual selling
price. The Grant memorial coinage of 1922"3a is illustrative. The
Ulysses S. Grant Centenary Memorial Association was incorporated in
Ohio for the purpose of erecting buildings in honor of the late president.
Funding for the purpose was to come from the sale of commemorative
coins. Congress authorized the striking of 10,000 gold one dollar
commemorative coins and 250,000 silver fifty cent pieces, which the
association was authorized to sell. All of the gold issues were sold, and
of 100,000 half dollars actually produced, 71,600 pieces were consumed
and the balance melted by the Mint.304

Individual proposals for such medals as the Grant commemoratives
were themselves inconsequential and served valid purposes, but as Presi-
dent Hoover pointed out in his veto message of April 21, 1930:

297 See 16 C.F.R. § 301.1(d) (1976). See also Dingfelder, The Hobby Protection Act,
35 FED. BAR. J. 55 (1976).

291 H.R. 3427, 94th Cong., 1st Sess. (1975); Act of April 1, 1976, Pub. L. No. 94-257,

90 Stat. 302.
29' See, e.g., E. SYDENHAM, THE COINAGE OF THE ROMAN REPUBLIC Xxxvii (Durst ed.

1976); P. HILL, THE UNDATED COINS OF ROME 5-6 (1970).
300 Act of Aug. 5, 1892, ch. 381, 27 Stat. 389.

301 For a comprehensive listing, see D. BULLOWA, THE COMMEMORATIVE COINAGE OF

THE UNITED STATES 1892-1938, Numismatic Notes and Monographs No. 83 (1938); A.
SLABAUGH, UNITED STATES COMMEMORATIVE COINAGE (2d ed. 1975).

302 Compiled in D. BULLOWA, supra note 301.
303 Authorized by the Act of Feb. 2, 1922, ch. 45, 42 Stat. 362.
304 Treasury Press Release, Doc. No. BM-7A (June, 1963), reprinted in 1963 House

Comm. Coins and Medals Hearings, supra note 21, at 62-3 [hereinafter cited as 1963
Press Release].
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During the past 10 years, 15 such special coins have been issued,
an average of one each eight months, an aggregate of over
13,000,000 such coins have been authorized. There are now
pending before Congress five other bills for such coinage ...
The monetary system of the country is created and exists for
certain well-defined and essential purposes . . . [which] can
best be served and the integrity of our coins . . . protected
from counterfeiting by limiting the number of designs with which
in the course of time the public can become thoroughly familiar.
. . . The growing practice of issuing commemorative coins,
incidentally to be sold at a profit and provide funds for projects
of celebrations, appears to me to run counter to this principle
and by their multiplicity to have become a misuse of our coin-
age system.

30 5

Proliferation of the issues of commemorative coins increased begin-
ning in 1933, and so did the abuses. In a June 17, 1935 letter30 6 to
the Chairman of the Senate Committee on Banking and Currency,
President Roosevelt complained that since the year of his inauguration
"nine issues of such coins have been authorized, an average of one issue
every three and a fraction months, notwithstanding the fact that in each
case the Treasury Department reported adversely on the bill." Noting
further that medallic commemoration could suitably replace commemora-
tive coins, Roosevelt quoted from section 3510 of the Revised Statutes
to the effect that no change in design should be made more often than
once in twenty-five years. He recommended that draft legislation 307

be adopted to the end of declaring it "the policy of the United States to
authorize the striking of commemorative medals in liew of commemora-
tive coins and to discontinue striking of such coins." 30 8

Curative legislation was not forthcoming from this proposal, for
despite Senate approval on July 30, 1935 the House Committee on
Banking and Currency took no action. President Roosevelt renewed his
request the day following his second-term inauguration.30 Again
citing the pertinent provision of the Revised Statutes and noting the
problems associated with a multiplicity of coin designs, Roosevelt con-
cluded with a strong statement attacking "[t]he alarming increase in
the demand, during the past year, for legislation authorizing the issuance
of special coins to commemorate a wide variety of historical events,

305 See veto of H.R. 2029 in H.R. Doc. No. 354, 71st Cong., 2d Sess. (1930).
306 Letter from F.D. Roosevelt, President of the United States, to Duncan U. Fletcher,

Chairman of the Senate Committee on Banking and Currency (June 17, 1935), reprinted
in 1963 Press Release, supra note 304, at 13, and 1963 House Comm. Coins and Medals
Hearings, supra note 21, at 59-60 [hereinafter cited as Letter to Fletcher].

307 S. 3086, 74th Cong., 1st Sess. (1935).
31' Letter to Fletcher, supra note 306.
309 Letter from F. D. Roosevelt, President of the United States, to the Chairman of the

Senate Committee on Banking and Currency (Jan. 21, 1937), reprinted in 1963 Press Re-
lease, supra note 304, at 12, and 1963 House Comm. Coins and Medals Hearings, supra
note 21, at 58.
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many of which are of no more than local significance."310  Action on
this proposal was nonetheless forestalled.

Roosevelt made yet another move when the Seventy-sixth Congress
convened in 1939. Draft legislation was swiftly introduced, 311 and an
in-depth examination begun. Emerging from this was the definitive
Cochran Report,3 1 2 long-regarded as authoritative on the abuses evi-
denced in existing commemorative coinage issues.3 1 3 With particularity,
the Cochran Report detailed the pertinent section 3510 of the Revised
Statutes, and noted that "[w]ith the flood of commemorative coin
authorizations, this statute, while still on the_ books, has in recent years
been more honored in the breach than in the observance. '"3 1 4 The Re-
port was particularly critical of the practice of permitting the United
States Mint to produce coins previously authorized until the entire
amount permitted under the enabling act had been manufactured.
"Continuing orders are received at the mints for coins authorized as far
back as 10 years ago. . . . [T]he Mint is required to fill orders from the
interested organization or, as a matter of fact, from any coin dealer in
any amount, large or smalt, as they may be called for at any time, until
[the] vast quantity [authorized] is absorbed or until the act is repealed
or suspended. '"3 1 5 The Cochran Report justifiably criticized this situa-
tion as a burden on the operations of the Mint, whose primary function
is to produce coinage for circulation. The report also attacked the
appalling extent to which the coins have been exploited for private
gain, '" 31 6 explaining that "[i]n all cases the coins are delivered by the
mint to the agent named in the act," who thereafter delivered "a large
amount of such coins to dealers for disposal to the public. There is no
control over the charge which dealers may make."317  Cochran con-
cluded that "[n]o country in the world permits such abuse of its coinage
as has been permitted in this country," 318 and urged prompt acceptance
of remedial legislation.

The abuses cited by Chairman Cochran were well-known to the coin
collectors of the day, and contemporary commentary319 indicated gen-
eral approval of his proposal. Yet even as this was debated, action on a
more extensive scale was at work in the Senate. Senator Maloney
introduced a bill3 20 which made an even greater attempt at regulating
the abuses evident in commemorative coin issues. Under its terms, a

310 Id.
311 S. 100, 76th Cong., 1st Sess. (1939); H.R. 2750, 76th Cong., Ist Sess. (1939).
312 H.R. REP. No. 101, 76th Cong., 1st Sess. (1939).

313 See 1963 House Comm. Coins and Medals Hearings, supra note 21, at 40-68,
69-74.

314 H.R. REP. No. 101, 76th Cong., 1st Sess. 1 (1939).
315 Id. at 2.
311 Id. at 3.
317 Id.
318 Id.
311 Taking Abuses Out of Commemoratives, 52 THE NuMISMATIST 637 (1939).
320 S. 100, 76th Cong., 1st Sess. (1939).
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Commemorative Coin Commission would have been established to act
as a clearinghouse for all proposed monetary commemoratives. Disap-
proval by the Commission on the basis of insufficient national impor-
tance to merit such a coin would have proved fatal to issuance or
approval by Congress.32 1

The key provisions of the Maloney bill, aside from the proposed es-
tablishment of the Commemorative Coin Commission, were contained in
the fourth section. In pertinent part, this section provided that only one
mint could be used to produce each coin authorized, that the denomina-
tion utilized was to be a fifty cent piece bearing a design approved by
the Secretary of the Treasury, that the coins were to be of a single date
and issued within a year of authorization, that the coins were to be legal
tender in their face amount, that 25,000 pieces were required for each
issuance or order, that the Treasury Secretary could issue the coins at
par value to such agencies as might be designated by the Department,
and that the coins were subject to the pertinent counterfeiting statutes
and the like. It is also of interest to note that a clause limiting the
number of coinage bills submitted to the Commission to ten was stricken
in committee.

322

The more modest of the two bills passed Congress in August, 1939,323
but not without some confusion on the part of the Bureau of the Mint 24

and the numismatic press3 25 as to which version had in fact passed.
While the Mint was unable through the 1939 legislation to stem com-
pletely the tide of commemorative coin issues, as evidenced by the sub-
sequent commemorative efforts for the centennial of Iowa statehood and
the Booker T. Washington and George Washington Carver half dollars,
the use of the presidential veto increased 326 and by 1955 commemora-
tive coinage had all but disappeared.

A generation later, consideration of proposals for bicentennial coinage
brought the Treasury Department's arguments against commemorative
coinage out of the closet, but the rationale was essentially the same.327

Even for a celebration such as the two-hundredth anniversary of the
founding of the nation, Treasury logicians were opposed to special com-
memoratives. 328  Distinct commemorative coinage eventually did
emerge for the bicentennial, 329 but the Treasury Department initially
remained unenthusiastic, implementing only the two coin denomina-

321 Id. §§ 1, 3.
122 Bill to Regulate Commemoratives Passes Congress, 52 THE NUMISMATIST 724,

725 (1939).
3 Act of Aug. 5, 1939, ch. 442, 53 Stat. 1209 (codified at 31 U.S.C. § 376a (1970)).

324 See [1939] Din. OF THE Mmrr ANN. REP. 5, corrected in [1940] Din. OF THE MINT

ANN. REP. 5.
323 See note 322 supra; The Coinage Bill Recently Passed by Congress, 52 THE

NUMISMATIST 800 (1939).
321 See 1963 House Comm. Coins and Medals Hearings, supra note 21, at 51-7.
327 See ARBC PROCEEDINGS, supra note 288, at 21-31.
328 Id. at 30.
329 See D. CANZ, AMERICA'S BICENTENNIAL COINAGE, supra note 20.
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tions circulated least, the dollar and half dollar, until Congress warmed
to the proposal and added the quarter dollar. 330

Treasury opposition to the bicentennial coinage also extended to the
silver-clad collector coins required to be manufactured as part of a legis-
lative compromise between the Senate and House. 331  In at least one
sense the position of the Department was justified: the forced produc-
tion of forty-five million silver-clad bicentennial coins was a wasted ef-
fort which proved uneconomical when the Treasury was unable to sell
them all. The Mint was unable to comply with the requirement that
the coins be produced by July 4, 1975 32 and remedial legislation
was necessitated the following year.333  These minor problems aside,
however, it seems clear that the bicentennial commemorative issues
have been a success from both a critically aesthetic3a4 and financial
standpoint. 335.  Because of the utilization of the Mint's extensive
marketing and sales facilities at San Francisco and Washington, and an
aggressive marketing approach which included the offering of discounts
for quantity purchases,338 the bitter taste left from prior commemora-
tive issues is no longer present. Plausibly, the other arguments raised
against the issue of commemoratives are not validly applied to the
bicentennial issues because of their unique character and their status as
a circulating legal tender. It is nonetheless apparent that the success
of the bicentennial commemoratives should be considered in future legis-
lative efforts. The lesson to be learned is that when the Mint is in charge
of the distribution and the profits accrue to the general fund of the
Treasury, most of the abuses of the 1930's disappear, though clearly on
subsequent resale a profit may or may not be made by the seller. 337

Section 303 the Model Act is the section pertaining to commemora-
tive coinage, though other sections of Title III are pertinent to the issu-
ance and design compositional elements. The Joint Commission on the
Coinage, re-established in Title IV of the Model Act, would be assigned
specific functions under Title III: to consult with the Commission on
Fine Arts and recommend to the Secretary of the Treasury the issuance
of up to three different commemorative coin designs each year. To avoid
public confusion, only those denominations not ordinarily struck by the

330 Id. at 82. See H.R. REP. No. 93-391, 93d Cong., 1st Sess. 6 (1973).
"' Id. at 43 nf. 449-460, 52-53.

3M2 Act of Oct. 18, 1973, Pub. L. No. 93-127, § 4, 87 Stat. 456 (codified at 31 U.S.C.
§ 324g (Supp. III 1973 & Supp. V 1975)).

1 Act of Dec. 26, 1974, Pub. L. No. 93-541, § 5, 88 Stat. 1739 (codified at 31 U.S.C.
§ 324g (Supp. V 1975)).

3 Vermeule, Our Bicentennial designs: How aesthetic are they?, Coin World, June 30,
1976, at 22 (comment by author of NUMISMATiC ART iN AMElICA (1971)).

'5 During Fiscal Year 1976, the San Francisco Assay Office delivered 4.6 million
proof sets, 2.8 million silver-clad bicentennial proof sets, and 3.8 million silver-clad uncir-
culated bicentennial sets.

" See U.S. Dept. of the Treasury, Bureau of the Mint Press Release (Aug. 19, 1975)
(announcing bulk rate of $7 per set for orders of 50 sets or more).

33' This point was brought home in the dialogue between Don Taxay and Hon. Mary
Brooks, Director of the Mint, in ARBC PROCEEDINGS, supra note 288, at 34-37, and be-
tween Taxay and Deputy Assistant Secretary William Dickey, id. at 59-62.
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Mint for circulation would be employed in such a program. This is
similar to the proposed Commemorative Coin Commission of 1939,338
and the suggested limitation of utilizing a single denomination.3 39

Other elements of the Model Act would grant the Secretary of the Trea-
sury certain options in the manufacture and sale of commemorative
coins should their issuance be authorized.

3. Pattern Coinages and Experimental and Trial Strikes

Pattern coinages, experimental issues, and trial strikes represent
American monetary history - a twilight heritage reflected in the coinage
and minting laws since the Mint was organized in 1792. As Patterson
DuBois noted in an early article, pattern issues are "half-forgotten
witnesses . . . [to] the impractical schemes of visionaries and hobby-
ists - a tale of national deliverance from minted evil . . . the tale of
what 'might have been.' "340

Throughout the long history of patterns, trial strikes, and experi-
mental issues,3 4 1 there is strong evidence that coin collector interest in
this fascinating field was tolerated, if not encouraged by Mint officials. 342

In 1866343 the first rules were adopted by the Mint to deal compre-
hensively with pattern issues. 344  With particularity, the rules provided
that no coins nor patterns were to be struck after the year of their
date,3 45 that all were to be issued in their "proper metal,"' 346 and that
patterns or experimental pieces were to be obtainable "within the year of
[their] date but not after,"'3 47 with standing orders for the same ac-
ceptable3 4

' at a price of three dollars in currency for all but precious
metal patterns. These were valued at the cost of the bullion contained
in the coins plus a three dollar charge.349 Interestingly, early Treasury
Rules expressly permitted the Director of the Mint to send patterns to
numismatic societies incorporated in the United States, requiring pay-
ment only for the cost of precious metal. 350 Most important in this
early set of rules was that "profits . . . are not to be the perquisite of

33' See note 322 supra and accompanying text.

339 S. 100, § 5(2), 76th Cong., 1st Sess. (1939).
340 DuBois, The Pattern Piece, 17 Am. J. NUMISMATICS 56 (1883).
'4' See J. JUDD, UNITED STATES PATTERN, EXPERIMENTAL AND TRIAL PIECES (6th ed.

1977).
342 See Ganz, Wild Ideas to Change U.S. Coins, 11 COINAGE 33 (Oct. 1975); Logan,

Twilight Coinage, 11 COINAGE 64 (Nov. 1975).
343 Rules for the United States Mint at Philadelphia (effective July 1, 1866) [herein-

after cited as 1866 Rules].
344 The author wishes to acknowledge the gracious assistance of Miklos Lonkay, Esq.,

Counsel to the Mint, for kind assistance in locating these early, obscure rules, copies of
which are found in Treasury archives in a file pertaining to pattern seizures. See
notes 355-90 infra and accompanying text.

341 1866 Rules, supra note 343, at Rule 1.
346 Id. at Rule 2.
47 Id. at Rule 3.

34 Id.
341 Id. at Rule 4.
350 Id.

1977]

43Published by EngagedScholarship@CSU, 1977



CLEVELAND STATE LAW REVIEW

any person holding a place in the mint,"' 35' a statement probably neces-
sary in the light of past practices at Philadelphia.

The Coinage Act of 1873,352 engineered by John Knox and Dr.
Henry R. Linderman, 35 was designed to codify existing law, as well as to
pave new paths in the field. Dr. Linderman served as first Director of
the Bureau of the Mint. During his five year tenure, the coinage act he
helped create was first tested and tried. In May, 1874354 Linderman
promulgated regulations governing the striking and sale of certain speci-
men pieces. In pertinent part they provided that the Superintendent of
the Philadelphia Mint "shall have general supervision of the manufacture
of medals and the striking of proof and pattern pieces.."355 In amplifi-
cation of the rules of 1866, also promulgated by Linderman,356 the 1874
regulations required that the hubs of pattern dies be destroyed at the end
of each year.357  The 1874 regulations expressly permitted the sale of
proof and pattern coins at prices established by the Superintendent of the
Mint with the approval of the Director.3 58 With particularity, the regula-
tions provided further that "[no coins or patterns shall be struck after the
year of their date, or in any other metal or alloy than that in which the
coin is issued or intended to be issued,"359 and that "[w]hen a pattern
piece is adopted and used in the regular coinage in the same year, it will
then be issued as a proof at a price near its current value."310 These
provisions were further amplified by an 1881 regulation 36 ' which pro-
vided that pattern pieces could be struck and sold subject to the earlier
regulations when authorized by the Director of the Mint,3 62 at a price
fixed by the Superintendent and approved by the Director3 6 3 as long as
the coins or pattern pieces were struck within the year of their date in
the appropriate metal or alloy,364 and as long as the dies for production
were defaced at the end of the calendar year. By the regulations of
January 17, 1887,365 the Director made a substantive change by requir-
ing that no pattern pieces could be coined nor dies executed in de-
nominations other than those used for general circulation during the

351 Id. at Rule 6.
352 Act of Feb. 12, 1873, ch. 131, 17 Stat. 424.

3C3 G. EVANS, HISTORY OF THE UNITED STATES MINT AND COINAGE 105 (rev. ed. 1889);
A. WEINSTEIN, PRELUDE TO POPULISM: ORIGINS OF THE SILVER ISSUE 1867-1878, at 15 &
n. 21, 16 & n. 22 (1970).

3-4 Regulations for the Striking and Sale of Medals and the Furnishing of Proof Coins
and Specimen Pieces at the Mint Under the Coinage Act of 1873 (issued May 14, 1874)
[hereinafter cited as 1874 Regulations].

355 Id. at Regulation 2 (emphasis added).
356 See note 343 supra.
357 1874 Regulations supra note 354, at Regulation 2, § 3.
3 Id. § 8.
3- Id. § 9.
360 Id. § 10.
361 Regulations of the Director of the Mint, June 25, 1881 (effective July 1, 1881).
362 Id. § 7.

36 Id. §8.
364 Id. § 9; see 1874 Regulations, supra note 354, at Regulation 2, § 9.
315 General Instructions and Regulations (effective March 1, 1887).
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year.366 The practice of permitting the Superintendent of the Philadel-
phia Mint to furnish patterns to incorporated numismatic societies was
continued,3

17 with the usual provision requiring payment in bullion cost
only for precious metal.368

Dr. Linderman died in 1879. To raise funds for his widow and son, a
significant portion of his collection of coin patterns were put up for pub-
lic auction eight years later. Bangs and Company set the auction for
June 28, 1887, but the government intervened and prevented the sale.36

On July 1, 1887, Director of the Mint James P. Kimball issued a for-
mal circular370 with the approval of Treasury Secretary C. S. Fairchild
which misstated the previous regulations, 371 and while quoting accurately
from the Coinage Act of 1873 and the Revised Statutes, misinterpreted
the legislative history behind those sections which regulated the de-
nominations, standards, and weights of coinage. In pertinent part, the
circular stated that "the emmission [sic] of impressions of experimental
dies whether in soft metal or in metal of the same weight and fineness
proper to coins of the same denomination, is unlawful except in the case
of pattern pieces .. .[which] are coined for general circulation during
the calendar year of their date."37 2 The circular further stated that the
impression taken from any experimental dies was required to be de-
stroyed. These requirements were mistakenly ascribed by the circular
as coming from the May 14, 1874 regulations, 37 3 which it is evident they
did not.

In addition, the circular suggested that "the striking of a piece in
semblance of a United States coin in a metal or alloy, or of a weight and
fineness other than prescribed by law is in violation of Section 5460 of
the Revised Statutes,' 374 a statute designed to prevent debasement of
coinage and no more.375  The Director invoked section 3517 of the Re-
vised Statutes376 in tandem with section 5461, which he alleged pro-
hibited the "emission or offer for sale or exchange of any impression
from any die of a coin of the United States, or of a proposed coin of
the United States, bearing a legend as of a coin of the United States,
but with a device or devices not authorized by law."377 In the same con-

36 Id. at art. 15, § 3.
367 Id. at art. 15, § 7.
3' See note 349 supra and accompanying text.
319 For details, see articles cited in note 342 supra.
370 U.S. Dept. of the Treasury Circular No. 76, Bureau of the Mint Circular No. 11

(July 1, 1887) (Unlawful Traffic in United States Mint Pattern Pieces).

"' See 1874 Regulations, supra note 354, at Regulation 2.
12 See S. Misc. Doc. No. 132, 41st Cong., 2d Sess. (1870).
3 See note 354 supra.
174 REV. STAT. § 5460 (1875) (repealed by Act of March 4, 1909, ch. 321, § 341, 35

Stat. 1153).

" See Coinage Act of 1873, ch. 131, § 64, 17 Stat. 424. Compare id. § 43 (original
draft), and id. § 67 (revised draft), with the British Coinage Act of 1870, 33 Vict., ch. 10,
§ 3. The British act was similar in purpose and was apparently considered by Knox in
the drafting. See [1896] DiR. OF THE Mitr ANN. REP. 491, 498.

376 REV. STAT. § 3517, 17 Stat. 427 (1875) (current version at 31 U.S.C. § 324 (1970)).

317 See note 374 supra.
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nection, Kimball noted that "[n]o impression from any coinage die of
the United States struck in other metal than that authorized by law, or of a
weight and fineness other than that prescribed by law (Revised Statutes
[§§] 3513,7 3514, 379 3515311), nor pattern piece bearing a legend of a
coin of the United States, and bearing a device or devices not authorized
by law (Revised Statutes [§§] 3516,381 3517,32 Mint Regulations383 ),
should be in existence longer than required for the lawful purpose for
which it was authorized to be struck." 384

Kimball's argument was structured upon the premise that coin-de-
basement and counterfeiting statutes, coupled with provisions specifying
which coins might be struck, their required inscriptions, and the appro-
priate alloy, militated against the issuance of patterns. To bolster his
argument, he cited a further provision which stated that no coins of any
metal or type could be issued unless in conformity with the requirements
of the Coinage Act of 1873.385

The legislative history of the sections of the Revised Statutes cited by
Director Kimball indicate a contrary result to that advanced by the Di-
rector. The Coinage Act of 1873, codified in the Revised Statutes and
later in Title 31 of the United States Code, specified in section 15 that
the silver coins of the United States were to be certain ennumerated
denominations, while section 16 imposed the same requirement for minor
coins. The effect of these provisions on the handling of pattern pieces,
however, must be evaluated through reference to section 17 of the 1873
Act, which prohibited the issuance of coins other than in the denomina-
tions, standards, and weights set forth in the Act. The legislative his-
tory of section 17 makes it clear that while these sections were designed
to eliminate the silver dollar and other issues from Mint production and
to prohibit any future deposits of silver for domestic circulation follow-
ing the Mint's conversion of the bullion to coin, they were never intended
to regulate the production and disposition of pattern pieces.

Concededly, it was within the power of the director of the Mint to
issue regulations banning pattern ownership in futuro, but the retroac-
tive application was not only arbitrary but unjustified. Regulations
were subsequently issued in 1888386 which effectively ended pattern
strike acquisitions by collectors. Section 15 of these regulations required
that "[a]ll experimental and trial pieces shall be struck by the engraver
from planchets furnished by the coiner upon. requisition by the Superin-
tendent for a specific number of pieces," while section 16 declared it to

378 31 U.S.C. § 316 (1970).
379 31 U.S.C. § 321 (1970).
380 31 U.S.C. § 317 (1970 & Supp. V 1975).
381 31 U.S.C. § 322 (1970).
-82 31 U.S.C. § 324 (1970).

3'3 See notes 343, 355, 361 & 365 supra.
314 U.S. Dept. of the Treasury Circular No. 76, Bureau of the Mint Circular No. 11

(July 1, 1887).
385 Act of Feb. 12, 1873, ch. 131, § 17, 17 Stat. 427 (current version at 31 U.S.C.

§ 322 (1970)).
388 Regulations of Jan. 21, 1888 (effective April 1, 1888).
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be a misdemeanor for an officer or employee of the Mint to strike either
by hand or by machinery a coin of the United States or a dated pattern
or experimental piece after the year of its date. The second subsec-
tion prohibited utilization of any coin in other that the prescribed metal
and fineness. Finally, the fourth subsection provided that experimental
pieces of proposed denominations were to be struck in proper metals and
alloys which, if not adopted for regular coinage during the year of strik-
ing, were to be defaced and melted.

Notwithstanding the explicit regulations, numerous patterns are
known to have been struck thereafter, as well as experimental and trial
strikes. These pieces include the 1933 double eagle, the 1942 plastic
cents, the 1964-dated silver peace dollar, the 1965 pattern clad-coinage,
the 1974 aluminum cents, and the 1975-1976 small-size dollar patterns
in a multitude of sizes and shapes. The Mint claims never to have re-
leased these patterns. Most earlier issues, such as the 1913 Liberty
nickel, may be traced to public or surreptitious sales by officials or
employees of the Mint.

There is little in the way of precedent to guide the framing of legisla-
tion for this area. The controversies concerning the estates of Dr. Lin-
derman in 1887,37 and that of a well-known coin dealer in 1910,388

were both settled without trial. One double eagle dated 1933 was seized
by the government in an action upheld by the courts,3 9 but the result
might be different today in an era of legalized private gold ownership. 39

1

Two distinct approaches in dealing with pattern coinages seem possible,
and these need not be mutually exclusive. One solution would be to
retroactively validate pattern pieces produced before enactment, subject
to the exclusion of certain coins such as the 1964 peace dollar and 1974
aluminum cents,39

1 while simultaneously prohibiting or regulating the
holding of future trial strikes, patterns, and experimental pieces. A
second approach might be to recognize that such coins are of legitimate
collector interest, and should consequently be sold by the Bureau of the
Mint at a premium. This would not of course preclude retroactive vali-
dation or exclusion of certain issues, which could be accomplished through
regulation.

The approach taken by the Model Act is an amalgam of these pro-
posals, modified in light of the past history of pattern issues. Those
pieces sold by the Mint subject to prior regulation would be legal to
hold, which equity demands. An artificial cut-off point for ownership
would be set at December 31, 1932. All pieces manufactured prior
thereto could be the subject of legal ownership without restriction.

3s See articles cited in note 342 supra.
388 United States v. Haseltine (preliminary proceedings in Federal District Court for

the Eastern District of Pennsylvania, 1910) (pleadings and documents on file at the U.S.
Dept. of the Treas., Washington, D.C. (1910 file 1)).

3" United States v. Barnard, 72 F. Supp. 531 (W.D. Tenn. 1947).
390 Holzer, How Americans Lost Their Right to Own Gold - And Became Criminals in

the Process, 39 BtOOr.LYN L. REv. 517 (1973). See Ganz, The U.S. Gold Coin That Is Still
Illegal, Numismatic News Weekly, Jan. 18, 1975, at 44.

ml See articles cited in note 189 supra.
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Those of subsequent date which have been purchased at public auction
could also be permissibly owned. Those pieces not falling into these
classifications could be seized, but not destroyed, and the product placed
in either the Smithsonian national collection or that of a numismatic so-
ciety. Patterns manufactured subsequent to the introduction, rather than
enactment, of the Model Act could be sold or not sold by the Secretary
at his discretion, again subject to such regulations as deemed necessary.
In any event two specimens of each pattern, experimental piece, or trial
strike would be required under the Model Act to be transmitted to the
Smithsonian Institution to insure the maintenance of a permanent record
of these distinctive links with American coinage history. Specimens
could also be lent to various non-profit museums and numismatic soci-
eties for exhibition purposes, public offerings or non-sale notwithstanding.

F. Other Issues for a Proposed Revision

Other areas considered in the Model Act are ministerial or technical
in nature, and are explored fully in the accompanying commentary.
They include the re-creation of the Joint Commission on the Coinage,
which had its origins in the Coinage Act of 1965392 and its demise fol-
lowing passage of the Federal Advisory Committee Act. 393 The Com-
mission would be assigned specific functions under the Model Act, and
would be designed so as to avoid the inadequacies of its predecessor.

The Model Act also discusses the Annual Assay Commission, provid-
ing alternatively for its retention or abolition. Two versions are provided
to reflect conflicting estimations of the Commission's worth. While
the Assay Commission is an anachronism, and the designees do little
more than rubber-stamp the findings presented to them by Mint offi-
cials, the position is deemed a political one and an honor which some
members of Congress wish to reserve for their constituents. Should aboli-
tion of the Assay Commission be effectuated, the alternate provision
in the Model Act would provide statutory requirements for quality con-
trol, a process now conducted through regulations without force of law.

The funding of the Bureau of the Mint is the subject of Title VII of
the Model Act, which reflects information drawn from an extensive num-
ber of hearings concerning Mint budgets, as well as other pertinent docu-
ments. The conclusion presented, and the basic premise upon which
the Title is based, is that while the appropriation process should con-
tinue as a means of keeping the Bureau of the Mint accountable to
Congress, the cost of coinage metal and distribution should come from
a revolving fund authorized by law and initially begun by congressional
appropriation. The commentary following each section is sufficiently
informative to explain the inner workings and goals of the revision effort
in this area.

Finally, Title VIII deals with laws rendered obsolete or contradictory

3912 See, e.g., 31 U.S.C. §§ 301-304 (1970).
M Act of Oct. 6, 1972, Pub. L. No. 92-463, §§ 1-15, 86 Stat. 770 (codified at 5 U.S.C.

app. I (Supp. V 1975)).
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by other provisions of the Model Act. These would be repealed, except
as explained in the sections. Regulations issued under these laws would
remain in force until changed by Secretary of the Treasury, however, to
permit the continuation of past practices for a period, and to facilitate
a gradual transition to new procedures.

IV. CONCLUSION

The Model Act which follows is an extensive attempt not only to con-
solidate, but to innovate, in the development of a contemporary coinage
system. It is concededly a flawed view, biased by the studies of the author
and legislative histories compiled through exhaustive research. It is
through this legislation, however, that the Mint of today can become the
Mint of the year 2000 and beyond.
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