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CONSTITUTIONAL CLASSIFICATIONS AND THE
“‘GAY GENE”

SUSAN BECKER!

Thank you. It is an honor to be here. It is amgzavhen you start planning for
something like this how things change. No one sdedemind us how the world is
very different today than it was prior to Septembg&th when we were planning this
conference.

Also, as | sat here last night and listened toGbenmissioner’s very insightful
and personal comments, and as | sat here this ngprincould pretty much throw out
everything that | have prepared and start oveamInot going to do that, but | am
going to try to make my remarks a little bit shorte

| want to start out by sharing a little bit of argenal story here, because
sometimes a word from the heart has more of andinean all of the academic
ideas that we put out here, and it is, indeedyegie

| have a niece. Her name is Rebecca. She is doyears old, she is married,
she has two beautiful sons, and she has severgénital defects. The first thing the
doctors diagnosed was a major heart defect. Hstr §ix or seven months of life
were spent mostly in intensive care, and she urglgrthhree major operations on her
heart before the age of four.

Rebecca has had some health complications throtigleolife, but none of those
have prevented her from developing into a wondegrfuing and strong woman who
I'm proud to call my niece, as well as one of mgthigends.

As we gather here today, Rebecca is in the hospifain. She was taken into
intensive care and had emergency surgery two dggs &he has developed an
intestinal obstruction that her doctors believédiriked to some of the other genetic
problems that she has experienced.

Interestingly, she is in a hospital in Canada -eantry with national healthcare.
She is in Ontario and had surgery at the same tabsphere her cardiologist who
has cared for her for years practices. From thisider's viewpoint, Rebecca has
received exceptional care over the years, and denowhat would have happened to
her here if she had been born in this country withimal insurance or no insurance
available due to these congenital conditions.

In any event, Rebecca is one of the reasons theatd often thought about issues
relating to genetics, especially issues that refatprenatal testing. What would
most people do if they discovered that their unbohnildren had "defects" like
Rebecca has? Would they abort them? Would theay fap risky in utero
procedures? If procedures were available, woutdiremce cover them, or deny
coverage on the grounds that the testing was teonirlusive or the medical

'professor Becker teaches Civil Procedure | andRémedies, Pretrial Practice, and
Sexual Orientation and the Law, Cleveland-Marsl@dllege of Law at Cleveland State
University. She also maintains a modest bonodocket of cases where sexual orientation of
a party is at issue.
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interventions are too experimental? | can not amsthese questions, but they
become more relevant with every advancement iffi¢tek of genetic research.

Being a law professor, | have also thought aboesehmatters from a legal
perspective for a long while. | readily confesatth am not a law-and-genetics
scholar, nor do | have medical expertise in thesaar Most of my comments today
are about constitutional law. And | as look in thedience, | see Professor Candice
Hoke, who will be speaking later, and other peapgh® are certainly better qualified
than | in some of these areas of constitutionalyaisa But | have litigated cases in
the area of sexual orientation, and of course kehaebecca in my thoughts, so |
guess | am talking both from the heart and fromeelgmce when | address you
today.

What | am going to talk about is the use of genatformation to classify
individuals for purposes of the law, and more sipeadly, the impact of the so-called
“gay gene” on legal classifications. What is ngathportant here, and the reason |
need to offer you a primer on constitutional las/so that we all start on the same
page by understanding how our laws, starting with federal constitution, classify
people for the purpose of bestowing or denyingtagnd benefits. This leads us to
an understanding of why people object to varioassifications, and an appreciation
of the power of the courts in determining if cemtalassifications are appropriate. |
am, in a way, laying the groundwork for subseqispgakers who will more fully
address how genetic classifications may be devdl@sewe learn more and more
from the human genome project about the specifiegé¢hat make us who we are.

It should not be a surprise to any of us when vak lat our country’s founding
document, the United States Constitution enacted/8v, and often described as the
alpha and omega of United States law, that our Eassify people. That is simply
what our legal system does. If you look at theaRhgle to the United States
Constitution, which we have all seen quoted thodsanf times, it starts out with the
promise that “We the people” who enact this congtih are — in order to form this
more perfect union — and note that there's no mernof a perfect union there; the
founders knew it was a work in progress and we laviinly proven that point true
over the last 225 yeafs.

Anyway, wepromisethat, among other things, we will establish justiare will
insure domestic tranquility, and we will secure tilessing of liberty to ourselves
and to our prosperity. This sounds like a verigdbhhd of Eden, does it not?

Well, we have to stop and ask this question: Whe making those promises,
and to whom were the promises made? The peoplenehe recognized under this
United States Constitution, those who were writihgand those who sought to
prosper under it, were a very narrow class of peoplhey were mostly of European
origin, white, male, wealthy, and usually landovneit is a very narrow group of
people making promises to themselves.

By definition it excluded more than 50 percent loé tpopulation, women, for
example. It did not even consider Africans who badn brought over as slaves or
indigenous individuals as human beings. So we etarwith this document to form
“a more perfect union” by excluding the vast majof people living within this
country's borders at the time. That is pretty ndualale.

2U.S.ConsT. pmbl.
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And so when you think about that, and what has bapg ever since, we see that
the evolution of our law from 1787 until today &dely the story of how we have
classified people, how we have divided people amdngsome rights and remedies
to some people, while denying those same rightsrangtdies and even penalizing
people in other classes.

We achieve classifications a number of ways. Tirgry means is by enacting
statutes, ordinances, and other laws though theepses of legislative bodies. For
example, | was impressed with some of the mat#nat the Commissioner brought
along. These are publications from the EEOC, ielvel government publications
that list various types of protections that areilatée in the employment context.
These publications are very impressive individualhg collectively, but as you can
see, they all define classes of people who arerdageof protection. By listing
those who have been deemed worthy of protecti@y, #utomatically exclude large
classes of people who are not protected by thege la

Take, for example, federal laws prohibiting jobadisiination. Title VII of the
Civil Rights Act of 1964 prohibits employment disomation on the basis of race,
color, religion, sex or national origin.

The Equal Pay Act of 1963 protects men and womeo pdrform substantially
the same jobs, protecting them in terms of getiitregsame pay for those same jébs.

The Age Discrimination Act of 1967 protects peowleo are over the age of 40.

Title | of the Americans with Disability Act, whicthe Commissioner talked
about at length yesterday, prohibits discriminatgainst qualified individuals who
have “disabilities” or are perceived as having athidities,” and so on and so forth.

So we have myriad laws, a lot of statutes that gmtotcertain groups and
individuals from oppression and discrimination, aoficourse, that is a good thing.
But why are laws such as these controversial angl afe they so frequently
challenged in court? Well, | suppose it is somdwvaiivious. Not everyone is happy
about being included or excluded from certain I@ased on classifications made by
legislatures or other decision-makers. Take, xangple, a 39-year old, able-bodied,
white male who believes he was unfairly terminatgdhis employer. He is not
included in any of the classes of individuals pcted by the employment
discrimination laws | just cited.

Or take an issue like affirmative action, which @a extremely timely and
controversial subject.  Affirmative action progranidentify an “historically
disadvantaged minority,” however that class is rli — some are based on sex,
some are based on race — and they give personinwvifiat class preferential
treatment in hiring, or in admission to educatiopadgrams, or in other situations.
By definition, that excludes non-minorities fromttiygy this treatment. Those
excluded from the favored class are obviously ahgto be happy about it.

On the other hand, it is certainly a mistake to st all minority people who
might be eligible for affirmative action treatmdator such programs. | know some

342 U.S.C. § 200t seq (2003).
429 U.S.C. § 206.

29 U.S.C. § 621et seq (2003).
29 U.S.C. § 12102(2).
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people of color who are adamantly opposed to thewabise they believe such
efforts to “benefit” minorities casts a shadow oesery achievement made by a
person who is a member of a minority class. Salem, inclusion in a protected
class is a negative.

| want to point out that the laws that divide pepjpito classes are not necessarily
the grand laws protecting civil rights, but alsings as relatively mundane as who
can drive a car. The states set standards basedeyrvision standards, and other
criteria to decide who can drive and who cannaod. uSderlying all of our laws are
these classifications of people, some who are deduin the protected class and
some that are excluded.

So what does this mean? Well, it means that soewplp will always be
unhappy whenever a law is passed, especially latended to remedy injustices,
because some people will inevitably be excludecdhm@&imes even the included
people are not happy about it. In any event, somewii be unhappy when these
laws are passed or are enforced in a way thatlgléacludes some people and
excludes others.

To determine if a challenged law is valid, we cdnhthe Constitution. What we
find is the 14th Amendment, which is applicable aply to the states but also to the
federal government as well through the 5th Amendmémd the Constitution says,
very simply, that no governmental entity shall deprany person of life, liberty, or
property without due process of law. It also fdebidenying any person equal
protection under the la.

How can these two legal concepts co-exist? Howveaave a system of laws
that divides people into classes of those included those excluded, but have a
Constitution that promises everyone equal protaétidt is because the Constitution
also recognizes, as does all the case law thabdes developed under it, that there
are legitimate reasons for classifying people fifflecent purposes as included and
excluded. We have just accepted that. We haveapeepted that as a fundamental
premise in our system of ordered liberty.

But then the question becomes, how do we know wherhave done it right,
when we have made proper classifications? In texfimeodern legal analysis, we
look to the Equal Protection Clause of the 14th Admeent and the guidance
provided by the U.S. Supreme Court for applying thramise of equality.

What we find is a significant, but not always caisit, body of Supreme Court
14th Amendment jurisprudence for testing the ctutsbinality of how statutes, laws,
ordinances, policies, and the like classify pe@sancluded or excluded. In short,
we test the constitutionality of the classificasooreated by a challenged law by
seeing how the challenged law fits into classifmat previously established for
constitutional analysis by U.S. Supreme Court.

Let me state that again: We test the constitutipnaf the classifications created
by a challenged law by seeing how the challenged fits into classifications
previously established for constitutional analysighe U.S. Supreme Court.

That sort of makes you dizzy, doesn't it? Wellit inakes you dizzy, you are in
good company: it has apparently had the same effe@upreme Court Justices.

"U.S.ConsT. amend. XIV.
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In a nutshell, and again, | am over simplifyingstiiery complex area of law,
what the U.S. Supreme Court has done has decidatl dértain types of
classifications deserve extra care, extra scrutipythe courts. If a classification
includes or excludes persons based on race, atiesragational origin, for example,
the Court applies what is known as the strict soyuest.

If the challenged law falls into a category whichlwe strictly scrutinized, the
government has to show that there is a compellitgrést, a compelling state
interest, as to why some people are included andesare excluded. The
government also has to show that the classificateme narrowly tailored to serve
that compelling interest.

At the opposite end of the spectrum from clasdifices receiving strict scrutiny
are classifications where the Supreme Court has telt a mere rational basis is
needed; that means that just about any reason givehne government will suffice.
And just about every classification other than thdmsed on race, alienage, and
national origin are subject to the rational basf.t So, with classifications based on
sexual orientation, for example, there only hasé@ome nexus, some rational basis,
between the classifications created by the lawthadaw’s objectives. It is a very
low threshold for testing whether challenged classiions should be upheld.

Now, the rational basis, strict scrutiny, and othests have been widely
criticized. | rarely agree with Justice Scaliad arcertainly never thought | would be
doing so while my comments are being recorded. @udustice Scalia said in his
dissent inUnited States v. Virginiaa case which dealt with the admission of a
female cadet to the all-male Virginia Military litste, “these tests are no more
scientific than their name suggests, and a furttenent of randomness is added by
the fact that it is largely up to us which testd & applied in each casg.”

What types of classifications are we talking abmgtay? We are talking about
genetic classes, about the possibility of current future legislative classifications
of persons based upon their genetic makeup. Mueeifically, what | want to talk
about is the so-called “gay gene.”

First of all, I want to be very clear; a “gay gertgs not yet been discovered.
There are some hints that a biological basis mast éor sexual orientation. There
are some fascinating - yet still inconclusive -estific studies on this matter.
Studies have demonstrated, for example, a significmrrelation in the sexual
orientation of identical twins - that is, twins wisbare 100 percent identical genes.
There are also studies suggesting different br&inctsires for heterosexual and
homosexual men, and another study that suggestsgdraes influencing sexual
orientation may reside in the q28 region of thehXomnosome. These have opened
doors for more research on a possible genetic/picdd component of sexual
orientation.

So what if this is proven? What if there is a dgenleasis for sexual orientation?

As you may know, it is still legal, certainly onnational level, and in a lot of
states, to discriminate in employment, in housingzducation, on a lot of different
levels based on sexual orientation. Simply putntexuals are still second class
citizens in much of the U.S. Will this be remeditd “gay gene” is discovered?

8518 U.S. 515 (1996) (Scalia, J., dissenting).
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Well, the jury is still out on that one. There ardot of people who think that
discovery of a “gay gene” would be a very negatievelopment. They point to
issues outside legal classifications, like politicaalitions and cultural identity, that
might be undermined or destroyed if sexual oriémmatis seen as merely a
happenstance of biology. They are also concerngdthis genetic variation would
be labeled a “defect,” thus resulting in systematitermination through abortion.
They also note that, unlike today, when no biolabitest is available for
categorizing a person as “gay” or “straight,” thiscdvery of a “gay gene” would
provide arguably conclusive proof of an individeadexual orientation. Whatever
advantages or safe harbors gay men and lesbiansntyrenjoy by being able to
remain essentially invisible, to keep their sexargntation private, would be lost. |
emphasize that this privacy interest is very imguat;tnot only to members of the gay
and lesbian community, but to everyone who is egtd in basic civil liberties.

Other people, however, think discovery of a “gapejewould represent a very
important advancement for the rights of gay andiées individuals. Take, for
example, the classification of laws subject tocstscrutiny, that highest level of
constitutional tests. One standard that the Supr@ourt often uses to determine
whether strict scrutiny applies is whether theransimmutable characteristic that
persons within the classification cannot changeamtrol. If a genetic component is
found for sexual orientation, then it is arguablg anmutable characteristic.
Classifications that disadvantage or even punisindsexuals would be examined
under the same harsh light now applied to claggifios based on race and alienage
and nationality. And even if strict scrutiny wermt applied, how could a
government ‘“rationally” base discrimination againat defined class -i.e.
homosexuals - who had no control over their sepuigntation? It is unlikely that
such laws would pass constitutional muster, and tinuld be struck down.

To sum up, one of the functions of the law in thisintry, starting and ending
with our federal constitution, is to separate pedpto classes. Some are included,
some are excluded, by every legal classificatid®ome get additional rights or
privileges, while others have additional burdend &mitations placed upon them
due to legal classifications.

Genetic testing will further define the classes awkn sub-classes that are
advantaged or disadvantaged under our laws. Aowlyl the issue of genetic
discrimination is a topic deserving of great thatfiglhess, consideration and
dialogue. | am honored to be a part of this carfee that is dedicated to furthering
that kind of discussion.
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