International Agreements

The Panama Canal Treaties of 1977: Protocol of
Exchange of Ratifications and Accompanying
Declarations

The undersigned, Jimmy Carter, President of the United States of America,
and Omar Torrijos Herrera, Head of Government of the Republic of Panama,
in the exercise of their respective constitutional authorities, have met for the
purpose of delivering to each other the instruments of ratification of their
respective governments of the Treaty Concerning the Permanent Neutrality
and Operation of the Panama Canal and of the Panama Canal Treaty (the
‘“Treaties’’). k

The respective instruments of ratification of the Treaties have been carefully
compared and found to be in due form. Delivery of the respective mstruments
took place this day, it being understood and agreed by the United States of
America and the Republic of Panama that, unless the Parties otherwise agree
through an exchange of Notes in conformity with the resolution of the Senate
of the United States of America of April 18, 1978, the exchange of the instru-
ments of ratification shall be effective on April 1, 1979, and the date of the ex-
change of the instruments of ratification for the purposés of Article VIII of the
Treaty Concerning the Permanent Neutrality and Operation of the Panama
Canal and Article II of the Panama Canal Treaty shall therefore be April 1,
1979.

The ratifications by the Government of the United States of America of the
Treaties recite in their entirety the amendments, conditions, reservations and
understandings contained in the resolution of March 16, 1978, of the Senate of
the United States of America advising and consenting to ratification of the
Treaty Concerning the Permanent Neutrality and Operation of the Panama
Canal, and the reservations and understandings contained in the resolution of
April 18, 1978, of the Senate of the United States of America advising and
consenting to ratification of the Panama Canal Treaty. '

Said amendments, conditions, reservations and understandings have been
communicated by the Government of the United States of America to the
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Government of the Republic of Panama. Both governments agree that the
Treaties, upon entry into force in accordance with their provisions, will be ap-
plied in accordance with the above-mentioned amendments, conditions, reser-
vations and understandings.

Pursuant to the resolution of the Senate of the United States of America of
March 16, 1978, the following text contained in the instrument of ratification
of the United States of America of the Treaty Concerning the Permanent Neu-
trality and Operation of the Panama Canal and agreed upon by both govern-
ments is repeated herewith:

Nothing in the Treaty shall preclude the Republic of Panama and the United States
of America from making, in accordance with their respective constitutional process-
es, any agreement or arrangement between the two countries to facilitate perfor-
mance at any time after December 31, 1999, of their responsibilities to maintain the
regime of neutrality established in the Treaty, including agreements or arrangements
for the stationing of any United States military forces or the maintenance of defense
sites after that date in the Republic of Panama that the Republic of Panama and the
United States of America may deem necessary or appropriate.

The Republic of Panama agrees to the exchange of the instruments of rati-
fication of the Panama Canal Treaty and of the Treaty Concerning the Per-
manent Neutrality and Operation of the Panama Canal on the understanding
that there are positive rules of public international law contained in multi-
lateral treaties to which both the Republic of Panama and the United States of
America are Parties and which consequently both States are bound to imple-
ment in good faith, such as Article 1, paragraph 2 and Article 2, paragraph 4
of the Charter of the United Nations, and Articles 18 and 20 of the Charter of
the Organization of American States.

It is also the understanding of the Republic of Panama that the actions
which either Party may take in the exercise of its rights and the fulfillment of
its duties in accordance with the aforesaid Panama Canal Treaty and the
Treaty Concerning the Permanent Neutrality and Operation of the Panama
Canal, including measures to reopen the Canal or to restore its normal opera-
tion, if it should be interrupted or obstructed, will be effected in a manner con-
sistent with the principles of mutual respect and cooperation on which the new
relationship established by those Treaties is based.-

IN WITNESS THEREOF, the respective Plenipotentiaries have signed this Pro-
tocol of Exchange at Panama, in duplicate, in the English and Spanish lan-
guages on this sixteenth day of June, 1978, both texts being equally authentic.

FOR THE UNITED STATES OF FOR THE REPUBLIC OF PANAMA
AMERICA _
JIMMY CARTER OMAR TORRIJIOS HERRERA
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WHEREAS the Panama Canal Treaty was signed in Washington on Septem-
ber 7, 1977, by the authorized representatives of the Government of the
Republic of Panama and of the Government of the United States of America;

WHEREAS the Republic of Panama, by means of the plebiscite stipulated by
Article 274 of its Political Constitution, ratified the aforementioned Panama
Canal Treaty;

WHEREAS the Senate of the United States of America gave its advice and
consent to the ratification of the Panama Canal Treaty with the following
understandings and reservations:

(a) Reservations:

(1) Pursuant to its adherence to the principle of nonintervention, any action
taken by the United States of America in the exercise of its rights to assure that
the Panama Canal shall remain open, neutral, secure, and accessible, pursuant
to the provisions of the Panama Canal Treaty, the Treaty Concerning the Per-
manent Neutrality and Operation of the Panama Canal, and the resolutions of
ratification thereto, shall be only for the purpose of assuring that the Canal
shall remain open, neutral, secure, and accessible, and shall not have as its
purpose or be interpreted as a right of intervention in the internal affairs of the
Republic of Panama or interference with its political independence or sove-
reign integrity.

(2) The instruments of ratification of the Panama Canal Treaty to be ex-
changed by the United States of America and the Republic of Panama shall
each include provisions whereby each Party agrees to waive its rights and re-
lease the other Party from its obligations under paragraph 2 of Article XII of
the Treaty.

(3) Notwithstanding any provision of the Treaty, no funds may be drawn
from the Treasury of the United States of America for payments under para-
graph 4 of Article XIII without statutory authorization.

(4) Any accumulated unpaid balance under paragraph 4(c) of Article XIII
of the Treaty at the date of termination of the Treaty shall be payable only to
the extent of any operating surplus in the last year of the duration of the Trea-
ty, and nothing in such paragraph may be construed as obligating the United
States of America to pay, after the date of the termination of the Treaty, any
such unpaid balance which shall have accrued before such date.

(5) Exchange of the instruments of ratification of the Panama Canal Treaty
and of the Treaty Concerning the Permanent Neutrality and Operation of the
Panama Canal shall not be effective earlier than March 31, 1979, and such
Treaties shall not enter into force prior to October 1, 1979, unless legislation
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necessary to implement the provisions of the Panama Canal Treaty shall have
been enacted by the Congress of the United States of America before March
31, 1979.

(6) After the date of entry into force of the Treaty, the Panama Canal Com-
mission shall, unless otherwise provided by legislation enacted by the Congress
of the United States of America, be obligated to reimburse the Treasury of the
United States of America, as nearly as possible, for the interest cost of the
funds or other assets directly invested in the Commission by the Government
of the United States of America and for the interest cost of the funds or other
assets directly invested in the predecessor Panama Canal Company by the
Government of the United States of America and not reimbursed before the
date of entry into force of the Treaty. Such reimbursement for such interest
costs shall be made at a rate determined by the Secretary of the Treasury of the
United States of America and at annual intervals to the extent earned, and if
not earned, shall be made from subsequent earnings. For purposes of this
reservation, the phrase ‘‘funds or other assets directly invested’’ shall have the
same meaning as the phrase ‘‘net direct investment”’ has under section 62 of
title 2 of the Canal Zone Code.

(b) Understandings:

(1) Before the first day of the three-year period beginning on the date of
entry into force of the Treaty and before each three-year period following
thereafter, the two Parties shall agree upon the specific levels and quality of
services, as are referred to in paragraph 5 of Article III of the Treaty, to be
provided during the following three-year period and, except for the first three-
year period, on the reimbursement to be made for the costs of such services,
such services to be limited to such as are essential to the effective functioning
of the Canal operatmg areas and the housing areas referred to in paragraph §
of Article III. If payments made under paragraph 5 of Article III for the pre-
ceding three-year period, including the initial three-year period, exceed or are
less than the actual costs to the Republic of Panama for supplying, during such
period, the specific levels and quality of services agreed upon, then the Pana-
ma Canal Commission shall deduct from or add to the payment required to be
made to the Republic of Panama for each of the following three years one-
third of such excess or deficit, as the case may be. There shall be an indepen-
dent and binding audit, conducted by an auditor mutually selected by both
Parties, of any costs of services disputed by the two Parties pursuant to the
reexamination of such costs provided for in this understanding.

(2) Nothing in paragraph 3, 4, or 5 of Article IV of the Treaty may be con-
strued to limit either the provisions of the first paragraph of Article IV pro-
viding that each Party shall act, in accordance with its constitutional process-
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es, to meet danger threatening the security of the Panama Canal, or the provi-
sions of paragraph 2 of Article I'V providing that the United States of America
shall have primary responsibility to protect and defend the Canal for the dura-
tion of the Treaty.

(3) Nothing in paragraph 4(c) of Article XIII of the Treaty shall be con-
strued to limit the authority of the United States of America, through the
United States Government agency called the Panama Canal Commission, to
make such financial decisions and incur such expenses as are reasonable and
necessary for the management, operation, and maintenance of the Panama
Canal. In addition, toll rates established pursuant to paragraph 2(d) of Article
I1I need not be set at levels designed to produce revenues to cover the payment
to the Republic of Panama described in paragraph 4(c) of Article XIII.

(4) Any agreement concluded pursuant to paragraph 11 of Article IX of the
Treaty with respect to the transfer of prisoners shall be concluded in accor-
dance with the constitutional processes of both Parties.

(5) Nothing in the Treaty, in the Annex or Agreed Minute relating to the
Treaty, or in any other agreement relating to the Treaty obligates the United
States of America to provide any economic assistance, military grant assis-
tance, security supporting assistance, foreign military sales credits, or interna-
tional military education and training to the Republic of Panama.

(6) The President shall include all reservations and understandings incor-
porated by the Senate in this resolution of ratification in the instrument of
ratification to be exchanged with the Government of the Republic of Panama.

L R T

The Republic of Panama agrees to the exchange of the instruments of rati-
fication of the Panama Canal Treaty on the understanding that there are posi-
tive rules of public international law contained in multilateral treaties to which
both the Republic of Panama and the United States of America are Parties and
which consequently both States are bound to implement in good faith, such as
Atrticle 1, paragraph 2 and Article 2, paragraph 4 of the Charter of the United
Nations and Articles 18 and 20 of the Charter of the Organization of American
States.

It is also the understanding of the Republic of Panama that the actions
which either Party may take in the exercise of its rights and the fulfillment of
its duties in accordance with the aforesaid Panama Canal Treaty, including
measures to reopen the Canal or to restore its normal operation, if it should be
interrupted or obstructed, will be effected in a manner consistent with the prin-
ciples of mutual respect and cooperation on which the new relationship estab-
lished by that Treaty is based.

The Republic of Panama declares that its political independence, territorial
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integrity, and self-determination are guaranteed by the unshakeable will of the
Panamanian people. Therefore, the Republic of Panama will reject, in unity
and with decisiveness and firmness, any attempt by any country to intervene in
its internal or external affairs.

The Head of Government of the Republic of Panama, availing himself of
the powers granted by Article 277 of the Constitution, after having considered
the aforementioned Panama Canal Treaty, hereby ratifies it and, in the name
of the Republic of Panama, undertakes to comply with it faithfully. The Head
of Government further hereby waives, in the name of the Republic of Panama,
the rights of the Republic of Panama under paragraph 2 of Article XII of the
Panama Canal Treaty and releases the United States of America from its obli-
gations under paragraph 2 of Article XII of the Panama Canal Treaty.

In witness thereof, this instrument of ratification is signed by the Head of
Government of the Republic of Panama.

DONE at Panama City, Republic of Panama, this sixteenth day of June
1978.

OMAR TORRIJOS HERRERA

WHEREAS the Treaty Concerning the Permanent Neutrality and Operation
of the Panama Canal was signed in Washington on September 7, 1977, by the
authorized representatives of the Government of the Republic of Panama and
of the Government of the United States of America;

WHEREAS the Republic of Panama, by means of the plebiscite stipulated by
Article 274 of its Political Constitution, ratified the aforementioned Neutrality
Treaty;

WHEREAS the Senate of the United States of America gave its advice and
consent to the ratification of the aforementioned Neutrality Treaty with the
following understandings, reservations, conditions, and amendments:

(a) Amendments:
(1) At the end of Article IV, insert the following:

A correct and authoritative statement of certain rights and duties of the Parties
under the foregoing is contained in the Statement of Understanding issued by the
Government of the United States of America on October 14, 1977, and by the
Government of the Republic of Panama on October 18, 1977, which is hereby incor-
porated as an integral part of this Treaty, as follows:

““‘Under the Treaty Concerning the Permanent Neutrality and Operation of the
Panama Canal (the Neutrality Treaty), Panama and the United States have the
responsibility to assure that the Panama Canal will remain open and secure to
ships of all nations. The correct interpretation of this principle is that each of the
two countries shall, in accordance with their respective constitutional processes,
defend the Canal against any threat to the regime of neutrality, and consequently
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shall have the right to act against any aggression or threat directed against the
Canal or against the peaceful transit of vessels through the Canal.

This does not mean, nor shall it be interpreted as, a right of intervention of the
United States in the internal affairs of Panama. Any United States action will be
directed at insuring that the Canal will remain open, secure, and accessible, and it
shall never be directed against the territorial integrity or political independence of
Panama.”

(2) At the end of the first paragraph of Article VI, insert the following:

In accordance with the Statement of Understanding mentioned in Article IV
above: ‘“The Neutrality Treaty provides that the vessels of war and auxiliary vessels
of the United States and Panama will be entitled to transit the Canal expeditiously.
This is intended, and it shall so be interpreted, to assure the transit of such vessels
through the Canal as quickly as possible, without any impediment, with expedited
treatment, and in case of need or emergency, to go to the head of the line of vessels in
order to transit the Canal rapidly.”’

(b) Conditions:

(1) Notwithstanding the provisions of Article V or any other provision of
the Treaty, if the Canal is closed, or its operations are interfered with, the
United States of America and the Republic of Panama shall each independent-
ly have the right to take such steps as each deems necessary, in accordance with
its constitutional processes, including the use of military force in the Republic
of Panama, to reopen the Canal or restore the operations of the Canal, as the
case may be.

(2) The instruments of ratification of the Treaty shall be exchanged only
upon the conclusion of a Protocol of Exchange, to be signed by authorized
representatives of both Governments, which shall constitute an integral part of
the Treaty documents and which shall include the following:

Nothing in the Treaty shall preclude the Republic of Panama and the United States
of America from making, in accordance with their respective constitutional process-
es, any agreement or arrangement between the two countries to facilitate perfor-
mance at any time after December 31, 1999, of their responsibilities to maintain the
regime of neutrality established in the Treaty, including agreements or arrangements
for the stationing of any United States military forces or the maintenance of defense
sites after that date in the Republic of Panama that the Republic of Panama and the
United States of America may deem necessary or appropriate.

(c) Reservations:

(1) Before the date of entry into force of the Treaty, the two Parties shail
begin to negotiate for an agreement under which the American Battle Monu-
ments Commission would, upon the date of entry into force of such agreement
and thereafter, administer, free of all taxes and other charges and without
compensation to the Republic of Panama and in accordance with the prac-
tices, privileges, and immunities associated with the administration of ceme-
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teries outside the United States of America by the American Battle Monu-
ments Commission, including the display of the flag of the United States of
America, such part of Corozal Cemetery in the former Canal Zone as encom-
passes the remains of citizens of the United States of America.

(2) The flag of the United States of America may be displayed, pursuant to
the provisions of paragraph 3 of Article VII of the Panama Canal Treaty, at
such part of Corozal Cemetery in the former Canal Zone as encompasses the
remains of citizens of the United States of America.

(3) The President—

(A) shall have announced, before the date of entry into force of the
Treaty, his intention to transfer, consistent with an agreement with the
Republic of Panama, and before the date of termination of the Panama
Canal Treaty, to the American Battle Monuments Commission the adminis-
tration of such part of Corozal Cemetery as encompasses the remains of
citizens of the United States of America; and

(B) shall have announced, immediately after the date of exchange, of in-
struments of ratification, plans to be carried out at the expense of the
Government of the United States of America, for—

(i) removing, before the date of entry into force of the Treaty, the re-
mains of citizens of the United States of America from Mount Hope
Cemetery to such part of Corozal Cemetery as encompasses such remains,
except that the remains of any citizen whose next of kin objects in writing
to the Secretary of the Army not later than three months after the date of
exchange of the instruments of ratification of the Treaty shall not be
removed; and

(ii) transporting to the United States of America for reinterment, if
the next of kin so requests, not later than thirty months after the date of
entry into force of the Treaty, any such remains encompassed by Corozal
Cemetery and, before the date of entry into force of the Treaty, any re-
mains removed from Mount Hope Cemetery pursuant to subclause (i);
and
(O) shall have fully advised, before the date of entry into force of the

Treaty, the next of kin objecting under clause (B)(i) of all available options

and their implications.

(4) To carry out the purposes of Article III of the Treaty of assuring the
security, efficiency, and proper maintenance of the Panama Canal, the United
States of America and the Republic of Panama, during their respective periods
of responsibility for Canal operation and maintenance, shall, unless the
amount of the operating revenues of the Canal exceeds the amount needed to
carry out the purposes of such Article, use such revenues of the Canal only for
purposes consistent with the purposes of Article III.
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(d) Understandings:

(1) Paragraph 1(c) of Article III of the Treaty shall be construed as requir-
ing, before any adjustment in tolls for use of the Canal, that the effects of any
such toll adjustment on the trade patterns of the two Parties shall be given full
consideration, including consideration of the following factors in a manner
consistent with the regime of neutrality:

(A) the costs of operating and maintaining the Panama Canal;
(B) the competitive position of the use of the Canal in relation to other
means of transportation;
(C) the interests of both Parties in maintaining their domestic fleets;
(D) the impact of such an adjustment on the various geographical areas of
each of the two Parties; and
(E) the interests of both Parties in maximizing their international com-
merce.
The United States of America and the Republic of Panama shall cooperate in
exchanging information necessary for the consideration of such factors.

(2) The agreement ‘‘to maintain the regime of neutrality established in this
Treaty’’ in Article IV of the Treaty means that either of the two Parties to the
Treaty may, in accordance with its constitutional processes, take unilateral
action to defend the Panama Canal against any threat, as determined by the
Party taking such action.

(3) The determination of ‘‘need or emergency’’ for the purpose of any vessel
of war or auxiliary vessel of the United States of America or the Republic of
Panama going to the head of the line of vessels in order to transit the Panama
Canal rapidly shall be made by the nation operating such vessel.

(4) Nothing in the Treaty, in Annex A or B theréto, in the Protocol relating
to the Treaty, or in any other agreement relating to the Treaty, obligates the
United States of America to provide any economic assistance, military grant
assistance, security supporting assistance, foreign military sales credits, or in-
ternational military education and training to the Republic of Panama.

(5) The President shall include all amendments, conditions, reservations,
and understandings incorporated by the Senate in this resolution of ratifica-
tion in the instrument of ratification to be exchanged with the Government of
the Republic of Panama.

* k%

The Republic of Panama agrees to the exchange of the instruments of rati-
fication of the aforementioned Neutrality Treaty on the understanding that
there are positive rules of public international law contained in mulitilateral
treaties to which both the Republic of Panama and the United States of Amer-
ica are Parties and which consequently both States are bound to implement in
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good faith, such as Article 1, paragraph 2 and Article 2, paragraph 4 of the
Charter of the United Nations (UN Charter), and Articles 18 and 20 of the
Charter of the Organization of American States (OAS Charter).

It is also the understanding of the Republic of Panama that the actions
which either Party may take in the exercise of its rights and the fulfillment of
its duties in accordance with the aforesaid Neutrality Treaty, including mea-
sures to reopen the Canal or to restore its normal operation, if it should be in-
terrupted or obstructed, will be effected in a manner consistent with the prin-
ciples of mutual respect and cooperation on which the new relationship estab-
lished by that Treaty is based.

The Republic of Panama declares that its political independence, territorial
integrity, and self-determination are guaranteed by the unshakeable will of the
Panamanian people. Therefore, the Republic of Panama will reject, in unity
and with decisiveness and firmness, any attempt by any country to intervene in
its internal or external affairs.

The Head of Government of the Republic of Panama, availing himself of
the powers granted by Article 277 of the Constitution, after having considered
the aforementioned Neutrality Treaty, hereby ratifies it and, in the name of
the Republic of Panama, undertakes to comply with it faithfully.

In witness whereof, this instrument of ratification is signed by the Head of
Government of the Republic of Panama.

DONE at Panama City, Republic of Panama, this sixteenth day of June
1978.

OMAR TORRIIOS HERRERA
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