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ANNELISE RILES

Anthropology, Human Rights, and Legal
Knowledge: Culture in the Iron Cage

ABSTRACT In this article, | draw on ethnography in the particular zone of engagement between anthropologists, on the one hand,
and human rights lawyers who are skeptical of the human rights regime, on the other hand. | argue that many of the problems
anthropologists encounter with the appropriation and marginalization of anthropology’s analytical tools can be understood in terms of
the legal character of human rights. In particular, discursive engagement between anthropology and human rights is animated by the
pervasive instrumentalism of legal knowledge. | contend that both anthropologists who seek to describe the culture of human rights and
lawyers who critically engage the human rights regime share a common problem—that of the “iron cage” of legal instrumentalism. |
conclude that an ethnographic method reconfigured as a matter of what | term circling back—as opposed to cultural description—offers a
respite from the hegemony of legal instrumentalism. [Keywords: human rights, law, ethnographic method, instrumentalism, knowledge]

IN A RECENT ARTICLE about anthropological debates
about human rights and cultural relativism published
in Human Rights Quarterly, the critical legal scholar and hu-
man rights specialist Karen Engle argues that anthropologi-
cal debates about cultural relativism hide a more fundamen-
tal shift (Engle 2001). What has changed from the American
Anthropological Association’s (AAA) 1947 statement on hu-
man rights (AAA 1947) to its 1999 revision (AAA 1999), and
what is salient about ubiquitous assertions by anthropolo-
gists that the discipline has changed its position on cultural
relativism, Engle argues, is not anthropologists’ view of cul-
ture but of law. Whereas in 1947 Melville Herskovitz and his
colleagues were highly ambivalent about law and about the
human rights regime, now anthropologists “have embraced
human rights rhetoric” (Engle 2001:537).

Engle’s argument prompted an article-length response
from the anthropologist of law and human rights institu-
tions Sally Engle Merry (2003).! Merry argues that Engle and
other critical lawyers fundamentally misunderstand what
anthropologists mean by culture and, hence, by cultural rel-
ativism. Lawyers fail to see that anthropologists have moved
beyond a static and bounded conception of culture as “val-
ues” to a much more dynamic, hybridic, fluid culture con-
cept (Merry 2003:67). From this point of view, culture need
not be the enemy of human rights, Merry argues. Merry’s
argument taps into a broader concern often heard within
the discipline of anthropology—that anthropological con-
cepts are misunderstood and misappropriated by the hu-

man rights regime and hence that anthropology and an-
thropologists are too often unduly ignored in processes that
could benefit from anthropological expertise.

On the surface, at least, Merry’s critique seems some-
what out of step with the thrust of Engle’s argument. En-
gle makes clear that most anthropologists understand “that
cultures are not static and monolithic” (2001:556), and she
emphasizes that she shares anthropologists’ antiessential-
ist view of culture. In fact, she takes particular anthropol-
ogists to task for momentary lapses into essentialism: “By
lumping together ‘gender, class and ethnicity,’ or ‘women,
“minorities” and indigenous peoples,’ [anthropologists Ter-
ence Turner and Carol Nagengast] fail to recognize the po-
tential conflicts among these groups” (2001:558). She also
critiques the 1999 AAA declaration for failing to be ex-
plicit enough about the fluid and antiessential nature of
culture: “While the Declaration specifically states that ‘hu-
man rights is not a static concept,’ it does not say the same
about culture” (2001:558). Engle also does not claim that
anthropologists are complete relativists. She argues, rather,
that contemporary anthropologists unfairly accuse midcen-
tury anthropology of relativism when, in fact, midcentury
anthropologists—as well as the 1947 AAA statement on hu-
man rights—took a much more politically engaged view
than this caricature would suggest (Engle 2001:554).

Yet Merry’s critique usefully draws attention to some
odd points of friction, of arguments working at cross-
purposes, as between Engle’s account and that of much
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anthropological writing. Engle asserts, for example, that
“the [AAA] statement calls for tolerance of difference, or
cultural relativism” (Engle 2001:539). Most anthropologists
would assert that tolerance for cultural difference is not at
all the same thing as cultural relativism. What is a salient
difference from one point of view in this conversation is
not from another.

Merry also adds a second important point: Interna-
tional human rights law, too, has a culture, she argues. The
point is to remind Engle, in a relativizing spirit, that her
own knowledge practices, as exemplified in this article are
specific, particular, and available for study as ethnographic
objects. Here, Merry builds on a growing body of work in
the anthropology of human rights in which she has been
a pioneer. As Mark Goodale explains in his introduction to
this “In Focus” collection, the last ten years have seen many
anthropologists turn from treating human rights doctrines,
actors, and institutions as instruments to be used (e.g., as a
tool of advocacy on behalf of indigenous peoples) to treat-
ing them as subjects of ethnographic research, on par with
other ethnographic subjects (e.g., Merry this issue, 200S;
Riles 2000; Wilson 1997, 2001).

In this article, I want to take up Merry’s suggestion that
international human rights knowledge of the specific kind
exemplified by Engle’s intervention is a “culture,” in the
specific sense of a potential subject of ethnographic study.
What interests me about the conversation between Engle
and Merry is its very condition of possibility. Engle’s anal-
ysis is representative of a growing body of scholarly and
activist projects by lawyers involved in the administration
and academic analysis of human rights who nevertheless
perceive themselves as skeptics of the human rights regime.
These lawyers look to anthropological accounts as a source
of theoretical insight and, as we will see, of methodolog-
ical escape from the constraints of human rights knowl-
edge itself. These lawyers find common ground with many
contemporary anthropological accounts. They assert that
rather than “solve” the cultural relativism problem in hu-
man rights, one should ask what it hides, what it reveals,
and who has an interest in framing the principal conversa-
tion between the First and Third Worlds in the vocabulary
of “rights versus culture”—as opposed, for example, to the
vocabulary of critiques of neoliberal economic models (e.g.,
Rajagopal 2003:166). One refrain in this movement is skep-
ticism about invocations of both culture and of victimhood
as well as attention to the political consequences of label-
ing some persons human rights “victims.” For example, a
number of feminist critical human rights lawyers argue—
in ways evocative of feminist anthropological arguments
about human rights, including Merry’s own—that treating
women as victims under international law encourages non-
Euro-American feminists to slot themselves into the role of
native subject in their engagements with international legal
institutions (Kapur 2002). '

Indeed, what is remarkable about this conversation be-
tween Merry and Engle is how much is agreed on by the
two sides at the level of theory (cf. Riles 2002). Both Merry

and Engle agree that culture should not be considered a
static, reified thing. Both also agree that for human rights
law, culture is “the other” (Merry 2003:60). Both agree that
an emphasis on culture as the source of women'’s oppres-
sion has the effect of masking other sources and causes of
oppression (Merry 2003:63; see Engle 1992a, 1992b).

But Merry's assertion that human rights law also is a
culture implicitly points to what is disturbing to an anthro-
pological reader about Engle’s article: Engle goes beyond
shared views of culture, power, and law to take an interest in
anthropology’s methods of cultural analysis and, more than
this, to appropriate and apply these back onto the study of
anthropological discourse and methodology itself. What is
significant about Engle’s analysis of anthropologists’ chang-
ing engagement with the human rights regime, aside from
the argument itself, is that she is studying anthropologists
and their discourse as a cultural artifact in its own right. In
this respect, Engle’s article breaks out of the stable frame of
analysis maintained even in most studies of human rights as
a “culture,” in which human rights practices and discourses
have remained an object of analysis distinct from the so-
cial scientific observer. As I will describe, this appropriation
of anthropology’s methods—the appropriation of cultural
analysis, and of ethnography, not simply of anthropologi-
cal concepts such as “culture”—is an increasingly common
occurrence in the human rights world.

This suggests that it is necessary to treat the intersec-
tions and gaps between disciplines as its own ethnographic
zone, to observe how particular actors make claims for
themselves and their disciplines through and against disci-
plinary accounts and the borrowing of one another’s meth-
ods. In this context, the question of exactly how anthro-
pology’s methods and tools get appropriated, reformulated,
taken apart, critiqued, and reclaimed becomes a subject wor-
thy of ethnographic investigation. Accordingly, I want to
extend recent ethnographic work on the culture of human
rights regimes to revisit ethnographically the marginaliza-
tion and appropriation of anthropology’s tools and insights
by the human rights regime.

_ Attending to the contours of this discursive landscape
will require rethinking the project of the anthropology of
human rights and, indeed, the project of the ethnography
of expert cultures in a number of ways. Douglas Holmes and
George Marcus have recently argued that what they term
“para-ethnographic” activities—activities that are in some
sense analogs to ethnography—are, in fact, quite ubiqui-
tous aspects of cultures of expertise (Holmes and Marcus
2005). Holmes and Marcus’s insight in turn evokes long-
standing debates in the anthropology of law and science
about the specific problems associated with “studying up”
(Nader 2002). Yet the phenomenon at issue in this case is
something more challenging still than “analogs” to anthro-
pological practice or even ethnographic subjects on par with
anthropologists in terms of levels of expertise, authority,
or status. Here, we have subjects who explicitly appropri-
ate anthropology’s methods, concepts, and practices, even
to the extent of turning these back on the study of the
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discipline of anthropology itself. Moreover, one condition
of this ethnography is that the bureaucratic, scholarly, and
activist outputs skeptical lawyers produce are already deeply
intertwined with the personal and institutional networks,
reading lists, and publication practices of anthropologists
working in human rights fields. In some ways, the subject
is already too well known to be apprehended as a “new
ethnographic subject.”

One way to describe this condition would be to say
that anthropological knowledge and human rights knowl-
edge often work the same terrain, but at cross-purposes.
One example would be the consequences of anthropology’s
disciplinary commitment to context when anthropological
discourse enters the human rights field. Anthropologists
sometimes invoke context in debates about human rights
when they assert that different geographical and social
contexts produce entities of different orders. For example,
claims to rights to be free from military violence in Peru do
not require engaging claims that the veil violates women’s
human rights in Afghanistan, an anthropologist might as-
sert, because the context of the deployment of human rights
discourse in one case is so radically different than in the
other.

Yet this impulse to contextualize is directly at cross-
purposes with the logic of human rights claims. Human
rights rhetoric is a tool precisely for rejecting such ap-
peals (by so-called human rights “violators”) regarding the
special social, political, or economic context of their par-
ticular acts of violation. Human rights rhetoric is effec-
tive only to the extent that it negates such contextually
derived distinctions—to the extent that it is possible to
claim that a human rights violation anywhere is of the
same epistemological order and of the same moral, polit-
ical, or legal significance as a human rights violation else-
where. By virtue of anthropologists’ very participation in
human rights rhetoric, therefore—that is, to demonstrate
their membership in the community of human rights en-
forcers (and to counter suspicions that anthropologists side
with human rights violators, as in the “culture” debates)—
anthropologists working for human rights would seem to
be forced to negate their own commitments to contextual
differentiation.?

What is interesting for present purposes is that both
Merry and Engle agree that the field of human rights is a
distinctly legal culture (Merry 2003:71). Indeed, for Engle,
anthropologists’ struggle with the subject of cultural rela-
tivism is better understood as a struggle with their own re-
lationship to human rights law as a discursive regime. I read
Engle’s analysis to suggest that in the human rights world,
the culture concept itself is often a linguistic marker, a short-
hand for the problems with the legal human rights regime
and for moments or points of rejection of that regime. An
invocation of “culture” is a performance of dissent within
this vocabulary. When anthropologists assert that culture
is not a problem for human rights, then, it is a way of say-
ing that they wish to participate in the legal regime human
rights rather than dissent from it.

There is growing agreement among both anthropolo-
gists and critical lawyers that in many cases the knowledge
practices at stake in human rights regimes borrow implic-
itly or explicitly from legal institutions, theories, doctrines,
and forms of subjectivity. In my own work, I have shown
how the knowledge practices of even the least overtly le-
gal of UN activities, the UN World Conferences, are best
understood as spheres of legal knowledge—insofar as they
explicitly engage diverse constituencies (from so-called ex-
perts to so-called grassroots) in a common practice of docu-
ment production that emulates legal practices (Riles 2000).
Harvard law professor David Kennedy, a prominent figure in
the critical study of international human rights law, makes
the same point from his disciplinary perspective:

The daily newspaper reminds us that it is the sovereign,
the President, the Parliament, the government, which de-
cides. Theirs is the vocabulary of politics. .. But increas-
ingly the decisions which allocate stakes in global soci-
ety are not taken there and are not contested in these
terms. They are taken by experts, managing norms and
institutions in the background of this public spectacle—
legal norms and private institutions, decisions rendered
in technical vocabularies. [Kennedy 2004:349]

In this article, I build on these observations to ar-
gue that the problems anthropologists encounter with the
appropriation and marginalization of anthropology’s an-
alytical tools are best understood in terms of the partic-
ularly legal character of human rights.> In other words,
I argue that an ethnographic understanding of many as-
pects of the human rights regime demands treating such
aspects as spheres of legal knowledge practice. To be more
precise, I posit that the discursive space of “interdisci-
plinarity” between anthropology and human rights is an-
imated by the pervasive instrumentalism of legal knowl-
edge. From this perspective, 1 argue that anthropologists
and lawyers who critically engage the human rights regime
share a common problem—the problem of the iron cage
of instrumentalism—although they encounter it in differ-
ent ways and from the vantage point of different starting
problems and ultimate solutions. I conclude that the ethno-
graphic method, reconfigured to respond to the specific
challenges of legal instrumentalism, offers a respite from the
hegemony of legal instrumentalism at those points at which
critique and irony, the tools of critical human rights lawyers,
fail.

HUMAN RIGHTS SKEPTICISM

I approach this subject from the point of view of my ethno-
graphic work among critical human rights lawyers. As part
of a larger study of the character of legal knowledge among
lawyers working in various capacities in the United States,
Europe, and Japan, I have worked closely over the past ten
years with legal scholars, bureaucrats, and activists involved
in various aspects of international law, human rights, and
“law and development.” All of these people share a pro-
found and sophisticated skepticism about various aspects
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of the human rights regime—its theoretical claims, its in-
stitutional practices, and its archetypal subjectivities.

The particular skeptics of human rights law with whom
1 have worked are largely associated, in one way or another,
with a school of international legal theory they term the
“New Approaches to International Law” (e.g., Riles 2002).
David Kennedy coined the term New Approaches to Inter-
national Law and its acronym NAIL. Kennedy once ex-
plained to me that the adjective new meant nothing at all
and, hence, revealed nothing substantive; nevertheless, it
had an inherently positive valence. “Who can be against
the New?” he said. In 1997, Kennedy organized a confer-
ence at Harvard entitled “Fin de NAIL: A Celebration” (see
Skouteris 1997). The conference launched the term in the
vocabulary of the broader field of international law and
human rights. But it did so by pronouncing the “new
approaches” as already officially over at the moment of
its launching. NAIL seemed to anticipate possible future
critics of their own movement with the observation that
there is really no point in critiquing (or for that matter
describing ethnographically) NAIL because it was already
over.

Participants in NAIL include legal academics; bureau-
crats working in international organizations such as the
World Bank, the International Monetary Fund, and the
European Commission; members of the foreign service of
various countries; practicing lawyers; investment bankers
trained as lawyers; individuals running nongovernmental
organizations (NGOs) in the developing world; and so forth.
The community in question is geographically dispersed—
from Cairo to Cambridge, Nairobi, Seoul, Madison, and Rio
de Janeiro. Nevertheless, these skeptics enjoy relatively easy
access to the considerable public, private, and university
funding resources available for “global” projects in human
rights, law and development, or rule of law reform; hence,
they meet frequently. Since the mid-1990s, there have been
several annual international conferences on doctrinal sub-
jects in international law (comparative law, new forms of
international regulation, public international law, human
rights law, etc.). These conferences have provided the more
formal setting for such skeptics to meet, and over the years,
several hundred persons have participated in such confer-
ences. But formal conferences are only one venue. There
are also more informal settings such as gatherings at one
person’s country house in New England or the south of
France; the constant flow of apprentices (graduate students,
young bureaucrats in training, visiting technical experts
and visiting lecturers, and romantic partners); a contin-
ual circulation of texts (academic articles and position pa-
pers) via e-mail; gossip; and intellectual, political, and per-
sonal critique—all of which are equally constitutive forms
of knowledge production.

These meetings are important to the individuals who
attend them because one of the crucial aspects of their
own subjectivity, in their own conception, is a sense of
their own marginality vis-a-vis the human rights regime,
by virtue of their skepticism. Notwithstanding this self-

image of professional and political marginality, however,
these skeptics now include persons who hold key positions
at many elite academic institutions around the world, and
persons who play key roles within international bureaucra-
cies from the United Nations to the European Commission
to the diplomatic service in both the developed and devel-
oping world. In his ethnographic work among participants
in the international humanitarian organization Medecins
Sans Frontiéres (MSF) in Europe and in Africa, Peter Red-
field describes an analogous phenomenon. MSF workers,
with a dose of irony, work to maintain for themselves an
image of the “unshaven, cigarette-smoking French man,”
in the words of one MSF volunteer (Redfield 2005a), even
as their operations have grown to a global scale, taken on
a highly professionalized valence, and received such main-
stream recognition as the Nobel Peace Prize.

Another pronounced feature of these skeptical lawyers’
subjectivity is a highly self-conscious marginality, a care-
fully performed self-positioning at arm’s length distance
from every given political position and associated group,
including even NAIL itself. People who participate in this
sociality recoil at the embarrassingly naive suggestion that
they are “members” of a group or “adherents” to any partic-
ular ideology. If one were to ask many of my informants to
recount their recent professional life histories, it would be
clear that NAIL activities play an important role in their
own self-descriptions. Nevertheless, these informants do
not wish to go so far as calling themselves “NAIL persons” or
“NAIL members”—that is, they do not wish to suggest that
these activities are actually constitutive of their own identi-
ties. I know of no one—not even the persons who might be
objectively described as the founders of NAIL—who would
openly claim, “I am a ‘New Approaches’ person.” In fact,
most of my NAIL friends would quibble with a characteri-
zation of them personally as exemplars of persons involved
in NAIL (although they would usually agree with the char-
acterization of others).

There is considerable division of opinion about issues
ranging from the relative importance of political economic
analysis versus deconstruction, to the value of engaging
in debate with so-called human rights “true believers,” to
the privileging of Euro-American and male perspectives.
In the late 1990s, a number of “New Approaches” con-
ferences became stages for disputes over what scholars
who represented “Third World” perspectives (organized
as an informal subgroup within NAIL under the acronym
TWAIL, or Third World Approaches to International
Law) saw as the marginalization of questions of partic-
ular concern to them by some First World white male
professors. But there are also other sources of conflict
within NAIL, ranging from disputes over who makes the
best dinner company—human rights victims or human
rights victimizers—to personal divisions resulting from the
breakup of romantic partnerships to negative evaluations of
one another’s performances at academic conferences, often
retold with wicked humor over drinks following formal
proceedings.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.




56 American Anthropologist e Vol. 108, No. 1 e March 2006

Although the content of NAIL skepticism is asserted in
different theoretical vocabularies and in different modali-
ties (academic articles, internal bureaucratic documents, or
NGO position papers), and although different individuals
emphasize different issues, a summary of the theoretical po-
sitions of these lawyers may prove useful as a guide.

A Critique of Power Relations

This critique includes the following points: Numerous
forms of coercion take the form of intervention in the name
of, or compliance with, human rights (Mutua 2002:19). The
field of human rights is a predominantly U.S. project; hence,
it raises questions about U.S. global domination, in par-
ticular (Mutua 2002:36). One also cannot discuss human
rights without analyzing the influence of large donors based
primarily in the United States and Europe who, whether
purposefully or not, promote certain local intellectuals and
projects that fit more closely with their own agendas while
ignoring others (cf. Mutua 2002:38). Moreover, human
rights discourse has now achieved a kind of hegemonic
status: It is “the sole approved discourse of resistance”
(Rajagopal 2003:165). Hence, it is important to pay atten-
tion both to what cannot be said in the language of human
rights and to the way human rights discourses disempower
other discourses of resistance.

A Distrust of Claims to Ethical Purity
Perhaps what unites these skeptics more than anything else

is an instinct that simple ethical positions—the good hu-

man rights activist versus the bad human rights violator—
are doing far more work than first meets the eye. Firsthand
accounts of experiences in the human rights world, often
told in a highly entertaining tone, serve as recurring para-
bles, whose point is that human rights work is often less in
the service of “victims” and more in the service of the le-
gitimation of the human rights regime, its institutions, and
the activists and bureaucrats who work within those insti-
tutions (and along with these, the funding streams and the
professional and symbolic capital that allow this work to
continue). This is fine, from the NAIL point of view, but
what is annoying is that these activists and bureaucrats
refuse to admit this commonly understood truth and per-
sist in pretending that they are doing “God’s work.” The
human rights lawyer Makau Mutua sums up the point:

I know that many in the human rights movement mistak-
enly claim to have seen a glimpse of eternity, and think
of the human rights corpus as a summit of human civi-
lization, a sort of an end to human history. This view is so
self-righteous and lacking in humility that it of necessity
must invite probing critiques from scholars of all stripes.
[Mutua 2002:x]

Mutua compares the self-presentation of the human
rights activist to the arrogant zeal of the evangelical mis-
sionary (2002:13). Others point to the hidden personal costs
to the human rights worker who must continually suppress
his or her own “bad faith” in the entire human rights project
to keep up heroic appearances. David Kennedy makes the
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point in a different way: Human rights types like to believe
that they are powerless fighters for the powerless, speak-
ing truth to power from outside the centers of authority,
he points out. One comfortable consequence of this myth
of their own powerlessness is that they rarely feel they
must take responsibility for the consequences when human
rights campaigns go dreadfully wrong as they tell them-
selves that other, more powerful actors ultimately made
the decision to invade Afghanistan or to bomb Sarajevo.
For such people, “it can be unsettling to think of human-
itarians, whether activists or policy makers, as participants
in the world of power and influence” (Kennedy 2004:xvii).
Janet Halley takes up the point in the context of the glob-
alization of feminist discourses. She points to the growing
hegemony of “United Statesean feminism” in global inter-
national organizations and the participation of feminism in
new projects of global domination around the regulation of
sex in particular:

If you look around the US, you see plenty of places where
feminism—far from slinking about underground—is run-
ning things. Sex harassment, child sexual abuse, pornog-
raphy, sexual violence. ... In some important senses, fem-
inism rules. Governance feminism. Not only that, it wants
to rule. It has a will to power. [Halley 2004:65]

Although the figure of the human rights skeptic may
seem rather marginal in the human rights landscape, recent
ethnographic work among other classes of human rights
workers suggests that the skepticism that these lawyers
claim as their badge of distinction from the “mainstream”
human rights community may be far more generally shared.
AnnJanette Rosga’s ethnographic work on the training of
Bosnian police officers in human rights methodologies, on
the one hand, and the production of social scientific re-
search by international organizations seeking to document
such human rights violations in Bosnia-Herzegovina, on the
other hand (Rosga 2005a, 2005b, 2005¢), unearths pointed,
sophisticated, and also highly humorous internal discourses
about the limits of human rights machinery among figures
at the very center of the human rights machinery (Rosga
2005a). Likewise, Peter Redfield’s MSF informants contin-
ually spoof themselves in their publications and speeches
as a bunch of overgrown 1960s radicals out of touch with
reality. What is interesting about all of these figures is that
they elaborate critiques of the human rights regime in the
very course of their own engagement with “doing” human
rights work. The skeptical human rights lawyers in NAIL are
also teaching human rights law, serving as expert witnesses,
training military commanders in human rights technolo-
gies, producing human rights documents, going on human
rights fact-finding missions, ordering military strikes, plan-
ning and implementing structural adjustment programs,
and serving on university sexual harassment committees.

A Para-Academic Modality of Analysis

But as the conversation between Engle and Merry suggests,
there is one further aspect of this skepticism that explicitly
calls anthropological discourse into conversation. It will be
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apparent to the reader that there is considerable theoretical
affinity between these lawyers’ views of human rights and
those of many anthropologists who study human rights.
The points summarized above play a central role in the
anthropological literature on human rights as well (e.g.,
Abu-Lughod 2002; Mamdani 2001; Nelson 1999). Indeed,
these lawyers import their critiques from bodies of theory
that have also influenced the recent anthropology of hu-
man rights (e.g., the work of Foucault, Fanon, Freud, Butler,
Sedgwick, Marx, Derrida, and Lacan).

These skeptics sometimes differentiate themselves from
other human rights participants (in their own concep-
tion) by producing “theoretical” styles of knowledge (see
Skouteris 1997). In particular, they have written a substan-
tial number of articles for academic law journals and have
published some books aimed at an audience of human
rights actors. I have also often heard the authors of some
such articles and books express the hope that they might
be recognized as wider public intellectuals with an audience
beyond the human rights community.

In this protoacademic guise, the methodology includes
discursive and historical analysis aimed at excavating aban-
doned strands in the history of human rights law and at
understanding the discursive roots of its limitations (e.g.,
Koskenniemi 2002). For example, some articles and books
trace the influence of ideas of civilizing and evangelizing
missions, and accompanying tropes of the “civilized” and
the “savage,” on the mediation of modern-day relations
between the First and Third Worlds through the discourse
of human rights (e.g., Anghie 1996). These self-styled the-
orists are also particularly fond of what they term map-
ping exercises. These might involve analyses of fundamental
concepts in human rights (such as the “culture” concept)
that reveal hidden tensions and contradictions (Rajagopal
2003:210). Mapping can also mean producing a discursive
catalog of the range of possible positions or arguments on
any given issue in human rights, which although accurate,
has the effect of objectifying the arguments of one’s col-
leagues in the “mainstream,” of turning them into discur-
sive specimens.

One initial ethnographic insight to be drawn from this
material, then, is that to the extent that some anthropolo-
gists understand their task as critiquing the human rights
regime and its discourse, they have competition. Some ac-
tors from within the human rights world already produce
subtle and sophisticated critique. Moreover, these actors are
deploying many of the same theoretical tools anthropolo-
gists deploy to launch this critique. Anthropologists cer-
tainly can engage in critique alongside these actors, and
perhaps even learn some critical moves from them, but we
should not imagine that we have privileged access to a dif-
ferent or more devastating line of argument. In this respect,
to the extent we claim critique as a plane of disciplinary
privilege, our critique may indeed have “run out of steam”
(Latour 2004; see also Redfield 2005b; Riles 2000).

But it is not just the space of critique that our sub-
jects now claim for themselves. They also claim the space
of cultural description and analysis. For example, in his re-

cent book, David Kennedy includes several chapters of first
person narrative that aim to capture the culture of human
rights practice in its full subtlety and complexity. He does
so in ways that uncannily resemble an ethnographic ac-
count (Kennedy 2004). His first-person accounts are full of
sensitive and destabilizing insights that might make many
an anthropologist of human rights envious. One feature of
human rights as a fieldwork locale, in other words, is that
the anthropologist must contend with, and perhaps even
participate in, the subjects’ own paraethnographic work
(Holmes 2000; cf. Riles 2001).*

DIFFERENCES OF GENRE

On closer observation, however, something is “off,” from an
anthropological perspective, in this work. David Kennedy’s
cultural description, based on short trips to conferences,
a day on a battleship, a few days on a human rights
mission, and so on, more closely resembles the genre of
19th-century travel diaries than Malinowskian social sci-
ence. The “mapping exercises” that dominate the academic
work of these skeptical lawyers are likely to strike anthro-
pological audiences as somewhat sloppy, imprecise, and
uninformed. One anthropologist friend to whom I recom-
mended David Kennedy's book commented after reading
it that it was an arbiter of the law professor’s privilege that
the author could make points that are in general circulation
in the academic culture without acknowledging the work of
others, or perhaps that the author could even hold onto the
conceit that he or she is the inventor of those ideas. Other
anthropologists have commented on their frustration with
these lawyers’ lack of interest in the details of human rights
conditions in locales that the anthropologist has experi-
enced firsthand.

It is perhaps this irksome sense of amateurism, of free
play and frivolity about the details, that animates Merry's
critique of Engle’s discussion of anthropological debates.
Other anthropologists have criticized what they see as
the futility of legal theory games for their own sake—the
propensity of these lawyers to play freely and loosely with
concepts, to mix and match, to do some structuralism here
and some psychoanalysis there without a clear sense of
theoretical, epistemological, or ethical commitment. How
should we make sense of this disjuncture between analyti-
cal styles, and is the propensity on the part of anthropolo-
gists to see in this disjuncture a disciplinary difference war-
ranted? To begin to answer this question, it is necessary to
say more about the cultural practices of these skeptical hu-
man rights lawyers.

Beyond the scholarship, there are also differences
in anthropologists’ and critical lawyers’ genre of self-
presentation. The carefully calibrated and yet highly ironic
move of self-constitution as a movement whose moment
has passed—as implied by the conference title “Fin de
NAIL"—gives some sense of the discursive sophistication
of these actors. It also is suggestive of the importance of
image—of producing a proper subject and object—for these
actors. In my conversations with anthropologists who have
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attended NAIL conferences, I have heard many anthropol-
ogists voice distaste at what they perceive as a “posturing,”
“flippant,” and “cliquish” personal style on the part of at-
tendees at NAIL events.

For some anthropologists, however, the problem may
not be differences, but similarities. Comments from some
anthropologists suggest a certain confusion or even frustra-
tion about the fact that skeptical human rights lawyers do
not behave in the different, lawyerly way these anthropol-
ogists might have imagined human rights lawyers to be-
have. These lawyers seem too interested in critical theory
and too uninterested in the technical details of law. Further-
more, their work seems inadequately focused on designing
and implementing “concrete” human rights projects “on
the ground.” They should be less internally focused and
more ethically committed. They should be acting in the
trenches, not in the ivory towers of theory, in other words.
The criticism is a source of consternation for some skeptical
lawyers. One critical human rights lawyer told me of the ex-
perience of attending a conference of human rights lawyers
and literary theorists on the subject of human rights. At the
conference, the literary theorists repeatedly prodded him
to take more mainstream positions on doctrinal legal sub-
jects, and they repeatedly voiced frustration at his interest
in “theoretical” questions. When he refused to play the role
they had set out for him, he told me, one cultural theorist
told the group, “I think our problem is that we have the
wrong lawyers at this conference” (conversation with au-
thor, April 15, 2005). The human rights lawyer found the
story amusing but also symptomatic (to use his wording) of
cultural studies scholars’ fantasies about the law.

But one might make the same observation about these
lawyers’ fantasies about anthropology. For their part, as
Merry suggests in her article, critical human rights lawyers
entertain fantasies about anthropology as the realm of “cul-
ture,” as a kind of ready-at-hand antidote to the techno-
cratic rationalities of law. These lawyers often voice a hope
that anthropology might be a realm of imaginative possi-
bility, or of glamorous new theory, perhaps even a semi-
utopian space full of accounts of modernism’s others—
in short, of scholarship untethéred from instrumentalism.
Hence, many express frustration when anthropologists put
their own knowledge practices to one side to advocate in
“lawyerly” language for human rights. In an analogous
way to some anthropologists’ sense that something is “off”
in these lawyers’ usage of theory, critical lawyers argue
that something is “off” in anthropologists’ invocations of
law.

One example of this criticism appears in a 2003 debate
in Political and Legal Anthropology Review (Vol. 26, No. 1)
between John Borneman (2003a, 2003b) and legal scholar
Kunal Parker (2003) regarding U.S. intervention in Iraq.
Borneman, the anthropologist, advocates the rule of law
after “regime change” in Iraq; meanwhile Parker, the legal
scholar, expresses skepticism about Borneman'’s underlying
conception of “law.” Parker argues that Borneman can sus-
tain his faith in the potential of the rule of law in postinva-

sion Iraq only by subscribing to a naive layperson’s under-
standing of the separation of law and politics:

This leads. . . to...Borneman’s faith in the distinction be-
tween “democracy” v. substance, with its historical con-
tingency, and “law” v. procedure, with its alleged ahis-
torical universality and stable meaning. American legal
historians have long known that the boundaries between
“politics” and “law,” or between “substance” and “proce-
dure,” are infinitely malleable and have shifted over time.
Calling something “legal” or “procedural” has served as
much to designate it as not “political” or not “substan-
tive,” and thereby to mask its political nature, as anything
else. Furthermore, the meaning of the most “procedural”
law is always indeterminate. [Parker 2003:46)5

Parker’s argument here is notidiosyncratic: I have heard
critical lawyers point out on several occasions that anthro-
pologists believe too much in a simplistic, idealized view
of law, in general, and of human rights, in particular. This
demonstrates that anthropologists are not experts on hu-
man rights—if they were, they would be more agnostic
about human rights law, because the marker of a true expert
is a subtle agnosticism. But it is equally interesting that this
exchange about the character of law builds on an earlier dis-
agreement about the nature of anthropological knowledge.
Parker writes, '

Borneman states that he speaks as a social anthropologist,
as one “concerned with aspects of the social, of rebuild-
ing the social body and its culture after violent conflict.”
Are we to take it then that anthropology’s role in the un-
folding narrative of “regime change” is to be no more
than one of identifying for political power the realm of
the “social” as something that needs the most thorough
“caring” transformation? I hope not. [2003:47, citations
omitted]

To which Borneman replies,

Parker imagines a bemused and benign role for anthro-
pologists, where ethnographic encounters render our
“mediated conceptual weaponry . .. mysterious, serendip-
itous, and surprising.” This is a lovely romantic vision,
but just does not hold (if, in fact, it ever did) for most
contemporary fieldwork-mediated knowledge. Most of
our encounters are downright repetitive and predictable,
even though they also entail unanticipated forms of en-
gagement and kinds of responsibilities. We are told to
look for cracks in the facade, from margins to center, for
hope amidst despair, or critique at the heart of the as-
sertion of habit. But these are positions of initial engage-
ment, not outcomes of a longer period of engagement
with alterity and of a writing process, at the end of which
surprise, or the distinction between margin and center,
is often just a heuristic device if not a ruse employed to
claim ethnographic authority. [Borneman 2003a:53}

In this exchange, Parker and Borneman stake out clear
disciplinary perspectives: Each speaks from the standpoint
of a discipline—law or anthropology. Each steadfastly, even
absolutely, refuses the fantasy the other holds about his dis-
cipline. Law cannot master politics, as the anthropologist
might fantasize, Parker tells Borneman; fieldwork cannot
produce surprise, as the lawyer might fantasize, Borneman
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retorts. Their dialogue highlights some of the frustrated fan-
tasies and confusions about genre that pervade the engage-
ment of anthropological and human rights discourses. In
the section that follows, I argue that this problem is best
understood by treating human rights as one instantiation
of legal knowledge practices. '

HUMAN RIGHTS INSTRUMENTS

Although the rich and sophisticated exchange between
Parker and Borneman described above involves many is-
sues, from the character of ethnography to the nature of
politics, what first ignites Parker’s critique of Borneman'’s ar-
gument for the Rule of Law is Borneman’s confidence that
law can be wielded successfully as a tool. Engle’s criticism
of anthropologists’ “embrace” of the human rights regime
likewise reflects a certain bemused frustration with what she
views as anthropologists’ newfound faith in the instrumen-
tal value of human rights. These two lawyers’ skepticism
about the instrumentalist understanding of law they find
in the work of their anthropological interlocutors builds on
a long history of legal instrumentalism and of frustrated
attempts to critique and dislodge it.

As I have shown elsewhere (Riles 2004), an instrumen-
talist conception of law is the agreed theoretical and polit-
ical basis of modern U.S. law. This political and theoretical
understanding of law as a tool or instrument also provides
the concrete, day-to-day form of legal knowledge practice—
that of thinking in terms of relations of means to ends. The
phrase “law is a means to an end” or “law is an instrument”
appears hundreds of times in the canonical texts of modern
U.S. jurisprudence.® This technocratic instrumentalist un-
derstanding of law is as prevalent in projects of legal reform
that present themselves as politically “progressive” as it is in
the service of conservative projects. To think like a lawyer is
to think of law as a tool or a means to an end, whether one
imagines law as a tool of social justice or a tool of corporate
interests. This is not to suggest that legal knowledge does
not, at particular points, invoke, defer to, or deploy genres
of knowledge that are explicitly imagined as “not techno-
cratic,” as demonstrated in Mariana Valverde’s (2003) work
on the uses of common knowledge in legal settings. Indeed,
I want to suggest that we understand the fascination with
culture and with anthropological methods in human rights
law as just one such point of invocation and deferral. Yet the
uses of such knowledge, and the framework within which
it enters legal debates, remains defined by an instrumental
logic.

In the postwar period, international law has developed
in an increasingly technocratic direction. The influence of
the U.S. technocratic instrumentalist approach to law has
been particularly strong through the leadership role of U.S.
trained lawyers (of various nationalities) in the building of
key institutions of the postwar international legal regime.
These U.S.-trained lawyers have promoted a vision of in-
ternational law as a set of problem-solving institutions and
of legal techniques deployed and managed by international

bureaucrats. In this way, the technocratic instrumentalism
that pervades U.S. domestic legal knowledge has also be-
come the hegemonic form of international legal reform
projects such as human rights.

Ciritical legal scholars have articulated a number of so-
phisticated critiques of the technocratic instrumentalism of
legal knowledge. First, they emphasize that it depoliticizes
social conflict. Instrumentalism is sometimes presented as
a progressive approach to the law—human rights doctrines
in the service of grassroots people, as a means to social ends,
for example. Yet some critics suggest that the technocratic,
managerial, pragmatic orientation of legal instrumentalism
contains a built-in bias against more fundamental change.
For example, technocratic processes for advancing women’s
human rights may in fact predefine what counts as a harm
in ways that are profoundly limiting. Some women from the
French territories in the Pacific among whom I conducted
fieldwork experienced tremendous frustration with the fact
that at the UN Fourth World Conference on Women held
in Beijing in 1995, it was procedurally difficult to define
the experience of colonization as a women’s human rights
issue. In UN parlance, colonization is a political question,
not a technical one (Riles 2000).

Critical legal scholars have contributed sensitive, yet
scathing, sketches of the “double binds” and “bad faith”
entailed in the subjectivity of the technocrat who, to as-
sume his proper role, must develop a professional insensi-
tivity to certain kinds of “irrational” interests. For example,
it becomes necessary for the Venezuelan-born but Harvard-
trained lawyer at the international organization to assert
that Latin American NGOs that speak about the harms of
neoliberal legal reforms are well intended but just do notun-
derstand the technical details. Or it becomes necessary for
the advocate of humanitarian intervention to turn a blind
eye to the collateral damage inflicted by such interventions
(Kennedy 2004).

For my informants, these questions also frame the
practical conditions of the institutional politics within
which they operate. They have many stories about be-
ing passed over for promotions, being ignored as candi-
dates to lead important projects, or being denied tenure
at universities on grounds that their approach to inter-
national law is “just not practical.” I was recently told
of a young diplomat who, when asked to write a coun-
try report on human rights in China, produced a bril-
liant discussion of the ways human rights rhetoric was
being deployed and redeployed in the service of projects
most would see as decidedly not progressive. Needless to
say, the storyteller told me, the diplomat was required to
rewrite the report entirely to eliminate this “extraneous”
discussion. In these persons’ view, an unquestioned be-
lief in the fundamentally instrumental nature of law, as
well as a lack of tolerance for “theory,” “utopian think-
ing,” or “critique,” have too often convinced well-meaning
people in the human rights system to take the wrong po-
sitions. Yet it is well accepted by critical human rights
scholars that even the most sophisticated critiques of the

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



60 American Anthropologist e Vol. 108, No. 1 ¢ March 2006

political biases of instrumentalism usually cannot be artic-
ulated or heard within human rights institutions. In the
legal academy and in international human rights organiza-
tions alike, critical lawyers bitterly recount the experience
of watching efforts to critique the distributive consequences
of technocratic regimes get sidelined on their own techno-
cratic grounds. This problem with the failure of critiques of
instrumentalism for critical lawyers also indexes their sen-
sitivity to what they perceive as the larger failure of critique
in the face of the hegemony of neoliberalism.

It is not simply that critique fails to dislodge legal in-
strumentalism for these lawyers: Instrumentalism is also
the condition of their own daily work, as laborers in the
law. Whatever sociality critical human rights lawyers share
through conferences, e-mail contacts, and holiday visits,
daily work and life takes place in a quite different register.
In their work as law teachers, they must teach legal doctrine
from a largely instrumentalist point of view; in their work
as bureaucrats, diplomats, or corporate lawyers, they must
think about legal projects, and about their own role in those
projects, in an instrumentalist way. I have often heard crit-
ical human rights lawyers talk of “passing” as “mainstream
lawyers” or of their “closeted life” in the bureaucracy, the
law firm, or the academy, speaking in only half-joking paral-
lels to the experiences of sexual and racial minorities. Some
people I know resent this daily engagement with instru-
mentalist legal knowledge as an intrusion, a waste of time,
or even a kind of subjugation. Others enjoy their involve-
ment in “mainstream projects,” value that work as a kind
of craft, and are proud of their modest accomplishments
in that world. However, for all my informants, the oppor-
tunity to perform one’s skepticism of legal instrumental-
ism in some contexts depends also on submission to the
instrumentalist knowledge practices and forms of subjec-
tivity that define human rights law at other times and in
other contexts.

In this sense, instrumentalism becomes the iron cage
of daily knowledge work from which engagement with
critical theory and with anthropology—as well as partic-
ipation in events at which one is encouraged to voice
one’s skepticism about legal knowledge explicitly—serves
as an exception, a point of respite. These individuals per-
sist in understanding their skepticism about the human
rights regime as a marginal position in the human rights
world because they interpret their personal successes within
human rights institutions as the result of their skill in
hiding their skepticism, not the result of that skepticism.
I believe that we can understand these persons’ careful per-
formances of marginality or distance from both mainstream
and critical positions, and their heightened sensitivity to
questions of self-presentation, as an effect of the compli-
cated self-positioning required to balance their subtle and
multifaceted relationship to the instrumentalism of legal
knowledge.

From this point of view, we can understand the styles
of scholarship and self-presentation—the performances of
frivolity, gossip, even purposeful academic amateurism—as

(momentary) positions of something that is not techno-
cratic lawyering. Indeed, this is precisely what some anthro-
pologists found puzzling about these performances. The
lawyers’ spoofs of the earnestness (to use their wording) of
human rights activists and the identity claims of human
rights victims become ways of drawing attention to an eth-
ical landscape in which human rights victim, human rights
violator, and human rights advocate all are already instru-
mentalized subject positions. These are attempts to show
how one cannot engage these subject positions outside the
hegemonic logic of means and ends, despite the efforts of
various players in this game to divide themselves into what
Mutua calls the human rights “saviors,” the human rights
“victims,” and human rights “savages” (Mutua 2002:10).

The genre of the spoof or the purposefully frivolous
draws attention to these ironies without producing yet an-
other earnest and, hence, instrumentalizable account of the
human rights regime. In other words, these performances
reject the earnestness of efforts to critique legal knowledge
as both ineffective and intellectually disingenuous. It is seen
as ineffective because it is too easily either sidelined by tech-
nocratic reasoning or instrumentalized as the rationale for
further “interventions” on behalf of further “victims”; it
is viewed as disingenuous because it fails honestly to ac-
knowledge the critic’s own participation in the technocratic
machine he or she critiques. Such performances also cast
aside any utopian fantasies of dislodging the hegemony
of technocratic instrumentalism. In this respect, skeptical
human rights lawyers share certain intellectual and polit-
ical affinities with certain strands in postmodern theory,
and these bodies of theory command considerable inter-
est among these skeptical lawyers. I am often asked about
anthropology’s reflexive moment of self-critique. From my
informants’ point of view, George Marcus, James Clifford,
Clifford Geertz, and Donna Haraway are the most familiar
and well-respected examples of the contributions of anthro-
pology to the understanding of the current ethical situation.

Engle’s argument that culture is a marker for what is
not-law, then, nicely captures the appeal of culture for skep-
tics as a place of respite from the technocratic dimensions of
law. In conversations with skeptical lawyers, I often hear the
term culture used to mean something closer to the anthro-
pological concept of “theory.” (E.g., a “cultural approach”
to law could mean a Foucauldian approach, a psychoana-
lytic approach, or, in fact, any approach that is not “em-
pirical,” instrumentalist, or already committed to a tech-
nocratic project.) The very marginality of culture—and of
anthropology, as the discipline devoted to culture—to law
is what gives culture and anthropology their cachet. The
invocation of culture is a performance of lack of faith in
instrumentalism, on par with the frivolity, spoofs, and pos-
turing that frustrates some anthropologists who come into
contact with these lawyers.

But if it is possible to understand these skeptics’ turn
to anthropology and to the concept of “culture” as a kind
of escape from instrumentalism, there are ways in which
these skeptics nevertheless remain deeply instrumentalist

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.




Riles o Anthropology, Human Rights, and Legal Knowledge 61

in their own thinking. Although they do not wear their in-
strumentalism on their sleeve, it bubbles to the surface at
key moments. I remember receiving a particularly strong
rebuke at a NAIL conference, when I was a young anthro-
pologist first presenting my own research on human rights
institutions. The rebuke came from a prominent member
of this group, a diplomat from a small northern European
nation. This person, a devotee of poststructuralist theory,
had already published highly sophisticated semiotic analy-
ses of international legal ideology and, hence, was knowl-
edgeable in the bodies of theory I was deploying. But for
his taste, my work went too far. He responded to my pre-
sentation with a resounding, highly agitated account of the
necessity to act at the moment—something to the effect
that at the moment “when two ships are about to collide
in the night,” the international lawyer must intervene. It
was an account of the realness of crisis and the need to
make a practical, instrumental decision. What was partic-
ularly confusing about this rebuke was the way it equated
kinds of work anthropologists would want to differentiate.
My critic saw poststructuralist theory, “navel gazing,” and
ethnography as all forms of leisurely nonaction, as opposed
to professional, up-to-the-minute instrumental action.

Most critical human rights lawyers I know are rarely so
explicit, but on closer analysis many aspects of their prac-
tice are best understood in terms of the relation of means
to ends. At a conference I attended several years ago, a
young graduate student in law, new to the world of human
rights skeptics, asked, “What about justice? Why don’t we
talk more about social justice concerns?” The groans and
snickers were audible as the speaker put on an expression
of feigned seriousness and sympathy for the question. The
speaker then calmly proceeded to take the question apart
by challenging what “justice” could mean in that particular
context with a series of humorous but shocking anecdotes
of “victims” in one context becoming monstrous perpetra-
-tors of human rights violations in the next. The student
later said she felt humiliated, patronized, and offended by
the particular examples the speaker had chosen, which she
felt were specifically chosen to provoke her. I never saw her
at another such event.

I think we can understand the experience of this stu-
dent as an encounter with the very same instrumentalist
technocratic legal knowledge practices these skeptics reject
in other contexts—albeit presented in their own perfor-
mances as a postmodern rejection of legal knowledge. The
technocratic, instrumentalist conception of law treats law
as a means not an end. The ends of law, rather, are defined
in other spheres outside the law (politics, society, and econ-
omy). For example, a law might be a tool of social justice,
economic efficiency, public morality, a “culture of life,” or
economic redistribution. The same legal argument could be
used in a legal brief for the purpose of exposing racism or
for harassing one’s former spouse in a divorce settlement.
Those are the ends, and they are for politicians or clients
to decide. Lawyers rather stick to the manipulation of the
means. The technocratic lawyer, as wielder of the tools is

a controlled, limited form of subjectivity, one that acts on
behalf of, and yet yields to, someone or something beyond
herself or himself as well as beyond the tools (the human
rights victim, the human rights cause, and the ends). To be
a professional lawyer, then, is to be agnostic about the ends
and to be far more interested in the means (Riles 2004). In
other words, the student’s “error” in asking “What about
justice?” was that she drew too much explicit attention to
the ends. That these critical lawyers should experience that
as an embarrassment, as a kind of taboo that demands a
humorous but, nevertheless, sanctioning response, suggests
the affinity between their own knowledge and that of the
very technocrats they abhor.

Even the para-academic quality of these skeptical hu-
man rights lawyers’ knowledge—the deployment of post-
structuralist arguments, the appeals to modes of descrip-
tion that mirror ethnography—are always already a kind
of instrument, a weapon to make a specific intervention in
the activities of or debates about human rights institutions.
David Kennedy, for example, tells his readers that his contri-
bution is not new knowledge but, rather, the instrumental-
ization of old knowledge: “The negatives {of international
humanitarian work] are discussed privately, often cyni-
cally, but rarely strategically” (Kennedy 2004:xviii). Like-
wise, Engle’s critique of anthropologists’ attempt to mediate
their dual commitments to human rights and to cultural dif-
ference with the concept of a “right to culture” is ultimately
framed in terms of the difficulty of instrumentalizing such
a concept as a technique of intervention: “Collective rights,
along with the other mediating techniques, might provide
new justifications for the AAA to act, but they don’t deter-
mine how it should act” (Engle 2001:559).

No wonder the work seems askew to many
anthropologists—what looks like the misuse of the
culture concept, for example, is in fact a solution to an
entirely different problem, a means to an entirely different
end. Engle’s culture has little to do with anthropological
definitions of culture (even though she understands herself
to be writing about anthropologists’ use of the word
culture). Rather, Engle’s culture concept takes its form from
the legal work the term does in framing and channeling
the larger (political) conversation about the human rights
regime and its limits. From this point of view, it is beside
the point to correct the lawyer’s inaccuracies. What Engle
has done is not so much “demonize” culture, as Merry
(2003) suggests, as instrumentalize it.

This of course is not Engle’s aim. On the contrary, she
and other critical human rights lawyers seek to produce a
kind of knowledge that sidesteps the technocratic instru-
mentalism of legal knowledge. And yet, an ethnographic
account of these skeptical human rights lawyers must em-
phasize the ease with which a critique of legal tools is trans-
mogrified into a tool of legal critique; the way an insight be-
comes an intervention in a legal debate. In other words, the
ethnography of skeptical human rights knowledge draws at-
tention to the propensity of the means-ends relationship to
absorb everything into its own logic—essentially to make a
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tool out of anything and everything. The inexorable prob-
lem of my informants is that a description of an instrument
is itself already an instrument—an extension or use of the
very instrument it describes.”

CIRCLING BACK

I have argued that human rights lawyers’ invocations of an-
thropological concepts and methods of knowledge produc-
tion are best understood as a kind of rebellion against the
instrumentalism of legal knowledge—from within the
framework of instrumentalism itself. In this context,
culture—and the wider ironic and para-academic knowl-
edge practices that invoke culture—becomes a kind of per-
formative position, an alternative to both legal instrumen-
talism and the critique of instrumentalism. But I have also
shown how the performance of culture ultimately fails to
produce a position “outside” legal instrumentalism. “Cul-
ture” here becomes the inside out (Riles 2000) of instru-
mentalism. Its form and content are already (negatively)
dictated by the form of the legal instrument itself. What
implications might this ethnographic insight have for the
anthropology of human rights?

In recent years, some anthropologists have positioned
themselves and their knowledge as being of some use to hu-
man rights administrations; others have lamented the fact
that anthropological knowledge is not adequately put to use
within the human rights framework. One sometimes hears
the suggestion that if only human rights lawyers under-
stood the true nature of Muslim women’s experience of the
veil, for example, or Melanesians’ concept of “ownership,”
they would make different rules. Often the concept of “cul-
ture” becomes the shorthand for anthropologists’ potential
contribution to human rights law.

The material I present in this article helps to explain
the considerable frustrations these anthropologists have en-
countered when they engage the human rights regime. This
discussion of the knowledge practices of even the most
anthropologically sympathetic of human rights lawyers
demonstrates the proclivity of legal knowledge, with its par-
ticularly instrumental character, to instrumentalize every-
thing in its path. Thatis, to engage the human rights regime,
anthropologists must position culture as something use-
ful, something of instrumental value to the lawyer and his
client, the human rights victim. As one critical lawyer put it
to me recently with cruel irony, “We [human rights lawyers]
want you [anthropologists] to give us some facts so we can
build better tools” (conversation with author, August 20,
2005). The problem is that a thick description turned intoc a
tool of problem solving is no longer the same thick descrip-
tion. Culture takes on the particular form of an instrument;
it becomes its own relation of means to ends. In this con-
text, familiar words and categories—women, culture, or the
social group—now have an entirely different valence; they
are instrumentalized.

But as Mark Goodale points out in his introduction to
this “In Focus,” a second wave of anthropological engage-

ments with human rights purposely rejects this Kind of role.
Some anthropologists now treat human rights regimes as a
culture of its own—that is, they seek to describe it as a sub-
ject of study. In this article, I participate in this trend in a
way by describing in turn the encounter between these an-
thropologists of human rights and an equally sophisticated
group of human rights lawyers. As I show, what both sides
share is their rejection of the earlier instrumental view of
both law and anthropology. Indeed, for both these anthro-
pologists and these lawyers, reaching out to one another
becomes a kind of performance of their rejection of instru-
mentalism.

Here, the affinities between skeptical lawyers and an-
thropologists of human rights deserve further attention.
The difficulties these lawyers face in overcoming the instru-
mental character of legal knowledge perhaps have analogs
in the difficulties experienced by their anthropological
counterparts. First, just as human rights skeptics ultimately
contend with their own proximity to legal instrumental-
ism, anthropologists of human rights institutions contend
with the fact that the human rights regime differs in some
ways from traditional ethnographic subjects. Specifically, its
discursive proximity—the fact that human rights experts
will read, react to, critique, and redeploy anthropological
work in ways that are beyond the anthropologist’s control—
exposes the work to instrumentalization by the very sub-
jects of ethnography. Consider once more the dialogue be-
tween Engle and Merry, which I alluded to above. Recall
that in response to Engle’s legal use of the culture concept,
Merry extended that concept to law, arguing that interna-
tional human rights law, too, has a culture. What interests
me is the way the “culture” concept itself becomes instru-
mentalized in Merry’s argument, as a tool to be yielded in
her debate with Engle. This is so even though Merry’s own
approach to human rights institutions is self-consciously
descriptive and not instrumental.

If skeptical human rights lawyers make clear the limita-
tions of critique in the face of the instrumentalism of legal
knowledge, I want to highlight the limits of description, in-
cluding ethnographic description of the regime itself. That
is, to present the human rights regime as another cultural
object among others is already to make an intervention in
a debate framed in terms of legal knowledge—to create an
instrument, in other words. To put the point more gener-
ally, a conventional description of human rights is either
a use of human rights knowledge against itself, or a use of
oneself and one’s own knowledge in relationship to human
rights knowledge.

In my earlier work, [ have sidestepped this problem by
focusing on pockets of noninstrumental practice within the
legal field. For example, I have described aesthetic practices
within human rights NGOs (Riles 2000) and documentary
practices within international institutions (Riles in press).
Yet I want to close by outlining tentatively the contours
of another possible response. To do this, I need to reveal
something further about the fieldwork that is the subject of
this article.
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The conventional mode] of the fieldwork project goes
something like this: Anthropologists begin at home in the
academy, with theoretical questions and problems. They go
to the field to answer those questions, to solve those prob-
lems. In the course of the fieldwork encounter, however,
they discover different questions and problems altogether;
it is these new questions that are the ultimate effect or con-
sequence of the ethnographic encounter. This model fails
fully to capture my intimacy with this particular ethno-
graphic subject. My own trajectory actually worked the logic
of problems and solutions in reverse.

I began “among the NAIL,” we might say—that is, I was
educated into human rights law in dialogue with some of
the persons and projects described in this article. I framed
my problems and questions there—to put it simply, these
were problems about the limits of legal skepticism and
questions about how to circumvent the hegemony of legal
knowledge (see Riles 2000, preface). I then came to anthro-
pology as an anthropologist comes to the field—in search
of solutions to those problems. Along the way, I discov-
ered new—anthropological—problems. Fieldwork in NAIL,
then, is an act of circling back, of engaging intellectual
and ethical origins from the point of view of problems that
now begin elsewhere. In other words, fieldwork entails self-
consciously reencountering the subjects of this article as a
source of intellectual surprises and as points of engagement
for anthropological problems.

As an ethnographic project, “circling back” poses a
number of challenges. The first concerns my effort to en-
gage old social relations in a new register. My friends read
artifacts of my attempts to engage them as informants, such
as drafts of this article, with interest and appreciation. But
they read them as exemplars of the kinds of knowledge prac-
tices I have described in this article—that is, as ironic perfor-
mances (albeit with a very serious point). Although I have
tried at various points and in various ways to explain my
aims, from my informants’ point of view, very little has
changed in our relationships: They are aware that 1 “went
away” for a few years, became older, perhaps a little less
engaged, but that happens to lots of people.

More difficult still is the question of audience and con-
stituencies for the ethnographic account. I am aware that
this artifact fails as conventional ethnography. There are
some obvious ways in which this is the case: I am unable
to provide certain requisite elements of ethnographic de-
scription (such as accounts of social relations, history, and
politics), because a description of this kind would cause var-
ious kinds of harm to my friends, who seek precisely not
to account for themselves in these terms. A mere attempt
at ethnographic description, in other words, must contend
with the unavailability of the aesthetic devices and analyt-
ical categories that make up the ethnographic convention.
I have struggled with other problems of genre: My subjects
would prefer a genre of account closer to their own knowl-
edge practices—a lighter, even ironic telling of their story.
But such an account would seem as inappropriate in an an-
thropology journal as these lawyers’ performances strike an-

thropologists as strange. In a more general sense, the start-
ing premise of the ethnographic project seems absent: There
is no immediately apparent lack of knowledge of the subject
and no self-evident gap in the knowledge base for ethnog-
raphy to fill. These ethnographic subjects are not unknown
others but familiar fellow travelers whose practices remain
nevertheless ethnographically inaccessible, uninteresting,
and, at times, infuriating.

But perhaps failure is the only possible response to the
hegemony of instrumentalism (Miyazaki and Riles 2005).
To see how circling back is neither a replication nor an ex-
tension of the indigenous point of view nor a position that
claims to be “outside” the subjects’ own knowledge prac-
tices, let me close by contrasting the temporality of circling
back as ethnographic practice to the temporal orientation
of legal knowledge.

As 1 have argued elsewhere (Riles in press), human
rights knowledge has what I call a “temporality of projects.”
What I mean is that it is understood by its practitioners to
occupy particular discrete segments of time, segments in
which discrete projects are undertaken and then come to
an end. At present, for example, human rights lawyers are
debating strategies and approaches for holding occupying
powers to certain human rights standards regarding torture.
Torture under conditions of occupation is the problem of
this moment, and the moment is defined by the problem.
But at some point, it is expected that the problem will come
to be replaced by other more pressing problems and associ-
ated projects. This helps to make sense of the joke implicit
in the “Fin de NAIL” label—that is, the positioning of NAIL
as a project already finished, in the way legal projects rou-
tinely come to be finished.

The temporality of circling back in contrast borrows
from a conventional anthropological understanding of the
way questions periodically return fresh or linger in the back-
ground to be picked up again. Although ethnography in
the modality of circling back works the same “ground” as
legal knowledge (anthropological knowledge is already en-
tirely commingled with the ethnographic subject), circling
back serves as a counterpart to the forward-looking but ul-
timately periodically limited temporality of human rights
projects. Circling back does not produce new knowledge of a
foreign object, new solutions, or even revisit old knowledge
from a new perspective. Rather, in contrast to the forward-
looking temporality of projects, the ethnographer in the
modality of circling back commits to standing in two tem-
poral places at once—past and present—and hence to the
pull of the past into the present (Miyazaki 2004).

In this article, I show how because of the legal charac-
ter of human rights, in which instrumentalism is the hege-
monic knowledge form, ethnographic description (of hu-
man rights as culture) is already a legal instrument. I show,
in other words, how under certain conditions ethnographic
description transmogrifies into its subject. The question,
then, is what ethnography under such conditions might
become. One of the emerging features of some current
ethnographic work in human rights is an empathy for and
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responsiveness to human rights actors’ own efforts to guard
against claims of ethical purity, and an effort to respond in
kind, with an ethical commitment to hold back and to pro-
tect the ethnographic subject from attempts by the various
constituencies for the ethnographic text to instrumentalize
it in turn (Jean-Klein and Riles 2005; Redfield 2005b; Rosga
2005a, 2005b). My point has been that where ethnographic
description is already absorbed into the hegemonic form of
its subject, this ethical commitment demands that ethnog-
raphy become something other than description and cul-
tural analysis. I intend this project of circling back as one
attempt in this direction.

ANNELISE RILES Departments of Anthropology and Law,
Cornell University, Ithaca, NY 14853-4901
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1. This article was published in Political and Legal Anthropology Re-
view under my editorship, although I did not play a role in shaping
the argument.

2. AnnJanette Rosga offers another example. She recounts her at-
tempts to “contextualize” the social scientific study her informants
had asked her to produce by revealing in the final report the social
process of its making, and the social, political, and economic dif-
ficulties encountered along the way (Rosga 2005c¢). Rosga’s infor-
mants respond to a draft of her report with annoyance and distress.
She concludes by asking, “Do anthropological moves to ‘reveal’
constructedness pull the rug out from beneath human rights ac-
tors who assume constructedness but who feel the need to present
more “transparent” findings in order to get funding?” (Rosga
2005¢).

3. The anthropology of human rights has tended to reproduce
methodologically the human rights community’s own divide be-
tween human rights institutions and actors, on the one hand, and
the clients of human rights institutions, on the other hand. My
discussion here is limited to the anthropology of human rights
professionals, rather than their clients. There is, however, now a
considerable body of new and challenging ethnographic work on
the clients of human rights organizations (e.g., Coxshall 2005; Jean-
Klein 2003).

4. Human rights institutions even seem to anticipate the ethno-
grapher’s arrival. Rosga recounts how her NGO subjects enlist her
services as a researcher in producing a sociological study (Rosga
2005¢; see also Dahl 2004). The ethnographer arrives on the scene,
in other words, to discover that the subjects claim that the an-
thropologist’s work—the work of producing cultural description—
is already indigenously done. And to add insult to irony, some
subjects, such as the human rights workers who engaged Rosga,
are clever enough to get the work already indigenously done
by the anthropologist herself. Rosga’s ethnographic discovery of
how she was immediately slotted into the role of staff researcher
is prescient. As I have suggested elsewhere, human rights slots
ethnography in: There are gaps in the literal and figurative forms
(Riles 2000) of the asylum petition for the expert ethnographic
account, and even places in funding proposal for ethnographers
to produce accounts of the organizational cultures of human
rights administrations and the cultures of those administrations’
clients.

Doug Holmes and George Marcus have discussed this condi-
tion in terms of the anthropologist’s “complicity” with the subject
(Holmes and Marcus 2005; see also Maurer 2003), a phrasing that
usefully foregrounds the necessity of refusing claims to ethical pu-
rity and neutrality in such ethnography. I have recently described
this condition as a question of collaboration and collegiality, in
which the relationship with the ethnographic subject becomes a
model for the relationship with the academic colleague and vice
versa (Riles in press). But I like Rosga’s formulation: “We're just
driving along, side by side, in the next lane” (Rosga, conversation
with author, April 10, 2005).

5. For his part, Borneman takes Parker to task for his “postcolonial”
academic sensibility (Borneman 2003a:50).

6. For example, the celebrated early-20th-century modernist legal
thinker Roscoe Pound argued that

being scientific as a means to an end, [law] must be judged
by the results it achieves, not the niceties of internal struc-
ture; it must be valued by the extent to which it meets
its end, not by the beauty of its logical processes or the
strictness with which its rules proceed from the dogmas
it takes as its foundation. [Pound 1908:605]

7. In An Anthropology of the Subject, Roy Wagner makes the fol-
lowing observation about what we might take as one archetypal
instrument, the wheel. The wheel, in Wagner’s description, is “the
image of the work it does, a technological ‘interpretation’ of gravity
whose very simplicity conceals the gravitic reinterpretation within
its operation” (Wagner 2001:191). Wagner demonstrates that all
descriptions of a wheel

do not explain the wheel at all but are instead explained
by it. An “explanation” that worked as well as the wheel
did, underdetermined its own means with a like prag-
matic acuity, could probably be used in its place. That
would be a reinvention of the wheel. {2001:192]

It is impossible adequately to describe the wheel without reinvent-
ing the wheel in other words. The better the description, the more
it becomes what it describes. The fuller and more adequate the
ethnographic account of the instrument, the more it becomes an
instrument, and becomes instrumentalized, itself.
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