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NOTES

THE NEW YORK STATE LIQUOR, MARKET:
THE ROCKY ROAD TO COMPETITION

Fiveé years ago, New York residents paid bétween fifty cents and
one and one-half dollars mote than residents of other states for each
bottle of retail liquor.! Fhe “Rockefeller Liquor Law”? of 1964, de-
signed to save New Yorkers $§150 million annually,? has not substan-
tially reduced that differential.* The New York experience is an exam-
ple of ineffective economic regnlation: the state sought low competitive
prices, but was unwilling to remove every obstacle to that goal:

I
THE PATTERN OF PRIOR LIQUOR REGULATION

New York’s Alcoholic Beverage Control (ABC) Law was desighed
to promote both témpeérance in the consumption df dlcoholic Be?i’ef’zig"eé

1 an York MoRELAND Conim’n ON THE ArcoHoLIC BEVERAGE CONTROL Law, REPORT
No. 3, MANDATORY RESALE PRIGE MAINTENANGE 3 (1964) [héreinafter citéd ds MoreLanb
ReporT No. 3]

2 Law of April 16, 1964, ¢h. 531, NY. Sessxon Laws. The liquot réform leglsiatlon thdt
resulted from the Morelarid study was a modified 3 version of thié Coriimission’s recom-
mendauons See PP 115 16 mfra In a decla:atxon of pohcy the legxsiature stated thai
the New Yotk consumer

3 Governor Rockefeller introduced and strongly supported the reform law agaihst stiff
opposition in the législature. Hxs message to the leglslature on March 25 1964 promxsed
that passage of his proposils “woiild éhd the $150 million tribute now levxed on the
people of the state for the benéfit of a privileged féw [the ligtior industry].” N.¥. Times,

* Mir. 26, 1964, at 31, col. 7.

4 The most extensive pnce cuttirig Octufred m New Yoik City during the last two
monthis of 1966. At oné pbint almost Bdlf the retaxl storés in that mfy had féduted the
pricé of at least bmié of thie bFands they $old, ih somle &bés By a8 fauch as 4 dollar per
bottle, Since tidt holiddy seasofi, howevér, sxgrilﬁcant prick reduictiohs have beéen theé
excepuon rather than the rile. Th othér aréas of the staté, an althost perfect record of
maintaining the prévious prices is occaswnally marred by a tempotary pnce war among a
few retailers. See N.Y. Tmes, May i4, 1967, § 3, at 35, col. 3; id., Déc. 27, 1966, at 55,
col. 2; id., Nov. 30; 1966, at 1, col. I.

In reference to 1966 prices; Donald S. Hostetter, Chairman of the SLA, téeently stated
thdt “[n]o datd is available to indicate any additiondl price rediiction at the retiil or
wholesale level.” Letter from Donald S. Hostetter to Anthohy M. Radice, Mar. 21, -1968;
on file at the Cornell Law Library.
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and respect for and obedience to law.5 Assuming that these goals could
best be achieved by restricting the number of retail outlets, the drafts-
men gave the State Liquor Authority (SLA) the power to issue licenses
to sell alcoholic beverages, to increase and decrease the number of
licenses issued, and to control the location of the licensed premises.® In
1945, the SLA ruled that “pubhc convenience and advantage are now
adequately served by the number of premises licensed,” and declared
a moratorium on the issuance of new package store licenses.” The SLA
also restricted the relocation of existing licenses (removals).®

In 1950, the legislature amended the ABC Law to require retailers
to sell liquor at or above certain minimum prices.® The minimum
prices were to be set by the distillers in monthly price schedules filed
with the SLA. Apparently the legislature thought that high, stable,
retail liquor prices would foster temperance.

In 1964, the New York Times reported that certain SLA officials
had accepted money for their approval of applications for new licenses
and for the transfer of existing licenses.’® Governor Rockefeller re-
sponded by appointing the Moreland Commission to review the present

¢+ 8 N.Y. Arco. Bev. ContrROL LAaw § 2 (McKinney 1946). The goals of New York’s law
are in general the same as those of other states. See Levin, Economic and Regulatory
Aspects of Liquor Licensing, 112 U, PA. L. REv. 785, 786-88 (1964). The systems and tech-
niques of liquor regulation, however, vary considerably. Eighteen so-called “monopoly”
states purchase and resell “package” liquor themselves, Six states have no state or private
price controls. MORELAND REPORT No. 3, supra note 1, apps. A & B; DISTILLED SPIRITS INST.,
SUMMARY OF STATE LAWS AND REGULATIONS-RELATED TO DISTILLED SPiRITS (1966). The re-
maining states use license systems with varying degrees of control over prices and number
and types of retail outlets. The price control systems are: (1) Mandatory resale price main-
tenance (distiller-set, state-enforced consumer prices), (2) Minimum mandatory markups
for wholesalers and retailers, and (3) Private resale price maintenance (fair trade). For a
catalogue of self-imposed regulations of retail outlets among the states, see DISTILLED
Spirits INsT., id. For the philosophy of liquor control, see generally THE JOINT COMMlmE
OF THE STATES TO STUDY THE ABC LAws, ALCOHOLIC BEVERAGE CONTROL (1960).

8 N.Y. Arco. Bev. ConTrOL Law § 2 (McKinney 1946).

7 The moratorium was promulgated in 1948 by the Rules of the New York State
Liquor Authority, Rule 17 (McKinney 1946), under the statutory authorization given by
the N.Y. Arco. Bev. ControL LAaw § 17(2) (McKinney 1946). It was imposed in fear of
liquor price wars due to an excess of retailers. It has also been claimed that the SLA insti-
tuted the moratorium to avoid the nearly impossible job of choosing a few out of many
qualified applicants. NEW YORK MORELAND COMM'N ON THE ALCOHOLIC BEVERAGE CONTROL
Law, ReEporT No. 1, THE LICENSING AND REGULATION OF RETAIL PACKAGE LIQUOR STORES
8-9 (1964) [hereinafter cited as MORELAND RerorRT No. 1}

8 Rules of the N.Y. SLA, Rule 39 (McKinney 1946). (expired 1964).

9 N.Y. Arco. Bev. ControL Law § 101-c (McKinney 1946) (repealed).

10 See, e.g., N.Y. Times, Apr. 19, 1963, at 1, col. 5; id., May 8, 1963, at 1, col. 8; id.,
May 24, 1968, at 1, col. 6; id., Nov. 5, 1963, at 1, col. 5.
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system of liquor regulations and to'determirie what 1mprovements were’
necessary to prevent a repetition ‘of the SLA scandal 1o ’

The Commission found that SLA controls and' location limits
made a liquor store a profitable business regaidless of the size of the
store or the efficiency of its operation.’? As the profitability of liquor
stores increased, the desirability of retail liquor licenses increased,'®
and, accordingly, thé number of qualified applicaiits soon exceeded the
number of available licenses.** Because SLA officials had no objective
criteria for choosing between equally quahﬁed apphcants the tempta-
tion to accept bribes increased.

Moreover, the Commission found that price control systems had
no discernible effect on individual consumption,'® Although a substan-
tial reduction in the retail price of liquor would slightly increase total
state sales by increasing sales to ‘nonresidents and to new consumers,16
the Commission concluded that the drinking habits of 1nd1v1dual citi-
zéns would remain unchanged.’” The Commission, therefore, técom-
mended that price and location requlremenl:s18 and the one-hcense-per-

T The Moreland Commission 1ssued the following reports in January 1964 on various
aspects of the liquor control problem: MORELAND Rerorr No. 1, supra note 7; NEwW YORK
MORELAND COMM'N ON THE ALCOHOLIG BEVERAGE CONTROL LAW, RepPorT No. 2 THE'Foop
REQUIREMENTS IN BARS AND GRILLS (1964) (not considered herein); MoreLanp REporT No. 3,
supra note 1. During 1963, the commission retained experts in liquor regulation and
economics to prepare five study papers evaluating the effectiveness of the liquor regulation
systems of various states. ‘ o o

12 MoRreLAND RErorT No. 1, supra note 7, at 9.

13 H. LEvIN, MORELAND STUDY PAPER No. 4, at 16-21 (1963) In the New York Clty area
the median purchase price for transferred stores rose from $19,490 in 1950 to $39,503 in
1958. 1n Nassau County, an area of rapid growth during this penod the comparable prices
were $19,000 in 1950 and $54,850 in 1958, Id, at 17. During the period from 1953 to 1962
the increase in sales per store averaged over 1009, in some counties. MORELAND REPORT
No. 1, supra note 7, at 10-11. ' ‘

14 H. LEvIN, supra note 13, at 27.28.

15 S. BAcon, MORELAND STUDY PAPER No. 1, at 7 (1963); A. ENTINE, MORELAND STUDY
Parer No. 2, at 14 (1963).

16 H. WATTEL, MORELAND StupY PAPER No. 5, at 59 (1963) Along with-a shght in-
crease in consumption by the traditional consumers, a price decline will improve sales
principally from these areas: new consumers (mcludmg people swm:hmg from beer to
other alcoholic beverages), out-of-state residents, New York residents who previously
bought out of state, and price anticipators who withheld normal purchasing in expecta-
tion of the price decline.

17 The controlling factors in explammg different average consumption for different
areas seem to be income level and industridlization of the area. Id. at 40-54. The demand
for liquor is inelastic. MORELAND REroRT No. 3, supra note 1, at 35; Dunsford, State
Monopoly and Price Fixing in Retatl quuor sttrzbutzon, 1962 Wis. L. REev. 454, 481.

18 MoRELAND REPORT No. 3, supra note 1, at 30. The repeal of fair trade was explicitly
not recommended. Id.; MORELAND REPORT No. 1, supra note 7, at 44. Package stores were
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owner rule be abolished.® The Commission further recommended that
the SLA lift its moratorium on new package store licenses and grant
licenses to all qualified applicants:*®

Although Governor Rockefeller strongly endorsed these recom-
mendations, many legislators were reluctant to force small nerghbor-
heod hquor retailers to compete in thé open miarket.? The public
demand for lower liquor prices was at least partially offset by the deter-
mined opposition of the powerful liquor retailers lobby.22 Mandatory
retail price maintenance and the distance requirements between stores
were repealecl #To sairsfy the lobby, however, the leglslature attempted
to reduce the expected “ruinous retail competition” by prohibiting
retail sales below cost2t and adverusmg at a price less than cost by
retallers % and by sh1ft1ng the burden of price reduction from retailers
to wholesalers and distillers. Thrs shift was to be accomplished by re-
quiring dlstlllers and wholesalers to file, wrth their monthly price
schedules, aPﬁrmatlons that their prices to New York wholesalers and
retailers were not higher than the lowest prices they charged anywhere
else in the country during the precedlng month.2¢ At the same time,
the SLA accépted the corclusion of the Morelaiid Corimission and
instituted a phased plan to lift the moratorium on new package store
licenses:2” N .

requu-ed to be at least 700 feét apart (1500 feet in New York Crty) NY Avco. BEV
ConTROL LAW § 105(4) (McKmney 1946) (répealéd). The distance requu-ements added to
the restrictions on entry by denying proﬁtable locations to retail stores afid festricted
“head-to-head” competmon between store§ by separatmg them.

18 MoRELAND REPORT No. 1, supra note 7, at 45. N.Y. Arco. Bev. ControL Law § 111
(McKmney 15346) allows only one licensé to a person and restncts it to the licensed premlses
The regulatmn prohrblts multrple ownershlp anid cham stotes. See pp. 19597 infra.

20 MORELAND REPORT NO. 1, $tipra hoté 7, at 44,

21 The Program was mmally deéfeated by the assembly at the énd of the 1964 Ieglsla-
tive session. Governor Rockefeller immediately called for a specxal session to convene on
April 15, 1964. At that session the legislature enacted a modificd version of the program
N.Y. Tiies, Mat. 27, 1964, at 1, col. 8; id., Apr. 15, 1964, af 1, &ol. 5; id., Apt. 16, 1964, at
1, col. 8; id., Apr. 17, 1964, at 1, col. 8.

, 32 Durmg the leglslative sesston, rétailés and their representatrves ﬁlled the galleries.
N.Y. Timés, Apr. 5, 1964, § 4, 4t 6, col. L id, Afr. 17, 1964, 4t 1, ¢ol. 8.

23 N.Y. Sessfon Laws ch: 798, § 1 (1967). Sée tioté 18 supra.

24 1d.

25 I4.

26 Id. § 2; N.Y. Arco. BEV. CONTROL LAW § 101-b(2)(d) (McKmney Supp 1968) Sub-
séction (b) forbade sales thhout such an affirfation and subsectiof (h) made a false
statement 1h the aﬂirmatron 4 misdéméanor.

21 SLA Bulletm No, 390 4nnotificed a four-phasé program t6 facilitate rémovals and
new apphmtlons The fitst tiwo phaiés provxded for xemoval of existing licenses within
their Sivh countres, thus allowmg the exrstmg licensées to benefit first fioin the voids
créated by thie previous “fréezé” on lickrises. Thé limiitatioh on fefovals was permmed
to lapse, Rules of the N.Y. SLA, Rule 39 (McKinney 1946) (expired 1964). The next two
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II

INEFFECTIVENESS OF THE LIQUOR REGULATION REFORMS

To date there has been no substantial, widespread reduction in
the retail price of liquor in New York. Three factors are responsible
at least in part, for the ineffectiveness of the liquor regulation reforms:
the structure of the liquor industry, the inherent weakness of the “price
affirmation” as a means of reducing refail prices, and the existence of
private resale price maintenance or “fair trade” laws.

A. Industry Structure

The Moreland Commission assumed that without formal price
controls, competition among retailers would reduce retail liquor prices.
The structure of the liqﬁor industry, however, allows distillers to
maintain high retail prices by means of tacit price controls.

Four distillers dominate the industry,2® Their products account
for two thirds of the nation’s total retail liquor sales. These distillers
distribute their products only through wholesalers with whom they
have franchise agreements. Since a wh'glegaler generally distributes the
prodncts of only one of these major distillers, and since a major por-
tion of his business inyolves the products of that distiller, the decision
to cancel a wholesaler’s franchise may destroy the wholesaler’s opera-
tion, A joint legislative committee created to study the ABC Law con-
cluded that “[Dlistillers (by an implied threat of franchise cancella-
tion) are able to dictate and control the policy, both as to distribution
sub51d1ary corporatlons to wholesale their products, glvmg them direct
control over wholesale prices. Since the franchised wholesaler for his
area is the retailer’s only potential source of a distiller’s products, con-
trol of a wholesaler’s price policy giyes a distiller virtual control over
the price policies of those retailers who trade with it.

“The SLA has already acted to reduce the distiller’s influence on
the price policies of retailers by ruling that preducts cannet be with-

stages provided for new license applications. They were “to be accepted during four
separate months in 1964 and 1965 and out of each group of qualified applicants 500
would be chosen for license by lottery. ‘The system was thought to be an impartial selec-
tion and orderly expansion of the market. It pravoked, however, considerable litigation
by the existing licensees. N.Y. SLA AnNuasL RerogT 9-11 (1964).

28 H. WATTEL, supra note 16, at 4.

29 REPORT OF THE JOINT LEGISLATIVE CoMM. TO STUDY THE ALCOHQLIC BEVERAGE
ConTROL LAw, 1966 N.Y. Leg. Doc. No. 23, at 7 (1965-66). [hereinafter cited as Joint
LEGISLATIVE CoMM. STUDY].
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held from a retailer without good cause.®® To insulate wholesalers from
distillers’ pressure, a legislative committee has proposed that franchise
contracts have a minimum term of three years, that they be cancellable
only for cause, and.that distillers be prohibited from wholesaling
their products.3* , '

B. Ineffectiveness of the “Aﬁirmation” Law ;

Because of difficulties inherent in enforcement and price calcula-
tion, and because of poss1ble schemes for evasion, it is highly question-
able whether the affirmation law can be enforced and whether, if en-
forced, it will reduce retail prices.®2 ,

It is difficult to determine what is a pnce no hlgher than the
lowest in the country.” Price includes labor, transportauon costs, and
taxes—each factor varies from state to state and each is claimed to be
very high in New York. 33 These variables must be taken into account
in pegging New York’s prices to the lowest in the land.® There are
added problems at the wholesale level. It is naive to expect that a New
York wholesaler' could affirm prices of other wholesalers, with whom
he has had no contact. Nor could he be expected to match every whole-
sale price in other states where operanonal costs are lower.® The
affirmation requn'ement for wholesalérs is thus unworkable and was
repealed before it was ever put into operation.

Many avenues are open to distillers who wish to avoid the impact
of the affirmation’law. Low prices elsewhere in the country can be dis-
guised by hidden discounts. For example, a high list price can be set
in a state market to match the New York price while a rebate or kick-

, 80 Rules of the N.Y. SLA Rule 16, § 65.8 (McKinney Supp. 1967). See also N.Y. Times,
Jan. 27, 1965, at 37, col. 8; id., Feb. 10, 1964, at 84, col. 1; id., Apr. 16, 1965, at 31, col. 8.
81 JomTt LEGISLATIVE COMM. STUDY, supra note 29, at 11. Since prohibiting distillers
from wholesalé activity would prevent direct sale to large retailers, which is desirable
as a means of reducing retail prices, this proposal should be modified to prohibit distil-
lers only from having a financial interest in or managerial control of a wholesaler,
32 Newspaper editorials which had strongly supported Governor Rockefeller in the
drive for lower consumer prices were not pleased with the outcome. The affirmation law
was seen as a hollow concession to the movement to lower prices. “It is an unrealistic
statute, extremely difficult to police and vulnerable to abuse.” N.Y. Txmes (editorial), Apr.
21, 1966, at 38, col. 1.
83 See MoreLanp Rerort No. 3, supra note 1,'at 6-7 8: n8.
3¢ N.Y. Arco. Biv. ConTtROL LAwW § 101-b3(g) (McKinney Supp. 1968) allows for
. differences'in state taxes and fees, and in the actual cost of delivery.” The extent
of dehvery costs allowed remains unclear. It would seem, however, that operating costs
are not accounted for.
36 Wholesalers: claim operating costs are’ as much as 4% higher in New York State.
See N.Y. Times, Nov. 22, 1966, at 63, col. 2.
38 N.Y. Session Laws ch. 798 (1964).
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back from distiller to wholesaler or retailer hides the actual price.
Prices in other states can actually.be raised to match New York prices
so as not to lose the lucrative New York profits.8” The proof of a brand
can be changed for the New York market, in effect changing the prod-.
uct to allow different prices to be charged,®® or the sale of certain
brands can be discontinued in New York.s®

Even if distiller and wholesale prices are cut, there is no gnarantee
that the consumer will benefit, since price cuts under the old system
were usually absorbed by the lower levels of the dlstrlbutlve chain
rather than passed on the consumer.4°

Evaluation of the effectiveness of the affirmation law had to await’
a determination of its constitutionality.#t When its validity was sus-
tained and the SLA was finally able to require the affirmed price’
lists, no significant price reduction was in evidence. Although some

87 Before the affirmation law was implemented the expectation was that a sizeable
number of distillers would raise prices in states where they were'low so as not to have to”
match those low prices in New York. See N.Y. Times, Apr. 21, 1966, at 32, col. 1; id. at
38, col. 1; id., June 12, 1966, at 37, col. 1. After the SLA required filing of the affirmed
price schedules, there was some evidence of price increase in other states. See N.Y. Times,
May 14, 1967, § 3, at 35, col. 3.

38 The proof oralcohol ‘content'is a main factor in' differentiating brands, The SLA |
recognizes the problem and is searching for a solution. $ee N.Y. Times, Sept. 17, 1966, at
31, col. 8.

39 When the affirmed price lists were submxtted 110 brands were dropped from
sale to avoid reducing N.Y. prices and profits on them. Four of these were among the
nation’s 40 largest selling brands. See N.Y. SLA ANNUAL REPORT 7 (1966); N.Y. Times, Sept.
17, 1966, at 31, col. 8.

40 Distiller and wholesaler price cuts and discounts have, rarely been passed on to .
the consumer; the expectation under the new law was not optimistic in this respect. See
Jomnt LecistaTive Comm. STUDY, supra note 29, at 8. In 1967 an amendment was passed
that required wholesalers to pass on to the retailer the proportionate amount of any
price reduction received from the distiller. N.Y. ArLco. Bev. CoNTROL LAw § 101-b(3)(b)
(McKinney Supp. 1968). This provision as well is difficult to enforce, and does not prevent
the retailer from absorbing the reduction. Retail stores still claim that price reductions do
not reach them. N.X. Times, June 9, 1967, at 65, col. 2.

41 In Joseph E. Seagram & Sons, Inc. v. Hostetter, 16 N.Y.2d 47, 209 N E.2d 701, 262
N.Y.s.2d 75 (1965), aff’d, 384 U.S. 35 (1966), the New York Court of Appeals and the
United States Supreme Court sustained the.constitutionality of the affirmation law. The
Court of Appeals found it a valid and reasonable regnlation under the police powers and
the Supreme Court affirmed, pointing out the 2Ist amendment gives the states complete
power over liquor regulation within their borders. It is interesting to note that the
justification of police power over liquor is to foster temperance, i.e., to discourage its
consumption, while the purpose of the affirmation is to lower consumer prices. The
solution, of course, is that the police power is broadly defined, that concepts of public
welfare change, and that the power to abolish liquor traffic (given to the states by the
21st amendment) logically includes the power to, set any standards for its conduct, even
unreasonable ones.
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bfarid pricés were reduceéd, 4 far gréater nuniber rémained the same
or increased, and a numbei of brands were dropped.«

Although the industry coiild claim that thése unithptessive results
iridicate that distiller and wholésalér prices were tot excessively high
in the first place, it is by no medns certain that the prices rest oh a com*
petitive level. In fact, one study showed New York wholesale prices
higher than another market’s retdil prices.*

C. Private Résale Piicé Mainiétance—Fair Trade

Observers found the Moreland Commi'ssion‘s recommeéndation to
retain private, resale price maintenance inconsistent wu:h the repeal of
state, mandatory price maintenance. 4 Afer 1964, pr1vate fair trade
contracts, permitted by the Feld-Crawford Act,*s were used by the dis-
t111ers to set retail prices at their prev1ous levels. By means of an in-
junction against sale below fair traded prices, the contracts are enfoice-
able against both contracting retailers and non-signatories. Thus, one
price can be maintained in a geographlc area regardless of liow many
retailers actually agree to the set prices. Since evidence before the Com-
mission showed that Prices dré générally high in States that dllow fair
trade, 6 reténtion of fair frade séemeéd to bé self- defeatlng to the reforin
legislation: In a market in which taste and brand loyalty are strong
eleménts of demand, and ih an industry which is concentrated on the
manufacturer’s level*” and has a history of vertical price fixing, fdir

trade can be a very effective téchnique for pr1ce mauntenance.48 The

42 Affirhed pricé lists Were filéd on Sépt. 12, 1966, Out of 1,341 brands, piices
decreased on 549 from 1 cent to $20.30 per case (12 bottles), 701 brand pricés remained
constant; 91 Brahd prices inctéaséd from 1 ceént to $4.18 ptr case; and 110 braiids were
dropped. Eveh thé largest smg]e prme reductions in the populair categones of hquor
were ot impressive Scotch—$5:00 per tase, Rye straigﬁt—ss 99 per case, Blénd—$2.66 per
case; Gm—$2 02 per tasé, Bourbon bond—$4 31 per case:

48 MOkeLaND REPORT NO. 8; suprd noté 1, chart 3, at 6:

44 1t wds pointed out that “In voting to abolishi the old prlce-ﬁxmg system, mdst
législitors failéd to hotite that Mr. Rockeféller had pointed out a way the distillérs could
really continue it.” The Governor Had éntioned fair tidde as 4 method of preventmg
price Wifs, But thé distillérs uséd fair trade as a cofiiplete substitute for thé old law. N.Y.
Titiies, Feb: 6, 1966, § 4; at 6, col. 1. See also id:, Apr. 21, 1966; at 38, col. 1.

45 NY. GEN. BUs: EAw § 369 (McKinney 1968).

46 See MoRELAND REPORT No. 8, supra hote 7, app: D, at 4041,

47 See pp: 117:18 supia:

48 The two principal charattétistics of a price-dintaifted market die distinictively
branded products and a degree of efféctive monopoly power on thé marufacturér’s level.,
Liquodr is the most ideal example Of 4 inaiket suited for fdir tradeé, for there “. . . is
brand diffeténtiation, exténsive advVertising; strong dedler ofginization; dnd often, ih
addition, very réitrictive licenidihg atrarigements for dealers”” BoWmer, Résile Price
Muaintenance—A Monopbly Problem; 25 J. Bus: U. CH1 141, 148 ét seqd. (1952); reprinted
in 1 L. SCHWARTZ, FREE ENTERPRISE AND EcONOMIC ORGANIZATION 518, 521 (3d ed. 1966).
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Commission, by not recommending the abolition of fair trade, left the
door open for distiller enforcement of fair trade contracts in 1964 that
prevented the reduction of prices.#?
~ Fair trade enforcement initially proved to be almost as effective in
maintaining prices as direct state enforcement,® since the New York
courts enforced the contracts despite the attempted price reform.5
Since 1964, however, the e¢ffectiveness of fair trade has declined. Open
retail price cutting did not begin until late in 1966, but when price cut-
ting occurred, it indicated that fair trade contracts were not maintain-
ing the price level. When the SLA finally put the affirmation law into
operation in the fall of 1966, the distiller price reductions were hardly
impressive.’ But the trickle of retail price cutting that had begun in
1964 developed noticeably during the Christmas season of 1966. It
hardly fulfilled expectations, however, since it was limited to fewer
than half the stores of New York Gity, and the price cuts themselves
were not always substantial.® Nevertheless, their significance lies in
the fact that they were not distiller price reductions caused by the
affirmation law, but were reductions of retail margins in spite of fair
trade contracts. .

The effectiveness of fair trade contracts declined for two reasons.

éé Joint T;.;:c‘lsg‘f‘xfn;n' COMM _S:rugy, suprg qggé 2’9:~Ift ;vasf qéridigded‘iwo yéérs after
the price “reform” lggislation was enacted ‘thz}t:

All distillers have now entered into contracts with retailers mandating price-

fixing. Since the advent of the 1964 liquor laws, distillers brought more than 200

legal ‘proceedings to enjoin package stores from cutting prices. The New York

consumer, therefore, has received little, if any, benefit from passage of the law.
Id. at 8.

60 The exception to this was R.H. Macy & Co. of New York City which attempted
to openly reduce all its retail liquor prices immediately after mandatory price main-
tenance was tepealed. Their determination brought on fair trade suits from all the
major distillers and has kept them in court ever since. E.g., Victor Frichel & Co. v. R.H.
Macy & Co., 20 N.Y.2d 180, 229 N.E.2d 26, 282 N.Y.5.2d 934 (1967); National Distillers &
Chem. Corp. v. R.H. Macy & Co., 28 App. Div. 2d 51, 258 N.¥.5.2d 298 (Ist Dep't 1965).

51 Eg., National Distillers & Chem. Corp. v. Seyopp Corp., 17 N.Y.2d 12, 214 N.E2d
361, 267 N.Y.5.2d 193 (1966); National Distillers & Chem..Corp. v. R. H. Macy & Co,, 23
App. Div. 2d 51, 258 N.Y.S.2d 298 (Ist Dep’t 1965). ’

52 See note 42 supra. ’

53 In New York City open price cutting had been attempted by Macy’s and a few other
large retailers in 1964-65; at the same time a small percentage of stores were giving
price reductions #funder the table.” By the spring of 1966, 15%, of New York City's stores
were cutting prices to a limited extent, somewhat less than the $1.00 to §1.50 promise of
1964. By December about half the stores in that city had joined the competition but this
was the farthest the development reached. The New York TFimes kept a close watch on
developments in the liquor industry in those years, particularly prices. See N.Y. TFimes,
Jan. 27, 1965, at 87, col. 8; id., Apr. 16, 1965, at 31, col. 8; id., Aug. 28, 1965, at 22, col. 1;
id., Apr. 1, 1966, at 37, col. 4; id., Nov. 30, 1966, at 1, col. 1; id., Dec. 27, 1966, at 55,
col. 2; id., May 14, 1967, § 8, at 35, col. 3.



122 CORNELL LAW REVIEW [Vol. 54:118

First, the maintenance of fair trade prices requires consistent enforce-
ment against all price cutters.* This is an expensive burden on any
distiller even if the price cutting in.the, market is relatively minor.
Second, a fair trade contract maintains retail prices which only indi-
rectly affect distiller profits. Faced with a choice between maintaining
vigilant, expensive fair trade-enforcement systems, or allowing a small
number of price-cutters to continue, possibly increasing the volume of
distiller sales, a large number of- distillers.chose not to enforce fair
trade.%s .

There was little price cutting after the 1966 New York City
activity. A legislative committee thought that a general price reduction
could be achieved only by the complete exemption of alcoholic bever-
ages from fair trade legislation.®® The Court of Appeals, however, acted
first, and in Victor Fischel & Co. v. R.H. Macy & Co.,%" it seriously dis-
couraged the effective use of fair trade contracts in the liquor industry.
Based more on'legislative policy than statutory language, the decision
found fair trade injunctions inconsistent in practice with the purpose
of the 1964 reform: v Co

If this objective [prices pegged to the lowest in the nation]
can be frustrated by Feld-Crawford injunctions, such as the one
now under review, then the whole legislative process of ehminat-
ing the “exclusive price-fixing power in the hands of the distillers”

. has been full of sound and fury, signifying nothing.%8

The couxt’s solution was not to construe the 1964 law as repealing the
fair trade 'law but, rather, to attempt. to apply the latter consisténtly
with the former.

54 See General Elec. Co. v. R.H. Macy & Go., 199 Misc. 87, 103 N.Y.S.2d 440 (Sup. Ct.),
rev’d on other grounds, 278 App. Div. 939, 105 N.Y.S2d 1003 (Ist Dep’t 1951); Galvert
Distillers Corp. v. Nussbaum Liquor Store, Inc,, 166 Misc. 342, 2 N.Y.5.2d 320 (Sup. Ct.
1938). The reasons compelling a manufacturer. to use fair trade are pressure from con-
servative retail outlets and avoidance of price wars during which the manufacturer usually
is forced to cut his own prices. See 1 L, ScHwARTZ, FREE ENTERPRISE AND EcONOMIC ORGA-
N1zaTioN 515-22 (3d ed. 1966). It is common in the liquor industry for retajlers to
take a distiller’s product “off the shelf” (discourage its sale) to bring pressure on the
distillers to enforce fair trade against price cutters. See, e.g., N.Y. Times, Feb. 4, 1966, at
33, col. 8.

556 By 1967 Seagrams was the last major distiller still attemptmg to enforce compre-
hensively its fair trade prices. Between 1964 and 1967 Seagrams instituted over 275 actions
to maintain its prices: N.Y. Times, June 9, 1967, at 65, col. 2. The primary reason for
the other distillers’ abandoning fair trade enforcement was simply that expense exceeded
benefit derived. See N.Y. Times, May 14, 1967, § 3, at 35, col. 3.

56 JoINT LEGISLATIVE' CoMM. STUDY, supra note 29, at 11.

57 20 N.Y.2d 180, 229 ‘N.E.2d 26, 282 N.Y.S.2d 234 (1967).

58 Id. at 185, 229 N.E.2d at 28, 282 N.Y.S.2d at 237.
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Prices to be fixed by liquor injunctions under the Feld-Crawford
Act cannot be set at higher figures than those which would result
in the normal course of business from the application of the price
reduction provisions of that legislation. The burden of showing
whatever is necessary to be established rests upon the plaintiff in
an action for a Feld-Crawford injunction.5

This decision reduces the effectiveness of fair trade in maintaining the
previous high price level. Before a distiller can obtain court enforce-
ment of his fair trade contract, he must show that he has complied with
the 1964 affirmation law and that the retail prices which he is setting
are commensurate with the manufacturer and wholesaler prices on the
affirmed price list. In other words, a court will demand proof that price
reductions at the top are carried down to the consumer.

Fischel, however, does not guarantee major price cuts. It deprives
the industry of some of the benefit of and thus some of the incentive
for formal distiller price-fixing, and in this way could discourage the
use of fair trade contracts to externally support retail prices. The case
is significant in that it adds another difficulty to the distiller’s advan-
tageous use of fair trade and, together with the factors previously men-
tioned, might lead to the complete elimination of fair trade contracts
in the liquor industry.

The eventual abandonment of fair trade contracts due to diffi-
culties of enforcement m1ght have been anticipated by the Moreland
Commission’s failure to recommend their discontinuance.®® Its mem-
bers may have expected fair trade to be no more effective in maintain-
ing liquor prices than in the general merchandising area where dis-
count houses ignore the fair trade price. They could not have forescen,
however, the holding of the Fischel case.

The state of the market today shows that fair trade contracts are
ineffective in the face of even a relatively small amount of price cut-
ting; thus it would seem that retail prices should fall to a competitive
level. This assumes, however, that retail profit margins are large

59 Id. at 189, 229 N.E.2d at 31, 282 N.Y.S.2d at 241 (emphasis added). National Dis.
tillers & Chem. Corp. v. Seyopp Corp., 17 N.Y.2d 12, 214 N.E.2d 361, 267 N.Y.S.2d 193
(1966), and other cases in which fair trade injunctiéns were granted regardless of the 1964
reform, were distinguished on the grounds that these injunctions weré granted before the
affirmation law became operative—before its constitutionality was sustained, supra note 41,
and thus while that law was stayed by the courts. 20 N.Y.2d at 185, 229 N.E.2d at 29,
282 N.Y.5.2d at 238.

60 One study paper predicted that even if all distillers immediately employed fair
trade to support prices, the obstacles to competitive prices would be temporary. “Distiller
policing of prices under the Feld-Crawford Act is lxkely to be sporadic and ineffective
as compared with State policing in a market as large as New York State.” H. WATTEL,
supra note 16, at 56.
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enough to absorb substantial, permanent price reduction while main-
taining a reasonable return to the retailer. The structure of the retail
market today does not support this assumption.

I1I

OBSTACLES TO THE REDUCTION OF RETAIL LIQUOR PRIGES

Spokesmen at all levels of the industry claim that New York retail
liquor prices cannot be further reduced. They claim low profit margins
for most New York retailers and wholesalers and place the blame on
New York’s high operating costs.® The Moreland Commission demon-
strated, however, that the difference between operating costs in New
York and operating costs in other states does not justify a difference in
retail liquor prices of $1 to $1.50 per bottle.52 Despite high prices, high
total costs yield small profit margins for New York retailers and whole-
salers. A substantial portion of those costs are directly attributable to
the inefficiency of their operation.

The Moreland Commission noted that the price and entry restric-
tions of the ABC Law encouraged operational inefficiency among whole-
salers and retailers.® With profits guaranteed and with a neighborhood
mopopoly practically assured, there was little incentive to use resqurces
more efficiently or to introduce more modern methods of distribution
and sale. What competition did develop was nonprice competition—
services and various forms of advertising such as gifts and tokens.%

In 1964, after the legislature had acted upon the Commission’s
recommendations, entry to the retail hquor market was unrestricted,
but fair trade contracts maintained high prices. Since prices remained
high, more retailers were induced to enter the market than would have
entered had prices been set by market competition.® Accordmgly, with
the same sales volume spread over more stores, each store’s gross sales
decreased causing a decrease of gross profit on sales. Furthermore,
wholesalers’ costs increased because the same volume of merchandise
had to be distributed to more outlets.® These increased costs, when
passed on to the retaﬂer, further reduced the retail profit margin.

61 S¢e, e.g, NUY. Times, Nav. 22, 1966, at 63, col. 2; id., Aug 28,71965, at 22, col. 1.

62 MORELAND REPORT No. 3, supra note 1, at 3-7.

63 See p. 115 & note 12 supra.

64 It is a very common pragtice in the liquor industry for the distillers and whole-
salers to d1$tnbute free glfts, prizes, tokens, etc. to retallers (both on- and off-premlses
consumption outlets) and consumers for advertxsmg and good will purppses. Many of the
gifts, e.g., gaudy advertxsmg clocks are rather expensive but qulte useless.

85 Levin, supra note 5, at 813.

86 Id.
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Both these causes of inefficiency cin beé éliniinatéd withifi the
existing regiildtory framework by the eperation of comipetitive forces
within the matkét. Even withiout legislative chafige, prite coiipétition
will develop as the effectivenéss of fdir tiade contfacts dimihishes. Sorié
outlets will bé forced oiit of the matket. Thosé réniairiing will be stim-
ulated to modernize théir Gperations.

A third causé of inéfficiériéy can only be rémediéd by significant
legislation: Its élimihation, howéver, 6ffers the greatest potential reward
in cost and thus price savings. This inefficiency results principally fréii
twd regulations that severely limit thé type 6f retail otitlét: the one-
license-per-owiiér arid thie lighor-only miles.

Despite the Moreland Connriiissién’s finding “that tefiperance is
not affected either by the iumber or the type of liquor outleéts,”s7 the
ABG Laiv forbids thé issudnce of moré than one license to an indi:
vidual®® and restricts that licensé to the specific | premlses licensed.®® The
effect of this rule is to deny the liquot cofisuiner the économies of scale
and operatiotial éfficiency ati¢hddnt 3 thé fodein chairi:store method
of retailing. The oOriginal jhstificatiéfi of thé tule hds proved to be
fallacious, but the fule §iifvives deéspité thé eéconomic waste it creates.

The ABC Law provmon that “No hcenSee ci shall be engaged
by the SLA to have 4 dual meafiifig. By exphc1t1y prohibiting sales of
other proditcts on the premises, it prévénts supermarkets and départ-
ment storés from having liquor departmeénts. Moré 51gmﬁcant1y, the
SLA has extenideéd theé prohibitioh to eXcludé anyoné ini a gerieral
merchandising busifiess fioii haviiig 2 licerise.™ This policy, along with
the otielicense-per-owner rulé, his servéd only to protéct the market
from low-cost competitors. The abelitioni of both policies would open
the market to chain liquor stores ahd wotild allew liquor Sales in de-
partmerit stores and supermarkeéts.

Two considerations point to this dvéntie for general; permanent
and substantial price reduction. THe District of Golusiibia pérmits
hquor sales in drug and groeery stores, and large voliime fétailers Have

RIS

67 MORELAND REpBRT NO. 1, supré note 7, at 3L

s N.Y. Arco, BEV. ConTRoL LAw § 63(5) (McKinfiej 1948).

60 Id., §§ 63(3), i11.

70 Id., § 63(4).

71 Se¢ MORELAND REFORT No. 1, supra note 7, at $7. Before this Pohcy was adopted a
few early licensees, sich as Micy's s, Gidibel's ahd Bloommgdales in New York Clty, were
able to enter thé retail liguor miarket déspite their general merchandlsmg business, They
were and still are, however, subject to the “segregated prem1ses" rule, N.Y. Arco. Bev.
CoNtrOL Law § 105(2) (McKinney Supp. 1968), which requxres that the liquor sales be
conducted exclusively on a premises for that purpose with its pubilc entrance to the street
(not to another part of the building).
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developed. It was formerly assumed that Washington’s lack of price
maintenance explained the $1.50 per bottle difference between the
District of Columbia and New York prices. But now that New York
has no effective price maintenance and her prices still exceed Washing-
ton’s, it is clear that restrictions on the kind of retail outlet are sig-
nificant.” And it is no coincidence that the New York retailers leading
in the attempt to reduce prices are Macy’s and Gimbel’s department
stores,” even though their liquor premises must be segregated from
the rest of the store.™

The repeal of these rules would force the small retailer to stream-
line his business or abandon it. It is argued that the small neighbor-
hood store with its personalized service performs a useful and beneficial
role in our society. The answer to this is that since the consumer pays
the price he should decide which is more beneficial to him—lower
prices or personalized service. Why should he be forced to take the lat-
ter? It is also claimed that the small retailer’s investment should be
protected since he relied on the law. As was said against the retention
of the moratorium,”™ however, the liquor traffic is at the discretion of
the state, and licensees are aware when they open their business that its
regulation, and in fact its continued existence, can be changed at any
time. Furthermore, the retailer’s dilemma is merely the age-old business
decision of whether to revamp his operation to compete directly with
the modern retail outlets, to remain unchanged in hope of retaining
most of his customers with his “personalized” neighborhood-type store,
or to abandon the business altogether. A similar dilemma faced small
grocers as supermarkets developed, and many have survived. Because
of the possible hardships, however, a plan liberalizing the licensing
scheme in stages would be appropriate.

Another fear is that the proposal would present problems of en-
forcement and administrative supervision for the SLA, stemming from
the many types of new licenses. No specific difficulty beyond those
existing in the present system, however, has been raised. Testimony has
indicated that chain stores and supermarkets would be no more diffi-

72 The District of Columbia, Missouri, Nebraska, and Texas all have very low retail
prices compared to New York. See MoreLAND REPORT No. 3, supra note 1, app. D, at 4041,
The prices of these states were used by the Moreland Commission to show that low prices
result when there are no price controls. The Commission failed to point out, however,
that in these four areas liquor sales are not restricted to liquor stores. In these four areas
and in many other states, liquor sales are permitted in drug and grocery stores, and more
than one license per owner is allowed. See generally st’num SeIriTs INST., supra note 5.

78 See note 58 supra.

74 See note 71 supra.

76 See Levin, supra note 5, at 823.
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cult to control than present retail outlets,” and other states with such
a distribution system seem to have no greater enforcement problems
than New York. ‘ '

Two other legislative restrictions hinder competitive market
forces. The 1964 reform, rather than stimulating retail competition as
it proposed, attempted to erect additional barriers to that goal by for-
bidding retail price advertising”™ and sales below cost.™

The ban on price advertising by retailers serves no genuine pur-
pose. If competitive forces develop, the ban cannot stop them; it can
only inconvenience them. The SLA has no sympathy for the rule, and
consequently advertising gimmicks have grown up to circumvent it,
i.e., advertising low prices without mentioning the figures.” A statute
that serves no purpose and is violated with impunity hardly fosters
“respect for the law.” And the only purpose it can serve—stifling com-
petition—is obnoxious to the announced goal of competitive prices.

The proscription of retail sales below cost, though also enacted to
stifle competition, may nonetheless serve a useful purpose. “Loss-
leader” competition, and particularly its relative, “predatory pricing,”
might be considered undesirable in that they give an unfair competitive
advantage to larger stores. Although the consumer may benefit when
the large retailer, with his cost advantages, competes with the small
neighborhood store, the consumer’s interest is not served if the former
employs an effective predatory pricing policy designed to establish a
monopolistic posmon. Furthermore, preventmg sales below cost does
not hinder price competition.

76 Data on liquor law violations in the various states are scarce and, because of other
factors coutributing to liquor law violations, comparisons between the number of viola-
tions and the liquor control system used are not very useful. One conclusion from these
comparisons, however, has been made: “. . . [W]here a rigorous form of control is used,
one indirect problem of alcohol, violatiou of code provisions, is considerably higher than
in those places where a less rigorous form of control is used.” S. BAcoN, supra note 15,
at 52.

77 See p. 116 supra. Another explanation for the enactment of the advertisiug
ban has been proposed: “It was geuerally understood that the legislators—resentful of the
pressure put on them by the Governor, whose liquor law reforms had the editorial support
of most newspapers—wrote in the advertising ban to retaliate against the newspapers.”
N.Y. Times, Apr. 1, 1966, at 37, col. 4.

78 MoORELAND REPORT No. 3, supra note 1, chart 8, at 6. This chart shows the relation-
ship between wholesale cost to New York retailers and consumer prices in the District of
Columbia, Miami, Chicago, and New York City.

79 More blatant ruses have been used, such as advertising “$1.00 off regular price.”
‘These have been considered legal by the SLA, thus there is little enforcement of the
advertising ban. See JomnT LEGIsLATIVE CoMM. StupY, supra note 29, at 9; NEw YORrk
SLA ANNUAL REeporT 8-9 (1966).
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CONCLUSION

The announced goal of the 1964 legislation was competitive prices,
but its reforms have been ineffective. The thrust of the legislation was
price reduction above the retail level, although market conditions con-
sistently pointed to the retail level as the place for the largest price
reductions. The post-1964 experience has shown that even if the More-
land Commission’s entire reform program had been enacted, the goal
of free market prices would not have been achieved. Repeal of manda-
tory price maintenance did not yield low prices, and even private
resale price maintenance has been substantially abandoned without
widespread effect on prices. Repeal of the fair trade law in so much
as it applies to the liquor industry may not be politically feasible, there
being no justifiable distinction between the liquor market and other
branded product markets. By reforming the structure of the market
to allow it to approach and in fact combine with the supermarket-
grocery store market, however, the high price effects of fair trade would
disappear. Since prices cannot be consistently upheld, the incentive for
fair trade will disappear and its use and enforcement will deteriorate.

Reform is needed to change the retail market structure and to
regulate informal vertical control. To permit liquor sales in a wide
range of retail outlets, the liquor-only and one-license-per-owner rules
should be repealed. To soften the disrupting effect of new types of
retail outlets on the old, the rules should be lifted in accordance with
a phased plan designed to eliminate slowly inefficient operation. To
insure price competition, retailers should be allowed to advertise price
and thus the advertising ban should be repealed.

To regulate directly distiller control, a minimum time of three
years should be set on franchise agreements, and distiller financial and
managerial interest in wholesalers should be forbidden. The repeal
of the fair trade law for the liquor market is not vitally necessary, but
its repeal would accelerate the move towards competitive prices. Finally,
since the affirmation law has proved a failure, the SLA should be re-
lieved of its useless administration.

Anthony M. Radice



	Cornell Law Review
	New York State Liquor Market the Rocky Road to Competition
	Anthony M. Radice
	Recommended Citation


	New York State Liquor Market the Rocky Road to Competition

