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LIBERAL CONSTRUCTION OF TAX TREATIES—AN
ANALYSIS OF CONGRESSIONAL AND ADMINI-
STRATIVE LIMITATIONS OF AN OLD
DOCTRINE

Herrick K. Lidstonet

Automatic data processing, identification numbers for taxpayers, with-
holding of income tax from dividends and interest, and tax subsidies for
investments in new equipment, revolutionary as they are in United
States tax philosophy,’ could normally have been expected to obscure
the bitter infighting over those portions of H.R. 10650, the Revenue Bill
of 1962, which prescribe new rules for taxation of foreign income.?
However, two years of publicizing the fiow of gold toward Europe have
so dramatized the possibilities for income tax avoidance (and even
evasion) in foreign operations and through foreign bank accounts and
tax havens that envious taxpayers can almost sympathize with Ingemar
" Johansson’s failure to convince the district court that he was the fighting
chattel of a Swiss corporation.? .

From 1954 to 1961 the political battle was for freedom from income
tax on foreign earnings. Today, the protagonists, who are now con-
cerned with maintaining their present advantages, are faced not only with
the impact of H.R. 10650 on international operations but also with the
Treasury’s pressure for more strenuous measures.

Although almost half of the bulk of H.R. 10650 relates to foreign
operations and investments, few taxpayers will be directly affected by
the bill’s provisions.* Indeed, since the House bill has followed pre-

4 See contributors’ section, masthead p. 631, for biographical data.

1 Although the Martinsburg, West Virginia, experiment in automatic data processing
will almost certainly attract interest and attention throughout the world, tax administrators
from the least developed country are undoubtedly wondering why there is any fuss
about taxpayers’ numbers or withholding of tax from dividends, interest, etc. Many
countries have used identification numbers or carnets for years and substantially all coun-
tries long ago instituted withholding from dividends and interest. Puerto Rico represents
the most famous experiment of subsidizing new investment through the tax system.

2 H.R. 10650, 87th Cong., 2d Sess. (hereinafter cited as H.R. 10650), originally contained
twenty-one sections of which twelve dealt entirely with problems, both substantive and
administrative, of foreign income or assets.

8 United States v. Johansson, — F. Supp. — (D.C. Fla. 1961). Race horses obviously
fare better than fighters. Rev. Rul. 58-63, 1958-1 Cum. Bull. 624; cf. Rev. Rul. 60-249,
1960-2 Cum. Bull. 264.

4 H.R. 10650, § 5 (distributions of property by foreign corporations), § 6 (allocation
of income), § 7 (foreign personal holding companies), § 15 (foreign investment companies),
and § 19 (administrative provisions). Similarly, few taxpayers will be very much con-
cerned with § 11 which requires the inclusion in gross income of foreign income taxes before.
the foreign tax credit will be allowed or with § 19(c) (1), which, regardless of tax treaty
provisions to the contrary, requires withholding of income tax from payments to nonresident
aliens and foreign corporations to be at a minimum of 20%. But see 108 Cong. Rec.
4890-91 (daily ed. March 28, 1962) (remarks of Congressman Bow) and 108 Cong. Rec.
7169-70 (daily ed. May 3, 1962) (remarks of Congressman Betts).
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dictable routes to reduce the individual advantages for those fortunate
taxpayers who have been able to arrange foreign residences and property
ownership to achieve substantial tax benefits,® most people must be
having real difficulty in understanding the reason for the hue and cry
against the House’s proposals. On the other hand, some of the bill’s
provisions,® representing new and rather drastic approaches to old prob-
lems, may present difficulties to legitimate business enterprises because
past business practices may have created situations which cannot be
changed to meet the proposed new criteria in United States tax law.
Nevertheless, in spite of the nuinber of pages devoted to “foreign prob-
lems” and the complications they will raise not only for the taxpayers
but also for the Internal Revenue Service, it is section 21 of H.R. 10650
which, in the last three limes of the House bill, can create the greatest
obstacles to international trade and investment: “Section 7852(d) of
the Internal Revenue Code of 1954 (relating to treaty obligations)
shall not apply in respect of any amendment made by this Act.”?

It is not difficult to presage that these few words, which in sweeping
terms abrogate various provisions in each of our twenty-one tax treaties,
will lead to new and not necessarily welcome negotiations at least with
the twenty-one tax treaty countries. The mere proposal of the amend-
ment contained in section 21, combined with two recent decisions, one
of the Court of Appeals for the Second Circuit® and the other a Revenue
Ruling,? both of which are quite correct but unfortunately timed, guar-
antees an early end to the doldrums which have deterred progress with
income tax treaties. The curious coincidence of H.R. 10650, the Maximov
case and Rev. Rul. 62-31 occurs when there are three income tax
treaties sigued but pending ratification by the Senate'® and when the

5 H.R. 10650 § 9.

6 Particularly H.R. 10650, § 13 (controlled foreign corporations) and § 16 (gain from
sales or exchanges of stock in foreign corporations).

7 Int. Rev. Code of 1954, § 7852(d) provides as follows: “No provision of this title
shall apply in any case where its applcation would be contrary to any tréaty obligation
of the United States in effect on the date of enactment of this title.”

8 United States v. Maximov, 299 F.2d 565 (2d Cir. 1962). See discussion infra, note 93.

9 Rev. Rul. 62-31, 1962 Int. Rev. Bull. No. 11, at 21 which revoked Rev. Rul. 54-588,
1954-2 Cum. Bull. 657. Rev. Rul. 54-588 erroneously had held that a United Kingdom
corporation did not have a permanent establishment in the United States within the mean-
ing of the tax treaty with the United Kingdom even though it maintained a showroom and
samples in the United States for the solicitation of orders which were subject to acceptance
and fulfillment in England.

10 Income Tax Agreement with India, November 10, 1959; with Israel, September 30,
1960; and with the United Arab Republic, Deceinber 21, 1960. It is particularly interesting
to note that, while the twenty-one existing treaties and the proposed treaty with India,
with minor variations, are entitled conventions for the avoidance of double taxation and
the prevention of fiscal evasion, the title to the proposed treaty with Israel refers to
“Encouragement of International Trade and Investinent” and that with the United Arab
Republic to “Elimination of Obstacles to International Trade and Investinent” in addition
to the traditional “avoidance of double taxation” language.
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Treasury has announced' discussions with The Netherlands on the
existing Income Tax Convention with The Netherlands.'®

When the Senate finally considers the Indian, Israeli and United Arab
Republic treaties, after the enactment or rejection of H.R. 10650, it will
be forced to reject a number of specific provisions in these tax treaties
in order to maintain a consistent treaty pattern. Furtherinore, the Senate
will probably suggest that the treaties be renegotiated. Long delays
arising from rejection of specific provisions and suggestions for renego-
tiation of signed treaties, however, are not without precedent: The first
“pure” income tax treaty, i.e., the 1932 treaty with France'® was delayed
for three years and the treaty with the Union of South Africa for mnore
than five and one-half years.

The sweeping provisions of section 21 of H.R. 10650 are disturbing
not only because they can be interpreted as a proposed legislative re-
versal of the trend to encourage tax treaties, but also because section 21
can be interpreted by officials of other countries as an unprecedented
disavowal of treaty obligations.' '

Within our constitutional system it has long been settled that treaty
obligations and federal statutes are of equal rank so that the more
recent, whether a treaty or a statute, can abrogate or supersede the
older.®* Having clearly deterinined the constitutional position of treaties
and statutes, the courts have tried to be equally helpful in establishing
rules of interpretation and construction:

11 Treasury Department Release, February 27, 1962. Periodic reviews of tax treaties, of
course, are perfectly normal (see Treasury Announcement 61-65, 1961 Int. Rev. Bull No. 32,
at 33, regarding proposed discussions on the Japanese treaty).

12 April 29, 1948, T.D. 5778, 1950-1 Cum. Bull. 92, extended to the Netherlands Antilles
by Protocol, June 15, 1955 6 US.T. & OJA. 3696 (effective November 10, 1955).

18 IV Treaties, Conventions, International Acts, Protocols and Agreements between the
United States and other Powers (hereinafter referred to as “TCIA”) 4184, April 27, 1932
(proclaimed April 16, 1935). World War II explains the extended delay between the signing
of the present treaty with France (T.D. 5499, 1946-1 Cum. Bull. 134) on July 25, 1939
and January 5, 1945, the date the treaty was proclaimed by the President.

14 Signed December 13, 1946; ratifications exchanged July 15, 1952, see S. Ex. 0, S. For.
Rel. Comm., 80th Cong., 1st Sess. (1950); S. Ex. Rep. No. 1, S. For. Rel. Comm., 81st
Cong., 1st Sess. (1951).

15 In eight hours of debate on March 28-29, 1962, covering over 100 pages of the Con-
gressional Record, it is surprising that less than 500 words were devoted to the problem
of potential disregard of treaty obligations. 108 Cong. Rec. 4902 (daily ed. March 28, 1962)
(remarks of Congressinan Meader). Cf. 108 Cong. Rec. 7169-70 (daily ed. May 3, 1962)
(remarks of Congressman Betts).

16 Head Money Cases, 112 U.S. 580 (1884); The Cherokee Tobacco, 78 U.S. 616 (1870);
The _Constltutmn of the United States of America 420 (Corwin ed. '1952); Potter,
Relative Authority of International Law and National Law in the United States, 19 Am. J.
Intl Law 315 (1925). So well settled is this doctrine that political and scholarly debates have
been limited to discussion of the merits of Senator Bricker’s proposal to reduce the effect of
the treaty making power. For example, see Perlman, “On Amending the Treaty Power,” 52
Colum. L. Rev. 825 (1952); Preuss, “On Amending the Treaty-Making Power: A Com-
parative Study of the Problem of Self-Executing Treaties,” 51 Mich. L. Rev. 1117 (1953);
Sutherland, “The Bricker Amendment, Executive Agreements, and Imported Potatoes,”
67 Harv. L. Rev. 281 (1953).



532 CORNELL LAW QUARTERLY [Vol. 47

The principles which should control the diplomatic relations of nations,
and the good faith of treaties as well, require that their obligations should be
liberally construed so as to effect the apparent intention of the parties to
secure equality and reciprocity between them. . . . Upon like ground, where
a treaty fairly admits of two constructions, one restricting the rights that
may be claimed under it and the other enlarging then, the more liberal
construction is to be preferred.’?

Continuing efforts on the part of the courts have extended the liberal
construction rule to a holding that, in spite of the complementary rule
that a later act of Congress supersedes an inconsistent treaty provision,
a treaty is not abrogated if the inconsistent later statute is only a re-
enactment of the statute which was superseded by the treaty.'®

Although the courts might interpret the amendments made by H.R.
10650 so that they would not supersede treaty obligations, Congress
could easily accomplish its purposes either by clear draftsmanship or
by specific references in the committee reports of its intention that speci-
fied treaty obligations be superseded.’® Indeed, the amendments to the
tax credit rules to require corporations to include as additional gross
income the “deemed” foreign tax credit allowed under section 902 of the
Internal Revenue Code of 1954 so clearly supersede the present more
favorable rule®® which is incorporated in fourteen treaties® that section

17 Jordan v. Tashiro, 278 U.S. 123, 127 (1928). Geofroy v. Riggs, 133 U.S. 258 (1890);
Hauenstein v. Lynham, 100 U.S. 483 (1879).

18 Cook v. United States, 288 U.S. 102 (1933).

19 Jbid. In Ross v. Pan Am. Airways, Inc., 299 N.V. 88, 85 N.E.2d 880, 77 N.¥.S.2d 257
(1949), the court used for interpretive assistance the letter of transmittal with which the
Secretary of State forwarded the Warsaw Convention to the President prior to transmission
of the proposed treaty to the Senate for ratification. Id. at 97-98, 85 N.E.2d at 885.

20 H.R. 10650 § 11. See the general explanation of the effect of the present rate differ-
ential, HLR. Rep. No. 1447, 87th Cong., 2d Sess. 50-52 (1962). See also American Chicle
Co. v. United States, 316 U.S. 450 (1942). Although the suhject has been much discussed,
the most thorough examinations of the benefits of deemed tax credit computations are:
United Nations, United States Income Taxation of Private United States Investment in
Latin America (ST/ECA/18) (1953), and Owens, The Foreign Tax Credit 113-18, 126,
137-46 (1961). See also the clear and simplified elimination of treaty rate reductions in-
corporated in H.R. 10650 § 19(c)(1).

21 Tax treaties which freeze the foreign tax credit provisions as they existed on the date
of signing the treaty: Australia, art. XV(1), May 14, 1953 [1953] 4 US.T. & O.LA. 2264;
Honduras, art. XVI(1)(a), June 25, 1956 [1957] 8 U.S.T. & O.I.A. 219; New Zealand, art.
XIII, March 16, 1948 [1951] 2 US.T. & O.I.A. 2378; Pakistan, art, XV(1), July 1, 1957
[1959] 10 US.T. & O.1.A. 984; treaties which freeze the tax credit provisions as they existed
on the date of entry into force of the treaty: Austria, art. XV, Oct. 25, 1956 [1957] 8
US.T. & O1A. 1699; Belgium, art. XTI(2), Oct. 28, 1948 [1953] 4 UST. & O.LA. 1647;
Finland, art. XV(1)(a), March 3, 1952 [1952] 3 US.T. & O.IA. 4464; Germany, art.
XV(1)(a), July 22, 1954 [1954] 5 U.S.T. & O.IA. 2768; Ireland, art. XITI(1), Sept. 13,
1949 [1951] 2 US.T. & O.L.A. 2294; Norway, art. XIV(1)(a), June 13, 1949 [1951] 2
US.T. & OIA, 2353; Switzerland, art. XV(1) (a), May 24, 1951 [1951] 2 US.T. & OIA.
1751; Union of South Africa, art. IV(1), Dec. 13, 1946 [1952] 3 UST. & OJA. 3821,
Treaties which freeze the tax credit provisions as of a fixed date: Japan, art. XIV(a) as
at January 1, 1954, April 16, 1954 [1955] 6 U.S.T. & OIA. 149, and United Kingdom,
art. XITI(1) (as amended by art. IT of the supplementary Protocol, August 19, 1957) as
at January 1, 1956, Aug. 19, 1957 [1958] 9 US.T. & OIA. 1329. Cf. the remarks of
Congressman Betts on the effect of the “abrogation” of these treaty provisions, 108 Cong,
Rec. 7169-70 (daily ed., May 3, 1962). The Treasury’s counter-argument that the “savings
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21 is unnecessary. The disallowance®® of the foreign tax credit for
failure to file the detailed mformation about foreign operations® clearly
modified the same treaty provisions and it was not considered necessary
or advisable to specify the superseding nature of 1960 amendments.

Prior to the enactment of section 7852(d) as part of the 1954 Code,*
Congress, being more concerned with the recognition of treaty rights,
included treaty responsibility recognition provisions in all bills which
might have restricted or amended treaties.?® Certainly, the coincidence
of the recent reversal of the highly favorable “permanent establishment”
ruling,?® the reversal of the Maximov case,*” and the Treasury’s accept-
ance of the foreign income provisions of H.R. 10650 pending further
study of its own proposals® cannot be interpreted as a political climate
favorable to treaties or to treaty obligations.

Although a reappraisal of treaty policy is not unexpected in the present
circumstances of the flow of gold and monetary resources from the
United States, the first significant public attacks arising in the field of
taxation- have surprised and disturbed many persons.** Even though

clauses” in the various treaties [Australia, none; Honduras, art. XVI(1)(a), supra; New
Zealand, none; Pakistan, none; Austria, art. XV(1), supra; Belgium, art. XII(2), supra;
Finland, art. XV(1)(a), supra; Germany, art. XV(1)(a), supra; Ireland, none; Norway,
art. XIV(1)(a), supra; Switzerland, art. XV(1)(a), supra; Union of South Africa, art,
IV(1l), supra; Japan, art. XIV(a), supra; United Kingdom, nonel, exempts the proposed
action from the status of abrogation of the treaties is not convincing: Five treaties have
no savings clause; the others incorporate the tax credit provisions in the sentence imme-
diately following the savings clause; and the Treasury previously conceded that similar
tax credit provisions acted to freeze credit provisions as they existed on the specified
effective dates: “It is believed to be undesirable to stabilize as of a particular date the
laws relating to tax credits.” Letter, June 29, 1950, with which the June 1950 amendments
to the Canadian treaty were transmitted by the Secretary of State to the President. Since most
of the tax treaties referred to above were negotiated, signed, or proclaimed effective after
June 29, 1950, it is reasonable to assume that stabilization of the tax credit provisions was
in fact desired by the treaty negotiators, the Senate and the President.

22 Int. Rev. Code of 1954, § 6038(b).

23 Int. Rev. Code of 1954, § 6038(a).

24 See Report of the Committee on Finance to Accompany H.R. 8300, S. Rep. No. 1622,
83d Cong., 2d Sess. 627-28 (1954).

25 Revenue Act of 1941, § 108; Revenue Act of 1942, § 109; Revenue Act of 1943,
§ 136; Revenue Act of 1950, § 214; Revenue Act of 1951, § 615.

26 Rev. Rul. 62-31, 1962 Int. Rev. Bull. No. 11, at 21, revoking Rev. Rul. 54.588,
1954-2 Cum. Bull. 657. See note 9 supra.

27 299 F.2d 565 (2d Cir. 1962).

28 Treasury Department Release, July 28, 1961; House Ways & Means Committee
Release, July 20, 1961; Remarks of Stanley S. Surrey, Assistant Secretary of the Treasury,
Before the Annual Meeting of the American Institute of Certified Public Accountants, Chi-
cago, Illinois, November 1, 1961; Testimony of Douglas C. Dillon, Secretary of the Treasury,
before the Senate Finance Committee, April 2, 1962 (New York Times, Apr. 13, 1962, 1, 24).
See also the President’s Recommendations on Tax Revision, 1 H.R. Doc. No. 140; Hearings
on the Tax Recommendations of the President, Comm. on Ways and Means, 87th Cong.,
st Sess. 3, 8-10 (1962); Statement of Secretary of the Treasury Dillon, 1 Hearings, op.
cisté72535.s 1For comments of various interested taxpayers and experts, see 4 Hearings, op. cit.
2587-3551.

29 For example, on March 29, 1962 while the debate on H.R. 10650 was progressing
in the House of Representatives, Senator Morton presented the Senate with “Facts and
Fables on American Investment Abroad,” 108 Cong. Rec. 5042-46 (daily ed., March 29,
1962). See also note 21, supra.
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many sophisticated persons undoubtedly have recognized (and perhaps
even have acknowledged) that the present tax laws permit considerable
avoidance of United States income taxes, there are justifiable grounds
for complaint against the “meat axe” approach initially suggested by
the Treasury and partially adopted in H.R. 10650.

Since most of our tax treaties are with European countries the legal
systems of which differ both historically and functionally from that of
the United States, Congress’ willingness to consider the approach pro-
posed in section 21 of HL.R. 10650 (whether or not the section is in-
cluded in the final act) may affect European interpretations not only
of income tax treaties with the United States but also of the numerous
treaties of friendship, commerce, and navigation.

The philosophy of continental countries is generally that international
law should take precedence over municipal law.3® French lawyers are
proud of their constitutional provisions® which state, in effect, that,
since diplomatic treaties are superior in authority to French internal
legislation, treaty provisions ‘“shall not be abrogated, modified or super-
seded without previous former denunciation through diplomatic chan-
nels.””?

During the early 1950’s the French courts frequently considered the
relationship between treaties and municipal laws, and since they de-
veloped interpretative guides which differ from those of the United States,
a brief review of their problems and attendant solutions may be helpful.3®

The Franco-Spanish Consular Convention of January 7, 1862, provides
that citizens of one contracting state, who are authorized to reside in
the territory of the other, may engage in the other state in any kind of
industry or commerce and shall pay only the duties and taxes and ob-
serve only the laws and regulations enforced for nationals of the state
in which the foreiguer resides. A French Decree Law of January 12, 1938,
required that aliens obtain special identity cards before they would be
permitted to engage in a commercial or industrial profession in France.

The issue presented to various French courts was whether the 1938
Decree Law was applicable to aliens entitled to the benefits of the

80 See Erades & Gould, The Relation Between International Law and Municipal Law
jin The Netherlands and in the United States, pt. V (1961); Bial, “Some Recent French
Decisions on the Relationship Between Treaties and Municipal Law,” 49 Am. J. Int’l Law
347 (1955); Preuss, “The Relation of International Law to Internal Law in the French
Constitutional System,” 44 Am. J. Int’l Law 641 (1950).

81 Preuss, supra note 30.
82 Constitution of the French Republic art. 28 transl., 2 Peaslee, Constitutions of Nations

8, 12 (1950). See also Erades & Gould, supra note 30, at 466-68, for a discussion of the
Dutch constitutional principle that a treaty is superior both to internal legislation and to
the Dutch Constitution. Furthermore, later national Dutch legislation is inferior to and
does not supetsede pre-existing treaties. Erades & Gould, supra note 30, at 320-21, 412-13.

38 See Bial, supra note 30, for a more extended discussion of the cases and the issues.
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1862 Franco-Spanish Consular Convention or to aliens assimilated to the
1862 Franco-Spanish Convention by most-favored nation clauses such
as that in the February 23, 1853 Consular Convention between the
United States and France. In the first Coll case® a Spanish citizen’s
argument that the 1938 Decree Law was not applicable was rejected
by a lower court. In a second case involving the same person,® it was
held that the treaty did not free him from the requirement of obtaining
an identity card but the card had to be delivered to him upon his re-
quest. In a third case, the Cour de Lyon held that the Spanish citizen
did not have to obtain the special identity card.?

As Bial has explained,*” French commentators criticized the two Coll
decisions and generally approved the Sanchez case which was followed
by other French courts, not only for Spanish citizens but also for a Swiss
citizen through assimilation to the Franco-Spanish Treaty under a most-
favored nation clause in a French-Swiss Treaty.®® Thereafter, France’s
Supreme Court, the Cour de Cassation, adopted a different and curious
attitude: Courts should not interpret treaties. Instead, they should stay
the proceedings and request the Ministry of Foreign Affairs to advise
them “whether the 1862 Convention authorized Spanish citizens to en-
gage in commerce in France without being in possession of a ‘carte de
commercant,” and whether France would enjoy reciprocal rights in
Spain.””®?

The Minister of Foreign Affairs, responding to the lower court’s re-
quest for interpretative guidance, stated that Spanish citizens could
rely on the Franco-Spanish Convention of 1862 and could claim French
national treatment. He also stated, however, that Spanish citizens could
not escape the measures of control which France, for reasons of public
order, might deem necessary to take with respect to aliens. He then
observed that the same principles were generally accepted in Spain where
similar controls were in effect. The French courts later came to the
conclusion that, since the June 18, 1953 letter of the Minister of Foreign
Affairs was not altogether clear and did not expressly state whether
Spanish citizens must comply with the 1938 Decree Law, the conflict
must be resolved in favor of the treaty which is the higher law.

The conclusion, in France at least, now is that, in the case of public

34 Coll, Cour de Paris (13th ch. Corr.), January 29, 1951, [1952] Juris-classeur periodique
II. 7056. Hereafter the Juris-classeur periodique will be referred to as “JCP.”

35 Coll, Cour de Lyon (16th ch. Corr.), January 24, 1952, [1952] JCP II 7036.

38 Sanchez, Cour de Paris (4th ch. Corr.), February 6, 1952, [1952] JCP II 6996.

37 Bial, supra note 30.

38 Sastella, Cour de Paris (13th ch. Corr., 2d Sec.), April 1, 1954, [1954] Gaz. Pal,
May 15-18.

39 Bial, supra note 30, at 350-51.



536 CORNELL LAW QUARTERLY [Vol. 47

laws, the courts must request ministerial interpretations of treaties unless
a treaty is unambiguous and needs no interpretation or unless the gov-
ernment has already published an interpretation.?® In the case of private
law, of course, the courts will interpret the treaty without requesting
an executive branch interpretation.**

The French emphasis on reciprocity of treatment clearly jeopardizes
the United States position vis-a-vis French and other continental ad-
ministrators who are charged with the primary interpretation of treaties.
While foreign courts may understand and sympathize with judicial re-
versal of previous decisions, foreign administrators cannot be criticized
if they take advantage of the new policy attitude expressed by the Con-
gress and the Internal Revenue Service and seek ways to avoid treaty
provisions which they may look upon as unwise or expendable.*? In
this event United States nationals residing and business enterprises op-
erating in treaty countries should be concerned not only with their
status under tax treaties but also under treaties of friendship, commerce,
and navigation.

The so-called FCN treaties in many ways are more important to the
American businesses which operate abroad than tax treaties because
FCN treaties have recently been expanded from the traditional recog-
nition and protection of trading rights to bilateral assurances of recipro-
cal protection and treatment of private investment including reciprocal
equality of tax treatment.*®

40 QOne might argue that our courts are impressed by administrative interpretations and
practices. See Cook v. United States, 288 U.S. 102 (1933), where the court said:

The committee reports and the debates upon the [Tariff] Act of 1930, like the re-

enacted section itself, make no reference to the Treaty of 1924. Any doubt as to the

construction of the section should be deemed resolved by the consistent departmental
practice existing before its re-enactinent. [Citations omitted.] No change, in this
respect, was made either by the Departinent of the Treasury or the Department of

Justice after the Tariff Act of 1930.

Id. at 120.

41 Bial, supra note 30, at 353-55.

42 See, for example, the reported European reaction to the President’s unilateral decision
to raise tariffs on carpets and glass. New York Times, March 23, 1962, pp. 1, 10 and June
5, 1962, pp. 1, 12, See also note 15, supra.

43 See Walker, “Treaties for the Encouragement and Protection of Foreign Investment:
Present United States Practice,” 5 Am. J. Comp. L. 229 (1956). While European countries
began to think about and to arrange treaties to protect and promnote international invest-
ment and their nationals who resided in other countries to promote and manage the foreign
investment, the United States lagged behind. However, after World War I, the United
States began to seek equal treatment for its citizens who resided in foreign countries and
agreed to afford commparable equality to citizens of the other countries who resided in the
United States. (E.g., Treaties of Friendship, Commerce and Consular Rights: with Germany
(1923) IV TCIA 4191; with Latvia (1928) IV TCIA 4400; with Norway (1928) IV TCIA
4527). After World War II, as United States private foreign investments multiplied,
increasing emphasis was placed on expanding the traditional commercial treaty to include
bilateral assurances to protect and promote private investment and to assure reciprocal
equality of tax treatment. (For example, Treaties of Friendship, Commerce and Navigation:
with Germany, TIA.S. No. 3062, June 3, 1953 [1956] 5 U.S.T. & OJI.A. 1939; with the
Netherlands, T.IA.S. 3942, March 27, 1956, [1957] 8 US.T. & O.LA. 2043. It is interesting
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FCN treaties offer comfort and a form of assurance to an American
business which has invested time, technology, and money outside the
United States. They assure the American enterprise the same treatment
as would be accorded to a national enterprise of the country of invest-
ment. Furthermore, since most American companies desire to initiate
foreign operations with their own personnel in managerial and technical
positions, equal treatment is extremely important not only for the
business itself but also for the individuals sent to the foreign country.
Equal treatment, or assimilation to national status, therefore, is a neces-
sity for American business which operates outside the United States.
Achieving this equal treatment has been a principal goal of the FCN
treaty.

The “old type” FCN treaty included equal treatment provisions to
assure reciprocal protection not only of trading rights but also the
personal rights of individual citizens of one country who reside in the
other country.** Consequently, the expansion of the FCN treaty to
include encouragement and protection of investment brought into force
in a new field traditional concepts and clauses of reciprocal protection.
Furthermore, equal treatment clauses appear in all but five of the twenty-
one tax treaties?® and, generally, extend to “taxzes of every kind or de-
scription, whether national, federal, state, provincial or municipal.”*®

Since most of our tax treaties include national or equal treatment
provisions and since the courts liberally construe commercial treaty
obligations and privileges, a brief examination of the history of the equal
treatment clause may be helpful in understanding the similar clause
which is included in tax treaties.

The first American commercial treaty, the 1778 Treaty of Amity and
Commerce with France,*” states that citizens of France or of the United
States residing or doing business in the other state will be subjected
to “no other or greater” tax and customs burdens in the other state
than that to which the state .of residence subjects citizens of the “most-
favoured” nation.*® Similar clauses, but no longer restricted to the most

to note that tax treaties of Italy, Japan, New Zealand and Norway with other countries
include equal protection provisions, e.g., 1956, New Zealand-Sweden Income Tax Conven-
tion, art. XVII, 7 UN. Int’l Tax Agreements 204 .

44 For example, see text supra at note 33, for a brief review of recent French cases
concerned with the effect of an 1862 “equal treatment” treaty provision on a modern “alien
control” provision.

46 Equal treatment clauses are not included in American tax treaties with Australia,
Ttaly, Japan (but see note 72, infra), New Zealand and Norway.

48 See Paragraph XXI, Technical Memorandum of the Treasury Department on the
United Kingdom Income Tax Convention, included in Sen. Ex. Rep. No. 6, 79th Cong.,
Ist Sess. (1945).

47 February 6, 1778, I TCIA 468.

48 1778 Treaty, arts. IIT, IV, at I TCIA 469, 470,
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favored nation, appeared in the 1794 Treaty of Amity, Commerce and
Navigation with Great Britain,*® where it was stated that Americans
will pay “no higher or other duties than would be payable by His Maj-
esty’s subjects”®® and “no higher or other tolls or rates of ferriage than
what are or shall be payable by natives.”**

Although American use of the equal treatment clause antedates the
Constitution, the history of the clause begins before its use in United
States treaties. In the 1642 Treaty between Portgual and Great Britain®
it is stated that the subjects of Great Britain “shall, as freely and in the
same Inanner, exercise their trades of merchandizes [in Portugal] as
is permitted to the subjects of other Princes and States in league with the
King of Portugal, neither shall they be more burthened with customs,
impositions or other taxes than the inhabitants and subjects of the said
lands . . ..” (Emphasis added.)®® Twelve years later in a new treaty,™
the English, now negotiating on behalf of the “Republic of England,”
obtained recognition from Portugal far beyond the most favored nation
clause included in the earlier Royal Treaty:

“[T]he said people of this Republic shall enjoy the same liberties,
privileges and exemptions as the Portugese themselves. . . .’ In Article
X of the 1654 Treaty, the English were given the right freely to transport
“into any other ports or places whatsoever of His said Majesty, without
paying any other or further custom, duty or sum of money besides what
the Portugese merchants should pay, if the goods and merchandize be-
longed to them.”%®

Similar provisions were included in Britain’s 1660-61 Treaty of Peace
and Commerce with Denmark® and her 1667 Treaty of Peace and
Friendship with Spain.’® Generally, they have been mcluded in all early
British commercial treaties including the 1815 Convention of Commerce
with the United States.

49 T TCIA 590.

50 Art. III, I TCIA at 592.

51 Ibid.

62 TI Hertslet, Treaties and Conventions 1 (1840).

53 Id. at 2.

64 165: Treaty between England and Portugal, Hertslet, supra note 52, at 8.

55 Id. at 10.

56 Id. Zt 13. The “secret Article” annexed to the 1654 Treaty provided for arbitration
of customs and duties by two English merchants residing in Portugal selected by the
English Consul. Id. at 19, 20.

57 I Hertslet, supra note 52, at 179. The Danish treaty is an especially interesting precedent
not only because it includes the “more burdensonie than” type language but also because
the Treaty provides for “administrative equality”: “[Tlhe people . . . shall pay neither
more nor greater customs, tributes, tolls and other duties nor in other manner than ... .”
Art, XIII, id. at 181.

58 I Hertslet supra note 52, at 140. As in the case of the 1654 Treaty with Portugal,
supra, notes 54 and 55 the Enghsh negotiators obtained full assimilation of Englishmen

to the “tax” rights and privileges of Spanish citizens. Art. V, id. at 142,
59 Id. at 386.
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Early treaties between continental European countries also recognized
the advantages of reciprocal treatment. For example, the 1648 Treaty
of Peace between Spain and the United Provinces of the Low Coun-
tries® provided that “the subjects and inhabitants . . . trading to one
another’s countries, shall not be obliged to pay greater duties and im-
posts than the respective subjects, natives of the countries” nor more than
that which “lay upon themn over and above what He does upon His own
subjects.”®!

The early United States treaties with France and Great Britain ap-
parently interested America’s trading circles because, thereafter, the
American State Department actively sought to enter into treaties, which
assumed a very nautical cast, with other trading nations. For example,
the 1827 Treaty with Norway stated that “Norwegian vessels . . . ar-
riving . . . into the ports of the United States of America, from whatever
place they niay come, shall be treated . . . upon the same footing as
national vessels coming from the same place” and vice versa.®?

By 1911 the expansion of United States commercial interests had led
to a needed treatment beyond shipping and vessels in commercial treaties
so that the language of the Japanese treaty was more expertly phrased
to accomplish mutual goals of niore general reciprocal treatment: “They
shall not be compelled, under any pretext whatever, to pay any charges
or taxes other or higher than those that are or may be paid by native
citizens or subjects.”® In 1923 the language of the German treaty was
further refined so that internal revenue taxes were specifically included
in the reciprocal provisions: “The nationals . . . of each High Contract-
ing Party within the territories of the other shall receive the same treat-
ment as nationals . . . of the country with regard to internal taxes. . . .”%*
And in 1928, although the treaty language had become broader, refer-
ences to income tax had become more specific: “The nationals of either
. . . within the territories of the other shall not be subjected to the pay-
ment of any internal charges or taxes other or higher than those that are
exacted of and paid by its nationals.”ss

Although the principal concern of the United States primarily had
been with trade and commerce, it is interesting to compare the sweeping

60 1d, at 157.

6L Art. VIII, id. at 158-59,

62 Art. IT, 2 TCIA 1749.

63 Treaty of Commerce and Navigation with Japan, art. I, III TCIA 2712, 2713.

64 Treaty of Friendship, Commerce and Consular Rights with Germany art. VIII,
IV TCIA 4191, 4194.

05 Treaty of Friendship, Commerce and Consular Rights with Latvia, art. I, IV
TCIA 4400-01. It is interesting to note that the Latvian Treaty has vitality until the
United States announces that it will no longer adhere to the Treaty. Zalcmanis v. United
States, 173 F. Supp. 355 (Ct. CL 1959), cert. den., 362 U.S. 917 (1960).



540 CORNELL LAW QUARTERLY [Vol. 47

equal treatment provisions included in the 1845 Treaty of Commerce
and Navigation with Belgium®® with those of a modern investment treaty.
The 1845 Treaty provided that “The said inhabitants, whether estab-
lished or temporarily residing within any ports, cities or places . . . shall
not . . . pay any other or higher duties, taxzes, or imposts, than those
which shall be levied on citizens or subjects of the country in which
they may be. . . .”%" The recent Treaty of Friendship, Commerce and
Navigation with Japan®® provides in general terms that the enterprises
controlled by nationals of one country shall “be accorded treatment no
less favorable than that accorded like enterprises controlled by nationals”
of the other country.®® The treaty then provides in Article XI (1):

Nationals of either Party residing within the territories of the other
Party . . . shall not be subject to the payment of taxes, fees or charges
imposed upon or applied to income, capital, transactions, activities . . . or
to requirements with respect to the levy and collection thereof . . . more
burder;gome than those borne by nationals and companies of such other
Party.

Although the tax treaty with Japan is subsequent to the FCN Treaty
and although the tax treaty does not contain a more “burdensome’
clause,” it seems clear, under our usual rules of treaty iterpretation,
that the provisions of Article XI (1) of the FCN Treaty continue in
full force and effect.” There was, therefore, no need to include an equal
treatment section in the tax treaty with Japan.

The first interpretations of the equal treatment clauses involved con-
flicts between treaties and state laws. In such cases the superiority of
treaty provisions over inconsistent state laws is well settled. For ex-
ample, in Trott v. State,”® United Kingdom legatees of a North Dakota
decedent contested the application of a law which imposed a special
twenty-five per cent tax on transfers of property to aliens who did not
reside in the United States. The plaintiffs contended that the special
tax could not be imposed because it was in conflict with a treaty be-
tween the United States and the United Kingdom which permitted the
transfer of real and personal property to citizens of the United King-

66 I TCIA 64.

67 Art. I, I TCIA at 65.

68 April 2, 1953 [19531 4 US.T. & O.LA. 2063.

69 Art, VII(1), id. at 2069.

70 Id. at 2071-72. Curiously enough art. XI(3) adds to the treaty a most favored
national equal treatment provisions.

71 See note 45 supra.

72 Cook v. United States, 288 U.S. 102 (1933). On the other hand, since art. XVI of
the tax treaty with Japan is inconsistent with art. XXI(5) of the FCN treaty, the tax
treaty, being the later act, presumably has superseded art. XXI(5) of the FCN treaty.

73 41 N.D. 614, 171 N.W. 827 (1919).
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dom on the same basis and terms as citizens of the United States.™ The
court held that the language of the treaty governed and, therefore, that
the special tax could not be applied on the transfer of property to British
subjects.™ .

It would seem, therefore, in view of the long history of liberal con-
struction of equal treatment clauses, that there should be no question
as to the right of citizens of treaty countries to claim the same rights
as United States citizens wlio are residents of the United States. Un-
fortunately, the United States record of interpretation of the so-called
“no more burdensome than” clauses in tax treaties conflicts with the
judicial interpretations of the more general commercial treaties. The
administrative record is particularly spotty.

In I.T. 37497 the Internal Revenue Service considered the case of a
French citizen who was a resident of the United States and who received
income from sources in France and other countries. The Internal
Revenue Service, citing only articles 14(B)(a) and 14(B)(b) of the
French treaty, held that income tax paid to France through withholding
could be credited against United States income tax but that the income
tax paid to other countries could not be credited against United States
tax because there was no specific comparable provision in the French
law giving United States citizens residing in France a credit for taxes
the United States citizen pays to countries other than the United States.

In reaching this conclusion the Service ignored article V of the Protocol
to the French Treaty which states that a citizen of France within the
United States shall not be subjected to the payment of higher taxes
than are imposed upon citizens of the United States. The reference
to article 14(B)(2) in no way changes the result which must be derived
from even the most superficial reading of article V of the Protocol.
Indeed, as indicated before,”” under French law, it is clear that “equal
treatment”, provisions of treaties assimilate aliens residing in France to
French nationals in the fields of civil, commercial, and tax law even
though there is no unanimity with respect to the effect of equal treat-
ment provisions on French penal laws in the case of violation of registra-
tions and similar requirements.

After the enactment of the 1954 Code the Service was asked to con-
sider the case™ of a Canadian citizen, a bona fide resident of the United

74 Convention with Great Britain as to Tenure and Disposition of Real Property March
2, 1899, art. IT, I TCIA 774-75.

75 Nielsen v. Johnson, 279 U.S. 47 (1929) ; McKeown v. Brown, 167 Towa 489, 149 N.W.
593 (1914).

76 1945 Cum. Bull. 202.

77 See text supra at note 33.

78 This is an unpublished private ruling which was widely discussed.



542 CORNELL LAW QUARTERLY [Vol. 47

States, who obtained a temporary foreign service position with an Ameri-
can oil company. Because he was assigned to a difficult area and be-
cause he was to be abroad for a relatively short time, he decided not
to take his family with him, The Canadian was actually present in the
“oil country” for seventeen out of eighteen months. Nevertheless, the
Internal Revenue Service held that the $20,000 exclusion provided for
in section 911(a)(2) was not available to a Canadian because the earned
income exclusion was specifically limited to individual citizens of the
United States who were present in a foreign country or countries for
the prescribed period. This result was reached in spite of the equal
treatment provision of paragraph 11 of the Protocol to the Canadian
Treaty which states that a citizen of Canada residing in the United
States shall not be subjected to the payment of more burdensome taxes
than a citizen of the United States. The Internal Revenue Service justi-
fied its position on the ground that article XVII of the Canadian Treaty
specifically states that “the United States in determining the income . . .
taxes . . . of its citizens or residents . . . may include in the basis upon
which such taxes are imposed all items of income . . . taxable under the
Revenue laws of the United States . . . as though this convention had
not come into effect.” (Emphasis added.)™

At the time the Canadian Treaty was amended in 1950, the Secretary
of State in a letter to the President,’® referred to subparagraph M of
the 1950 amendment and stated that the United States reserved the
right “to tax its citizens or residents or corporations as though the con-
vention had not come into effect.”® The report of the Senate Foreign
Relations Committee does not comment on the provision. The Treasury
Regulations interpreting the Canadian Treaty®® provide that “the con-
vention does not . . . affect the liability to United States income tax
of Canadian citizens resident in the United States. . . .” On the other
hand, article XVII of the Treaty is correctly paraphrased in Regula-
tions section 519.116: “[T]he United States in ascertaining the income
. .. tax of its citizens and residents and corporations may take into the
basis upon which such taxes are imposed all items of imcome as though
the convention had not come into efiect.”

The Government’s position in the Canadian case can be justified on

79 Art. 14A of the French treaty and art. XVII of the Canadian treaty are identical.

80 See note 21 supra.

81 “Because the subject matter of tax treaties is less general and the methods of nego-
tiation are less formal than in the case of many other treaties, tax treaties are usually
referred to in diplomatic language as tax ‘conventions’.” Blough, “Treaties to Eliminate
International Double Taxation and Fiscal Evasion,” N.Y.U. 5th Inst. on Fed. Tax 208, 209
(1947).

82 Treas. Reg. § 519.102(c) T.D. 5206, 1943 Cum. Bull. 526 at 534.
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purely technical grounds because the ruling is limited solely to deter-
mining that an item of income is to be included in the tazable base, a
right which the United States reserved in article XVII of the Canadian
Treaty. However technically correct this interpretation may be, it vio-
lates the interpretative principle that, where-the treaty admits of two
constructions, one liberal and the other restrictive, the liberal interpreta-
tion is to be preferred.®®

The restrictive interpretation, moreover, cannot be justified on the
ground that the seventeen out of eighteen months’ rule became a part of the
tax law after the effective date of the tax treaty unless a court could
find a specific intention that Congress intended to abrogate the apparently
broad and unqualified equality provisions of article V of the Protocol
to the Canadian Treaty.?*

These excuses, tenuous as they were in the case of the Canadian
Treaty, were not available to justify the conclusions reached in I.T.
3749 which interpreted the French Treaty.®® Section 131(a)(3) of the
Internal Revenue Code of 1939, in effect long before the effective date
of the tax treaty with France, contained the limitation on the availability
of the tax credit in the case of alien residents of the United States.
Similar provisions appeared in all revenue acts since the Revenue Act
of 1921, Furthermore, since the application or nonapplication of credit
did not involve the inclusion or exclusion of an item: of taxable income
in the base on which tax was imposed, it seems clear that I.T. 3749 is
erroneous and cannot be supported under any interpretation of the
treaty. On the other hand, if one ignores the principles of treaty inter-
pretation which the Supreme Court has announced, the hiterpretation
contained in the Canadian private ruling can technically be justified.®

In another case akin to I.T. 3749, a Swiss citizen who became a resi-
dent of the United States in September, 1957, niarried another Swiss
citizen, who had been a resident of the United States for the entire
taxable year. In an unpublished private ruling the Service held that
the Swiss couple could not file a joint tax return because section
6013(a) (1) requires that alien residents of the United States may not
file joint returns with their spouses unless the alien has been a resident
of the United States for the full taxable year.

83 See text supra at notes 16 and 17.

8¢ Cf. Cook v. United States, 288 U.S. 102 (1933).

85 See note 76 supra.

86 The author has been informally advised that, while the taxpayer referred to in IT.
3749 was never able to persuade the Internal Revenue Service to allow hin credit for the
incone taxes he had paid to govermmnents other than France, the Canadian citizen ignored

the unfavorable ruling and was able to convince the field auditor that he was entitled
to the exclusion from incoine.
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The equal treatment provision of the Swiss tax treaty®” states, in effect,
that citizens of Switzerland shall not, while resident in the United States,
be subjected in the United States to other or more burdensome taxes
than are citizens of the United States residing in the United States. It
was argued that a United States citizen who became a resident of the
United States for the first time in September, 1957, would be permitted
to file a johut return with his spouse; consequently, the Swiss citizen
should likewise be permitted to reduce his income tax by filing a joint
return with his spouse, otherwise the Swiss would be subjected to other
or niore burdensome taxes than the American citizen. In its ruling the
Service referred to article XV(1)(a) of the Swiss Treaty as permission
for the United States to tax “residents” as if the convention had not
come into effect. The Service ignored article XV(1)(a) which limits
the United States’ right, with respect to its citizens and residents, to
include items of income in the taxable base as if the convention had
not come into effect.®®

In 1959 the Service restated treaty interpretation principles in a ruling
involving a United States citizen taxpayer who desired to exclude from
his taxable income, income he had received from German real estate.
Rev. Rul. 59-56% states that:

The meaning of Article XV (1)(a) of the German Convention . . . is that

the United States income tax liability of United States citizens, residents,

or corporations is determined “as if this Convention had not come into
effect.” The purpose of this “saving clause” is to make it plain that the

United States reserves the right, in the case of its citizens, residents, or

corporations, to include in its tax base all items of income taxable under

its revenue laws. . . .

This statement is a rather curious interpretative hodgepodge. The direct
quotation from the treaty, contained in the first sentence quoted above,
is completely out of context and provides the reader with an inaccurate
understanding of the treaty.

The courts have also had opportunities to consider the problems
of iterpretation of tax treaties. The appellate courts, generally, have
sustained the liberal interpretation principle, sometimes erroneously.
For example, American Trust Co. v. Smyth *° dealt with an American

87 Swiss Treaty art. XVIII(3), May 24, 1951 [1951] 2 US.T. & O.1.A. 1751.

88 It is interesting to note that the Swiss negotiators were informed of the unfortunate
provisions of L.T. 3749 because the final sentence of art. XV(1)(a) states that “Switzerland
satisfies the similar credit requirement found in section 131(3), Internal Revenue Code.”
The author has been informed that, as in the case of the Canadian citizen, the Swiss citizens
involved in the unfavorable ruling issued in the spring of 1958, were allowed to file 2 joint
return in spite of the Service’s issuance of the unfavorable ruling.

89 1959-1 Cumn. Bull. 737 at 738.

90 247 F.2d 149 (9th Cir. 1957).
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trust which had United Kingdom income beneficiaries. The trust had
sold corpus and had realized a substantial capital gain which was neither
~distributed nor distributable to the beneficiaries. The government argued,
successfully in the lower court, that, since the capital gain was not
income for the United Kingdom beneficiaries or remaindermen, but
instead was income of the United States trustee, the capital gain was
taxable. The taxpayer-trustee argued that the treaty exempted capital
gains from tax not only to the extent distributable to the beneficiaries
but also to the extent retained by the trustees.

The court, stating that the purpose of the United Kingdom tax treaty
was to provide full reciprocity and equality of tax treatment, agreed
with the taxpayer’s argument. The court then quoted at length from
various cases in which the Supreme Court announced the principle of
liberal construction of tax treaties. After considering that the treaty an-
nounced a broad general purpose of avoiding the economic impact of
the tax on the trustee (i.e., if the trustee were required to pay the tax,
the corpus of the trust would be reduced and the future income of the
beneficiaries, therefore, would be reduced), the court held that the trustee
would not be required to pay the capital gains tax. The court also in-
dicated that, since the United Kingdom Treaty does not contain a “sav-
ings clause” as do the Swedish, Canadian, and French treaties, the gov-
ernment could not rely on its retained right to include items of incone
in the taxable base of United States citizens or resident taxpayers.

The Second Circuit recently considered the question raised by the
American Trust Co. case® and correctly came to the opposite conclu-
sion.®? After carefully reviewing the British treaty and its background,
the court stated that it could find nothing to require the Uiited States
to abandon the concept that a trust was a taxable entity separate from
the beneficiaries of the trust. Consequently, since the trust was a
separate taxable entity under American law, American tax principles
would be applied to the trust without resort to the Umted Kingdomn
treaty.

In reaching its conclusion in the Maximov case®® the court, carefully
reviewing the principles of treaty interpretation, stated that the following
criteria must necessarily be considered in the interpretation and con-
struction of tax treaties:

The broad aim of the Convention, as with income tax treaties generally,
was to facilitate commercial enterprise between the two countries [and]

91 Tbid.
92 Maxiniov v. United States, 299 F.2d 565 (2d Cir. 1962).
93 The court’s conclusion seems to be inescapably correct.
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to avoid double taxation . . . which, because of the high rates of income

taxation then and now prevailing in the two nations, constituted what the

Secretary of State called “an undesirable impediment to international

trade.” A primary motivation for inclusion of provisions equalizing tax

treatment . . . was reduction of tax barriers to the free imovement of in-
dividuals for commercial purposes.®*

To the court’s very useful addition to the principles of treaty con-
struction one other must be added: A primary motivation of 320 years
of history of the equal treatment clause in treaties has been the encour-
agement of free movement of individuals for commercial purposes by
assuring nationals of country ‘A that they will be subject to no other
or more burdensome tax treatment than their native neighbors and
associates in country B when and if the nationals of country A reside
in country B.

In sixteen tax treaties equal treatment provisions are clear:

no “other or more burdensome,”®®

no “higher taxes,”?

no “more burdensome taxes,”??

no “other, higher or more burdensoine,”®"
no “other or higher.”®®

In spite of the difference in language there can be no serious doubt as
to the meaning and the intention of these equal treatment provisions
which was perhaps expressed best in the 1953 FCN Treaty with Japan.*®°

The same intention has frequently been expressed in various State
Department letters of transmittal of treaties and in Treasury memoran-
da. The equal treatment clause:

“Has application only to taxation by one of the contracting States of
citizens of the other contracting State residing in the former state. Under
our existing law residents of the United States are subject to the same
taxation as are United States citizens;1%*

94 299 F.2d at 570. (Footnotes omitted.) )

95 Austria, art. XVIII(3), Oct. 25, 1956 [1957] 8 U.S.T. & O.I.A. 1699; Denmark, art.
XVI(1), May 6, 1948 [1948] 62 Stat. 1730; Finland, art. XVI, March 3, 1952 [1952] 3
U.S.T. & O.L.A. 4464; Germany, art. XVIII(3), July 22, 1954 [1954] 5 US.T. & O.1.A. 2768;
Greece, art. XVI(3), Feb. 20, 1950 [1953] 5 US.T. & O.LA. 47; Honduras, art. XV(5),
June 25, 1956 [1957] 8 US.T. & O.I.A. 219; Ireland, art. XVI, Sept. 13, 1949 [1951] 2
US.T. & OIA. 2294; The Netherlands, art, XXV (3), June 15, 1955 [1955] 6 US.T. &
0.IA. 3696; Switzerland, art. XVIII(3), May 24, 1951 [1951] 2 U.S.T. & O.LA. 1751;
United Kingdom, art. XXI(1), Aug. 19, 1957 [1958] 9 US.T. & O.IA. 1329.

98 Belgium, art. XX (3), Oct. 29, 1948 [1953] 4 US.T. & O.LA. 1647; France, Protocol
V, June 22, 1956 [1957] 8 US.T. & O.I.A. 843.

97 Canada, Protocol II, Aug. 8, 1956 [1957] 8 US.T. & O.L.A. 1619; Union of South
Africa, art. III(1), Dec. 13, 1946 [1952] 3 US.T. & O.LA. 3821.

98 Pakistan, art. XVII, July 1, 1957 [1959] 10 U.S.T. & O.LA. 984.

99 Sweden, Protocol 7, March 23, 1939 [1939] 54 Stat. 1759.

100 1953 Japanese FCN, note 55 supra, art. XI(1).

1(?1 Technical Memorandum of the Treasury Department, In Re Proposed Tax Conven-
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Expresses “on a reciprocal basis . . . the long recognized principles
relating to equality of treatment in respect of the taxation of resident
aliens as compared with the taxation of resident nationals” ;2

Assures “equality of tax treatment . . . as between the nationals of the
country imposing tax and nationals of the country who reside within
its borders. Tke article does not change domestic law”; (Emphasis
added.)'® and

“Has no practical effect, since our domestic taxation does not discrim-
inate as between United States citizens and British nationals residing in
the United States.”2%

Even though the premises stated by the Department of State and the
Treasury Department were erroneous, the intention of the negotiators
and of their respective departments was made clear to the President and
the Senate. There can be, therefore, no justification for the contrary
interpretations promulgated by the Internal Revenue Service in the
Canadian, French and Swiss cases discussed above. The equal treat-
ment provision is unambiguous in its requirements. To permit the so-
called “savings clause” to override the equal treatment provision serves
only to abrogate the equal treatment clause, a step the courts have
indicated they will not permit even though the Tax Court perhaps inad-
vertently took a step in that direction in Matthew Klaas %

The President and the Secretary of the Treasury do not deserve the
condemnation they are receiving from many sources because of their
pursuit of evasive tax dollars which statistics indicate may be hidden
in foreigu corporations and bank accounts. On the other hand, the

tion between the United States and Sweden. The second quoted sentence of course is and
at the time was wrong because foreign corporations engaged in business in the United
States were subject to different normal tax under § 14(c) of the Int. Rev. Code of 1939
in effect on the date of signature of the Swedish treaty. See also the tax credit limijtation
for alien residents, § 131(a) (d) of the 1939 Code, discussed in text following note 8S.

102 April 14, 1950, Letter from the Secretary of State to the President transmitting the
Greek treaty; cf. May 18, 1948, Letter of Secretary of State to the President transmitting
The Netherlands Treaty.

103 May 18, 1956, Treasury Memorandum on the Honduras Treaty. By 1956 the
Treasury statement (in the second sentence) was even more erroneous than in 1939. Section
14(c) of the 1939 Code had been repealed, but the tax credit limitation remained as 1954
Code, § 901(b)(3). By 1956 the following other citizen-alien differences had become part
of the laws: § 1(b)(4) (A) (head of household rate table); § 911(a)(2) (the exclusion of
income under the 17 out of 18 months rule); § 931 (income from possessions of the United
States) ; §§ 6013(a) (1), 6015(b) (requirements for filing joint returns) 6015(a) (1) (A)(ii),
6015(a) (1) (B) (i) (declarations of estimated tax).

104 July 3, 1945 Treasury Department Technical Memorandum on the Income Tax
Convention with the United Kingdom, Sen. Ex. Rep. No. 6, 79th Cong., 1st Sess. — (1945).

105 36 T.C. 239 (1961). The equal treatment clause apparently was not raised by
taxpayer’s counsel and was not considered by the Court. Cf. Joyce de la Begassitre, 31
T.C. 1031 (1959), aff’d per curiam, 272 F.2d 709 (Sth Cir. 1959) where a similar argument
might have been made and should have been successful. Cf. Grant v. United States, 202
F. Supp. 608 (W.D. Va. 1962) where the taxpayer was successful even though the equal
treatment clause was not raised.
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Congress should resist becoming a. participant in.the unilateral termina-
tion of important treaty provisions. Quite. clearly, section 21 of H.R.
10650 deserves an early death and our treaty negotiators should be
given the time and the opportunity to meet with their counterparts in
treaty countries to negotiate a revision of those portions of treaties which
may be affected by H.R. 10650.1% The administration’s failure to protest
the inclusion of section 21 in the bill will not soon be forgotten by
government officials in foreign countries. Clearly, every effort should
be made to avoid giving continental European administrators additional
evidence of lack of reciprocity in the United States interpretation of tax
treaties. A useful opening gambit would be for the Internal Revenue
Service and the courts, particularly the Tax Court, to take the first
opportunity to assure everyone that the “equal treatinent” clause will
be respected and liberally construed in the tradition of the Supreme
Court’s long-accepted pronouncements. If the Service and the Treasury
should fail to take advantage of the first opportunity for clarification
of the American administrative position, continental European ad-
ministrators will almost certainly act in a way which will be unfavorable
to American citizens who reside or businesses which operate abroad.

106 See notes 4 and 21, supra.
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