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INTRODUCTTION,
————— S P

Mo subject has given rise to as many disputes and
legal battles in comparative recent times as the great
conflict between railroads and municipal corpomations in
what 18 generally known as"Railway taxes",

The beginning of this century found the American
econtinent practically undeQeloped. Then great excite=
ment follows that peaceful slumber of a slow civiliza-
tion, Railroads had been permanently established and
were successfully operated and man of any ordinary abilie
ty could forsee that these railroads so highly benefi-
cial to agricultural, industrial and mechanical pursuits
were highly desirable, 80 the years of 1830 to 1880
marked the period of a high popular excitement and specw
ulation, every town, city and county in the states clam-
ored for railroads, anfhused with this incentive popular
excitement gave way to deliberative calm reason/ BaiI;
roads had to be secured at all hazards. Different munice

ipalities held out financial inducements to rail road



builders and men became s0 blind to the future that many
a municipal corporation became financially bankrupt in
trying to secure such a highway.

30 we Tind that in the '70's bhe debts of the dif-
ferent municipalities in the United S8tates contracted for
railway aid had grown to the fubulous amount of more than
$1oooooooég) bearing an interest greater in amount to the
debt incurred by the United States during and after the
€ivil war. But before that large debt hgd consummated
some of the wiser men comprehended the dangerous course
taken by the various municipalities and sought various
legnl deviced to escape the liabilities contracted. This
led to one éf the greatest legul battles ever fought.
Sharp distinctions, able arguments, keen critical stratae
gems were invoked, so that I fully believe there is not
a single argument involved which has not been only ingen-
#ously invented but which has been kikewise attacked.
8tate legislatures conferred powers upon municipalities
which some courts held  vvalid and which others for the
same reasons found invalid and not binding. In all there
fore a new branch of law was introduced and developed

(a) Dillon on Mun. Corp., Vol. I., Chap., 154.



which is clearly American in origin, spirit and
character and has no similarity in any other country.
After considering the term municipal corporation, its
power and authorities, three different ways it can incur
liability;I shall attempt to show the €ifferent positions
shown by the courts of states, notably that of Michigan
where Judges Cooley, Chriatianson and Campbell decided
that a legislature had no leied power under the Consti-
tution to pass measures relating to tailway aid, that
railways are private corporations with public appearan~
¢es only thus forever curbing any future attempt to bure
den municipalities and checking all litigations on that
question from a constituti nal bakis., Then Iowa where
the Supreme Court first held such acts valid, then for a
period reversing the former views holding all munieipal
aid issues invalid, and later following their firat line
of decisions with some slight restrietions against ratl--
way sorporations, making their decisions ridiculous.
The attitude of the Executive of the State of California
whi through his veto power attempted to oppose the lobbye-

ing schemes of raillway manipulators, and he failed throug



decisions of the courts.

The attidues of the courts of New York state who
attempted to decide all matters upon the whole questions
of facts and ecircumstances arising from each particular
cage with no clear view .nor legal concept except perw
ehance "bona fide"ffor value, The position of other
state t}ibunala favoring all railroad aid legislation and
mubiceipal burdens incurred thereby until stopped in their
mad career of folly by their brothers of the legislature
who at last conceived suchraid detrimental to public ine-
terest and either declared expressly against it or found
a remedy through constitutional amendments.

The peculiar law Yiew of the Supreme Court  Penne
sylvania, whichattempted to frustrate railway legislation
on technical interpretations and faile—-d , The develope
ment of a line of decisions by the United States Supreme
Court decided on principles of equity aften ignoring the
technical construetion when suech would work harm to inné-

cent mrties.
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CHAPTER I.

-“-‘“o»-~~‘

Municipal Corporations-Origin and Definition.

The ancient understanding of a city as Fairbairn hés
s&id: "was not merely 8 place where men have mostly cone
gregated and bullt themselves houses and workshops,
where the exchange and the cathedral stand togéther, the
one for worship and the other €or business; i%re WaAre~
rooms run into long unlovely stréeta, where narrow and
unfragrant clogses are crowded with the poor,and spacious
yet hard monotonous squares are orcupied by the rieh; the
Latin civitas, the Greek Polis have a nobler meaning;
thev® cardinal and honorable sense was not the place but
the living community, They were terms that expressed all
that was ideal in the state, in the father-landn®,

By process of a natural growth a certain number of
families became clewnsedd; Roman;Gens: Ionic,- Genos. Une
ion of gendes formed a curia, or fhratria; and a gather-
ing of gendes of phratries made tribes, a union of tribes
constituted a civitas, polis or municipia.(a)

"Rome in its origin was a mere municipality, a cor-

{a) Mommsen's Roemisches Staatsrecht, Chap., I.



potation. In Italy around Rome, we find nothing but ci-
ties, no country places, no villages. The country was
cultivated byt not pedpled. The inhabitants dwelt in cit-
ies., If we follow the history of Rome we find that she
founded or conquered a host of eities. It wus with the
cities she fought, it was with the cities she t-reated,
into cities she sent her colenies. In Gaul and Spain we
meet with nothing but ecities, the country around is
marsh and forest. In the monuments left to us we find
roads from eity to city; the many by paths now existing
were unknown".(a)

In the German Empire the first municipalities were
founded by the Romans after their Gallic conquests. The
Roman idesof munieipal corperations was strietly follow-
ed and adhered to ; although many cities in medimeval
times discarded the Roman type of municipal corporations
and liberated themselves from the sovereign power of the
state,organizing independent, others who again were d e=-
prived in their rights by the nobility as in the case of
the imperial cities, whieh obtained eharters defining
their liberties and duties; many of their cities espec-

(a) Guizot's i'ist. of Civ.



ially in the southern German states have retained their
Roman municipal from up to recent date.(a)

The oldest chartered imperial cities are Worms and
8peyer which recieved their charters in the 1lth and 12th
centiiries. During the Middle ages cities in the German-
Roman empire rose to a high degree of independent govern-
ment. Theke were then also the imperial cities which
were depeddent to barons or lords, and other eities were
elearly independent.0f these later cities there were
those known as the Hanseatic Bund. True corporations
within the meaning of that term. Their powers were car-
ried to excess, as for instance in 13361-1370 the Hanse
warred with the King of Denmark and drove him into exile.

The Spanish Cortes responded and were closely in
minicipal form to that of the Henseatic towns. Beginnie
ng their famous carcer in 1188,

Of all the independent municipalities Hamburg.Lubeck
and Bremen are the only sovereign municipal corporations
which in 1871 were admitted into the Cerman federation
as individual sovereign municipal cor pora‘iona thus

O ey Wip Be v W0 an bein S

(a) Kotze, Prusische Staedteverfassung,



ranking in degrec with » state.(a) Flecken, dorfer and
Landgemeinden are municipal corporations corresponding

to towns, villages and countiea and are a revision of the
0ld idea of the Gauﬁsatem; with some modern American
principlesof quasi-eorporations.

In England the origin of municipalities.dates back
to the time of the Roman conquast. Later these cities fell
into the hands of the Saxon kings and practically lost
all politieal significance during the reign of William
the Conquerédr. Fotmal 1pcorporation of cites were made
during the reign of llenry VI. (a) The charters of munice-
ipalities are granted upon upplication by the Parliament
or the crown., TFor centuriss these svolutions changed
the original idea of munieipalities so that now every
branch of govermment is well and distine¢tly defined giv-
ing them all appearances of a close corporation., Munici-
palities in England have more implied authority than
their kindred in America, Municipal corporations which
have existed since time immemorisl are literally speaking

founded by common law,(Db)

W i i WS e Y ST W e AP

&a) Ranke, Deutsche Reichsverfassung.
a) Charter to Xingston upon Hull, 1439,

(b) Blackstone, Vol.



In the United 3tates the true embodiment of the
word ecivitus was made through the puritans, They made
each town-meeting a complete democtatic government.
These tewn-meetings laid the foundations for our free ad
and independent municipalities, An sxample we have in
the cify of Boston which kept up its town meetings and
town system until 1822 when their first charter was gr
granted to them by the leghslature of Massachuse$ts.(a)
Michigan adopted the New England system of municipalitiecs
through Lewis Cass, formerly & New Hampshire citizen,
Each state and territory in the United States has soms
peculiarities in their own municipal system. This is dee
rived from the fact that they followed different c¢oun-
tries as their model. MNew York modelled after the char-
ter municipalities of England, with county, town and
town-ship divisions; likewise Pennsylvania, the Virgine
iag, the Carolinas and the Western states which followed
their laws, ILmouisiana and Mississippi at first adhered
more closely to the civil munieipal system as adopted by
by France while the different cities in Florida and Cal~
ifornéa in earlier periods thrcﬁgh their charters proved

{(a) Mass. Assembly Rep., 1822,
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that they were modeled after the 3panish system.

This century has noticed a wonderful developmmnt and
change in the American system of municipal corporations.
A harmonious one has been the resultant, so that the A~
merican nmunicipality may refer to a county, to a city,
town, township or any ofher subdivision. They are all
creatures of legislative enactments with the exXception
of the earliest towns which have submitted to later lege
islative changes.(a) Peculiar in itself is the city of
Washington which is one of the few citiecs called Federal
citics, closely correspomding to the type of imperial
cities as found in Tlurope. American municipalities had
an importance of self constituted liberities different
from that of any European munic¢ipal corporation.

"The city corporations which have grown up in mod-
ern times are of infinite advantage to society; they
bind men more closely together than does any other form
of government., But that which most remarkably distine
guishes them from those corporations which formerly ex-
isted, is the general spirit of frcedom which has been
breathed into them. I‘ore especially is this the case

G W G Gl WS N S S am

(a) St Augustine, Florida.



with town corporations in America which are as different
from those of England as the lattser from similar corporae
tions in Scotland and Holland".(a)

"A municipal corperation is an investing of the peo-
ple withthelocal selfgovernment thereof",(b)

"A municipal corporation is a public corporation
cf;ated by government for political purposes and having
subdrdinate and local powers of legislation. An incors
poration of persons, inhabitants of = political place or
connected with a particular district enabling them to cowm
ducet its local selfgovernment."(o)

"Municipal corporations are body politie and bodies
corporate, established by law, to assist in the ecivil
government, but chiefly to regulate or administer the lo=-
cal or internal affairs of ths town, ity or district
which is incorporated.v(@)

"A corporation is public when it has for its ob}ect
the government of a portion of the state. It is invest-
ed with subordinate legislative powers to be axercised
for local purposes connected ¥ith the public good in the

(s) Rosebaugh v. Saffin, 10 O, S5t. 31, Grimka, J.
fb) Salk, 183,

{¢) 2 Bouvier Law Dict., 21,

{(d) Dpillon on }Mun, Corps., Vol, I., Par. 19,



administration of civil govermment subject to the cone
trol of the legislature,*(a)

"In New York state a municipal corporation includes
a county, town, school distriet, village and city and
any other territorial dabwdivision of the state estab=-
lished by law with the power of selfgovernment."(b)

In Missouri ang subdivision of the state including
less than Tive thousand ingebitants may become & municie

pality by application for a special charter.(c)

(a) vaterman offi Corps. Par., 16.

(b) White on Corps., Par. 2,

(c) Heller v, Stremmel, 52 *o. 309.

" Sstate v. Leffingwell, 54 Ho. 458,
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CIHIAPTZZR II.

g ¢ L TR

Express and Implied Powers.

Municipal corporations are political subdivisions
of the state rith a well defined territorial limit, exX-
ercising the power of government as delegated to them by
the sovereign state, They are creatures of the state and
can only do such acts a8 the state empowers them to do,

#The legislature creates municipal corporations, de-
fines and limits thelr powers, enlarges or diminishes
them at will, points out the agencies which are to exer=-
cise them and exercises a general control over them as
it shall deem proper and necdful to the public welfare,
it confers upon them the power to maske contracts and leve
y texes for the performance of matters of publie impori?z

"hese poweres delegated‘to them may be expressed
by the consitution, by legislative enactments, relating
generally to all municipulities, or “o certuin special
municipalities clearly named. T8 powers arec Jenerally

conferred on them through their municipal charters, this

(a) Comnm. v, Detroit, 28 liich, 235, Cooley,J.
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then would relate to towns and cities.

A charter is a compast or privilege given by &
state to a municipulity, enumerating rights and defining
duties which may be revoked by the legislature at any
time unless there is a constitutional privilege to the
contrary.

The powers expressly delegated may vary with the
different political and territorsal attitude zssumed by
the municipality. generally they define the territori-
al government, how the municipal officers who act &8s &=
gents chall be ele o6ted, hew taxes shall be lavied, what
rate of taXes shall be assessed, the territorial boundaw
ries of the municipality, all subject to constitutional
restriction. The right to make contracts is a power wiic
which is generally speaking delegated by express provise
ion to the municipal corporation.

Implied powers conferred upon municipalitiesm are
powers not granted through express enactment or stated
by well defined words, A municipality may do all acts
which are for the health, welfare, and public good of its

citizens, acts which arise from case of necessity fuch
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as for the prevention of discase, pestilence, disorder,
riot and any other act which is necessary for the welfare
of the Anhabitants of the municipality. A municipality
may therefore mrect and maintain hospitals public sbhools
market halls, or order the destruction of buildings dan-
gerous to its citizens. Likewise a municipal corporae
tion @wan own and control plants for the lighting and
heating of the city, own and operate toll roads, ersct
bridges, make canal and harbor improvements. lunicipals
ities, therefore, may do any act which complies with the
lawg of the state or are agreecable to their own charter
80 long as it is for the good of the corporation and coms
within thcmeaning of publie policy. But a corporattion
can not go outside of the mecaning to seek the general
goed of the ¢ mmunity. Clearly a corporation cannot ins
vest its publicmonies in a quasb-public work unless the
power is specially gr mted to them by act of legislature.
When these acts are beyond the authority they are ultra
vires and not binding.

"Municipal corporations can only be bound by their
acts when they keep strictly within thelimits prescribe

ed by law. Powers granted nmust be exercised substantiale
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ly in the mode designated".(a)

"Municipal corporations have sufh powers as are
given to them in terms and such as are necessary to care
ry into effcet the express powers and thosc should be
strictly construed."(b)

Aschool district cannot invest in the corporate
stoék of outside corporations.(c)

ifunicipal corporations cannot issue bonds in favor
of any railway in aid of its construction unless the
statute expressly confers upon them thepower and authori-
ty to do so.(d)

Can a legisliature auth-rize a municipality to in=-
debt its:1lf in aiding a quasi- public corporation? This
question has many answers, and the particular circumstane
ces of each c=se must be considered., "The power to tax
is the power to destroy®. So with a municipd® corporae
tion, The mania of securing railroads affords a good
illustration,

Some western county with less than ten thousand in~
habitants issues with the sanction of its guardian the

{2} Rogers v. Burlington, 3 Wwall, 670,
(b} Bank v. Chillicothe, 7 0. 8%t. 31,

(¢) State v. Board of sap., 27 0. 5t. 95,
(d) Wwells v, cupervisors, 102 U, ©. 625,
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leglslature, three hun#red thousand dollars in bonds in
favor of a railroad company, honds bearing ten percent
interest annually.(a) ‘

Thesc¢ tonds were very easily voted upon, &8 the Obw
ligations &id not mature until 30 years from date of ise
sue. . The citizens who subscribed for the stoek and
gave out the debt with few exceptions will not see the
day of redemption of their obligation, They voted a tax
upon their posterity, upon their t';izggﬂﬁgg:wimprove-
ments thrnt will arise thereon, upon the industrial prode
ucts that shall be created, a tax in favor of a guasi=
public corporation which disposes of the money sseurity
at once to greedy speculators. Such a power is in the
opinion of some of the ablest jurists not to be delegated
aa such is beyond the corporuate purposc of the municipale
ity.

Some courts have held that the power of taxation if
there is no provision in the constitution to the contrary
rests absolutely in the lesislature.(b) In so ruling the
courts overlooked an inherent principle of right which

N
Gt o s e B e e e \

‘a) Dillong I: P&r'i 156,

(a) Davidson v. Ramsey, 18 Minn. 482; 3tein v, Mo~
bile, 24 Ala, 591; Ry. Co. v. otockton, 41 Cal. 147.
(b)
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has been broﬁght down by both eivil and common law. “No
man shall be deprived of «--- property without due
process of law", as echoed in the witenagmode; as rep-
eated in the asscmbly of frce britons when demanding th
their Magna Charta. A tak must be laid with equality
with rules and prescribed limits. There is no pwoer
found in assemblies to burden municipalitics with a debt
which is beyond their nature and character to assume,
which is beyond the general purposeof its existence.

‘Ald and municipal ownership in quasi-public works should
be condemned because sucx ownership has nothing to do
with the promotion of individual liberty, with the wel=
fare of soc¢iety. It is contrary to the senee of self:
government. It makes the minority a skdve to the majori-
ty of men who reigm for short periods, men who do this
from selfish motives, burdening their posterity with a
loathsome tax. It enhances the financial standing of

the rich at the eXpense of the poor tax payer.
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CHA
CITAPTER IIT,

Different ways of incurring Liabilities by

Municipalities in aid of Railway Construction.

I. By Stock Subsecriptions,

The muncidpality duly authorizing its lawful agents
may take as many shares of railroad in railroad stoek and
issue bonds of the municipality in payment thereof.({a)

& The municipality may own the controlling inter=
est off the railroads and act as generul manager, presi=-
dent and director and generally direct the affairs of the
railroad through it Zawfuld agents under legislative
sanction, giving the municipality the appearance of owne
ership. (b)

b Muniecipal corporations as a general rule sub=
scribe for the stock and issue in payment theis munici-
pal bonds for the express purpose of securing & public
highway beneficial to their interests. These bonds are
techniéully speaking termed "Railway aid bonds". (c)
*--—-2;;~_;own of kagle v, Kohn, 84 Ill, 292; Bo:nds v,

¥is. Cent. R, 40 fis, 542; llercer Co. v. ilackett,

1 Black, 38G6. ; Gibson v, Dayton, 123 U. 5. b59.

(b) walker v. Cin, 21 0, 57/ 14-55; Gibbons v. Mo-

bile %, N, Ry. 36 Ala, 417; Johnston v Co.24 I11 75

(¢) comm. v. Alleghany, 37 Pa, 8t. 237; Comm vV,

Pittsburgh, 51 “a.st. 496; Knox Co. v. Aspinwall,
24 IHow, 378.
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II1. By Outright Donation of Bonds.

Often the municlipal corporations granted to railway com-
panies a bonus of a certain sum of money with the understand-
ing that the railroad should comply with certain conditions
imposed upon them subject to the fulfilment by the railway.
Thereupon the municipality tendered its bonds in payment of
the conditions imposed upon the municipality: by the part per-
formance of the contract through the railroads as unders?ood
in the terms of the contract. Such arc outright donations made
upon eondiftidn thad &fwntswn shall have special rates for its
citiz@hs for a number if years or any other condition that can
be lawfully performed,(a)

III. By Direct Tax Levy.

In more recent years the municipalities of many of the
middle and western states, although @ksirous of having rail=-
ways do not attempt to issue enormous amounts of floating
bonds either as subgcriptions to stock, or as outright dona-
tions and by contract between the two parkies they agrec to
my to the railroad iﬁ aid of construetion a certain percent-
age of their annuxl taxes assessed and levied within the di-

revtion of their respective state constitutions or lesislative

(a) Sweet v/. Hulbert, 51 Darb, 313,
; Chieago D. V. Ry. Co. v, Smith, 62 Ill. 270.
~; Sheboygan Ry. Co, v. Town, 29 Wis. 373.
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enactments, (a)
IV, Land Grants.

This division of railway aid I shall not exumine minutely
as 1t more properly belongs to powers of the sovereign state
legislatures. 7The giving or granting of public lands such as
may induce a railway to build its read bed and sell adjtining
lands grunted to them to defray part expenses of its construc=-

tion.

bk d A K Y R TN Y ]

(a) Xagisse v. Galusha, %8 Iowa, 310.

Allert v, Gaston, 70 Iowa, 371.
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CHAPTER 1IV.
..... [ YEpupp

Constitutionality of Railway Aid Bonds.

The question whether the legislature of different states
has authority without special constitutional provision to eme
-power their state municipalities through legislative enacte-
ments to subseribe for stouk and give bonds to railway core-
porations in aid of construction has led to several distinct
linecs of desisions. On the one side we find the rule as 1a;d
down_ by the Supreme Court of Miohigaﬁl In.Pedplé'v. éaién.(a)
;hereijudgas Cooley, Christianson and Campbell decided that no
such implied authoritycan be exercised by the legislative bod-
y; the question arose on an application for s mandamus . The
legislature of Michigan, in 1864, passed an act authorizing
the sewveral townships in the counties of Oakland, Washtenan
and Nayne to pledge their credit and the c¢redit of the county
of Iivingston to raise by a tax & loun of monsey to aid in the
construction of the Detroit and iiowekl Ry. ¢o.from some point
near Detroit near their townships. The road was constructed.
as ordered, The town of “alem voted aid to the extent of 5 %

o o> win e w the Wh Gw Vo s~ WP

(a) People v. Salem 20 Mich, 452.
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per anpum of the assessed value, The mesting was irregular
for want of sufficient notice und the lagislature subsequently
passed an act to legalize the sume. The condition attached
that the raillway should complete its road was performed and
the township board refused to issue the bonds, questioning
the legislative authority. Mandamus was brought to compel the
performance, Per Cooley J., "The Lebislature has a right to
levy burdens and regulate taxes but in order to be valid theér
are three necessary requisites, a the tax must be public and
not merely private, b the tax must be laid according to some
rule of apportionment; not arbitrarily or by caprice, but so
that the burden may be made to fall with something like impare
tiality upon the pemsons or pvoperty upon which it justly and
equitably should rest. A state burden is not to be imposed
upon any territory smaller than the whole state not a county
burden on any territory smaller than a county. ¢ A tax laid
on & municipality must not only be public but local as well.

A railway is not & public corporution. A railway is often
spoken of as a species of public highway., They are such as
they aceommodate the public travel and are regulated hy law
with a view to produce partiality in accommodations. In other
respects this idea is rather fanciful, they are private prop-
erty whe n in the hands of private individuals, They c¢an only

use the power of eminent domain as granted to them by direct



specification of the legislature. The legislatiire has no
such implied authority and can pass upon subjects ~f tax
ation as is expressly provided in the constitution."(a)

This decision is often cited with approval by other
courts but as a rule it stands alone. There can be no
question about its importance. The Supreme Court of
Michigan by adopting this rule saved its portals from the
entrance of hundreds of suits which might have arisen
dater for a constructiom, It aided the municipalities
through an advisory eattitufe and clearly pointed out the
only mode of taxation to be followed by the legislature,
It prevente# a debt which other states so freely consente
ed to be laid upoh their municipal corporations, it pre=-
vented all future attempts of railway lobbyists to enhane
themselves upon the productive wealth of the state of
Michigan., This supreme tribunal shows its greatness that
with one wigse judicial act they may prevent all future
follies. It is to be deplored that no other state fole
lowed this decision.

The attitude of the Supremc Court of Iowa.
The State of Iowa is one of those states which assumed
different positions in railway aid. o state afforded

> St v - - o W — i

People v. Salem, 20 Mich. 452.
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& greater field for a good harvest to railway constructe
ors as Jowa. It is difficult to find one county, eity
tovynship or town which did no* take railway aid stock or
issuc bonds gratis or grant a tax levy to different rail-
way corporations, Millions of dollars of thesc bonds
came into the hands of foreign speculators and the lagal
contests arising over the payment of these bonds and tax
levies rill volumes of legal reports, In one of the
first stwits raised on this question, City of Dubuque v.
Dubuque Pacific Ry.(a), the court held that legisl&tures
have an implied authority undoer their constitution to
grant to municipalitics the power to aid in railway con-
struction.

The constitutional clause :"The state shall not in
any way, dircct or indireet becoms a stockholder to any
corporation;"” was held on & techmical construction not to
apply to municipalities but to the state itself., (b)

- s sy o - LT

(a) City of Dubiguie v. Dubugue Pacific Ry, 4 G.
Greene, 1.
(b) This decision was followed by,
State v. Rissell, 4 7, Greene, 28.
Clapp v. Cedar Co., 3 Iowa, 15.
Ring v. Johnson Co., 5 Iowa, 235.
McMillan v, Boyle Co., 6 Iowa, 304.
Gaines v, Robb, 8 Iowa, 199.
Stokes v. Scott Co., 10 Iowa, 166,
Whittakery. Johnson Co. 10 Iowa, 1lil.
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In state v, Vapello Co., (a) this whole line of desisions
is reversed . 'The court declared the act of 1301 uneon-
stitutional and void. They came to this logical conclu-
sion that the generul assembly cunnot pass a valid law
without express constitutional proviso; thut & municipal=-
ity cannot become & stockholder inz a private enterprise
in its respeective corporate capacity. This decision is
followed for more thuan fourteen years by a line of able
cases., Donds of municipul corporations are void as not
only authorized by constitution and law but in contravenw
tion of both.(b) County bonds issued for railway aid are
always irvalud,(c) Coupong and interest on railway bonds
ggsued for stock subscriptions have no vulidity and can-
not be enforced.(d)

“he constituticnal questi n was again railsgsed in an
application for an injuncticn restraining city officials
from coldecting a tax assessed in favor of a railroad aid

bond holder and the injunction was mede permanent.(e)

(&) State v, “‘apello Co., 13 Iowa, 333,
(b) *elMillan v. Doyles, 1% Jowa, 593.
(¢) iock v, “allace, 1i Iowa, 593,

(d) Smith v, Henry Co., 15 Iowa, 385,

(e) TenEyck v, teokuk, 15 Iowa, 485.
(e) (e) Chamberlain v. Burlington, 19 Iowa,



"he whole line of decisions is reaffirmed in licClure v.
Owen?(a) snd Nanson v. Vernon, (b)

Tor some reasocns anly known among thcmselves for the
opinion of the judges does not shed sufficient lustre up:
on their reason to comprehend why the supreme court in
Stewart v. Pope,(b) declared an act of the legislature
valid, This act was passed in 1868 authorizing municipal
bties to issus railwev aid bonds. 3By t is degision the @
court reversed the decisions that had been so ably follow
ed. The opinion in logicul fallacies cannot be equalled,
The court held that the taxing power is in the mseembly
not speeifying any particular taxes g that railroads are
a public henefit and public corporations. 7liey have
the same sovereign power in constructing a railroad by
obtaining the right of eminent domain and therefore a
clear right to tax, This decision 1s affirmed in Sioux
City v. Bird.(c) In more recent decisions the court
have construed more liberally in favor of municipalities
and irregularities in issue of railway aid can be set up

as a proper defence. Part performance of condition im-

. > - - -

(a) .cClure v. Owen, 26 Towa, 144,
(b) ilanson v. Vernon, 27, Jowa, 23,
(b) <ctewart v, Pope Co,, 30 Iowa, 9,
(¢c) city v, 2ird, 30 Iowayp 255,
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posad by the minicipality and non-performance of thé
builders will avoid thc limbility of the municipality.(a)
The new constitution of Jowa, Art., XI. Suc. %, prevented
all future bond issues.(b) 7 is was followed by an act
of the revised statutes in 1827, “cc. 929(ec). oo the
courts shifted from rule to rule with unparalleled rapide
ity without a clear view to hold up the dignity of their
tribunal. "his mékes the several lines of decisions
highly interesting if not even amusing. 7i.e legislators
conceiving the former fallacies remedied all future harm.
This rcmedy came through the expression given by the peo=

ple in their new constitution.

- . e e W o e -

(a2) Yenning v. *utthews, 66 Iowa, G785,
(b) Blunt v. Carpenter, 68 lowa, 265.

parthel v, deader, 72 Iowa, 125,
(b) "o county or other politicual subdivision or ay
any municipal corporation shall be allowed to be-
come indebted in any manner or for any purposep or
to anvy amount in the aggregate execeeding five per-
cent on the value of the taxable property within
such county or corporation, to be ascertained by the
last state and county tax list, previous to the in-
curring of such indebtdmess,"
(¢} "All bonds or othcr evidences of debt, hereaf-
ter issued by any corporation to any railroad compa=-
ny &5 capital stock shull be null and void &nd no
assignment shall give them any validity.”
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Wisconsin's onc criterion.

The legislature cannot authorige municipal corpératb
tions to muake outright donations to railway corporations,
all such acts are unconstituticnal and veid. (a)

In all other cases the courts will look to all de«
Tences and equities arising from bonds s negotisble ine
struments under the law of merchants.(b)

A rule laid down is that & proposition by a railroazd
to municipa’ corporation to aid in the construction of
the road, after submitting this (proposition to the le=
gal voters and after an affirmance by a majority of the
voteps, becomes a mutual contract binding each contracte

ing party.(e¢)

(a) vhitings v. Sheboygan Ry. Co., 2 Wis. 167.

{») =1lis v. Northern Pac, 77 Wig, 115.

(b) Iawson v. Milwaukec !, Ry. 30 wis. 597,
wneh v, Pbastern Ry. Co., 57 Wis., 430,
Bushnell v. Beloit, 10 Wis. 155,

grbeck ve Scott, 71 Vis. 59.

(¢) Phillips v. Albany, 28 “is. 340,

Tawson v. Ry. Co., 30 Vis. 597.

Lawson v. Schnellen, 33 Wis. 288.
Supervigors v, YValbridge, 38 Vis., 179.
Platville v. 8. Wisconsin, 43 Vvis, 4983,
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Pennsylvania,

The Supreme lourt of Pennsylvania held the acts of
the assembly providing railway aid constitutional and
valid.(a) In order to prevent the various outrages come
mitted and stop fraud perpetrated the following rule was
laid down: "A bond is not negotiable paper.m(h)

"'e will not treut Dbonds as negdtiable instruments,
on this ground we stund ulone. We are not insensiible to
the importance of this Taet nor are we wanting in defere
ence to the learning and wisdom of the judges who differ
from us. e know the history of thesc municipal bonds,
how the legislaters, yiclding to pogular exciteménés aue
thoriged their issue; how grand juries and county com=
missioners and city officers were molded to the purposes
of speculators, now recklessly railroad officcers ahused
the over-wrought confidence of the people and what bur=
dens and taxation have resulted to the public. A money
sceurity was created and thrown upon the inarket by this
paro xysm of public mind and now the question is how

. e D 00s ks S = -

(a) Sharpless v. Philadelphia, 9 ilarris, 146,
ifose v, Reading, O llar.-is, 183.
Mercer Co. v. Pittsburg, 27 Pa, 8St. 383.
{b) Diamond v. Lawrence o., 37 Pa., St. 353,
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shall the Judieial mind regard them. Bénds bf this kiﬁd
are not of common law that is founded on the usages of
trade and business among merchants, they are not like
bills of exchange. Locul in orizin, not for any ordinary
indebtedness not for the purposeé which naturally belong
to sueh municipalities., 7They are rendered lawfﬁl only
by legislative authority. They arc creatures of statuﬁo
lawg legislatures”call them eertificates of loans or bond
bonds never notes or bills, They bear the impress of Q
seal indicating their authenticity, a thiné which at
ohce destroys the ¢ mmercial vilue of a bill. The only
semblance they are payable to bearers, Any sealed instrw
ment may 5@ made payable to any particular payee or bears
er, ilo negotiable instrument can bc made under seal."(a)

Courts also permitted contracts to be rescinded in
an action commenced in wquity where faithlessnes: of of«
ficers could be showm annulling all stock subscriptions
and bonds made in payment thereof excaept those in the
hadds of bona fide holders for value,(b)

The acts of th: legislature which authorize bonded
issues specially provided that they should only be sold

e B s D e S wn B IR

(a) Diamond v. Lawrence Co., 37 Pa, St, 353.
(b) Bondnolders v/ Mercer 0/, 32 Pa., 8t, 218,
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at par; to this the most technical construction was give
en. If bonds were sold for leas than par the municipale
ity was permitted to avoid payment. Lis Pendens was held
notice to any holdeyr for v:lue depriving him of his faw
vored position bona fide and he gould not recover.{a)

The Supreme Court attempted by these views to protact

the interests of the municipalities . 1In this attempt t
they partly failed.

The United States Supreme Court in Mercer County v.
ﬁackett and Wood v. Lawrence County over«ruled Diamend v.
Lawrenee County, declaring municipal bonds issued Dby muw’
nicipalities in favor of railroad corporutinns negotiable
by manuzl delivery.(b) The aet of the Aasmmbly of Penn~
sylvania providing that selling bonds for less than par
is prohibited does not awoid payment nor constitute a
sufficient defense against a bona fide holder for valngf)

Although logical in théir reasoning the decisions of
the Pennsylvania Supreme Court could not stand the test
of a tribunal that sees to the interests of parties live

-y e ma o — - - -

(a) 1Mercer Co, v, Pitisbury Ry., 27 Pa S'. 389.
(v) Diemond v, Tawrence Co., 37 Pa S5t., 359,
Mereer Co. v. llackett, 1 Wall, 83,
Wood v. Lawrence Co., 1 Blaek, 385,
{e) Aet of 1857,
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ing in different states., Ifost of these bonds were nature
ally transferred on stock markets in foreign states. The
desisions could only protect municipadl corporations in
suits arising between parties entirely within the jurise
diction of the Supreme Court of Pennsylvania. By lagis-
lative enactments municipal corporations of Pennsylvania
were at last releived from all future expsriences. ., The
Constitution of 1874 prohibited all railway aid issue by
municipalities. (a)

"he Pennsylvania courts in adhering to the striet
common law view and technicalities failed in what they
attempted to remedy. They dhould heve decided the qQues~
tion on a constitutional basis and there purpose would
have sufficiently established their views.

- oYy O W A o W - e s

{a) *7The General Assembly shall not authorize any
county, city, borough, township or incopporated diss
trist to become a stockholder #SBFeelierder in any
company, association or corporatlon, or 1o obtain or
appropriate soney for or toloan its crediit to any
corporation, associasion, institution ecr individual.
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The attitude of the iew York
Court of Appeuls,

An act of the legislature conferring the power upon
a municipality to issue railway aid honds is merely die
reecbory and after the municipality by & maJority of votes
declares in favor of such héddand issues bonds, the mu=
nicipality is bound. The power to subscribe for stock
carries with it the implied pdwer to issue bonds in pay-
ment thereof,{a) An act of the legislature, April 27,
1868, authorizing thc town of Saratoga to issue bonds as
an outright donation pure and simple in aid of railway
construetion was declared unconstitutional, James J.,
"The legislature has authorized the town to make a donaw-
tion pure and simple. No such amnthority is conferred upp
on the municipality by constitution or chatter, it is
contrary to the spirit of the constitutiono if not to
the letter."(b) ilere the court adopts the criterion uas
first, approved in Wisconsin.(e¢)

On general prineciples the New York courts hold that
the statutes of the legislatures in authorizing the mu-

nieipalities to issue railway aid bonds are constitu-

W e e W i

(a) Bank v, Rome, 18 i, Y. 38,
(v) ©Sweet v. Hulbert, 51 arb, 313,
(¢) Wwhiting v. Sheboygan Ry. Co., 25 Wis. 157.
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tional.(a) The legislature has authority to pass sueh
laws gnd if the municipality ratifies the act subsequent-
ly the irrcgularities on the face of the bond issues

can be validated by later acts. These obligations bind
and fi: the liability of the municipal eorporation.(b)

e can safely assert that the New York court in le-
gal controversies between bond holders and muniecipal core
porations touchingtheir credit, considered all the circum
stances surrounding each particular case. As a rule
they declared that the legislature had a right to pasas
such enactments without express constitutional provision.
granting them an inherent power to lay all taxes accordw
ing to their own discretion. When such acts wers passed
they gave them a teehnical construction. Any part of
the act that had not becen complied with and the bonds be«
ing in the hands of a bona fide holder for value were de=
clared void.(c)

Such a defence might be that the requisite number of
taxpayers hadnot signed the necessary papers. And in

that particular czse the court for the first time agreed

- em e e e - -

(a) Calhoun v. Millard, 121 ¥. Y, 359.
{v) william v. Duanesdburgh, 65 ',Y, 128,
Horton v. Town of Thomson, 71 M., Y., 513.
Roger v, Stevens, 85 N, Y, 523,
(¢) Town v. Sav. Bank, 84 I, Y. 403.
gragg Ve Andes, 93 . Y. 405,
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with the rule adopted by the Pennsylvania Supreme Court,
Hunicipal bonds are r~t negotiable within the striect
meaning of the: law of merchants.(a) Vhcre the requisite
number of signatires of resident taxpayers had becn Obe
tained and many eétizens rcpudihted the consent given
through a revocation in writing, this was held to be a
good defence against any bénd holder who held even ar
bona fide.(k) The court would sit in eéuity and look ine
to all the acts of the parties. 7o a defect in the peti-
tion gave the municipality a good ground to maintain an
action for recisaion. The bonds were cancelled by a de=
cree of court.(c) "he maxim; "iquity aids the vigiland
and not those who slumber on their rights®; finds its ape
plication where « town for more than ten years paid the
interest on the bonded issue and later atiempted to avoid
payment on the ppounds of a defect in the petition.(d)
The Mew York courts held to one criterion testing consti-
tutionality of railway aid by legal and equitable princi-
ples 5enerélly sustaining the municipalities in their ate
tempted defences if within equit - ble doctrine.
~‘---E;;~~;;gwin v. llencock, 8% N, Y. HLE,

(b) Town v. rank, 8¢ I, Y. 405,

{(c) Town of Mentz v. Cook, 10" 'Y, Y. 504,

Calkoun v. Milardé, 121 @, V. 69.
(d) ~Town of Cherry, v. lecker, 123 "I,Y, 161.
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The act of 1874 prohivited all future aid of munice

ipalities in “avor of railway construction.(a)

Many stute constitutionsg werc amended by an extra
clause which wrevente municipalities from incurring any
further debt in aid of raiiway construction.

Indiana.

The courts favored railway aid expressly declaring
that the legislature had authority without any constitu~
tional provision, mentioning thesc spevial nature of the

taxes. In 18581 the Constitutinon was amended and subscw

quently amended in 1881, i‘arch 4. (k)

Ge 0w me D g Be s S . e W

(a) Mew York Laws of 15756,

(b) €onst. of 1881, p. 220: "No political or munice
ipal corporation in this state shiall ever become i
any manner or for any purpos¢ indebted t0 any mue
nicipality or to any corporation to an amount in the
arprerate exceeding two ner eentum on the value of
the taxable property withi- such corpsration, to be
ascertained by the last assessment for the stats and
county taxes :zrewious to the incurring of such in-
debtedness; and all bonds or obligations in excess
of such amount riiven by such corpotatisns shall be

void",
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Ohio.

Ohio uttempted in its early decisions to hold all
such municipal railway aid constitutional. Setting up as
a rule that a legislature hus implied authority in abe
sence of any constitutional priovision to grant to munice
ipal corporations the power to aid public corporations,
Ohto, therefore, holds with the majority of state courts
and with the United Stuatcs upreme Court; "A railroad is
& publie corporation®, This view seem ® somevhat atraine
ed and no argiment of my own cun approach the contrary
view as laid down in People v. Salem. A railway a pube
lic corporation? A railroad corporation is not created
by special charter originating and springing diveet‘tram
the legislature, but is a voluntary association, self ore
ganized, under a general corporation act or by special
act which confors upon them the ordinary privileges and
franchises that belong to othcr private Joint stock come
panies. They arc created by contract between the state
and the corporation which cannot be affected by subse-
quent legislative interferencs. Yo power of modification
can change or rcpair their con@ition if not specially
staéed in the luw authorizing their formation,

In Bank of Chillicothe v. Chillicothe, the court
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held that a municipality cannot set up the ultra vires
a:ts of its agents and plead defences. Maintaining the
view that all b-nds of municipal corporations are such
contractual obligations as the courts will hold bindini?)
The new Constitution of the state of Ohio was adopted wih
with this eclause, "The General Assembly shall never ats
thorize any cdunty, township, %own, c¢ity or district by
vote of its citizens, to become a stockholder in any
Joint stock companyor corporation."(b) In State v,
Trustees the people had voted in favor of stock in aid
of a ruilway, but not subscribed and issued the bonds
till after the constitution was adopted. The contract
w8 thercfore not complete and t e bonds vhzch ware give
en after the constitution went into effect, should natur=
ally have been held invalid for want of powet to com-
plete the contract and therefore unconstitutional. Here
their cour?! strange to say held thcem valid. (c¢)

™is decision is clearly against onearising under
exsactly the same circumstances in the courts of Indiana
held such acts illegs:l and relieved the municipulity of

(a) Statc v. vVaniorne, 7 0. 5t. 327.

{b) ©state v. "rustecs, 88 0, $t. 394,
{e} Ohio Const, Art. 8, Seec, 6. (1851).
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its bonded obligations.(a) “he United States Supreme
Court affirmed the deeision of Indiana. Contracts of
subscription are not complete af‘er eleetion . Until the
subscription is made the contract is executory and obli=-
gatory on neither party. 7Thc meaning of the COnstitution
of Ohjo was clearly misconstrucd. Thc spirit of the cone
stitution overlooked, when the courts held a legislative
act valid whereby the city of Cincinnati was aldowed to
subseribe $1000000008 of dallars to a railroad in aid

thereof and hold a controlling interest in the stock.(b)

Illinois.

Illinois arrayed itself among the many sﬁates holdw
ing in favor of railvay aid without speci:l constituti-n-
al ppovisions the courts encouraged the legislators to
pass special acts for rmilway aid construction, holding
a railvray id4 a public highway. “he legislature has, in -
absence of any constituti-nal provision the power to
enter into contracts with municipalities to take stoek
issue bonus bhonds or ppomise tax levies., That all sueh

(a) Aspinwall v, Davis Co., 22 llow. 334,
{v) valker v, Cincinnati, 21 Ohio S5t. 14-=55,



obligations issued are treated on the basis of the law
of merchant. (a)

Tatcr views of the courts admit the harm done by

the former decisions and announce *hat “‘hey wre bound by
"stare decisis". "Yrequent fluctuations in the opinions
of the ciurts of lust resort involve the courts in absuré
ities, render law uncsrtain, destréy the feelings of rc-
léance so essential to the strength and stability of all
authority, and prnduce mischiefs innumerable."(b)

“he legislutive enactment of 1869 checked all wild
schemes of munieipal speculators in favor of railway aid
construction, "¥o county, city, town, township, of oth=
er municipality shull ever become subscriber to the cap-
tal stoock of any railway or private corporation, or
make donations or loansg its credit in aid of such corpo=
rations®(

This ac“ is follewed by several other restrictive
messures; the act of 1883 provides "'The liability of all
*~-——z;;--;rettyman v. Supervisors, 19 Ill. 406,

T.obertson v. Rockford, 21 I1ll. 451.

Johnston v, Stark Co., 24 I1l., 7%,
Perkins v. OtCharles, 24 ILL, 20Z.
Taylor v. Thomson, 42 Ill, 9.

Chicazo Ry. v. Smith, 32 Ill, 270.

Quine Ty. v. Yorris, #4 Ill., £10.
(b) =x parte Thornton, 62 I1l, 271.
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counties, c¢ities, townships, towns or prccincts whazh
have been made for aid of railwayv building shall cease
and determine after Septcmber, 1883," The state before
this had passcd the refunding acts whereby the coun=
ties and all other municipal corporations were aided in.
paying their obligations. In R-. Co. v. Town of Bisho;?)
the Act of 1883 was declarcd constitutional so the state
of Illinois finds itself after much litigation , after
enriching railway monopolists, in the class of states

which dcclare railway aid by municipla corporations unm

constituti-nd and void.

United States Supreme Court.
th peculiar relgtipn whiqh the Supreme Court of the
United states holds to the different states their munic-
ipalities, and rights of foreign citizens are brought oul
by its many decisions on municipal railway aid bonds.
Tirst wiEre@the bonds issued witl: proper authority?
This implies the sanction of the state constitution, leg»

islature and the highest state tribunal. IT such sanc-

{a) Ry. Co. v/'Town of »ishop, 111 Ill., 124,



tion was found the bond holder received the much soucht
aid., (a) <econd, the United Statcs Supreme Court, rec-
ognized the aid bonﬁs as negotimble instiruments and rroe
tected bona fidc holdcrs for falue, upplying: the doc-
trine of lex mercatores, (b)

In all othor cases the law of contract rece¥ved a
(c)

close construction in favor of themunicipal corporation.

All state courts have laid down this solid proposi-
tioni there is no implicd authority in municipal corpora-
tions to grant railway aid, Such aunthority can only be
conferred by express permission from the people as embod=-
ied in the constitution or from legislative authority by
express anactments,

a 3y charter of municipality.(d).

b Ry laws authorizing general aid.(e).

(a) 'wikson v. Salamaneca, 99 U, 3. 499
l'arter v, !‘ernochan, 103 U. . 55
I'enasha v/ Yazarc, 102 U, . 81,
Fealy v. ’ilan, 127 U. o. 130,

(b) Knok Co., v. Aspinwall, 23 low. 200,
ifercor Cn. V. TTuckett, 1vall., 83.
Moran v, ifiami Co. 2 “lack, 722.
Supervisors v. !chencl, 5 Wall. 784,
Converse v, ‘cott, 92 U/'S. BO3.
Ayling v, Joseph Wi, 101 U. 0. 595,

(¢) Curtis v, &utler Co., 2% [ow.
Anthony v, Jesper, 101 U, . 495,

Ottawa v, Carey, 108 U,S. 110.

(d) cClark v, Zainesville, 1B Wis. 119.

(8) Town v. Ayling, 9¢ U. 9. 112,

[l
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& By laws authorizing specially. (a)

d ByBy churter conferring upon the rallway the

rizht to enter ihto contracts with s municipal corpora-

tion. (b)

A line of judicial deeisions in the majority of the
states holds up ths doctrine: Unless there is an express
constitutional restrietion or provision, legislative en~
actments in favor of railway aid by municipel corpora~

tions are¢ valid, {(e¢)

LR e e e )

(a) <ogan v. vatertown, 30 Wis. 259,
Sweet v, ilulbert, 51 Barb. 313.
Dissell v, Jeffersonville, 24 llow, 237,
Gould v. fterling, 23 ", ¥. 4535,
(b) ©t. Joseph v. PFogers, 16 “Vall. 645,
Springport v, Dank, 84 Y, Y. 403,
Comm, v/'Pitzsburg, 34 Pa, 4935.:
(c) Davidson v, Tamsey 0., 18 iinn. 482,
Stein v, obile, 24 Ala. 591.
Hollenbeck v, [fakn, 2 i'eb, 377.
Ry. Co., v. Cit:r of Stockton, 41 Cal, 147.
Rngtonio v. Tane, 32 Tax. 405,
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