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INTRODUCTION

Voices of moderation rarely shift the terms of any discussion, but this is
our goal regarding the debate over school choice. This debate is filled with
numerous claims by advocates and foes alike concerning the impact of
choice on the future of public schools, the academic prospects of students,
and racial and socioeconomic integration. Many of these claims are well
known and equally well exaggerated. Proponents of private school choice,
for example, suggest that choice is a “panacea” for the ills facing public
schools,! while opponents suggest that it could ruin public education.” Just
as the claims are becoming quite familiar, so too are (most of) the
participants: On one side stand the teachers’ unions and civil liberties
groups who oppose at least private school choice, while on the other side
stand free-market libertarians, religious conservatives, and an already
significant and growing number of African-American parents.’

We believe that many claims regarding school choice miss the mark,
and that they do so because those making them have failed to focus on the
most important stakeholders in this debate: suburbanites, especially
suburban parents. Suburbanites, by and large, are not wild about school
choice, either public or private. Suburban parents are generally satisfied
with the public schools their children attend, and they want to protect both
the physical and the financial sanctity of these schools.* School choice
threatens both. It creates the generally unwelcome possibility that
outsiders—particularly urban students—will be able to attend suburban
schools at the expense of local taxpayers. Choice programs also raise the
possibility that some locally raised revenues will exit local schools as
students leave to attend either private schools or public schools outside of
their residential districts. To the extent that choice may threaten the
exclusivity and superiority of suburban schools, it may also threaten
suburban housing values, which are linked to the quality of neighborhood

1. JOHN E. CHUBB & TERRY M. MOE, POLITICS, MARKETS AND AMERICA’S SCHOOLS 217
(1990) (suggesting that “reformers would do well to entertain the notion that choice is a
panacea”).

2. See, e.g., James S. Licbman, Voice, Not Choice, 101 YALE LJ. 259, 277-93 (1991)
(arguing that private school choice poses a serious threat to public education).

3. See PETER W. COOKSON, JR., SCHOOL CHOICE 17-37, 64-66 (1994) (describing
proponents and opponents of school choice).

4. TERRY M. MOE, SCHOOLS, VOUCHERS, AND THE AMERICAN PUBLIC 34.-35 (2001)
{describing suburban parents as *fairly satisfied” with their local public schools); Paul E.
Peterson, School Choice: A Report Card, 6 VA, J. SOC. POL'Y & L. 47, 56-57 {1998); David A.
Bositis, School Vouchers Along the Color Line, N.Y. TIMES, Aug. 15, 2001, at A23; see also
Lowell C. Rose & Alec M. Gallup, The 32nd Annual Phi Delta Kappa/Gallup Polil of the Public’s
Attitudes Toward the Public Schools, PHI DELTA KAPPAN, Sept. 2000, at 41, 57 (noting that a
higher percentage of suburbanites give their local schools a grade of “ A” or “B” than do urban
residents).
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schools.” Like suburban parents, suburban homeowners without children
thus have a strong, self-interested reason to be wary of school choice.

When suburbanites perceive a threat to their schools, they fight back,
and they usually win.® Consider school desegregation and school finance
litigation. Efforts to integrate public schools came to a fairly abrupt halt in
Milliken, precisely at the point when school! desegregation threatened
suburban schools.” Urban school districts, especially outside the South,
were left to experience the benefits and costs of school desegregation, while
suburban schools remained largely outside of the fight® School finance
litigation, meanwhile, never got off the ground in the United States
Supreme Court, in part because it interfered with the same interest
identified in Milliken—Ilocal control of schools.” What local control meant
in desegregation was essentially the ability of suburban schools to reserve
their seats for neighborhood kids; what it meant in school finance litigation
was the ability of suburban schools to spend unequal amounts of money on
their own schools. School finance litigation has been somewhat successful
on the state level, but, even after court-ordered reform, the general rule is
that states must provide more money for poorer districts, while wealthier
districts remain largely free to devote locally raised funds to local schools."

We believe that the same dynamic will shape school choice. In fact, it
already has. Most public school choice plans are intradistrict, meaning that
students can choose schools within a particular district but cannot cross
district lines. Even intradistrict “plans” typically do not allow unfettered
choice and instead protect the ability of neighborhood kids to attend
neighborhood schools.! Similarly, those states that have inferdistrict plans
almost always make participation voluntary or require schools to accept
out-of-district students only when space is available. Most plans also fail to

5. See WILLIAM A. FISCHEL, THE HOMEVOTER HYPOTHESIS 1-18 (2001) (arguing that
school quality affects housing values, and that local taxpayers will tolerate property taxes
provided that they are devoted to local schools); William T. Bogart & Brian A. Cromwell, How
Muck Is a Neighborhood School Worth?, 47 }. UrB, ECON. 280 (2000) (analyzing home price
fluctuations generated by redrawing public school boundary lines in Shaker Heights, Ohio).

6. Their success is obviously related to their political power, which has grown substantially
as a result of post-World War II population shifts away from the cities and into the suburbs. See,
e.g., Marilyn J. Gittell, The Political Agenda of Education in the States, in STRATEGIES FOR
ScHOOL EQUITY 87 (Marilyn J. Gittell ed., 1998). For further discussion of this point, see infra
Section LA.

7. See Milliken v. Bradley, 418 U.S. 717 (1974).

8. For two excellent discussions of the impact of Milliken, see JOHN C. JEFFRIES, JR.,
JUSTICE LEWIS F. POWELL, JR. 312-17 (1994); and J. HARVIE WILKINSON III, FROM BROWN TO
BAKKE 216-49 (1979).

9. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 17 (1973) (holding that
unequal funding of schools does not violate the Equal Protection Clause in part because reliance
on property taxes for school finance promotes local control).

10. For a discussion of school finance litigation in state courts, see infra Subsection [.A.2.

11. The same phenomenon that we discuss regarding suburbanites, therefore, also seems to
exist within some large, urban districts, where parents whose children are in good urban schools
fight to protect the schools.
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provide funding for transportation, making traveling across district lines
much more difficult in reality than it appears in theory. It is perhaps not
surprising, then, that very few students attend public schools outside of
their home school districts."

Similar geographic constraints are also evident in the two most recent
forms of school choice: charter schools and voucher programs. Charter
school legislation often limits enrollment to children residing in the school
district where the charter schools are located. Those states that allow
students to cross district lines to attend a charter school almost uniformly
give first priority to students living within the district in which the charter
school is located.” Similarly, the three publicly funded voucher programs
that exist—in Milwaukee, Cleveland, and Florida—place significant
limitations on where the vouchers may be used. In Milwaukee and
Cleveland, vouchers may be used at private schools, provided the schools
are located within city limits. The Cleveland program, in theory, also allows
vouchers to be used at consenting suburban public schools, but no suburban
schools have volunteered to accept voucher students. In Florida, finally,
vouchers are given to students in persistently failing schools and may be
used at any public or private school, provided that space is available.
Transportation, however, is provided only if students choose a public
school within their home districts. Moreover, the program is minuscule, as
only two schools have “qualified” as persistently failing and thus only
fifty-two students are currently receiving vouchers.'

Although we hope to resist the temptation to exaggerate, we feel
confident in suggesting that understanding the political economy of school
choice—and particularly the incentives and political power of
suburbanites—is the key to understanding the current and future prospects
of school choice, both public and private. Our central claim is that unless
the politics surrounding school choice are altered, school choice plans will
continue to be structured in ways that protect the physical and financial
independence of suburban public schools. As a result, school choice plans
will be geographically constrained and will generally tend to be
intradistrict. Voucher programs, in particular, are likely to be limited to
urban areas, where parents feel little attachment to neighborhood public
schools and are desperate for relief.

If our central claim is correct and school choice plans continue to be
limited in scope, it is possible to provide a more realistic assessment of the
costs and benefits of school choice. Limited school choice plans will be
neither a panacea for public school students nor much of a threat to the

12. For a discussion of intra- and interdistrict public school choice programs, see infra
Subsections 1.B.1-2.

13. For a discussion of charter school programs, see infra Subsection 1.B.3.

14. For a discussion of vouchers, se¢ infra Subsection 1.B.4.
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status quo. Instead, as we hope to show, such plans will lead to, at best,
limited academic improvement, little to no gain in racial and socioeconomic
integration, and little productive competition among schools. This is not to
deny that limited school choice plans have real costs or benefits, but rather
to make the (hopefully) uncontroversial point that those costs and benefits
will be as limited as the plans themselves. The larger and perhaps more
controversial point is that significant gains in academic achievement, racial
and socioeconomic integration, and productive competition are unlikely to
materialize unless choice plans are structured to allow a meaningful
opportunity for poorer students to attend schools outside of their
neighborhoods and outside of their districts.

Although we harbor doubts that such plans can succeed politically, we
do think that some steps can be taken to increase the options available to
students within a choice program. In particular, we suggest that those
interested in long-term change should focus on ways to alter the almost
reflexive attachment to neighborhood public schools. We believe that one
promising way to make progress on this goal is to support the increasingly
popular drive for universal access to preschool. Preschools are not typically
organized on a neighborhood basis and are just as often operated privately.
Our supposition is that if more parents experience a range of government-
funded choices among preschools, this experience could make them more
supportive of programs that offer a similar range of choices among
elementary and secondary schools.

The Article proceeds in three Parts. Part T begins by documenting a
historical pattern in education reform, the central feature of which is that
structural reforms tend to stop at the boundaries separating urban and
suburban school districts, affecting the former and leaving the latter mostly
untouched. We then show that school choice plans conform to this pattern
and explain how the political economy of school choice, if unaltered, will
produce limited school choice plans. Part II assesses the probable impact of
limited school choice plans on racial and socioeconomic integration,
academic achievement, and competition among public schools. We argue
that limited choice plans will have a correspondingly limited impact on all
three factors and suggest that the theoretical benefits of school choice will
never be realized unless choice programs offer a meaningful opportunity for
poorer students to escape impoverished schools. Part III offers suggestions
as to how choice plans might be expanded in politically acceptable ways
and how the politics of choice might be altered.

Before we proceed, two final introductory notes are in order. First, we
recognize that we are painting with a broad brush; that variables such as
race and socioeconomic status, politics, and economics interact in
complicated ways; and that the political dynamics we describe may not
hold true in every locale. In particular, we acknowledge that not all suburbs

Qline -- 111 Yale L.J. 2048 2001-2002
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and suburbanites are alike. Racial and socioeconomic profiles differ among
suburbs and thus among suburban schools. Inner-ring and outer-ring
suburbs are often quite different from one another, with the former typically
more racially diverse and generally poorer than the latter."* As a result, in
some suburbs, especially those where suburban parents are dissatisfied with
local public schools, there may be less opposition to expansive choice
programs than in others. Notwithstanding these variations among suburbs,
it remains useful and important to distinguish generally between cities and
suburbs, as well as between urban and suburban school systems. Significant
differences in wealth, political power, and school quality typically separate
inner cities and their surrounding suburbs. In addition, local school quality
tends to be a more crucial component of housing values in suburbs than in
cities, giving suburban residents a greater economic incentive to “protect”
their local schools.'® Lastly, many suburbanites select the suburbs precisely
because they wish to separate themselves from urban residents and urban
problems, which presumably predisposes them to oppose efforts to link
urban and suburban schools."” As we explain, all of these factors, which
generally differentiate suburbs and cities, will determine the contours and
thus the efficacy of educational choice policies.

Second, some readers may wonder why we devote no attention to the
constitutional question of whether vouchers may be used at private,
religious schools. Legal commentators have devoted substantial attention to
this issue, and the Supreme Court is, as of this writing, considering a case
posing this very question.'"® Some voucher proponents argue that legal
uncertainty has seriously hampered the growth of voucher programs and

15. See, e.g., MARK BALDASSARE, TROUBLE IN PARADISE: THE SUBURBAN
TRANSFORMATION IN AMERICA 169-75 (1986); Richard Briffault, Localism and Regionalism, 48
BUFF. L. REV. 1, 11 (2000); Jerry Frug, The Geography of Community, 48 STAN. L. REV. 1047,
1050 (1996).

16. See generally William T. Bogart, “Trading Places”: The Role of Zoning in Promoting
and Discouraging fntrametropolitan Trade, 51 CASE W. RES. L. REv. 697 (2001) (discussing
zoning as a tool for protecting homeowners’ investment in public goods such as education).

17. To be sure, the factors that prompt individuals to select suburbs as places to live are
numerous and complex. See, e.g., William H. Frey, Cenrral City White Flight: Racial and Non-
Racial Causes, 44 AM. Soc. REV. 425, 438-39 (1979) (discussing an array of factors that
influence residential mobility); Harry L. Margulis, Householid Mobility, Housing Traits, Public
Goods, and Schoo! Quality in Cleveland’s Metropolitan Statistical Area, 36 URB. AFF. REV. 646,
660, 670-73 (2001) (discussing factors contributing to home-buyer mobility). It is clear, however,
that one factor motivating migration to the suburbs is a desire to separate oneself and one’s family
from urban problems, including problems in urban schools. See, e.g., Margulis, supra, at 660;
Kirsten Hoffman, Note, Waterfront Development as an Urban Revitalization Tool: Boston’s
Waterfront Redevelopment Plan, 23 HARV. ENVTL. L. REV. 471, 471 (1997) (describing a desire
for safer living and better schools as factors fueling flight to suburbs). For a classic account of the
suburbanization of the United States, see¢ generally KENNETH T. JACKSON, CRABGRASS
FRONTIER: THE SUBURBANIZATION OF THE UNITED STATES (1985).

18. See Simmons-Harris v, Zelman, 234 F.3d 945 (6th Cir. 2000), cert. granted, 122 S. Ct. 23
(2001). For a historical account of the constitutional issues involved, see John C. Jeffries, Jr. &
James E. Ryan, A Political History of the Establishment Clause, 100 MICH. L. REv. 279 (2001).
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that a favorable Court decision will free the hand of cautious legislators,
leading to an outburst of new voucher programs.' It cannot be denied, of
course, that a favorable decision might lead to additional voucher programs.
The analysis in this Article, however, suggests that a Supreme Court
decision approving the use of vouchers at religious schools is not likely to
remove the serious polifical constraints on voucher programs, which will
continue to keep those programs limited in size and scope. That is, we may
see additional programs like the ones that exist in Cleveland and
Milwaukee, but we are not at all likely to see anything close to a universal
voucher program, no matter how enthusiastically the Court endorses the use
of vouchers at religious schools. This does not mean that the Court’s
decision will be irrelevant. But it does suggest that a favorable Court
decision will do less to remove the real constraints on voucher programs
than it will to reveal them.

1. SCHOOL CHOICE AND THE SUBURBS
A. The Historical Context

To understand the current political dynamics of school choice, it is
helpful to place school choice in historical context by considering the
character and progression of earlier educational reforms. In the last fifty
years, there have been two substantial efforts to alter the structure of public
education in order to equalize educational opportunities: school
desegregation and school finance reform. Both reforms initially sought to
equalize opportunitics by erasing the boundaries, whether physical or
financial, that separated schools and school districts. School desegregation
sought to erase physical boundaries between traditionally white and
traditionally black schools, while school finance reform tried to eliminate
financial boundaries between rich and poor schools by equalizing the
resources available to all schools within a state.” To a very real extent, both
school desegregation and school finance reform pitted equality of
opportunity against local control regarding student attendance and finances.
Put differently, desegregation and school finance reform often threatened
the concept of the traditional neighborhood school, attended only by local

19. See, e.g., Mark Walsh, Friedman Disappointed That Voucher Plans Aren’t Bolder, EDUC.
WK., Dec. 12, 2001, at 16; Jodi Wilgoren, School Vouchers: A Rose by Other Name?, NY.
TIMES, Dec. 20, 2000, atr Al.

20. For further discussion of the initial goals of school desegregation and school finance
litigation, see James E. Ryan, Schools, Race, and Money, 109 YALE L.J. 249, 258-72 (1999).
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students and paid for primarily by local residents who could devote as much
money to their “own” schools as they wished.”'

From one perspective, school choice—both public and private—is of a
piece with school desegregation and school finance. To be sure, school
choice is nascent by comparison and is capable of promoting goals, such as
increased liberty and efficiency, that have little to do with equity.? It is
nonetheless fair to say that school choice represents the latest major attempt
to restructure public education in order to equalize opportunities among
students. The core principle of school choice is an equitable one, as school
choice grants poorer students an opportunity—the chance to choose their
own schools—that is now reserved for wealthier students.” Moreover,
school choice is theoretically linked to school desegregation and school
finance reform, insofar as school choice will succeed in equalizing
educational opportunities only to the extent that it succeeds in limiting local
governmental control over student attendance and finances. The
relationship is quite simple: To the extent that students have the right to
choose their schools, local schools and districts will lose the right to choose
their students and limit their revenues to local schools and residents.

The important question for school choice is whether it will share not
only a theoretical link to school desegregation and school finance reform,
but a practical one as well. In practice, school desegregation and school
finance reform have fallen far short of the ideal of equalizing educational
opportunity. Both school desegregation and school finance reform have
foundered on the shoals of local control—or suburban local control, to be
more precise. Indeed, if one were to conceive of these reforms as a contest
between equality of opportunity and the suburban neighborhood school, one
would have to declare the latter the overall winner. Consider first the

21. School desegregation did not always threaten the neighborhood school; in districts that
were residentially integrated, school desegregation, if anything, was more consistent with the
neighborhood school concept than was school segregation. See, e.g., Green v. County Sch. Bd.,
391 U.S. 430 (1968) (striking down the district’s “freedom-of-choice” plan for student
assignments). Where neighborhoods were segregated, however, desegregation would obviously
interfere with neighborhood schools.

22. John Chubb and Terry Moe, in their influential book Politics, Markets, and America’s
Schools, essentially make an efficiency-based argument in favor of school choice. See CHUBB &
MOE, supra note |; see also JEFFREY R. HENIG, RETHINKING SCHOOL CHOICE: LIMITS OF THE
MARKET METAPHOR 57-58 (1994) (describing the theory that school choice will force schools
“to increase the quality of education and the efficiency with which they deliver it, or else risk
going out of business™).

23. Some school choice advocates base their arguments on precisely this point. Two excellent
examples are JOHN E. COONS & STEPHEN D. SUGARMAN, SCHOLARSHIPS FOR CHILDREN (1992),
and JOSEPH P. VITERITTI, CHOOSING EQUALITY (1999). Notably, it is political conservatives—
not typically known for supporting efforts to ensure equality between the poor and the wealthy—
who often advocate school choice as a means of assuring that poor and middle-class parents have
similar choices. RICHARD D. KAHLENBERG, ALL TOGETHER NOW: CREATING MIDDLE-CLASS
SCHOOLS THROUGH PUBLIC SCHOOL CHOICE 148 (2001). William Bennett, for example, argues
that “ poor parents ought to be able to make the same kinds of choices that middle-class parents
can make for their children.” /d.
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example of school desegregation, and in particular the reaction to court-
ordered busing.

1. School Desegregation

After allowing the South to resist desegregation for more than a decade,
the Supreme. Court in 1968 finally ordered Southern school districts to
make substantial efforts to integrate their schools.* In 1971, in Swann v.
Charlotte-Mecklenburg Board of Education, the Court went further and
approved busing students within a district in order to integrate schools.” By
the end of 1974, however, the Court had imposed a devastating limitation
on urban school desegregation. In Milliken v. Bradley, the Court prohibited
busing between urban and suburban school districts absent unusual and
difficult-to-prove circumstances.?® All-out desegregation would continue
within urban districts, which essentially meant that poor black kids and a
dwindling number of white kids would be bused from one urban school to
another. Most suburban schools, meanwhile, would remain inviolable, out
of the reach of desegregation decrees and out of the tumultuous integration
controversies that wracked cities like Boston.”

Miiliken is often identified as the reason why school desegregation
failed to reach suburban schools in Northern and Western metropolitan
areas. Although an accurate assessment as far as it goes, it is important to
recognize that Milliken was not decided in a political vacuum. On the
contrary, Milliken came during a period of intense antibusing political
activity, which began shortly after the Court’s decision in Swann, Over the
five years following Swann, the public consistently expressed strong
opposition to mandatory busing in polls, and state and national politicians
worked hard to limit it.?

24. The Court finally brought down the hammer in Green when it ordered school districts to
take affirmative steps to integrate students, and to do so immediately. As the Court said, *“ The
burden on a school board today is to come forward with a plan that promises realistically to work,
and promises realistically to work now.” Green, 391 U.S. at 439.

25. 402 U.S. 1 (1971).

26. 418 U.S. 717 (1974). Milliken held that interdistrict relief could only be ordered upon
proof of an interdistrict violation, which the Court suggested might involve drawing district lines
upon the basis of race. Id. at 745. Such proof was hard to come by primarily because residential
segregation between cities and suburbs made altering school district lines that tracked municipal
boundaries largely unnecessary. See, e.g., GARY ORFIELD ET AL., DEEPENING SEGREGATION IN
AMERICAN PUBLIC SCHOOLS 20 (1997).

27. See J. ANTHONY LUKAS, COMMON GROUND (1985) (describing the desegregation battle
in Boston); see also WILKINSON, supra note 8, at 213-15, 222 (describing how busing primarily
affected poor whites and blacks and noting that Milliken * ‘saved’ the suburbs”).

28. For an excellent overview of the busing controversy, see generally THE SCHOOL BUSING
CONTROVERSY: 1970-75 (Judith F. Buncher ed., 1975), which collects newspaper editorials and
articles on busing decisions and antibusing legislation.
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On the national level, President Nixon blasted busing and defended
neighborhood schools. Nixon campaigned on the issue in 1968 and repeated
his criticism of busing once in office.”” In March of 1972, Nixon delivered a
televised address devoted exclusively to the topic, in which he again
denounced busing to achieve racial balance.” Nixon made his appearance a
few months after federal district court judges in Detroit and Richmond had
ordered suburban districts to participate in metropolitan-wide desegregation
plans.”' The Supreme Court would eventually overturn these orders,* but in
1972, it appeared to many that suburbanites might be forced to participate
in wide-ranging busing plans.*

In his televised address, Nixon offered a compromise that would
surface time and again in federal and state debates regarding education
reform. He proposed legislation that would prohibit busing to achieve racial
balance, suggesting that such legislation was consistent with the views of
“[t]he great majority of Americans—white and black—{who] feel strongly
that the busing of school children away from their own neighborhoods for
the purpose of achieving racial balance is wrong.”** At the same time, the
proposed legislation would direct additional federal funds to poor, inner-
city schools. Nixon exhorted his television audience:

It is time for us to make a national commitment to see that the
schools in the central cities are upgraded so that the children who
go there will have just as good a chance to get quality education as
do the children who go to school in the suburbs.”

The compromise Nixon proposed to the nation was thus quite clear: Kids in
inner-city schools would not be permitted to attend suburban schools, but
they would be entitled to additional support and resources.*

Members of Congress, meanwhile, tripped over each other in a rush to
introduce an array of measures designed to limit busing, ranging from
constitutional amendments outlawing busing to legislation that would

29. GARY ORFIELD, MUST WE BUS? 242-44 (1978).

30. Transcript of Nixan’s Statement on School Busing, N.Y. TIMES, Mar. 17, 1972, at 22.

31. See Bradley v. Milliken, 345 F. Supp. 914 (E.D. Mich. 1972); Bradley v. Sch. Bd,, 338 F.
Supp. 67 (E.D. Va. 1972).

32. Milliken v. Bradley, 418 U.S. 717 (1974); Richmond Sch. Bd. v. Bd. of Educ., 412 U.S.
92 (1973) (affirming, by a divided 4-4 vote, a Fourth Circuit decision that had overturned the
district court’s merger order).

33. ORFIELD, supra note 29, at 247.

34. Transcript of Nixon’s Statement on School Busing, supra note 30.

35. Id.

36. It is worth noting that Nixon’s compromise proposal ignored the conclusions of his own
Commission for School Finance that such compensatory programs were largely ineffectual.
CEORGE R. METCALF, FROM LITTLE ROCK TO BOSTON: THE HISTORY OF SCHOOL
DESEGREGATION 144 (1983).
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restrict the ability of federal courts to hear desegregation cases.”” Congress
even considered a proposal to deny gasoline for school buses that would
take students farther than their neighborhood school.*® Congress eventually
managed to enact legislation declaring that “the neighborhood is the
appropriate basis for determining public school assignments” and
purporting to prohibit courts or federal agencies from ordering the busing of
any student beyond her neighborhood school.”” Although important
symbolically, the legislation had little effect, as courts interpreted it to
allow busing as a remedy for de jure segregation.* Congress also passed
legislation that was more effective, though less publicized, which
prohibited federally funded legal services organizations from working on
desegregation litigation.*!

Opposition to busing within Congress was not limited to the traditional
group of Southern conservatives and Northern sympathizers who
reflexively opposed strong efforts to desegregate schools. Instead,
antibusing legislation in the early 1970s was just as likely to be introduced
and supported by Northern moderates and liberals whose constituents were
facing the prospect of busing for school desegregation.* The measure to cut
off gasoline for school buses, for example, was proposed by John Dingell, a
Democrat from the Detroit suburbs.*® Similarly, Joseph Biden and Birch
Bayh, Democrats from Delaware and Indiana, respectively, each introduced
legislation in the mid-1970s to limit or prohibit cross-district busing for the
purpose of school desegregation. They did so in response to political
pressure from their suburban constituents.*

Dingell, Biden, and Bayh were not alone in seeking to immunize
suburban schools from busing orders.”” Indeed, although members of

37. For descriptions of the various proposals introduced and considered in Congress, sce
ORFIELD, supra note 29, at 247-72; and GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW 464-
66 (4th ed. 2001).

38. ORFIELD, supra note 29, at 255-57.

39. Equal Education Opportunities Act of 1974, Pub. L. No. 93-380, tit. II, §§ 202(a)(2), 215,
88 Stat. 514, 514, 517 (codified at 20 U.S.C. §§ 1701, 1714 (1994)).

40. See, e.g., United States v. Tex. Educ. Agency, 532 F.2d 380, 394 n.18 (5th Cir. 1976),
vacated on other grounds sub nom. Austin Indep. Sch. Dist. v. United States, 429 1J.5. 990
(1976).

41. The Legal Services Corporation Act, enacted on July 25, 1974, prohibited funds available
under the Act from being used “to provide legal assistance with respect to any proceeding or
litigation relating 1o the desegregation of any elementary or secondary school or school system.”
Legal Services Corporation Act of 1974, Pub. L. No. 93-355, sec. 2, § 1007(b)(7), 88 Stat. 378,
385 (codified at 42 U.S.C. § 2996f(b}(9) (1994)).

42. George Metcalf describes a virtual stampede of liberals rushing to vote in favor of
antibusing measures following an outpouring of antibusing sentiment from their constituents.
METCALF, supra note 36, at 117, 162-63,

43, Id. at 163, 193; ORFIELD, supra note 29, at 255.

44. On Bayh’s proposal and political motivation, see ORFIELD, supra note 29, at 263. On the
Biden episode, see METCALF, supra note 36, at 235-37; and ORFIELD, supra note 29, at 272-73,

45. LILLIAN B. RURIN, BUSING & BACKLASH 6 (1972) (describing how “[m]any northern
liberal Democrats, who until [the early 1970s] had been articulate spokesmen for school
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Congress disagreed on the various propaosals introduced to restrict busing,
on the question of restricting busing across city-suburban lines, there was a
large consensus.* A similar consensus existed outside of Congress. Polls in
the early 1970s consistently revealed strong opposition to busing, with one
Gallup Poll in 1973 indicating that ninety-five percent of those surveyed
opposed busing to achieve integration.”” Middle-class communities that
faced the prospect of busing “protested on an unprecedented scale,” and
the mass movement taking to the streets in the early 1970s “marched not
under the banner of ‘INTEGRATION NOW’ but with signs reading
‘PRESERVE OUR NEIGHBORHOOD SCHOOLS.”” “ Not only did white
communities oppose busing, but there was little organized support among
blacks for busing.*” Many blacks, like many whites, preferred sending their
children to neighborhood schools to placing them on buses to attend distant
schools.™ It is not surprising, then, that members of Congress could agree
in principle that a better strategy than integrating suburban and urban
students would be to enhance education within urban schools by devoting
greater resources to those schools. This, of course, was precisely the
compromise proposed by Nixon in his 1972 televised address.

Perhaps not coincidentally, this was also the compromise ultimately
adopted by the Supreme Court. Three years after the Court prohibited
busing between Detroit city schools and the surrounding suburbs, the Court
approved remedial funding for Detroit city schools. In Milliken I, the Court
held that states could be required to fund remedial and compensatory
education programs in formerly segregated schools.”’ What was true for
Detroit became true for a host of other metropolitan areas in the North and
West: Students in urban school districts would be confined to those districts
but would receive additional resources under the guise of “desegregation”
remedies.>

integration, cast their votes for thesc antibusing” measures); Alexander M. Bickel, Underraking
the Busing Snarl, NEW REPUBLIC, Sept. 23-30, 1972, reprinted in THE GREAT SCHOOL BUS
CONTROVERSY 27, 28-29 (Micolaus Mills ed., 1973) (describing how Northern liberals took the
lead in passing measures that virtually mandated neighborhood schools).

46. See ORFIELD, supra note 29, at 233-78.

47, See THE SCHOOL BUSING CONTROVERSY: 1970-75, supra note 28, at 207, 210, 228, 231.

48. ORFIELD, supra note 29, at 6, 248, For an interesting account of the fight over busing in
the Richmond Unified District—a large, urban district in Northern California—see RUBIN, supra
note 45.

49. ORFIELD, supra note 29, at 248; WILKINSON, supra note 8, at 232-34; Christine H.
Rossell, The Convergence of Black and White Attitudes on School Desegregation Issues During
the Four Decade Evolution of the Plans, 36 WM. & MARY L. REV. 613, 639-45 (1995).

50. See WILKINSON, supra note 8, at 233, see alsoc METCALF, supra note 36, at 192 (noting
that Detroit’s black mayor, Coleman Young, declared after the Miiliken decision that he would
shed “no big tears for cross-district busing” and instead demanded equal funding for Detroit
schools).

51. Milliken v. Bradley, 433 U.S. 267 (1977).

52. See Ryan, supra note 20, at 263-64.
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It would be easy, and it may well be accurate, to suggest that the
Supreme Court was influenced by the dominant and widespread political
opposition to busing, especially busing between urban and suburban
schools.” Whether political pressure motivated the majority in Milliken I
and Milliken 1I, however, is less important for the purposes of this Article
than the fact that political pressure existed. Rather than contradict popular
opinion or political actions, both decisions reinforced and ultimately
superseded widespread political activities designed to accomplish the same
goal. The Court, like state and federal politicians, acted to protect “local
control” of the schools, which in the context of Milliken and interdistrict
integration meant the physical independence of the suburban neighborhood
school.** The Court’s efforts largely succeeded. After Milliken I, lower
courts ordered interdistrict busing in only four metropolitan areas:
Indianapolis, Little Rock, Wilmington, and Louisville.” In addition to these
court orders, lower federal courts approved a settlement in a St. Louis
desegregation case that involved voluntary interdistrict busing,® and a
small number of metropolitan arcas in the South were integrated because
the formerly segregated school districts happened to encompass both city
and suburb.”” On the whole, however, suburban school districts received a
pass and were exempted from busing plans.*®

It is tempting to imagine that opposition to cross-district busing is a
thing of the past and that suburbanites would now welcome the opportunity
to open their schools to students from poor, urban neighborhoods.

53. Justice Marshall, in dissent, stated as much: “Today’s holding, 1 fear, is more a reflection
of a perceived public mood that we have gone far enough in enforcing the Constitution’s
guarantee of equal justice than it is the product of neutral principles of law.” Milliken v. Bradley,
418 U.S. 717, 814 (1974) (Marshall, {., dissenting). For a similar but more strident argument, see
Nathaniel R. Jones, An Anii-Black Strategy and the Supreme Court, 4 J.L. & EDUC. 203 (1973).
Jones, general counsel of the NAACP at the time (and later a federal court of appeals judge),
argued that Milliken represented “the sad but inevitable culmination of a national anti-black
strategy” and that it should be “viewed in light of the political climate created by the [Nixon]
administration.” Id. at 203; see also WILKINSON, supra note 8, at 222 (suggesting that precedent
supported a metropolitan-wide remedy in Milliken).

54. See Milliken, 418 U.S. at 741-42 (suggesting that school district lines should be protected
when possible because “[n]o single tradition in public education is more deeply rooted than local
control over the operation of schools”).

55. See Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist. No. 1, 778 F.2d 404 (8th
Cir. 1985); United States v. Bd. of Sch. Comm’rs, 637 F.2d 1101 (7th Cir. 1980); Evans v.
Buchanan, 582 F.2d 750 (3d Cir. 1978); Newburg Area Council, Inc. v. Bd. of Educ., 510 F.2d
1358 {6th Cir. 1974},

56. See Liddell v. Missouri, 731 F.2d 1294 (8th Cir. 1984). For further discussion of this
plan, which is currently being dismantled, see infra Subsection LB.2.

57. Charlotte-Mecklenburg is the most well-known. Others included several large districts in
Florida, as well as the Las Vegas metropolitan area and the Nashville-Davidson County district in
Tennessee. See ORFIELD, supra note 29, at 412 tbl.12-1 (listing metropolitan-wide desegregation
plans); Gary Orfield, Metropolitan School Desegregation: Impacts on Metropolitan Society, 80
MINN. L. REV. 825, 832-33 tbl.1 (1996).

58. Cf. WILKINSON, supra note 8, at 215 (“ With busing [the Court] declared an all-out war,
but then decided that much of the citizenry was not obliged to participate.” ).
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Tempting, but largely untrue. Although there are signs of progress
regarding attitudes toward racial and socioeconomic integration of schools,
as well as some regional variations, there is little sign that opposition to
mandatory interdistrict integration has abated. In fact, the busing
controversy that enveloped the country in the early 1970s is currently being
replayed in Connecticut, and the sequel is turning out to be a miniaturized
version of the original.

In 1996, the Connecticut Supreme Court ruled in Sheff v. O’Neill that
de facto segregation violated the state constitution, a holding that
essentially outlawed current school district lines and required the state to
take affirmative steps to ensure that all schools were racially balanced.”
The Court allowed the legislature to devise a remedial plan. Cross-district
busing would obviously remedy the identified violation, but state political
leaders took this option off the table almost immediately.” Hearkening
back to Nixon’s compromise in 1972, the Governor and state legislators
instead proposed to spend more money on racially isolated urban schools
and slowly offer more opportunities for interdistrict school choice.”’ Given
the attitude of the Governor and the legislature, it is not surprising that very
few students in Connecticut have crossed district lines to attend school
since the 1996 decision.” Meanwhile, racial isolation in the Hartford
District—which spurred the suit in the first place—has actually worsened,
while spending in the district has increased fairly dramatically.”

What the national experience with busing demonstrates, and what the
Connecticut experience confirms, is quite straightforward: A great deal of

59. Sheff v. O’Neill, 678 A.2d 1267 (Conn. 1996). For a discussion of the decision and some
of the commentary about Skeff, see James E. Ryan, Sheff, Segregation, and School Finance
Litigation, 74 N.Y.U. L. REv. 529 (1999).

60. The Govemor, for example, said a few days after the decision that “[a]s long as I'm
governor, [busing] will not be one of the options.” Robert A. Frahm, Court Orders
Desegregation; Rowland Rules Out Busing, Vows To Keep Local School Control; Legislature,
Governor Left To Manage Remedy, HARTFORD CQURANT, July 10, 1996, at Al. For descriptions
of similar reactions by state and local officials, see Ryan, supra note 59, at 566-67 & n.117.

61. See Ryan, supra note 59, at 567 & n.119; Jeff Archer, Opposing Sides Agree Conn.
Integration Efforts Need More Money, EDUC. WK, Jan. 10, 2001, at 23,

62. In the 2000-2001 school year, for example, fewer than 2000 students (out of 540,000 in
Connecticut) participaled in the state’s “open choice” plan, which allows for interdistrict
transfers. Rick Green, Desegregation Effort Called “Dismal”: Analysts Say Racial Isolation in
Schools Is Getting Worse, HARTFORD COURANT, Aug. 7, 2000, at A3 [hereinafter Green,
Desegregation Effort]; Rick Green, Out-of-Town Schools Draw Support; Many Parents Like
Racial Balance Idea, HARTFORD COURANT, Apr. 20, 1999, at Al [hereinafter Green, Out-of-
Town Schools]. The open choice plan does not currently meet demand for interdistrict transfers,
see Green, Desegregation Effort, supra, and the low enrollment figures are due in part to the fact
that “[flew suburban districts allocate more than a few dozen seats for the program, and many
allocate none,” Green, Out-of-Town Schools, supra. An additional 6400 students attend regional
magnet schools, but here, too, demand outstrips supply. See Archer, supra note 61; Rick Green,
Magnet Schools Drawing a Crowd; Demand Is High, bur Funding Falls Short, HARTFORD
COURANT, Apr. 22, 2001, at Al,

63. See Robert A. Frahm, Sheff Plaintiffs Back To Prod Desegregation, HARTFORD
COURANT, Dec. 29, 2000, at Al.
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opposition to forced interdistrict integration endures. At the same time,
outside of a few civil rights groups, there is not much organized support for
it. Black parents, who might be the most natural supporters of interdistrict
busing, have always been divided on the issue, with a large number
opposing a policy that forced their children to take long rides to distant
schools. With strong opposition and weak support, it is little wonder that
mandatory interdistrict busing has occurred in very few jurisdictions and
that even voluntary interdistrict busing plans are relatively rare and
uniformly modest.* Put simply, the Supreme Court in 1972 helped halt
desegregation when it reached the suburban border, and very few courts or
legislatures have managed to open that border since. Suburban school
districts have thus been able to remain physically independent of urban
school districts. As the next Subsection describes, they have also been able
to remain financially independent.

2. School Finance Reform

Almost all school finance systems rely on a mixture of state and local
revenue, with localities funding the bulk of their contributions through
property tax revenues.” Inequalities arise because localities have differing
amounts of property wealth and thus can raise disparate amounts of funding
for schools with similar property tax rates—that is, the greater the property
wealth, the easier it is to raise funds for schools. States make varying efforts
to equalize funding, but the persistence of inequalities, not to mention the
persistence of funding suits, demonstrates that such efforts typically fall
short.%

School finance litigation began at a time when many civil rights
advocates were growing frustrated with the slow and uneven pace of school
desegregation. Advocates hoped that by attacking funding inequalities, they
would be able to improve the education available to poor and minority
students. Like desegregation proponents, early school finance reformers
essentially proposed a tying strategy. Whereas school desegregation would
tie the fate of white and black students together by placing them in the same

64. For a discussion of voluntary interdistrict integration plans, sce infra notes 108-109 and
accompanying text.

65. For an overview of school finance systems, see Allen R. Odden, School Finance and
Education Reform, in RETHINKING SCHOOL FINANCE 1 (Allen R. Odden ed., 1992).

66. For a discussion of the cause of inequalities and states” responses to them, see U.S. GEN.
ACCOUNTING OFFICE, SCHOOL FINANCE: STATE EFFORTS TO EQUALIZE FUNDING BETWEEN
WEALTHY AND POOR SCHOOL DISTRICTS (1998). See also Peter Enrich, Leaving Eguality
Behind: New Directions in School Finance Reform, 48 VaND. L. REv. 101, 104-05 (1995)
(describing variations in property wealth among school districts, along with reliance on property
taxes for school funding, as sources of expenditure variations among districts).
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schools, school finance equalization would tie the fate of poor and wealthy
schools together by ensuring equal access to resources.”

The Supreme Court put an early end to school finance litigation in the
federal courts by ruling in San Antonio Independent School District v.
Rodriguez that unequal school funding schemes do not violate the U.S.
Constitution.”® Despite the early blow it inflicted, Rodriguez did not end
school finance litigation but redirected it. Advocates turned their attention
to state constitutions and state courts, where they have experienced mixed
results. Since 1974, litigants have challenged the finance schemes in over
forty states, and nearly twenty state supreme courts have declared their
respective school funding programs unconstitutional.” Prior to 1989, tho