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ABSTRACT

1. Purpose of Pissertation

This is a study of the functioning of our criminal justice 

system and how it operates in our country. One system, that of New 

Hampshire is examined in detail. The major objective of the study is 

to determine to what extent criminal justice ideals are applicable in 

the actual adjudication process. The ideals of justice refer to the 

composite of federal and state statutory and constitutional guidelines 

mandating the operation of the adversary trial court system and its 

functionaries, law enforcement and corrections. Correspondingly, the 

criminal justice apparatus refers to the components of the criminal 

justice system whose function is to administer justice. This includes 

three general sub-components: law enforcement, the judiciary, and

corrections. Within this perspective, law enforcement and corrections 

perform input and output functions to the judiciary, especially as it 

operates at the trial court level. Selection, in the context of this 

study, pertains to any variance between the ideals of justice and its 

actual implementation which occurs other than by chance or the natural 

functioning of the criminal justice process. Since it is virtually 

impossible to investigate all aspects of ideal/actual variance occurring 

within the criminal justice system, this study addresses itself specif

ically to the selective attrition of criminal cases, resulting in 

probable cause, which are processed before the state trial (superior) 

court. Supplementary to this is a survey of the selective attrition of 

reported and cleared cases brought before the state's various law

viii



enforcement agencies. This allows for the examination of selective 

attrition trends in all three criminal justice components: law

enforcement; the judiciary; and corrections. Inferences can then be 

generalized concerning the overall ideal/actual performance of the New 

Hampshire criminal justice system.

2. Procedures and Methods

A descriptive, exploratory approach was used in this study. 

Guiding questions, stated as themes, address themselves to the ideal 

functioning of the various components of the criminal justice system.

The three basic themes, one for each of the criminal justice components, 

are:

(a) law enforcement

To what extent do the state and local police pursue 

serious criminal violators, and is this proportional to 

the seriousness of the offenses?

(b) judiciary

How effective is the judiciary in the adjudication of 

defendants referred to it from the police and from grand 

juries? Related to this are the issues of bail, the 

prevalence of jury trials, quality of defense, and the 

extent of collusion between prosecution, defense and 

bench.

(c) corrections

How consistent are dispositions handed down from the 

trial court especially in comparison to the nature or 

seriousness of offenses?



The actual performance of the system is then examined in light 

of these themes.

The major data sources used in the research include the 

"statewide" and "Merrimack County," superior court samples for the 

year 1970. Additional data sources include data portraying general 

characteristics of the typical state felon, the state judiciary 

statistics on the four most populous counties, the state police's 

statewide crime report, as well as the state prison's and department 

of probation's reports.

3. The Findings

The findings reflect the assessment of the themes addressed to 

each of the criminal justice components within the state system. The 

analysis indicates that the law enforcement component corresponded 

closely with its ideal mandate, that of protecting the public from 

serious offenders. Their arrest record for 1970 shows that fifty-five 

percent of the arrests were for felony charges and that eighty-one 

percent of these felony arrests involved serious offenses.

The judiciary, on the other hand, showed marked discrepancies 

between its ideal mandate and actual practices. The most obvious 

breach of ethic involved collusion between the supposedly separate 

judicial entities comprising the adversary system: the defense,

prosecution and the court. Here bargain pleas, prosecutor's discretion, 

and other forms of negotiated justice were used to circumvent the time 

consuming and costly trial court procedures. Specifically, the data 

indicate that both the statewide and Merrimack County samples had a 

third of their cases disposed of prior to official arraignment
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procedures. In addition, sixty-three percent of the Merrimack County 

felony sample involved "bargain pleas," whereby lesser or reduced 

charges were exchanged for guilty pleas at arraignment.

The output function of the court system, corrections, involved 

a comparison of confinement versus non-confinement dispositions. The 

statewide sample had forty-eight percent of its cases resulting in 

confinement while the Merrimack County sample had only twenty-six 

percent. However, "confinement" and "seriousness of offense" seem to 

be closely related.

Overall, the study shows that the role of the police and 

corrections are quite dependent upon the judiciary and when the 

judiciary fails to function according to its ideal mandate then latent, 

or unintended, practices tend to occur, often becoming institution

alized. These contradictions between the avowed ideals and modified 

practices of justice could well be a major source of frustration 

among criminal justice practitioners licensed to implement our 

judicial ideals. Hence, deviation from the ideal norm within one 

component of the criminal justice system seems to have an adverse 

effect on the entire system. One plausable solution to this problem 

would be the legal regulation of certain types of selective justice, 

such as plea bargaining. This would require, however, a scheme which 

would best facilitate the interest of justice while not impinging on 

individual rights and due process.
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CHAPTER I

STATEMENT OF PURPOSE

This is an exploratory, descriptive study of the functioning of 

the criminal justice system in the state of New Hampshire. The central 

purpose of the study is to analyze relationships between the ideals of 

criminal justice, as expressed in formal legal codes, and the actual 

practices in criminal justice. A guiding concept is selectivity which 

refers to whether individuals are, or are not, processed through the 

various components of the criminal justice system. The major components 

considered are the police, the courts and corrections.

Criminal justice ideals focus about the adversary trial court 

contest whereby separate powers, the prosecution and the defense, present 

their cases before the neutral court for a determination of guilt or 

innocence. The New Hampshire superior court represents the state's 

trial court system which convenes at least twice annually in each of the 

ten counties. This study addresses itself to the functioning of this 

trial court system. Within this perspective, law enforcement and 

corrections are viewed as constituting input and output functions to the 

judiciary.

Ideally, the criminal justice process originates with the 

commission and reporting of a statutory violation, deemed criminal, 

followed by these steps: arrest; initial interrogation; preliminary

hearing; probable cause determination; indictment; arraignment; plea to 

charge; trial; verdict; sentence and appeal, if found guilty. Selective 

attrition in this study is limited to those cases in which probable
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cause was determined either by a lower court or by a grand jury, conse

quently allowing the cases to be officially viewed as serious criminal 

offenses which are then processed through the state superior court 

system.

Related to this particular type of selection is a broader concept 

of selectivity involving the organizational aspect of the criminal 

justice system referring to the entire network of interrelated agencies 

comprising that system: law enforcement (police, sheriffs, marshalls);

judiciary (prosecution, court, defense); and corrections (penal insti

tutions, probation, parole). Within our overall national system, the 

United States possesses unique characteristics which differentiate its 

criminal justice system from those of other countries. Our law enforce

ment agencies are highly decentralized, autonomous units, licensed to 

bear arms; while our judiciary system consists of a dual political system, 

the federal and state courts; and our correctional facilities are geared 

primarily toward custody rather than rehabilitation or punishment. These 

characteristics are not necessarily shared by other criminal justice 

systems. The organizational aspects of the larger United States' criminal 

justice system, however, are shared to a considerable extent by the 

particular system under investigation--that of New Hampshire. An 

important consideration relating the criminal justice apparatus to the 

adjudication process is the extent and types of discretionary powers 

possessed by the members of the criminal justice system. This aspect of 

the selection process would involve every discretionary decision made in 

the adjudication process from the decision of the law enforcement officer 

to arrest or not, to the decision of the judge in imposing sentence.
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The major basis for determining the extent of variance from 

which all forms of selectivity will be compared is the manifest, ideal 

mandate of criminal justice as expounded by federal and state consti

tutions and statutes. This mandate includes certain fundamental rights 

for the accused which have a direct bearing on the criminal justice

operation, especially as it relates to the adversary trial contest.

Examples of these rights are:

1. The right against unreasonable searches and seizures.

2. The right to be informed of one's constitutional rights.

3. The right against self-incrimination.

4. The right to counsel.

5. The right to reasonable notice of the nature of the charges

against one.

6. The right to be heard in a court of law.

7. The right to confront witnesses against one.

8. The right to a fair trial before an impartial judge.

9. The right to a speedy and public trial.

10. The right to a trial by a jury of one's peers.

11. The right against double jeopardy.

12. The right to reasonable bail or recognizance.

These ideals specify norms which regulate both the functioning 

of the criminal justice apparatus (law enforcement, judiciary, 

corrections), and the operation of the criminal justice system regarding 

the adjudication of criminal deviants through that system.

This study looks at one particular system, that of New Hampshire, 

attempting to determine to what extent the ideals of criminal justice
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are followed in the actual implementation of justice at the trial court 

level.

The study consists of eight chapters. Following this chapter 

are two theoretical chapters which review the relevant literature in a 

deductive fashion beginning with the most general theoretical considera

tions concerning the nature of the criminal justice system and 

selectivity. Chapter II briefly summarizes philosophical ideals 

relating to social order and control indicating their influence in the 

development of specific theories of crime causation and control. These 

ideals and theories are then related to the actual structural organi

zation of our nation's criminal justice system. Also, manifest and 

latent functions are discussed in terms of "ideal" and "actual" variance 

within the criminal justice system, showing how selectivity is a result 

of these differences. Specific reference to the structural bases of 

selectivity are provided later on in the study by Sykes (1967) and 

Palmer (1973). Sykes argued that selective judicial attrition is due 

to deliberate built-in sources of inefficiency which decreases the 

chances of the ideal processing of justice while Palmer, in a similar 

fashion, described some of the consequences resulting from the 

structural bases of judicial selectivity. He felt that our existing 

control apparatus acts in such a way as to facilitate the social 

processes conducive to crime— an end diametrically opposed to its ideal 

social mandate.

Chapter III deals with selectivity per so. General theories of 

selectivity involving social structural conditions and processes are 

discussed first, followed by selectivity specific to the criminal 

justice system. The latter includes the selection of criminal justice
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practitioners, and the attrition of cases through the adjudication 

process. Selective attrition in the context of this study is limited 

to criminal cases processed before the state trial court. And due to 

the restricted nature of the available data, natural attrition or 

attrition due to chance can not easily be distinguished from deliberate 

judicial abuses.

In Chapter IV, the ideals of criminal justice, especially as 

they relate to the adversary court contest, are examined as well as 

their methods of implementation within the actual criminal justice 

system. Basic differences between criminal, civil and juvenile justice 

are compared in relation to judicial ideals and the adversary system.

In addition, the trial court system is placed in its proper perspective 

regarding the overall criminal justice process.

Next, themes of inquiry into the performance of the criminal 

justice system are discussed especially as they apply to the New 

Hampshire criminal justice system. These general themes, designed to 

evaluate the effectiveness of the New Hampshire criminal justice system, 

are based upon the judicial ideals mentioned earlier.

(a) law enforcement

To what extent do the state and local police pursue 

serious criminal violators, and is this proportional to 

the seriousness of the offense?

(b) judiciary

How effective is the judiciary in the adjudication of 

defendants referred to it from the police and from grand 

juries? Related to this are the issues of bail, the
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prevalence of jury trials, quality of defense, and the 

extent of collusion between prosecution, defense and 

bench.

(c) corrections

How consistent are dispositions handed down from the 

trial court especially in comparison to the nature or 

seriousness of offense?

These themes, in effect, set a basis for ideal/actual compari

sons. This is followed by methods of exploration whereby the 

implementation of the themes are discussed. The major sources of data 

relevant to these discussions consist of the statewide and Merrimack 

County superior court samples. Lastly, limitations of the inquiry are 

presented which include discussion of research limitations as well as 

suggestions for improving future research designs.

Chapter V describes the components of the criminal justice 

system (law enforcement; the judiciary; and corrections) at both the 

federal and state levels, explaining in detail the New Hampshire 

criminal justice system. The criminal justice process is first 

explained and related to each of the three criminal justice components. 

Next, the components themselves are discussed. Here, the development, 

organization and operation of law enforcement, the judiciary and 

corrections are presented as they exist in our nation's criminal 

justice system. Lastly, the New Hampshire system is discussed con

cluding with two illustrations, one of the overall criminal justice 

system's organizational hierarchy and another on the flow of criminal 

cases through the state system. These illustrations portray the 

visibility of the Mew Hampshire criminal justice system.
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In Chapters VI and VII, the operation of the New Hampshire 

criminal justice system is discussed as it relates to the processing 

of criminal cases through the state trial court system. Chapter VI 

presents an overview of the nature of the state's criminal justice 

system. Secondly, Chapter VI discusses the law enforcement input into 

the state trial court system. Here the state police's statewide 

criminal file is used to ascertain the number of criminal offenses 

reported and recorded in the state for 1970.

Chapter VII continues the explorative inquiry into the New 

Hampshire criminal justice system, discussing the judiciary and 

corrections. First, the judiciary, the state trial court system in 

particular, is examined regarding its general court workload and the 

disposition of cases. Next, using the statewide, superior court 

sample, the "availability of bail” by type of offense (personal, 

property and non-victim) is analyzed. This is followed by a 

presentation of the "adjudication of criminal cases," again by type of 

offense, through the trial court system. Both the statewide and 

Merrimack County superior court samples are used in this analysis.

The correctional output section includes an examination of 

confinement versus non-confinement, dispositions in relation to the 

seriousness of criminal offenses as well as discussion of the custodial 

role of the New Hampshire correctional institutions receiving convicted 

criminals from the trial court system: state prison, houses of

correction, and the department of probation.

In the final Chapter VIII, the purpose of the study is reviewed, 

followed by a discussion of the applicability of the ideals of justice 

to the New Hampshire criminal justice system. This involves critical
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assessments of the themes and their degree of concurrence within the 

state's criminal justice system. Next, a general discussion of the 

apparent function of criminal justice selection is presented, while, 

lastly, a related argument concerning the larger implications of the 

overall study concludes the dissertation. A major issue discussed 

concerns the legalization of certain selective processes such as plea 

bargaining. Here various arguments concerning discretion, bargain 

justice and the best use of bail are reviewed.



CHAPTER II

PHILOSOPHICAL AND THEORETICAL BASIS OF THE UNITED STATES' 

CRIMINAL JUSTICE SYSTEM

Perhaps more than in most areas of social and behavioral 

science theory, criminological theory has been plagued by the question 

of value assumptions underlying it. Do legal definitions of crime 

have political undertones? Do the powerful in good measure determine 

what is to be considered crime, and which crimes are to be prosecuted? 

What are the latent functions of criminal justice systems as compared to 

their manifest or ostensible functions? More broadly, to what extent 

has the nature of criminological theory itself been influenced by 

society's view of crime and criminal justice? It is because of 

questions such as these that it is especially important to begin with a 

consideration, of the major philosophical bases of sociological theory 

in general, and theories of crime in particular.

An analysis of the major philosophical theories of social 

organization will provide insight into the ideal conceptual models of 

social organization and control as perceived by a number of important 

thinkers. Often these ideals become the manifest justification of 

institutionalized control mechanisms in actual operation. The ideals 

of our court system and police and penal philosophies are examples of 

borrowed philosophical concepts. Hence, social philosophies are seen 

as relevant metaphysical constructs of societal realities transformed 

into political, social and moral norms which when institutionalized are
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perpetuated and enforced by the social order through a variety of 

sanctions.

Regardless of great differences in cultures, social prescriptions 

and sanctions always exist. Durkheim drew attention to this more than 

a half century ago when he stated that crime is present not only in 

societies of one particular type but in all societies. He asserted that 

no society is exempt from the problem of criminality and that a major 

difference across societies is in the form of the acts which are con

sidered deviant. But of greater significance is Durkheim's suggestion 

that even in an ideal utopian society, deviance would be present:

Imagine a society of saints, a perfect cloiser of exemplary 
individuals. Crimes, properly so called, will there be unknown; 
but faults which appear venial to the layman will create there 
the same scandal that the ordinary offense does in ordinary 
consciousness. If, then this society has the power to judge 
and punish, it will define these acts as criminal and will 
treat them as such (Durkheim, 1950:67).

Philosophical views of society can be located on a continuum 

which has its polar opposites harmony on the one hand and conflict on 

the other. The theories themselves are of three types: (1) harmonious

social theories; (2) conflict social theories; and (3) conflict- 

harmonious social theories. The major forms of social control typified 

in most social theories fall into two categories: (1) internal, rational

control or (2) external, enforced controls.

The "ideals" of criminal justice differ considerably from the 

actual practices in our society. One explanation for this difference is 

that the ideals of justice are based on an oversimplified, rational view 

of man which considers individual "free will" as an innate form of social 

control whereby the person deliberately chooses between clearly defined
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choices of "right" and "wrong" forms of behavior. Palmer phrased this 

phenomenon as such:

Onr system of justice, and that of many other societies as 
well, operates on an erroneous view of man, an over-simplified 
hedonistic psychology. At basis the assumption is made in 
legal philosophy that each person receives the same amount of 
reward from the commission of a particular type of crime. The 
more serious crimes, such as criminal homicide, are held to 
provide the greater reward. It is further assumed that the 
deterrent value of a given punishment will be equal for all.
The aim is to set the degree of punishment so that it outweighs 
slightly the reward value of the crime. If this is done then 
supposedly individuals will desist from violence and theft.
Yet it is well known that the reward and frustration values of 
particular types of experience vary widely for different 
persons. On this basis alone it is to be expected that in the 
United States the social control of crime will be grossly 
ineffective (Palmer, 1973).

Richard Quinney (1971) made a similar observation when he 

stated that today in the United States there exists a contradiction 

between the philosophy underlying the administration of criminal law 

and the explanation of criminal behavior. The explanation of criminal 

behavior, asserted Quinney, rests in part on a deterministic approach 

while the problem of establishing the criminality of an accused person 

depends on a rationalistic approach.

While the ideals of justice are based on a rational view of man 

and an equilibrium or balanced view of society, the actual practices of 

the components of the criminal justice system (law enforcement; judiciary; 

and corrections) are in considerable measure quite contrary to these 

ideals. The practices of the criminal justice system are based 

primarily on conflict rather than order. This tends to lead to latent 

or unintended mechanisms of control which serve actually to perpetuate 

and even propagate those criminal behaviors which social mandates 

clearly state are to be controlled, reduced and eliminated.
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Illustratively, Erikson (1966) suggested that criminal violation 

serves the function of defining varying degrees of socially unacceptable 

and acceptable behavior and that the criminal justice system facilitates 

this process by selecting and labeling certain members of society as 

deviant types. Support of the above contentions regarding the latent 

functions of the criminal justice system and the conflict concept of 

criminal justice by social officials is not difficult to obtain. The 

Kerner and Skolnick Reports, and the President's Commission on Law 

Enforcement and Administration of Justice as well, lend credence to 

these contentions. Palmer (1973) purported that when an individual is 

arrested the police are likely to label him as guilty while the legal 

philosophy of criminal justice presumes the opposite. Prevention 

detention, stated Palmer, is a startling example of labeling as well as 

an apparent transgression of constitutional rights. This process does 

not stop with law enforcement: judges and prosecutors frequently label

and castigate defendants as do many correctional officials. Criminal 

justice control agents operate in this fashion because it is expected 

of them by members of society, especially those possessing political 

and social power. Philosophical foundations of theories of society 

will now be discussed followed by more specific theories of crime 

causation and control.
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1. Philosophical Foundations of Sociological Theories

Discrepancies between the ideals of criminal justice, which are 

based on equilibrium theories of society, and the actual practices of 

the system which are based on conflict theories, are viewed as being 

instrumental respecting both the extent and the nature of selectivity 

within that system. Conflict-harmonious theories of society, on the 

other hand, provide the theoretical frame of reference employed in the 

context of the dissertation. These types of philosophical constructs 

of society are further linked to more specific theories of crime 

causation and control.

a. Early Harmonious Philosophical Foundations

Both Plato and his student, Aristotle, had a tremendous 

influence on the development of law and justice in western civilization. 

The rational concept of truth has its roots in Plato's Republic while 

Aristotle is credited with the rational context of justice. Contemporary 

scholars such as William McNeil (1963) have provided convincing evidence 

that the roots of western civilization transcend the Greek era by two 

thousand years and are really founded in the ancient Egyptian and Indus 

civilizations. Nevertheless, in the context of the development of 

X^opular philosophies of society, social control and deviance, the most 

influential, initial sources were Plato's Statesman and Laws (1966) and 

Aristotle's Politics^ (1962). Those works combined the concepts of 

inner social controls and external normative guidelines which are 

similar to those presented in the classical school of theories of crime
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causation and control covered later. It was this model of society which 

greatly influenced the United States Constitutional doctrine regarding 

ideal justice and which also provided the basis for progressive change 

in both the British and American criminal justice systems during the 

early nineteenth century.

With the advent of the "Age of Reason," theological assumptions 

justified by Aristotelian logic came under question by the new class of 

social scientists. These skeptics initiated new inquiries concerning 

the ideal, natural state of man. One school of speculation, the 

"British Empiricist," provided equilibrium theories in the works of 

John Locke and Jean J. Rousseau. Locke (1968) contended that men were 

naturally in a state of perfect freedom to order their actions as they 

thought fit, within the bounds of the laws of nature. He saw society 

as being capable of self-government within the structure of "natural 

law." However, if a member of society transgressed the laws of nature, 

then he must be punished because of his obvious choice to discard 

nature's law.

Rousseau, like Locke before him, suggested that man was born 

free in the state of nature and that it is the artificial structure of 

society that restricts him. The solution to the dilemma between man's 

alleged natural state and the existing oppressive, inequitable social 

structure is stated in Rousseau's social contract:

The individual, by giving himself up to all, gives himself 
to none; and, as he acquires the same right over every other 
person in the community, as he gives them over himself, he 
gains an equivalent for what he bestows, and still a greater 
power to preserve what he retains . . . This act of association
accordingly converts the several individual contracting parties 
into one moral collective body (Rousseau, 1959:130).
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In this ideal state, welded together by a social contract of 

collective interest and morality, Rousseau saw man successfully trans

formed from a state of nature to a state of society in which justice 

is substituted by instinct as the rule of conduct.

b. Modern Harmonious Philosophical Foundations

Equilibrium views of society were later reflected in numerous 

theoretical models especially those put forth by Spencer, Weber and 

Parsons. In their theories, these scholars also postulated that 

deviance was extraneous to the natural order of society and suggested 

it should be controlled and treated as a transient and unnatural social 

ill. These types of social theories subsequently influenced the 

functioning and practices of the criminal justice system regarding the 

controlling of social deviance. Since society, according to these 

theorists, is seen as attempting to maintain stability, deviance is 

viewed as an alien factor inputted into the system with the purpose of 

upsetting the social order. This perspective views deviance as being 

unrelated to the normal social processes and hence as being bad in 

itself.

Spencer, a British sociologist, attempted to apply Darwin's 

biological findings to the social scene. He made famous the concept of 

"Social Darwinism," which was seen as justification for existing 

industrial practices and the political policy of laissez-faire. Spencer 

saw industrial society evolving from a competitive society to one of 

cooperation. During this transition the division of labor would change 

human personalities from self-serving egoism to altruism. Spencer held 

that society was evolving toward a state of equilibrium where major
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conflict would be non-existent. His optimism toward his utopian society 

is probably best set forth in the following short statement:

The ultimate development of the ideal man is logically 
certain. Progress is not an accident, but a necessity.
Instead of civilization being artificial, it is a part of 
nature (Spencer, 1966:63).

Weber (1958), in The Protestant Ethic and the Spirit of 

Capitalism, suggested that the asceticism promoted by certain Protestant 

religions (Calvinists, Pietists, Methodists and Baptists, among others) 

in their theological dogma, helped develop a psychological condition 

among its members which was conducive to, and supp>ortive of, capitalism. 

The Protestant Ethic of predestination, or "the calling," set the stage 

for social achievement based upon an ascetic way of life. Thus, the 

combination of the greatest possible productivity in work coupled with 

the rejection of luxury led to a life style which apparently influenced 

the spirit of capitalism.

The Protestant Ethic is reflected in the ideals of our criminal 

justice system where defendants are assumed to possess the capacity to 

make clear-cut choices between right and wrong, good and evil. This, 

however, contradicts the class bias which is also a product of the 

Protestant Ethic. In justify.'ng their elite position in society, those 

possessing social, economic, and political power conveniently ascribe 

their success to predestination which implies their membership among 

the chosen few. By the same token, the power class justifies the 

existence of the marginal classes in society as those being inferior or 

as those not selectively chosen by God. This rationalization process 

employed to justify the existence of differential strata and power in 

society actually combines two concefots: that of "Social Darwinism" and

the Protestant concept of "predestination." Both concepts reinforce
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each other in that each justifies social stratification as being a 

selective, predetermined process. An obvious consequence of these 

philosophies is that the marginal classes are often viewed as being 

caught up in an irreversible process where little can be done to 

improve their lot. This eventuates in their often being prejudged, 

stigmatized, and labeled as being inferior members of the social group, 

which in turn, leads to discrimination and other abuses at the hands of 

those possessing power, including the criminal justice apparatus.

Talcott Parsons (1968), a contemporary theorist, sets forth his 

major arguments concerning the structure and function of the social 

system in his works regarding a general theory of action. In his out

line of the social system, Parsons attempts to analyze society in a 

structural functional context, classifying the functional requirements 

of a social system and arranging them in reference to the processes of 

control. The four basic functional classes are (1) pattern maintenance, 

(2) integration, (3) goal attainment and (4) adaptation. These social 

functions then correspond to four levels of organization within the 

social structure in a pyramid of importance within the society. At the 

base are those works and values most diffuse and common to all units of 

society. At the next three levels (the institutional, managerial, and 

primary or technical levels), the base of diffusion diminishes at each 

successive level in the structural hierarchy. Parsons' model of society 

is a neatly structured one with social processes and controls based on 

rational, functional operations. It is an equilibrium functional model 

in which internal social order is self-maintained without deviance or 

strain. A major criticism to the model is that since deviance is seen 

as being external to the normal functioning of the system it cannot
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deal adequately with social change. Parsons' social system of 

determinate relations includes only those relations constituting an 

"institutionalized" dominant structure of conformity to role 

expectations. A major short-coming is that deviance and strain on the 

model are lumped together and treated as dysfunctional for the system.

c. Conflict Philosophical Foundations

Four philosophers, Thomas Hobbes, Thomas Malthus, Karl Marx and 

Friedrich Engels, stand out as major conflict philosophers. Hobbes 

(1968), the conflict skeptic of the British Empiricist School, contended 

that men originally lived in a state of mutual warfare and that without 

government, the life of man was solitary, poor, nasty, brutish and short. 

He theorized that on the basis of self-interest and fear of attack, men 

agreed to live under government.

Thomas Malthus (1959), in his Essay on Population, presented 

his universal principle of human population: the human race, when

unchecked by natural or unnatural disasters, will increase geometrically 

while the earth's mass remains constant. Malthus believed that the 

current philosophy of the progress of industry would stimulate an 

increase in population which would create unnecessary conflict and 

agony for society's members.

Karl Marx and Friedrich Engels authored in 1848 The Communist 

Manifesto in which they presented their concepts of historical 

materialism, economic determinism, and the theory of class struggle 

with its inevitable conclusion of social change. They held that human 

history is characterized by the struggle of human groups: free men and

slaves; patricians and plebians; barons and serfs; and master artisans
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and journeymen. With the advent of the industrial revolution, Marx and 

Engels saw the inevitable struggle between the proletariats and the 

bourgeoise as such:

The essential condition for the existence and sway of the 
bourgeoise class, is the formation and augmentation of capital; 
the condition for capital is wage labor. Wage labor rests 
exclusively on competition between the laborers. The advance 
of industry, whose involuntary promoter is the bourgeoise, 
replaces the isolation of the laborers, due to competition, by 
their revolutionary combination, due to association. The 
development of modern industry, therefore, cuts from under its 
feet the very foundation on which the bourgeoise produces and 
appropriates products. What the bourgeoise therefore produces, 
above all, are its own gravediggers. Its fall and the victory 
of the proletariat are equally inevitable (Marx and Engels, 
1967:73-79).

In this state of proletariat rule, the bourgeoise class would 

disappear as would "surplus value" and capital competition.

All four of these social philosophers predicted dire conse

quences for both men and society, placing at the root of all these 

difficulties deterministic factors uncontrollable by man himself.

Hobbes viewed man as being dangerous in himself; therefore, in need of 

both stern, authoritative leadership and externally imposed controls. 

Malthus, Marx and Engels, on the other hand, reflected on certain 

inescapable situations in which men, as members of social groups, are 

involved. These situations, whether they be Malthus' population crisis 

or Marx and Engels' economically determined class struggle, are viewed 

as being beyond man's self-control. What these scholars suggest, in 

effect, is that conditions extraneous to man himself predetermines his 

behavior. This in itself is not unique. It is when predetermination 

is affiliated with inevitable, irreversible conflict, as these men 

suggest, that we have the formulation of a polar conflict philosophy

regarding men and society.



20

d. Conflict-Harmonious Philosophical Foundations

The conflict-harmonious philosophies, for the most part, strike 

a balance between the polar extremes of harmonious and conflict models 

of man and society. These philosophers envision man and society as 

being involved in a complex, ongoing social process which at times 

includes periods of excessive stress resulting in conflict, while at 

other times a degree of stability and harmony is maintained. They also 

depart from harmonious and conflict philosophers by suggesting that 

this ongoing social process is natural in itself, without postulating 

either ideal, utopian results or dire, irreversible consequences 

concerning man or society's fate.

During the late nineteenth century four scholars were especially 

instrumental in the development of conflict-harmonious philosophies. 

Pareto interrelated the concepts of class, status and labels while 

Simmel and Durkheim expounded on the concepts of relative group space, 

boundary maintenance and the role of conflict in social groups. Tarde, 

along the same lines, introduced the idea that human behavior, both 

legitimate and illegitimate, was learned in the context of social 

groups.

Vilfredo Pareto (1968), an Italian sociologist, presented his 

theory of "the circulation of elites" in an historical analysis of 

political and social power structures. Of considerable importance to 

modern social theories is his mentioning of the labeling process within 

social structures. Basically, Pareto's theory states that in any 

society there are two major strata: the lower non-elite and higher 

elite. The lower stratum represents the masses who have very little
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social or political power while the elite power stratum is divided into 

two groups: the governing elite and the non-governing elite. Labels

are employed so as to identify the members of society, basically to 

maintain the elite stratum and "keep down" the non-elite. Pareto 

contended that it is the social position a member of society happens to 

occupy which determines the social label that person wears, hence his 

power in the social order. His major argument was that occupation of 

these political and social positions does not guarantee that the occu

pant is qualified or trained for that position.

George Simmel addressed himself to a similar form of social 

relation, that involving the group-binding functions of conflict:

A certain amount of discord, inner divergence and outer 
controversy, is organically tied up with the very elements 
that ultimately hold the group together. . . . The position
and integrating role of antagonism is shown in structures 
which stand out by the sharpness and carefully preserved 
purity of their social divisions and gradations . . .
Hostilities not only prevent boundaries within the group 
from gradually disappearing . . . often they provide classes
and individuals with reciprocal positions . . . (Simmel, 1966:
17-18) .

Emile Durkheim (1950), in the same vein, asserted that no 

society is exempt from the problem of criminality and that the only 

major difference is in the form of the acts which are considered 

deviant. He implies that societies have, at any given time, a certain 

propensity for deviance, whether it be criminal, mental or otherwise; 

and that this tentative quota is pursued regardless of the specific 

nature of acts so defined.

Another important contribution at this time was Gabriel Tarde's 

(1968) assertion that criminality was associated with learning tech

niques. He stated that crime is not a characteristic that the
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individual inherits or a disease he contracts, but rather it is an 

occupation he learns from others. Learning, according to Trade, occurs 

through imitation and association with others in a shared cultural 

milieu.

Three twentieth century scholars who added precedent to the 

conflict-harmonious orientation were Scheler, Freud, and Darhendorf.

Max Scheler (1968), one of the founders of the phenomenology school, 

emphasized the significance of relative cultural values within a 

stratified society, predicting the chaotic consequence resulting from 

the imposition of one set of cultural goals and values on a hetero

geneous population. He examined society in regard to the political 

relativity of deviance and the use of formal controls in maintaining 

the objectives and morality of the encumbent political power. Scheler 

attacked the problem of social determination, represented in Nietzche's 

term "ressentiment," signifying the imposition of social morality on 

members of society regardless of its feasibility. Scheler saw 

societies consisting of hierarchies of value and classes, and he posited 

attempts toward equality between persons in society, especially in 

terms of value aspirations and moralities. He considered this the 

chief aberrations of the modern age. In doing so he questioned Kant's 

assumption of the constancy of human reason and human understanding by 

arguing that each culture has its own ethos and perspective and that 

their systems of knowledge and values are relative to the view of the 

world. In his concept of cultural relativism Scheler pointed out that 

when society imjjoses a singular political or social morality to all its 

members, it disregards class variations regarding their values and
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morals and allows for discriminatory practices regarding enforcement of 

their social prescriptions.

Sigmund Freud (1962) contributed to this school through the 

development of his "psychoanalytic theory" linking man's basic drives 

and the socialization process to his personality development. He 

explains deviant behavior as being a consequence of maladjustment 

between certain components of the personality and its social development. 

Deviant behavior, according to Freudian psychoanalytic theory, is 

related to two basic instinctual drives which we all inherit from birth: 

eros--the life or love instinct; and thanatos--the death or hate 

instinct. These two instinctual drives and the development of the 

personality in regard to its three basic components (the id, the ego 

and the superego) produce three possible types of deviant behavior 

according to Freud.

1. The inability to control the urges of the id because 

of an underdeveloped ego or superego consequently 

leads to criminal behavior.

2. Disruptive ego development during the first three 

years of life leads to the later development of an 

antisocial personality.

3. An overdeveloped superego which ignores the demands 

of the id leads to the development of neurotic 

behavior.

The major control mechanism relevant to these forms of deviance, 

according to psychoanalytic theory, is an understanding of the uncon

scious motivations which are the underlying causes of the maladjusted 

personality types.
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Ralf Dahrendorf (1970) presents a rather clear overview of 

the two preceding orientations, harmonious (utopian) and conflict 

(rationalist), while providing a strong argument in support of the 

conflict-harmonious approach. In Power in Societies, he reviews the 

two conflicting schools of social philosophy referring to them as 

integrative (utopian) and coercion (rationalist) theories which 

correspond respectively to the harmonious and conflict classifications 

employed in this study. In the first, social order is seen as resulting 

from a general agreement of values which outweighs all differences of 

opinion and interest, while in the latter coherence and order in 

society are seen as being dependent on force and constraint resulting 

in the domination of some and the subjection of others. Dahrendorf, 

after reviewing the basic assumptions of both schools, concludes that 

in a sociological context neither of these models can be conceived as 

being exclusively valid or applicable. Instead of being contradictory, 

alternative aspects of the structure of society, they are seen as being 

complementary, providing the dialectics of stability and change, 

integration and conflict, function and motive force, consensus and 

coercion.

A theme common to most theories of society, contends Dahrendorf, 

is the evolution of society toward a state of equilibrium. In Essays 

in the Theory of Society, he points out all utopias, from Plato's 

Republic to George Orwell's World of 1984, have one element in common—  

they are all societies from which change is absent.

Universal consensus means, by implication, the absence of 
structurally generated conflict. In fact, many builders of 
utopias go to considerable lengths to make it clear that in 
their societies conflict over values or institutional 
arrangements is either impossible or simply unnecessary . . .
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Utopias are monolithic and homogeneous communities, suspended 
not only in time but also in space, shut off from the outside 
world, which might after all, present a threat to the 
cherished immobility of the social structure (Dahrendorf,
1968:107).

Dahrendorf, Coser (1966) and Buckley (1967) questioned utopian 

theories and offered an adaptive model of social order and social 

control. This relatively new conceptual image of social order whereby 

both consensus and conflict are viewed as being both sides of the same 

coin, is currently undergoing popularity both in philosophy and

sociology.
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2. Theories of Crime Causation and Control

a. Harmonious Theories

We now turn to the more specific theories of crime causation 

and control which share, to a greater or lesser degree, the 

philosophical views of both men and society of those equilibrium social 

theorists just mentioned in the previous section. A theme common to 

both groups is the assumption that societies are ideally capable of 

harmonious order while their members possess the innate capacity to 

make rational judgments concerning their behavior.

The most significant school of criminal thought supportive of 

this philosophy is the classical school. This school postulated that 

free will, rationalism and hedonism were the major interrelated 

influences and causes of deviant behavior. Although this school is 

credited to Cesare Beccaria and Jeremy Bentham who developed it during 

the late 1700's and early 1800's, its historical roots are based on the 

Christian doctrine of "free will," which itself has a history over four 

thousand years old.

Beccaria (1970) posited that the existing crimino-legal system 

was arbitrary, hence allowing for abusive practices. In an attempt to 

remedy this, he suggested that for the sake of consistency in sentencing 

practices there should be determinate sentences based on the concept 

that punishment should be no more severe than necessary to prohibit or 

deter deviant behavior. Jeremy Bentham (1970) followed Beccaria's lead 

in 1825 when he presented his concept of "penal pharmacy" whereby
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prescribed punishments were to correspond to specific crimes. Bentham 

contended that the major function of law is to deter deviant behavior, 

and, therefore, the foundation of punisliment should be based on an 

understanding or social contract between the members of society and 

society at large. If everyone understood that the rationale behind 

punishment was merely to deter deviant behavior and not for the purpose 

of arbitrary abuse by those possessing social and political power, then 

deviance per se would be reduced.

While both Beccaria and Bentham were concerned with eliminating 

the arbitrary and cruel practices apparent in the criminal justice 

system of their day, one could question their basic premise that deviant 

behavior is due to a conscious, rational process of choice between 

clearly dicotamous alternatives of good and evil. The classical school's 

greatest contribution therefore is its concern with reform and 

standardization within the criminal justice system.

The classical school and its philosophy of both man and justice 

was instrumental in the structuring of the United States' Constitution, 

especially those areas specifying the ideals of justice. In addition, 

this school was directly responsible for many organizational aspects of 

our criminal justice system which resulted from the classical reform 

movement in the late eighteenth and early nineteenth centuries.

The concept of corrective penology paralleled the widesjjread 

reform of both the police and the criminal code in England during the 

late seventeen hundreds. Sir Robert Peel (1959) was instrumental in 

reforming the criminal law and police system, while John Howard (1959), 

sheriff of Bedforeshire, was very instrumental in prison reform by his 

efforts which culminated in the Penitentiary Act passed in 1799. This
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act provided for (1) secure and sanitary structures, (2) systematic 

inspection, (3) abolition of fees, and (4) a reformatory regime in 

penitentiary houses. In 1816, through the influence of Sir Samuel 

Rommilly (1959), the first modern English prison was built. Peel, 

Howard, and Romilly were all greatly influenced by Jeremy Bentham, the 

social reformer. This trend was carried on in America by the Quakers 

who were instrumental in developing the humanitarian philosophy of 

corrective penology. In 1790, the Walnut Street Ja.il was erected in 

Philadelphia. Shortly thereafter two penal systems emerged from this 

Quaker endeavor: the Pennsylvania separate system and the Auburn

silence system.

While these initial classical reforms were instrumental in 

molding our ideal criminal justice system, they failed to function in 

the manner for which they were designed. The judicial process and 

criminal law assumed rational action on the behalf of society's members. 

Intent and apparent choice to violate laws are implied by our system 

and are evident in the judicial concepts of mens rea (guilty mind), 

mala in se (acts wrong in themselves), and mala prohibita (acts wrong 

because they are prohibited by statute). Ideally, the court represents 

a neutral institution mediating between the state and the accused 

individual in criminal violations. This is based upon the ideal safe

guard that the accused is allegedly innocent until his guilt is proven 

"beyond a reasonable doubt" before a jury of his peers.

The ideal judicial situation with all its safeguards is 

probably rarely implemented mainly because of the class and political 

bias involved in the legislative process of making laws and the value 

bias involved in decision-making x^rocedures beginning with the arresting
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officer up to the sentencing judge. In an attempt to keep the mechanisms 

of "justice" in motion, short-cut techniques have been developed creating 

a selective process of justice with inbuilt discriminatory practices.

The codification of the law itself represents a selective process in 

that laws reflect the behavioral standards of the group or social class 

possessing political power. Most societies are heterogeneous in terms 

of age, sex, education, income, religion and social class, creating 

situations of relative values and varying behavior among the populace.

For example, in the South, white dominated legislatures often attempt to 

perpetuate and protect their values through legislative laws as do most 

politically endowed interest groups. Again, much of the current drug 

controversy involves a value gap between middle class, middle-aged 

legislatures and youthful drug users.

This section dealt specifically with theories of crime causation 

and control and how they altered or otherwise affected the actual 

criminal justice process. We turn now to conflict theories of crime 

causation and control and their impact on the criminal justice system.

b. Conflict Theories

More recently, the positivists, founded by Lombroso, have 

postulated theories of crime causation involving innate, genetic 

determinism. This school, still active today, contends there are born 

criminal types. The positivists gained prominence largely because of 

the works of Cesare Lombroso (1970), an Italian medical doctor. While 

studying military personnel and inmates of military prisons during the 

late 1800's, Lombroso developed a theory of hereditary criminal 

tendencies. In effect, Lombroso saw criminals being a distinct type
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characterized by physical stigmata. He believed that criminal types 

were "atavistic" or genetic throwbacks of an earlier more primitive 

species of man. Obviously, this theory challenged the work of the 

classical schools and presented an entirely different perspective 

regarding social regulation of deviant members in society. Lombroso 

hinted that the only method of safeguarding society from these criminal 

types was through the use of severe social intervention of which the 

extremest forms would be death, life-long institutionalization or 

exile (social death). Lombroso neglected to take into account the fact 

that most of the criminals in the Italian army were Sicilians who were 

not only a distinct physical type but shared an entirely different 

culture from the Italians. This shortcoming, however, did not discourage 

others from following Lombroso1s lead in the positivist school.

Enrico Ferri (1970) succeeded Lombroso as head of the positivist 

school at the turn of this century. Like; his predecessor, he also 

rejected the concept of free will developed by the classical school. In 

addition he was responsible for fo’-mulating a concept of societal protec

tion from criminal behavior which placed total responsibility for 

criminal acts upon the offender regardless of the presence of 

psychological or physical conditions inherent in the situation.

Ernest A. Hooton (1970) , a Harvard anthropologist, presented in 

1939 his concept of "criminal stock." Here he attempted to associate 

deviant behavior with physical and racial factors. Over a twelve year 

period he studied some 13,000 prisoners in ten states and concluded that 

crime is a direct result of biological inferiority. Based on these 

conclusions Hooton advocated that the criminal stocks would best be 

eliminated through controls such as compulsory sterilization.
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Additional theories include the work of William H. Sheldon 

(1970) and his somatotypes, linking behavioral patterns to body type. 

Sheldon and Eleanor Glueck (1970), over the last thirty years, have 

been testing Sheldon's somatotypes in relation to delinquent behavior. 

Their findings, although inconclusive, suggest that the mesomorphic 

male child is more prone toward certain types of delinquent behavior. 

Currently, there is renewed interest in the positivist approach, 

especially concerning sex chromosome imbalances. Although research 

results to date have all proven inconclusive this research goes on in 

an attempt to link the presence of extra Y chromosomes in males with 

excessive, uncontrollable aggression.

The externally deterministic, conflict school, based on 

philosophical concepts similar to those of Malthus, Marx and Engels, 

includes the geographic, climatic and economic schools of crime 

causation. During the early eighteenth century, the Baron de Montesquieu 

(1968), in his works, The Spirit of Laws, hypothesized that criminality 

increases in proportion as one approaches the equator. Montesquieu 

associated the moral temperament of the people with geographic area.

In cold countries there is little sensibility to pleasure, hence few 

vices and many virtues; in temperate countries the people are more 

flexible in their manners and the climate is not a strong influence 

upon temperament.; as climates become warmer vices increases and virtue 

decreases.

In the late 1800's Adolph Quetelet (1959) claimed that crimes 

against the person were more prevalent in warm climates while crimes 

against property were numerous in cold areas. This, Quetelet called the 

"Thermic Law" of crime. Other studies concerning geographic or temperate
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conditions involved the work of Edwin G. Dexter (1959) , conducted during 

the late 1800's which attempted to link temperate conditions in two 

separate geographic areas, Denver and New York City, to type of criminal 

offense. More recently Marvin E. Wolfgang (1958) found no statistical 

significance between hot and cold months which led him to reject the 

hypothesis concerning any relationship between monthly or seasonal 

changes and rates of homicide (see Bloch and Geis, 1970, for a conflicting 

view).

Regarding economic deterministic considerations, Ettore 

Fornassari di Verce (1959), in 1.894, noted that while the poorer classes 

of Italy made up 60 percent of the total population— they represented 85 

percent to 90 percent of the convicted criminals. Another economist, 

William Bonger (1959), a Dutch criminologist and Marxist, theorized that 

poverty furnished the motive for crime because of the consequence of the 

inequitable distribution of wealth in capitalistic motivated societies. 

These conditions, Bonger contended, lead to innumerable conflicts 

between the lower, powerless, proletariat and the affluent, powerful 

bourgeoise. This theory is most applicable to crimes against property 

which can be directly related to the conditions of poverty among the 

proletariat class within the large competitive capitalistic system. If 

one takes this view, then the solution to the crime problem can only be 

achieved through a reorganization of the means of production and a more 

equitable distribution of social and economic resources.

In the positivistic schools the innate characteristics 

associated with deviance are considered to be inherited or possessed 

without the consent of the individual. Often associated with these 

concepts of deviance are physical stigmata which are used to label
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whole groups of potential deviants. This is especially true of the 

positivistic school starting with the work of Lombroso and continued to 

the present by Ferri, Hooton, Sheldon and the Gluecks. In regard to the 

selective process of criminal justice these theories are especially 

relevant to the labeling phenomenon whereby criminal justice practi

tioners often use visible appearance as a criteria for predetermining 

the guilt or innocence of suspected offenders. This process is often 

reinforced by the external, deterministic concepts of deviance, 

especially those put forth by Marx. The poor in America, often also 

possessing the additional stigma of a racial or ethnic identity, are a 

convenient source of marginal people from which to select deviant 

members. In some instances the entire population is considered to be 

potentially deviant, as is the case with ghetto blacks and chicanos. 

Temperament fits in the stereotyping scheme in that most marginal groups 

are often viewed as being less capable of controlling their emotions, 

hence being more prone toward violence.

Earlier it was mentioned that criminal justice practitioners 

often use the polar conflict philosophy in the process of implementing 

"justice." It is suggested that the underlying reason for this view

point is the awkward dilemma these officials are caught up in. On the 

one hand, they are unrealistically expected to institute the ideals of 

justice, while on the other hand, they are expected to provide society's 

members with obvious proof that they are both performing their duties 

and that they are still badly needed for the protection of society. The 

criminal justice apparatus is unlike other public institutions in that 

if they were performing their social mandate, little public attention 

would be drawn to either their existence or their need. This would
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prove disastrous in a politically structured country like the United 

States. If the public is not concerned with, or aware of, certain 

institutional needs, then it is difficult to gather any political 

support for these agencies. The criminal justice apparatus is big 

business in this country and is fully aware of the political atmosphere 

in which it must operate to survive. Consequently, the polar conflict 

view of criminality is conveniently used to both resolve the dilemma 

stemming from their impossible mandate and to justify their performance 

and continual existence and need in the society. This polar conflict 

rationalization often initiates and supports rhetoric portraying 

criminal types as incorrigible, sub-humans who present a threat to 

society in general, while having as their major objective the destruction 

of the criminal justice apparatus. It is in this sense that criminal 

justice agencies often violate the limits of their jurisdiction while 

pursuing certain types of deviance with the frenzy of a personal 

vendetta.

Historically, societies reacted to the conflict criminal 

philosophy by instituting a number of penalties designed to eliminate 

the offender from the society. Transportation, or social death, was 

widely used in Europe with France maintaining its South American penal 

colonies until the early 1940's. A more widespread and equally contro

versial method of permanent social separation is capital punishment.

The United States Supreme Court, in June of 1972, ruled capital 

punishment unconstitutional on the grounds that the methods of selecting 

death sentences were arbitrary and hence discriminatory. Immediately 

politicians and criminal justice officials began to oxspose the decision. 

More recently, President Nixon, on nationwide radio, attacked
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"soft-headed judges and probation offices" while advocating the death 

penalty as punishment for cases of murder under federal jurisdiction.

The president went on to say: "Contrary to the views of some social

theorists I am convinced that the death penalty can be an effective 

deterrent against specific crimes. The death penalty is not a deterrent 

so long as there is a doubt whether it can be applied. The law I will 

propose will remove this doubt" (Nixon, 1973). Shortly thereafter, 

Billy Graham (1973) , a moral leader and close friend of President Nixon, 

publically supported the reinstatement of the death penalty and even 

suggested castration for convicted rapists.

Deadend penology instituted at Alcatraz Prison in 1934 is yet 

another example of attempts to implement controls based along the lines 

suggested by conflict theorists. The treatment of inmates centered 

about the philosophy that some criminals are incorrigibles and cannot be 

reformed--therefore should be repressed and disciplined in an isolated, 

maximum confinement institution. A more recent example regarding penal 

institutions was the Attica incident in September of 1971. Following 

the assault on the inmates, 10 hostages and 29 inmates were dead of 

bullet wounds inflicted by the authorities while 3 hostages and 85 

inmates suffered non-lethal gunshot wounds. In addition, one state 

trooper suffered leg and shoulder wounds from another trooper's shotgun 

blast (Attica, 1972).

The most remarkable incident in the entire Attica situation was 

official attempts, both political and correctional, to make the public 

believe that any violence that occurred was at the hands of the inmates. 

This is best explained by the McKay Report:
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The aftermath of Attica began with a monstrous credibility 
gap created when harried prison officials could not wait until 
they had learned the truth before informing the public what 
had happened that morning and then tried to dispute the truth 
with still more rumors. It continued as officials resisted 
the efforts of lawyers and doctors to gain access to the 
facility to aid inmates. Officials' public statements that 
the hostages had been maimed and murdered, which were issued 
before the results of the autopsies were known, reflected 
their apparent eagerness to provide the media with "facts" 
which would justify an armed assault in which 39 men were 
killed and over 80 more wounded (Attica, 1972:455).

Among those who wanted very much to believe that the inmates 

were responsible for the resulting deaths were Governor Rockefeller 

and United States' Senator James Buckley. Both used terms such as 

"cold-blooded killings," "wanton murder of hostages," in their premature 

public condemnation of the inmates while at the same time suggesting 

that punishment for those responsible should be swift and authoritative. 

However, it was Governor Rockefeller who later ordered a blackout on 

official statements and attempted to manage the news after the true 

situation was evident: (Attica, 1972) .

Other incidents of official policy being governed by criminal 

conflict theories are the mention of the "rotten apple" and the "riff 

raff" theories regarding the cause of mass disorders. Here political 

and criminal justice officials operate on the assumption that outside 

agitators are responsible for stirring up minority groups who would 

otherwise be content with existing conditions. These theories rule out 

viable social and political causes of mass protest. Skolnick (1969) , 

in The Politics of Protest, also suggested that the violence which often 

stems from mass protest is a consequence of the control agents' 

erroneous perception of the real cause of, and the significance, related 

to the initiation of the protest. Skolnick further questioned the 

ability of our courts to function adequately under conditions of public
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strife. The decision of former United States' Attorney General, John 

Mitchell, to intern, without due process, thousands of demonstrators 

during the 1971 May Day protest, lends support to Skolnick's earlier 

contentions.

c. Conflict-Harmonious Theories

The theorists now to be discussed developed theories of crime 

causation and control which were directly influenced by those conflict- 

harmonious philosophers mentioned earlier. There are apparent 

similarities between Pareto's labeling concept and those later fostered 

by the societal reaction school. Similarly, Tannenbaum initiated the 

criminal labeling concept which was later revised by Lemert.. Simmel 

had a direct influence on Coser's work regarding the functions of social 

conflict while Durkheim provided a similar incentive for Erikson's 

concept of boundary-maintenance and latent criminal controls. Tarde 

influenced Sutherland who was responsible for the creation of the 

associational school of criminal theory, while close parallels exist 

between the works of Scheler and those later developed by Merton who is 

a founder of the structural school of criminal theory. And Freud had 

an obvious influence on the development of the frustration-aggression 

theory of Dollard, Boob, Miller, Mower and Sears.

Building on Tarde's work, Edwin Sutherland (1970) developed a 

more systematic explanation of criminal behavior in his theory of 

"differential association." The central argument of the theory is that 

criminal behavior is learned through interaction with others in inti

mate personal groups and involves the techniques, motives, drives, 

rationalizations and attitudes favorable to the commission of crime.
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With the work of Sutherland, the "associational school" developed 

producing many theories of crime causation and control including those 

of Cohen, Sykes and Matza, Wolfgang and Ferracuti, to mention a few. 

These developments also provided the impetus for the development of 

the "structural school" which Robert K. Merton helped establish.

Merton credits Durkheim as directly influencing his theory of social 

structure and anomie, but this work also resembles Scheler's cultural 

phenomenology.

Elaborating on Durkheim's concept of anomie, Merton (1968) 

developed a theory of social structure and anomie which stated that 

deviant behavior results from discrepancies between culturally defined 

goals and the socially structured means of achieving these goals. The 

general American culture, consisting of middle class values, defines 

success goals for everyone when, in fact, there are limited avenues 

available for success. In our society, Merton suggested the emphasis is 

placed on goals and not the means. These are reflected in his paradigm 

of possible individual adaptations to cultural goals and institutional 

norms.

Adaptations Goals Means

I . Conformity + +

II. Innovation + -

III. Ritualism - *4-

IV. Retreatism - -

V. Rebellion _ -

(+ = acceptance; - = rejection) 

Another important contribution made by Merton concerns the 

concepts of manifest and latent functions. Here he clearly stated the
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distinction between intended and unintended functions, a consideration 

most crucial to this research. Later on, Erikson (1966) linked the 

concept of latent functions to the functioning of the criminal justice 

system. The major distinction between manifest and latent functions, 

according to Merton, preclude the inadvertent confusion between conscious 

or obvious motivations and their objective consequences. Merton saw 

research directed toward determining latent functions as representing 

significant increments in sociological knowledge in that it studied 

practices or beliefs which are not common knowledge. Research directed 

toward studying unintended and generally unrecognized social and psycho

logical consequences of social behavior provides greater knowledge in 

that these findings represent the degree of difference between the 

actual function and the "common sense" knowledge represented by the 

manifest function.

Turning to Freud's influence, an outgrowth of his work was the 

"frustration-aggression" theory developed at Yale University during the 

late 1930's by Dollard, Miller, Dcob, Mower and Sears (1967); their 

basic postulate being that aggression is always a consequence of 

frustration and contrawise, that the existence of frustration always 

leads to some forms of aggression.

Stuart Palmer (1962), in his work A Study of Murder, 

operationalized the frustration-aggression concept by studying the 

early life experience of 51 murderers and an equal number control group 

of non-murderers consisting of brothers of the murderers. Palmer 

pointed out that in the past unwarranted criticism was leveled at 

Dollard's frustration-aggression hypothesis on the grounds that it did 

not account for self-aggression. In an attempt to clarify this
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misconception Palmer clearly postulated three general situations 

regarding the degrees of socialization a member of society is exposed 

to and the form of aggression the frustration was likely to manifest. 

According to Palmer what determines the direction the aggression takes 

is the degree of socialization of the person; that is, the process in 

which the person develops a conscience or superego.

1. If the individual is undersocialized, then he will 

presumably direct his aggression toward others in a 

more or less indiscriminate fashion; the extreme form 

being homicide.

2. If he is oversocialized, he will presumably turn his 

aggression inwardly, upon himself; the extreme here 

would be suicide.

3. A third alternative is moderate socialization whereby 

the individual is likely to direct whatever aggression

he encompasses outwardly in an indirect and fairly

acceptable fashion.

The frustration-aggression theory bears some similarity to 

Merton's individual adaptations but goes deeper into explaining the 

relationship of social structural factors instrumental in the develop

ment of personality types and their respective behavioral patterns.

During the 1930's Frank Tannenbaum (1938) made a major 

contribution to the societal reaction school with his work concerning 

the dramatization of evil. In examining the social process of labeling 

youth as deviant, Tannenbaum noted that the major discrepancy lies in

the fact that adults often misinterpret the real significance and

meaning of the alleged delinquent act by believing that the youth are



41

seduced by the devil into doing his evil work. The discrepancy between 

the young delinquent and the community is due to two opposing definitions 

of the situation. The original action of the delinquent may be in the 

form of play, adventure, excitement, interest, mischief, or fun, but to 

the community their acts are seen as being evil acts of delinquency 

which need to be controlled. The community in demanding punishment 

engages in a process of tagging, defining, identifying, and segregating 

delinquents. This process, in turn, stimulates, emphasizes and evokes 

the very traits that are complained of; hence, the delinquent youth 

becomes the thing he is described as being. Tannenbaum not only pointed 

out the process of labeling deviance but showed how other misuse of 

controls actually contributes to the creation of undesirable situations 

through the self-fulfilling prophecy. The harder the community and 

control agents work to reform its "evil" members the greater this evil 

grows under their hands. The dramatization of evil therefore tends to 

precipitate the conflict situation which was first created through some 

innocent maladjustment.

Edwin M. Lemert (1951) built directly on the works of Tannenbaum 

in that he saw deviant conduct emerging from individual, situational and 

systematic sources. The criminal or delinquent act begins with a 

flirtation with risk which may result in some social reaction. If the 

original deviant act is detected and subjected to some punitive social 

response, then it could lead to a process of social and self-labeling 

known as "secondary deviance" and, consequently, to a deviant career. 

While the preliminary deviant act was possibly initiated in an isolated 

situation of peer group excitement, the social response and subsequent 

penalties could cause further deviation which in turn increases the
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social stigma and negative self-perception. If this process continues, 

the deviant member most likely learns to accept his deviant status 

which leads to continued deviance and ultimately to deviant careers.

Coser (1966), on the other hand, presented us with a conflict- 

harmony concept of social action whereby even the structure of society 

is seen as contributing to institutionalized conflict. Court procedures 

are seen as forms of highly institutionalized conflict with game-like 

features and built-in conventional termination points. Incarceration, 

death penalties, convict work groups and wars are other forms of 

institutionalized gamelike forms of conflict. In fact, Coser suggested 

that Hobbes' philosophical vision of the state of nature probably more 

adequately represents the modern social process. Lewis Coser (1965) also 

developed Simmel's conception of the functions of social conflict in 

relation to group boundary-maintenance. Coser elaborated on Simmel's 

postulates and developed a viable scheme on the functions of social 

conflict. In this work, Coser related the function of conflict to 

different levels of social interaction. At the group or societal level, 

Coser provided a scheme of boundary maintenance related to in-group/ 

out-group hostilities:

1. Conflict serves to establish and maintain the identity 

and boundary lines of societies and groups.

2. Conflict with other groups contributes to the 

establishment and reaffirmation of the identity of 

the group and maintains its boundaries against the 

surrounding social world.

3. Patterned enmities and reciprocal antagonisms conserve 

social divisons and systems of stratification.
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4. In social structures providing a substantial 

amount of mobility, attraction of the lower 

strata by the higher, as well as mutual hostility 

between the strata, is likely to occur.

Kai Erikson (1966), in a similar fashion elaborated on the 

boundary-maintenance concept linking it to the social process of 

selecting deviants and labeling them. Erikson suggested that the 

difference between those who earn a deviant title in society and those 

who do not is largely determined by the way in which the community 

filters out and codes the many details of behavior which comes to its 

attention. However, once someone is selected to the deviant class and 

successfully labeled as such, the control apparatus functions so as to 

encourage and facilitate this behavior on the part of the deviant 

member. This process in turn helps define the normative boundaries for 

the other members of society-~both the deviant and non-deviant. That 

is, the deviant members fill positions in society which provide the 

necessary function of boundary maintenance for society's members while 

the criminal justice system facilitates this process by providing 

evidence to the public, through the mass media, of visible deviant 

members of society, thereby reinforcing the societal boundaries of 

acceptable behavior. Another latent function of the criminal justice 

system is to provide deviant members with the opportunity to enhance 

their deviant identity. This process involves the ritual of arrest, 

arraignment and incarceration which helps direct the otherwise 

statusless individual toward a negative role while at the same time 

providing justification for the performance of the criminal justice 

system.
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Putting things in perspective, the overall general view of 

criminal justice selection is based on the conflict-harmonious 

conceptual model of society, especially those particular theories 

addressing themselves to societal reaction, the labeling process, 

boundary maintenance and functions of social conflict. By providing an 

explanation of the on-going function of society they also, as Dahrendorf 

suggested, explain the relationship and development of the seemingly 

polar harmonious and conflict models. In retrospect, it was stated 

earlier that this research would attempt to link the organization and 

operation of the criminal justice system to the extent and nature of 

selectivity within that system.

The extent and nature of selective attrition of deviants 

processed through the system, representing the operation of the criminal 

justice system, is seen as being a consequence of structural conditions 

inherent in the organization of the social system in general and the 

criminal justice control system in particular. The operation of the 

criminal justice system is thus linked to the organizational aspects of 

both society and the criminal justice apparatus.

The actual functioning of the criminal justice system is in 

turn greatly impeded by its own ideal mandate which does not represent 

the true function of deviance in a society, therefore making it 

impossible to universally implement. The frustration and conflict 

generated by this situation among the criminal justice practitioners 

provides the major cause for their polar conflict rationale regarding 

deviance in society. It is a form of institutional justification or 

reaction formation to an intolerable situation. Hence, the extent and 

nature of selective attrition of deviants through the criminal justice
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system is seen as being a consequence of the seemingly unresolvable 

contradictions presented by the ideals and practices of criminal 

justice; neither of which seems to account for the true function of 

deviance, that of relative normative boundary-maintenance.

The next section elaborates on theories of selection, including 

both general theories of selectivity involving social structural 

conditions and processes, and theories related specifically to 

selectivity within the criminal justice system.



CHAPTER III

SELECTIVITY: THE PROCESS OF DETERMINING AND

ADJUDICATING DEVIANTS IN OUR SOCIETY

As stated earlier in Chapter I, this is a study of selection 

within the criminal justice system. While the quantitative aspect of 

the research relates specifically to the selective attrition of criminal 

cases, the broader concept of general selectivity in our society must 

also be examined. The more general societal selection processes provide 

the basis for specific criminal justice selection. Generally speaking 

then, the purpose of this chapter is to review both general societal 

selection processes and criminal justice selectivity, showing how they 

are related to each other.

A common theme and the basic thesis of this chapter on 

selection is the prevalence of a dual polar stereotyping process in 

society concerning the "acceptability" or "unacceptability" of its 

members. Included in this process of dual polarization are three social 

variables: social stratification, availability of social positions,

and the politicality of morality. In compliance with the major 

theoretical frame of reference presented in this study these three 

factors, the dualistic concept of social acceptability and their 

relevance to selectivity, focus about the disparity existing Detween 

the ideal mandate of justice, its harmonious philosophical perspective 

and that of the actual practices of the criminal justice apparatus 

with its polar conflict orientation (see Chapter II) .

46



47

The conflict philosophy employed by the criminal justice 

apparatus in the implementation of "justice" is viewed as merely a 

reflection of the broader process of polarization of acceptability 

instituted in the society overall. Accordingly, this orientation 

oversimplifies social processes through the mechanism of polar stereo

typing or labeling. It is a form of institutionalized authoritarianism 

whereby choices are clearly dichotomized. The obvious shortcoming of 

this rationalization process is that it seldom considers alternative 

causes of social phenomenon such as deviance, hence failing also to 

recognize alternative solutions. Recent examples of the polar stereo

typing process are the riots of the sixties and early seventies, the 

Attica and Walpole prison uprisings, the secret police activities of 

the Nixon administration, and the current backlash concerning the 

Supreme Court's capital punishment decision.

By failing to accept the positive manifestations of deviance 

within the context of on-going societal processes both the harmonious 

(ideals of justice) and conflict (practices of justice) schools 

contribute substantially to the dualistic stereotyping process of 

social acceptability. This oversimplification of social processes is a 

consequence of the unrealistic idealism of justice, on the one hand, 

and the impossible mandate of the criminal justice system to implement 

that idealism, on the other.

Briefly stated, the dualistic stereotype of acceptability and 

unacceptability reflects the process of dichotomizing members of society 

into polar groups according to predefined social characteristics such 

as race, ethnic, religious, sexual or economic variables. This results 

in labels and generalizations being associated with those members of
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society who are perceived as members of these broad social categories. 

These generalizations in turn have as their basic structure prevalent 

social philosophies (see Chapter II). Similarly, Erich Goode (1969), in 

speaking on the social construction of reality, mentioned that the 

specific rules governing man's perception of his universe are more or 

less arbitrary, a matter of convention. He further stated that every 

society establishes a kind of epistemological methodology relevant to 

the perceived needs of that particular social universe.

Douglas (1970a) linked the epistemological orientation to the 

emergence of polar morality in our society and how this is related to 

status achievement and, subsequently, social stratification. Western 

man's being and many of his problems of existence involve relations 

between moral oppositional dualism concerning the nature of reality.

He mentioned numerous modes of dualism: morality and immorality,

respectability and disrespectability, the other-worldly and the this- 

worldly, the sacred and the secular. The comparisons or contrasts 

between good and evil are not simply linear comparisons, suggested 

Douglas. However, it is the categorical distinction between good and 

evil which lies behind the dichotomization of society into moral polar 

opposites. In Douglas' own words:

The necessary opposition makes the deviant and the criminal 
necessary, and the categorical contrast makes him into a 
necessarily different type of being. And, at the same time, 
that good necessarily implies its opposite of evil (and vice 
versa), good necessarily implies a categorical contrast; if 
there is a good type, there must be an evil type (Douglas,
1970:4).

This moral dichotomy was touched upon in the preceding chapter 

in the context of the polar ambiguities associated with the similar 

philosophical doctrines of the Protestant Ethic and Social Darwinism.
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In addition, Pareto extended this argument to include the political 

determination of acceptability and unacceptability in the circulation 

of the elite (see Chapter II).

As mentioned earlier, Douglas (1970b) went on to tie together 

this process of moral oppositional dua"1 ism to social status implying an 

oversimplified "either-or" model of social stratification. There exists 

in our culture, he stated, a necessary process of moral degradation of 

others and suggested this process represents an attempt to upgrade the 

self in the competitive struggle for social status. Consequently, 

social statuses have become morally meaningful categories in themselves. 

Subsequently, the categorical status of poor or lower class has as one 

of its meanings that of being immoral in terms of middle-class norms, 

contended Douglas. Hence, this can be interpreted to imply that 

societies employing simplistic oppositional dualism as a mechanism of 

categorizing their members, by the same token, oversimplifies the 

nature of stratification in the society by reducing it to two broad 

polar groups, those of acceptability and unacceptability.

Along similar lines, both Coser (1967) and Dahrendorf (1968) 

have argued for a more adequate balance between the two philosophical 

extremes, the harmonious and conflict schools, both schools contributing 

in different ways to the maintenance of strict oppositional dualism.

What is needed, both men have suggested, is a combination of both 

perspectives. The conflict-harmonious orientation would be more 

amenable to multiple interpretations of social phenomenon, hence better 

prepared to find viable solution. By being better prepared to determine 

the significance of social crises, such a widespread deviance, the 

society's control mechanisms should accordingly be more susceptible to
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fostering necessary changes within the social order in an effort to 

reduce excessive stress.

While the conflict-harmonious perspective seems desirable, it, 

for the most part, is not an operative aspect of our social control 

apparatus. This, of course, means that polar stereotyping continues to 

remain a blatant social reality. What consequence does this have on 

the mechanisms of social control especially those related to criminal 

justice selection? For one thing, it establishes a criteria for 

"dualistic justice" in our society. A double-standard of justice, one 

applicable to the acceptable "middle-class strata" and another to the 

unacceptable "lower-class strata." With this type of system functioning 

in our society a goodly number of people are exempt from the stigma of 

criminality while others are overexposed. Broadly speaking, we could 

say that much of the available statistics related to criminal deviance 

reflect mostly the activities of those in the unacceptable strata. The 

burden of responsibility for the inequity of justice cannot be solely 

placed on the criminal justice control apparatus for they are merely 

carrying out society’s mandate. Perhaps the social institutions most 

responsible for this phenomenon are those crucial socialization 

agencies, the family and the schools.

Linking oppositional dualism to the general theme of the 

dissertation we have already touched briefly upon the most significant 

mode of general selectivity, that of the prevalence of dualistic 

justice and its relationship to polar standards of acceptability and 

unacceptability. Through this process we have more closely defined the 

population we will be dealing with when we examine the specific nature
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of selective attrition of criminal cases through the criminal justice 

system.

Oppositional dualism is also related to the research sample in 

yet another way. The discrepancy between the ideals of justice and its 

actual implementation eventuates in a highly volatile stress situation 

which is conductive to the adoption and justification for the conflict 

perspective often employed by the components of the criminal justice 

apparatus. The conflict orientation, in turn, affects the organization 

of the criminal justice system, especially its structure, objectives 

and operational procedures. This subsequently is reflected in the 

actual implementation of "justice;" thus, suggesting that the wide 

disparity between the avowed ideals of justice and the actual operation 

of the criminal justice system accounts mostly for the phenomenon of 

selective attrition.

The remainder of the chapter addresses itself to the 

theoretical development associated with the dualistic contrast of 

acceptability and unacceptability especially as it relates to the 

social determination of deviance. Theoretical developments regarding 

general societal selection of acceptability and unacceptability are 

presented first. These fall into three sub-categories: stratification,

the availability of social positions, and the politicality of morality. 

What follows is a review of the literature pertinent to criminal 

justice selectivity, particularly those studies which refer to the 

general selection process and to the attrition of criminal cases 

through the criminal justice system.
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1. General Societal Selection

a. Stratification

Numerous arguments have been offered concerning the phenomenon 

of social stratification. It often provides the major source of 

contention between cooperation and competitive utopian political 

ideologies. Regardless if the ideology advocates a classless or classed 

society, the fact remains that social stratification is a social 

reality, universally applicable. What differs, however, is how 

stratification is viewed by these various social philosophies. Briefly 

(see Chapter II), harmonious social philosophies, especially those of 

Spencer and Parson, have used stratification to justify the unequal 

distribution of wealth, power, goods and services, arguing that those 

members of society best qualified to occupy these more prestigious 

positions in society would justifiably evolve to those positions 

through social competition; hence, deserving disproportionate rewards. 

Conflict social philosophies, on the other hand, either attempt to 

justify the existence of dual polar stratification in society as the 

Hobbesian orientation suggests, or attempts to reorganize the social 

order along classless lines, accompanied with a redistribution of 

wealth, power, goods and services, as Marx and Engels contended.

How does this relate to selectivity? By virtue of its 

definition, the unequal distribution of wealth, power, goods and 

services, stratification, implies general societal selection. In 

relating stratification to the selective availability of social
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acceptability and unacceptability, four theoretical perspectives are 

considered: boundary-maintenance, the circulation of the elite, social

structure and anomie, and the culture of poverty and educational 

processes.

The boundary-maintenance perspective, strongly supported by 

both Durkheim (1968) and Simmel (1955) during the latter part of the 

nineteenth century, states that human societies will always label some 

mode of behavior as deviant so as to be able to define a visible 

"out-group" for the rest of the group's members. The out-group defines 

for the society the legitimate or acceptable limits of behavior within 

the group. The primary function of this mechanism is to provide for 

the members of the group, at any time, the exact limits of the group's 

boundaries so they can be aware of the current modes of acceptable 

behavior which are not absolutes in themselves; hence, subject to 

unpredictable change. The unacceptable "out-group" provides concrete 

evidence of behavior patterns undesirable to the social norms. (See 

Chapter II)

Pareto (1968) and his "circulation of the elite" related social 

values, goals, and objectives to the power elite. Pareto suggested that 

the determination and imposition of social values is directly related 

to the values of those possessing social, political and economic power 

in the society. And by the determination of acceptable behavior in the 

society the elite in turn automatically define unacceptable or deviant 

behavior. Deviant, or otherwise defined unacceptable groups, in this 

sense can potentially include entire segments of society, especially 

those in the non-elite stratum.
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Robert I. Merton's (1970) "social structure and anomie" 

contributed substantially to the foundation of the structural school. 

Merton noted that the ideal goals of American society purport equal 

success for all its members while the society is in fact stratified 

with limited access to avenues of success. Ilis theory deals with the 

disparity between the societal ideals and its real practices. Merton 

asserted that a consequence of this disparity between the societal 

goals and the available means of success is that a selection process 

occurs based on the acceptance or denial of the societal goals and the 

availability or inaccessibility of legitimate avenues of success. He 

contended that most modes of behavior stemming from this selection 

process fall into five categories of adaptations: conformity,

innovation, ritualism, retreatism and rebellion. The last two 

adaptations account for societal members who neither have access to 

legitimate success avenues nor covet the societal goals. These 

represent the most alienated members of society, according to Merton, 

and those most likely to engage in deviant behavior.

It is generally recognized that the public school system in the 

United States is a major vehicle for the transmission of these middle 

class norms, values and ideals. Gross, Mason and McEachern (1966) showed 

how the organizational aspects of the educational control apparatus is 

linked to strong middle class segments of society through its super- 

ordinant lay school board which regulates the subordinate admini strat.ion 

and faculty. Through this social control process the educational 

system is regulated by powerful middle class contingents within the 

community structure. This process of social control over the 

educational system has produced a system which strongly supports
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adherence to the general middle class norms by its administrators, 

teachers and students, while condemning those who do not. Elaborating 

further on the educational double standard, Hyman Rodmen (1971) pointed 

out that the middle class stereotyping of lower class families as being 

"immoral," "uncivilized," "promiscuous," "lazy,” "obscene," "dirty," 

and "loud," is often carried into the public school situation by both 

the middle class school board and the middle class teachers. The 

impact of the institutionalization of such a misconception is felt by 

both middle and lower class students. Kenneth Clark, in the Dark 

Ghetto (1965) , reminded his readers that black youths internalize the 

same general cultural values that do the rest of societal members, 

including the derogatory image of "lower" class members of society.

The implication here is that the school system, representing the nations 

most powerful secondary socialization institution, is greatly responsible 

for the determination and transmission of acceptable and unacceptable 

definitions of social situations. When it is realized that the

majority of the public school children are not middle class but rather

are from the working and lower classes, the impact of the dualistic 

process becomes more significant. This implies that most children who 

do not fit the acceptable middle class image have a good chance of 

internalizing a negative self-image. Gerry Rosenfeld (1973) postulated 

that the adherence to this polar dual concept of acceptable and

unacceptable class reference by the public school apparatus leads to a

self-fulfilling prophecy within those institutions. Rosenfeld argued 

that the myth of the "culture of poverty" is used as a rationalization 

by school officials in explaining their lack of success in teaching 

lower class youth.



56

It must be made clear at this point that many of the myths 
about the children come not from their conditions of existence, 
but from the narrow and confining aspects of school life as 
these weigh on the teachers. The system itself spells failure 
and discontent . . . Many teachers find a need to erect make-
believe pictures of the children for their own minds. They 
attribute all ills to the "culture of poverty" in which the 
children are thought to live. The child is seen alienated 
from the school and the larger society, but it is the culture 
of the school which alienates both teacher and child 
(Rosenfeld, .1971:58).

William Kvaraceus and Walter R. Miller in their National 

Education Association Delinquency Report (1959) stressed the larger 

implications of this dual confrontation between the lower class milieu 

and the middle class educational system by pointing to the complex 

interplay between these cultural forces and their tendency to reinforce 

or encourage the continuation and perpetuation of this undesirable 

conflict situation.

b. Availability of Social Positions

Selectivity and the availability of acceptable and unacceptable 

social x^ositions have previously been discussed in the context of 

Merton's social structure and anomie. This section will xlrovi<3e a more 

comprehensive review of theoretical developments pertinent to this 

topic. Starting with Sutherland's "differential association," and 

followed by the subsequent theoretical developments of Cohen, Cloward 

and Ohlin, Dunham, Matza and others, selection will be reviewed in 

relation to the availability of accex^table and unacceptable social 

positions.

Sutherland's (1966) differential association is a more x^recise 

statement of Tarde's earlier concex^tualization of association. 

Sutherland went a step further by saying that deviant behavior is
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behavior learned in the context of intimate, primary group relations 

much like conforming behavior. He suggested that the marginal and lower 

class members of society are exposed to both deviant and conforming 

aspects of social behavior and what determines the nature of an 

individual's personality composition is the preponderance of exposure 

and the degree of internalization of one of these alternatives.

Albert Cohen (1955), in the middle 1950's, derived a theory of 

delinquent socialization which drew upon both Sutherland's and Merton's 

contributions to the field of deviant socialization. In this work,

Cohen linked both structural (social class), and associational factors 

(family socialization) to the phenomenon of delinquent peer grouj) 

affiliation. According to Cohen, delinquent peer group affiliation 

reflects a reaction-formation either to the family or to the dominant 

cultural values. Middle-class delinquent reaction formation is seen by 

Cohen as representing awareness of, and objectives to, acquired 

effeminate mannerisms and traits stemming from an overexposure to the 

mother as socializing agent and an under-exposure to adequate male role 

models. The latter occurs in middle-class families due to the father's 

preoccupation with his work from which both he and the family derive 

their social status. In the working or lower classes the delinquent 

reaction-formation is not directed toward the mother or family, 

suggested Cohen, but rather is directed toward society itself. The 

working or lower class male youths have adequate male role models in 

that residences are closer, unemployment is higher and consequently 

numerous males arc constantly available in the community to provide 

role models for the male youth. Delinquency, however, is seen by Cohen 

as directly resulting from the lack of legitimate avenues to the coveted
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societal goals which are held out to everyone, even the slum or ghetto 

dweller. While Cohen provided two different arguments, one for middle- 

class delinquents and yet another for working or lower class delinquents, 

the manner in which both delinquent sub-cultures express their frustra

tion in terms of a reaction-formation is similar. Both types of 

delinquency involve malicious, non-utilitarian destruction of property.

Richard Cloward and Lloyd Ohlin's (1961) "differential oppor

tunity structure" theory is especially valuable in that it emphasizes 

selectivity within the realm of the illegitimate social structure.

Cloward and Ohlin suggested that stratification and selection is not 

solely a function of the legitimate social structure but that the 

deviant sub-culture possesses its own hierarchy of positions which 

limited access to the most prestigious ones. Within the overall 

deviant sub-culture there exist three dominant types of opportunity 

structures.

1. "Criminal sub-cultures" occur in stable slum 

neighborhoods where there is a hierarchy of 

criminal opportunity. Theft, extortion and 

other illegitimate activity comprise the 

criminal means employed by sub-cultural 

members.

2. "Conflict sub-cultures" exist in disorganized 

slums which lack an organized criminal hierarchy.

Sub-culture members engage in acts of violence 

as an important means of securing status.

3. The "retreatist sub-culture" emerges as an 

adjustment pattern for the lower-class youth who
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have failed to find a position in either the 

criminal or conflict sub-cultures. Drug use 

and addiction are prevalent in their sub-culture 

(1961).

This theory, probably more than any, substantially strengthened both 

Sutherland's "differential association" and Merton's "social structure 

and anomie." It explains the complex process of social selection and 

how this is related to both the social structure and the socialization 

process. Cloward and Ohlin pointed out that there can be a high failure 

rate within the deviant sub-culture as well as in the dominant, 

legitimate culture. The members of the retreatist sub-culture in 

effect represent two-time losers in that they have failed in both the 

legitimate and illegitimate cultures.

Similarly, in studying the phenomenon of differential rates of 

mental disease in communities, Dunham (1965) popularized the "drift" 

hypothesis. The drift hypothesis states that personality inadequacies 

or psychotic proneness of persons causes them to drift into certain 

social classes, sub-cultures or community settings. This in turn 

inflates the rate of mental disease in these communities. Dunham 

qualified this hypothesis, fostered by and widely used by psychiatrists, 

by stating that for certain communities to be receptive to these 

drifters there must exist a low visibility of, and high tolerance for, 

these people in the community. David Matza (1964) later applied the 

drift hypothesis to the formulation and development of deviant careers 

while Lewis Yablonsky (1968) more recently applies it to the hippy 

community.
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c. Politicality of Morality

This section links selection to the societal process of 

determining which modes of behavior and which moralistic criteria are 

used in defining social acceptability and unacceptability. It has 

already been mentioned that Pareto spoke of this phenomenon in his 

circulation of the elite (1968). In the realm of theories of crime 

causation and control, Tannenbaum, Lemert and Becker explored the 

politicality of labeling while Erikson and Goffman addressed themselves 

to the politicality of the control processes. Quinney, Gusfield, Goode, 

Fiddle, and Schur associated politicality with particular social issues 

involving the morality of deviance.

Chapter II mentioned that Tannenbaum (1939), in the 1930's, 

contributed significantly to the societal reaction school with his work 

concerning the dramatization of evil. Tannenbaum explained the social 

process of selecting and labeling youth as deviant members of society.

In doing so, he expanded on W. I. Thomas' differential definitions of 

the situation. Thomas stated that there are essentially two operative 

definitions of the situation, the individual and the societal.

Individual definitions tend to be spontaneous and hedonistic in nature 

while, societal definitions have as their ends, order, utility, and 

stability. Tannenbaum, in turn, suggested that the major discrepancy 

between young delinquents and the community control apparatus is due 

to two opposing definitions of the situation. Often the original 

motivation for delinquent activity is spontaneous and hedonistic 

activity such as play, adventure, excitement or mischief while the 

community control apparatus views these activities as unorderly and
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non-utilitarian; hence, they select these individuals out and label 

them as deviant members of the community. Lemert, in the 1950's 

developing Tannenbaum's earlier contentions, related labeling to the 

process of social and self-acceptance of deviant labels and the ultimate 

development of deviant careers. Here Lemert (1964) linked the initial 

selection and labeling of youth engaged in delinquent activity and the 

subsequent process of social reinforcement of the negative perception 

of the labeled youth, which ultimately culminates with the youth 

accepting this negative identity and engaging in a deviant career.

This process, in effect, represents a self-fulfilling prophecy. Other 

theorists related the labeling selection process to social structural 

conditions which, when examined, indicate this process is even more 

selective than it is currently stated.

Howard Becker (1966) studied the phenomenon of non-victim 

deviants and the social process of labeling them as such. Becker, like 

his predecessor, Pareto, viewed the definition of deviance as being a 

consequence of the prerogative of the power and ruling elite. He 

suggested that social groups create deviance by making the rules whose 

infraction constitute deviance, and by applying those rules to 

particular people and labeling them as outsiders. The deviant is one 

to whom a label has been successfully applied. The politicalization 

of selecting and labeling deviant populations is implicit in Becker's 

argument which addresses itself to non-victim or moralistic deviance. 

More explicitly Becker suggested that it is those who possess political 

and economic power in society who are responsible for defining and 

instituting relative morality whose infraction constitutes deviance.

The process of legislating morality often leads to the development of
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new rules enforcing agencies which later become institutionalized with 

the ultimate function of creating a new class of outsiders.

Kai Erikson (1966) made contributions regarding the latent 

function and self-fulfilling prophecy as these mechanisms are involved 

in the creation, continuation and perpetuation of certain modes of 

deviant behavior. He stated that deviant forms of conduct often seem 

to derive nourishment from the very agencies devised to inhibit them.

Many of the institutions designed to discourage deviant behavior 

actually operate to perpetuate it. For example, correctional institutions 

gather marginal people into tightly segregated groups, providing them 

an opportunity to teach one another the skills and attitudes of a 

deviant career, while provoking them into using these skills by rein

forcing their sense of alienation from the rest of society. Erving 

Goffman (1967) added substance to this argument by reflecting on the 

deviant institutionalization process. He contended that total 

institutions do not substitute their own unique culture for something 

already formed, but rather they effectively create and sustain a 

particular kind of tension between the outer world and the institutional 

world and use this persistent tension as a strategic lever in the 

management of the inmate population.

Gusfield, Goode, and Quinney followed Becker's basic theme of 

the politicality of the selection of deviance. Joseph Gusfield, in 

Symbolic Crusade (1966), portrayed the development sequence of a 

specific moral issue in our history, the temperance movement. Gusfield 

viewed the temperance movement as an example of legislative morality 

imposed on an entire nation through the effective lobbying of a 

politically powerful interest group. It was through this effective
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public campaign that rural, native American Protestants were able to 

successfully impose their moral beliefs on an entire nation through the 

passage of the Eighteenth Amendment. The objective of this movement, 

holds Gusfield, was an attempt to preserve the austere ethic of 

Protestant, rural America from being contaminated by the cultures of 

incoming successive waves of immigration to the United States. This 

movement represents a frantic effort to resist the inevitability of 

social change.

Erich Goode (1969) presented a similar argument concerning 

marijuana legislation in the United States. Goode asserted that the 

marijuana controversy is a political rather than a scientific debate 

and that scientific truth of falsity seems to have little or no impact 

on the [Positions taken although both sides quote scientific findings in 

substantiating their political views. The politically dominant group 

in society attempts to enforce its version of reality on the rest of 

the society through the use of high status members and groups in society 

who reiterate the rhetoric of the encumbent morality.

Richard Quinney (1972), along lines similar to those of Becker, 

suggested that what actually influences the decision-making process 

concerning social control are group value systems expressed as political 

interest. He noted that the underlying character of much of the 

behavior that becomes labeled as criminal in America is related to 

political interest groups who attempt to fashion society's values after 

their own. Quinney pointed to the Sedition Act of 1798, the Voorhis 

Act of 1940, the Internal Security Act of 1950, the Immigration and 

Nationality Act of 1952, and the Communist Control Act of 1954, as the 

evidence of this process. He also stated that criminal behavior is
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becoming increasingly political with traditional channels for change 

becoming insensitive or inappropriate in responding to the grievances 

of the population.

Quinney, though influenced by Roscoe Pound's interest concept 

(1943), developed his own theory of interest. Pound assumed that the 

legal order was created in society to regulate and adjust the con

flicting desires of men and that law provided the general framework in 

which social order was maintained. The total process involved 

individual, public and social interest. Pound's interest theory is 

really of the equilibrium type and not unlike the social models 

presented by Parsons-Shills and Davis-Moore (see Chapter II). Quinney 

modified Pound's conceptual model by expounding on the political 

interest factor: (a) law is the creation and interpretation of

specialized rules in a politically organized society; (2) politically 

organized society is based on an interest structure; (3) the interest 

structure of politically organized society is characterized by unequal 

distribution of power and by conflict; (4) law is formulated and 

administered within the interest structure of a politically organized 

society. Quinney's major departure from Pound involved a conflict 

power model of society, one assuming that law is created by political 

interest. He saw law as consisting of specialized rules which are 

created and interpreted in a politically organized society based on an 

interest structure with an unequal distribution of power.

Seymore Fiddle (1967) spoke of drift, sub-cultures and the 

politicalization effects of labeling in his consideration of lower 

class, drug addict sub-cultures. Fiddle's basic theme is that 

repression breeds sub-cultures. He pointed out that drug addict drift
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into sub-cultures primarily is due to their criminal status and the 

fear of legal reprisal. The addict subculture is subsequently a 

creation of the political and criminal justice systems, suggested 

Fiddle.

Edwin Schur (1965) applied the societal reaction perspective 

to the formation of non-victim, deviant subcultures, especially 

homosexual and drug addict subcultures. Schur contended that legal 

repression creates the deviant subculture which in turn provides for 

the basic human and social needs of the otherwise isolated, labeled 

deviant member of society, thereby providing a social environment 

conducive to the continuation and perpetuation of the same activities 

affecting thoir deviant status. In this sense Schur asserted that 

legal repression actually perpetuates the same behavior the political 

and legal control apparatus are allegedly attempting to control, hence 

often creating a self-fulfilling prophecy. It could then be said that 

a latent function of the political and legal control apparatus is to 

create the same activity they manifestly avow to stifle.

Similarily, Palmer (1973) claimed that the crime control 

process accomplishes ends quite opposite to those dictated by its 

social mandate. Law enforcement, the judiciary and corrections act in 

such a way that social frustration is increased among marginal or 

dissatisfied members of society. This, in turn, serves to limit the 

accessibility of adequate role models hence facilitating crime. Crime, 

then, becomes an integral part of our social life in that criminal 

expectations are institutional components of our social organization.

The arguments presented in this section on general societal 

selection addressed themselves to societal processes which are held as
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being instrumental in the selection of marginal and deviant members of 

society. A theme common to all theoretical considerations presented 

is the prevalence of a selective definition of the situation regarding 

acceptable legal, political, social and moral modes of behavior by 

those directly or indirectly possessing political power. The most 

important factor concerning all theories presented is they viewed 

society as being involved in the process of determining deviant 

behavior. No longer was deviance viewed as consisting merely of innate 

individual malfunctions extraneous to the ideal functioning of the 

social order.
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2. Criminal Justice Selectivity

Selectivity within the criminal justice system is closely 

related to the more general societal selective characteristics presented 

above. Stratification within the criminal justice system is often 

reduced to a form of social dualism with political officials, criminal 

justice officials and practitioners, and "middle-class" members of 

society occupying the acceptable strata while marginal and lower class 

members of society occupy the unacceptable strata. This type of polar 

stereotyping is reflective of the conflict model of society frequently 

employed by criminal justice agencies. Polar confrontations between 

"good” and "bad," "right" and "wrong," represent a type of institutional 

authoritarian bias which often does not allow for alternative expla

nations; hence alternative solutions to those social problems these 

institutions have been licensed to control.

A type of oppositional dualism is the double standard of justice 

which indicates there exist in practice two standards of justice, one 

for the acceptable "middle-class" and another for the stigmatized 

"lower-classes." Patricia Wald (1967), in The President's Commission 

on Law Enforcement and Administration of Justice, stated that poverty 

breeds crime at the hands of the criminal justice apparatus since the 

existing criminal justice ideals apparently do not apply to the lower 

class members of society. She mentioned that the great majority of 

those accused of crimes in this country are not only poor but are 

arrested more often, convicted more frequently, sentenced more harshly, 

and rehabilitated loss successfully than the rest of society.



68

Another sociologist, T. E. Ferdinand (1966) compared the process 

of delinquent formation and nutrition among middle and lower class 

youth. He noted that a major difference between the delinquent patterns 

of the upper and middle classes and those of the lower class is the 

relative effectiveness with which conventional groups such as the family 

and the school deal with emerging delinquent groups. Parents and school 

authorities seem more effective in dispersing upper and middle class 

delinquent cliques than lower class delinquency, thereby quenching upper 

and middle class delinquency prior to its reaching the attention of the 

criminal justice control apparatus. Lower class delinquent groups, on 

the other hand, are more often referred to the criminal justice control 

apparatus by the middle class public school system; thus, contributing 

to the generally held image that delinquency is predominately a lower 

class phenomenon. Others such as Chambliss and Seidman, Jacob, Wolfgang, 

Garfinkel and McKay related the concept of dualistic justice to the 

political processes involved in selecting criminal justice personnel 

and to actual selection within the adjudication process.

William Chambliss and Robert Seidman (1971) associated police 

discretion involving the double standard of justice to political and 

social elitism. Police agencies, they contended, are political insti

tutions in that they are licensed to enforce statutes generated by 

political, law-making bodies. In addition, most heads of police 

agencies are politically determined. Faced with these social realities 

police agencies, if they are to minimize external strain, attempt to 

avoid "public arousal." This means not offending the white, middle 

class public segment which represents or supports the backbone of the
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political structure. This definition of the situation excludes lower 

class and other marginal groups in society. The police therefore are 

encouraged to pursue those violators that the community rewards them 

for pursuing while ignoring those violators who have the capability of 

causing trouble for the agencies. The avoidance of public arousal is 

an explanation as to why the legal system has failed to deal effectively 

with middle and upper class law violators (see Appendix III).

Herbert Jacob (1972) elaborated on justice and the political 

arena. In doing so, he affiliated politically motivated professional 

elitism with the advent of selective justice especially as it related 

to the judiciary, defense and prosecution. Jacob pointed out that in 

the recruitment of judges, the supposed impartial, neutral arbitrators 

of the judicial process, three sets of procedures exist in the United 

States: (1) the federal government and 21 states permit the chief

executive to appoint judges who must then be confirmed by the respective 

senates; (2) 15 states elect judges through partisan elections, while 

(3) 18 states elect judges in special nonpartisan elections. The 

overall implication is that judgeships are closely linked to politics.

Regarding the defense, Jacob noted that its parent organization, 

the bar association, (133,000 lawyers in 1,700 affiliations) are more 

then merely guild groups. He suggested that in addition to restricting 

entry into the profession and seeking to control the activity of their 

members they are also powerful political interest groups promoting 

their self-interest and resisting any constructive change in the 

judiciary or legal system which may impede or otherwise restrict their 

lucrative profession. It is only when change will eliminate
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nonprofessional elements in the judicial process that the legal 

profession will unite in its support.

This political self-interest has an obvious effect on the 

performance of the legal profession involving their relationship with 

their clients. Jacob posited that the legal profession caters to those 

who can afford their services while those who cannot afford legal 

services are often denied benefit of quality counsel. Indigent cases 

receive little attention and many defendants are advised to plead 

guilty to a reduced charge regardless if they are guilty or not. Jacob 

stated that studies of criminal justice show that those who do not get 

bail or legal advice often receive heavier penalties than those who can 

afford such services. He concluded that the quality of justice is 

dependent on one's wealth: money can buy leniency; poverty begets harsh

treatment. It is the prosecutor, asserted Jacob, who possesses the 

most power through his discretionary license. In many jurisdictions 

the prosecutor acts as a de facto judge making most of the decisions 

regarding innocence or guilt.

Harold Garfinkel (1949), in a study of inter- and intra-racial 

homicide, showed that racial discretion and bias permeates the entire 

adjudication process. In his study of court decisions concerning 

homicide cases in North Carolina, Garfinkel concluded that the judicial 

system reacts in a dichotomous fashion in reference to homicide 

offenses. Certain forms of homicide are preselected by the white 

dominated legal system as being "sacred" violations of social norms 

while others are viewed as merely "secular" violations. Blacks killing 

whites and some whites versus white homicide cases fall into the sacred 

category while black against black, and whites murdering blacks
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constitute the secular category. Sacred violations are represented by 

a compulsion to allocate responsibility with the trial marked by sacred 

ritual. Secular violations, on the other hand, are emotionless attempts 

to balance the judicial tally sheet.

At the end of the criminal justice process lies the correctional 

apparatus. It is the recipient of progressive selection, attrition 

and discretion within the other components of the criminal justice 

system. It would seem foolish to assume that selection and discretion 

do not exist in the final stage of "justice." The McKay Report 

(1972) on the Attica uprising emphasized the significance of the dual 

standard and the role it played in the unfortunate Attica riot. 

Approximately half (1,200 of 2,243) of the inmates were directly involved 

in the disturbance. Of the total inmate population 65 percent were 

either black or Puerto Ricans. Most of the rioters were from this 

group. The white assault force of 1,100 armed men consisted of a 

contingency of New York state police (less than one third of one percent 

of the entire state force were blacks), sheriffs from nine counties and 

prison guards. The report documented evidence pointing to blatant 

discrimination by prison officials and staff toward the black and 

Puerto Rican majority. These included less pay, worse jobs and harass

ment by white guards and administrators. The stage for a polar 

confrontation was set. On one side were the virtually unarmed (clubs 

and makeshift knives and spears) inmates while on the other was an 

equal number of heavily armed men constituting the assault force. What 

occurred during and immediately after the four-day prison uprising was 

the bloodiest one-day encounter between Americans since the Civil War.
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Turning now to the specific attrition of criminal cases within 

the criminal justice system Gresham Sykes (1967) professed that crimes 

are "lost" at every stage in the process of the adjudication process.

He noted that there is a precipitous drop in the numbers as the system 

moves from the commission of a crime to the application of penal 

sanctions. Sykes dismissed corruption as the major source of the 

system's inefficiencies. Rather, he contended, the system contains a 

number of deliberately built-in sources of inefficiency, knowingly 

created structural conditions that decrease the chances of detecting, 

apprehending, convicting, and punishing the offender. Frustrated police 

agencies, congested court calendars and under-subsidized correctional 

institutions coupled with increasing political and public demands for 

efficiency, contribute much to the current situation the criminal 

justice system is in.

In expounding on these built-in sources of inefficiency, John 

Kaplan (1973) noted that a subtle process has occurred in the criminal 

justice system whereby informal, administrative short cuts and 

individual judgment and discretion have replaced stated judicial rules 

and procedures. Chief Justice Warren Burger (1971) lent support to 

this contention by stating that the existing judicial system is 

virtually structurally ineffective to deal with the current needs of 

our society. He mentioned that the existing criminal justice system is 

operating on 1900 guidelines when the country had a mostly rural 

population of only 76 million. Through the years the number of judges, 

prosecutors and courtrooms were based on the premise that approximately 

90 percent of all defendants would plead guilty leaving only 10 percent ,
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more or less, to be tried. The premise is no longer a reliable yard

stick of judicial needs, warned Burger.

Not only are informal procedures employed but often they are 

covered up by the entire judicial court system. Arthur Rosett (1967) 

observed that although plea-negotiation and bargain justice seem to be 

involved in as many as nine out of ten convictions of serious offences, 

the criminal justice system itself acts as if these informal activities 

do not transpire. Usually the rules under which the game is played is 

to have the defendant state in court at arraignment that no promises 

were made to induce his guilty plea. This charade occurs, insisted 

Rosett, while everyone in the courtroom is aware that negotiations have 

occurred.

The extent of discretionary selection will never be fully 

revealed due to the complexity of the structure of the criminal justice 

system. It would be a near impossible task, for example, to determine 

the extent of discretion used by the over four hundred and twenty 

thousand law enforcement officers in the United States. A more reason

able task would be to attempt to determine the extent of discretionary 

selection employed by prosecutors since they deal only with known 

offences cleared by arrest. This indicates the availability of 

criminal statistics is a reflection of certain limitations of the 

criminal justice system. These limitations raise serious questions 

regarding the reliability of criminal statistics. The Federal Bureau 

of Investigation, Uniform Crime Report (1972) notes that the total 

number of criminal acts that occur is unknown but those that are 

reported to the police provide the first means of a count. But even 

when working with the available statistics, as limited as they may be,



74

a discernable funneling pattern of attrition occurs providing support 

for Sykes' argument.

of Justice (1967) graphically presented the funneling effects of reported 

crimes using the national statistics for the year 1965.

Richard Quinney (1972) carried the funneling attrition process 

a step further by linking it to the labeling process. He argued that 

criminal statistics are not indicative of the true nature of criminality 

in a population in that they merely reflect differentials in the admin

istration of justice. To illustrate this, Quinney (1972:122) included 

a XJrojected proportion of the funnel to represent "hidden criminality."

The President's Commission on Law Enforcement and Administration

crimes reported

cleared by arrest

charged

sentenced

incarcerated

Police
statistics
court
statistics
prison
statistics

Human behavior 
subject to 

criminal labeling

cleared by criminality
arrest____
arraigned and
convicted____
sentenced and 
incarcerated

hidden criminality 
(no official label)

official

Quinney suggested that all human behavior has a probability of becoming 

defined as criminal in one of the stages of criminal procedures. How

ever, only the behavior of some persons are officially processed and
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labeled as criminal in one or more of the stages. Of those subject to 

official criminality Sykes (1967) cited their overall characteristics as 

consisting of males who are members of minority groups or the lower 

classes and who are somewhat younger than the average citizen.

This chapter on selection was specifically designed to present 

various discussions concerning the nature and extent of selectivity in 

our society, especially as it relates to the criminal adjudication 

process. General selection highlighted stratification, the availability 

of social positions, and political elitism while additional discussion 

followed scanning the literature pertinent to criminal justice selection 

and attrition. Social structural conditions especially as they relate 

to oppositional dualism (Douglas, 1972) link both considerations of 

selection. The extent of selection, of both deviant populations and 

judicial attrition, apparently is associated with the variance existing 

between avowed societal ideals and the actual social processes and 

practices. A result of the adherence to unrealistic harmonious ideals 

is the acceptance and perpetuation of a polar conflict philosophy by 

those licensed to implement an impossible mandate. In terms of the 

societal ideals of justice it seems that the manifest mandate is very 

selectively pursued while most of the criminal justice control apparatus 

performance is geared toward quite another cause, that of maintaining 

the polar conflict imago of criminal deviance in our society. This 

unintended or latent function corresponds closely with the boundary- 

maintenance concept of crime causation and control (see Chapter II). 

However, perpetuation of the conflict perspective greatly magnifies 

the deviant or unacceptable population in society. What occurs then 

is the criminal justice control apparatus often engages in activity
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that initiates, stimulates and even perpetuates the very societal 

problems they are licensed to control, reduce or eliminate. Accordingly, 

these control agencies are organized in such a fashion as to facilitate 

and justify their conflict perception of deviance, thus creating a 

self-fulfilling prophecy.



CHAPTER IV

EXPLORATORY THEMES AND METHODS OF INQUIRY

Following the broad philosophical and theoretical arguments 

presented in the preceding two chapters we turn now to the ideal nature 

of our criminal justice system. Exploratory themes and methods of 

evaluating the effectiveness of the actual operation of the New 

Hampshire criminal justice system are developed. Chapter V then 

discusses, in greater detail, the complex criminal justice apparatus 

operating in this country at both the federal and state level, with the 

state of New Hampshire examined in detail. The systematic diagram of 

the state's criminal justice system at the conclusion of Chapter V 

provides the reader with a graphic model of how the system operates at 

the trial court level. This sets the stage for chapters VI and VII 

where the functioning of the state's criminal justice system is 

discussed in terms of the actual input of criminal cases, their 

subsequent adjudication, and the eventual judicial disposition of these 

cases.

77
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1. The Ideals of Justice and the Purported Methods of Implementation

Reduced to its simplist level of explanation the ideals of 

justice focus about the adversary system or judicial contest. This 

game-like feature of our judicial ideals is purportedly facilitated by 

the criminal justice system. Within this system the state is repre

sented by law enforcement agencies, the prosecution and correctional 

institutions. Correspondingly, the accused, or defendant, is repre

sented by defense and by constitutional and statutory guarantees which, 

in effect, attempt to off-set the vast powers represented by the 

accusor: the state. The court, in this judicial game, acts as the

neutral arbitrator of this staged contest. Like other games, there are 

rules dictating how it is to be played (James, 1971). Court procedures, 

a separate jargon, ritualistic role playing and the like are all very 

much a part of the judicial contest.

Apparently the founding fathers established this accusatory, 

adversary system for various reasons, the most obvious being: 1. the

insurance of "due process" based upon the assumption of innocence until 

proven guilty; 2. the protection of the innocently accused; 3. to 

maintain the democratic premise that no man is above the "law"; and

4. to placate the .public by allowing the judicial contest to serve a 

safety value function of reducing public indignation against offenders. 

Others (Durkheim, Simmel, Erikson) have suggested that the meaning of 

this last statement could well be extended to include the function of 

boundary-maintenance whereby the judicial process defines for the
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general populace, at any given time, the limits of acceptable behavior 

within the collectivity (see Chapters II and III).

Erikson noted that confrontations between deviant offenders and 

the agents of control have always attracted considerable public atten

tion whether it be at the judicial or correctional level: "In our own

past, the trial and punishment of offenders were staged in the market 

place and afforded the crowd a chance to participate in a direct, active 

way" (Erikson, 1966:12). fie goes on to mention that reform which 

brought about changes in these public practices coincided with the 

advent of the mass media suggesting that today, newspaper, radio and 

television coverage of deviance and the judicial contest provide the 

same type of entertainment that public executions once did. In a 

similar vein, Barnes and Teeter (1959) stated that the last public 

execution in the United States occurred in late 1936, drawing a crowd 

of over 20,000 spectators to a small Kentucky town.

Now, more attention is given to the details of the adversary 

system and its mechanisms of implementation: the criminal justice

apparatus. The adversary system differs according to type of statutory 

offense, i.e. criminal, civil or juvenile. Generally speaking, 

criminal cases involve "wrongs against the state" while civil cases or 

torts represent "wrongs against individuals." Juvenile cases can 

involve criminal, civil and special juvenile statutory violations by 

minors as well as parental neglect. Ideally, juvenile court cases 

involve the state versus the state since the minor's interest is 

supposedly represented by the state in these matters. This is based 

on the concept of parens partiae whereby the state has original 

jurisdiction over all resident minor children. However, the 1967
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United States Supreme Court decision strongly suggested the "due 

process" be extended to juvenile cases (Gualt, 1967).

The following paradigm emphasizes the basic differences between 

the criminal, civil and juvenile judicial procedures.

PROCEDURE NATURE OF STATUTORY OFFENSE

CRIME: TORT: DELINQUENCY:

1. Judicial State Individual State
adversaries: versus versus versus

individual individual state

2. Determination Beyond a Preponderance Individual
of wrong: reasonable of judicial

doubt* probability* judgment

3. Nature
of
disposition: Retribution Restitution Rehabilitation

* Indicar.es jury trials are available to defendant

Due process refers to the strict adherence to the rules of the

judicial game. This includes the assumption of innocence until proven 

guilty and a separation of interest among the various players repre

senting the state, neutral court and defense. Other procedural 

guidelines are spelled out according to which judicial process is 

followed: criminal, civil, or juvenile. This study is primarily

concerned with criminal judicial procedures and the following consti

tutional rights refer specifically to this process although they may 

be applicable to either the civil or juvenile procedures, or both.
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In order to make the adversary game a more rational one our 

forefathers provided constitutional guarantees for the accused to off

set the political machinery represented by the state. These include:

1. The right against unreasonable searches and seizures.

2. The right to be informed of one's constitutional rights 
whenever suspicion focuses upon you.

3. The right against self-incrimination.

4. The right to counsel at every critical stage of the
criminal proceeding.

5. The right to reasonable notice of the nature of the 
charges against you.

6. The right to be heard, that is "have your day in court."

7. The right to confront witnesses against you.

8. The right to a fair trial before an impartial judge.

9. The right to a speedy and public trial.

10. The right to a trial by a jury of your peers.

11. The right against double jeopardy.

12. The right to reasonable bail.

Appeal of an inferior court judgment to the state trial court 

is an implicit constitutional right while procedural or habeas corpus 

appeals at the appellate court level are statutory rights (Kerper,

1972).

How are these procedures, focusing around the judicial system, 

to be implemented? Basic to the entire adversary system is the trial 

court. On one side is the prosecutor and the grand jury, on the other 

the defense, while in the middle is the court and petit (trial) jury.

The prosecutor's office receives cases from various law enforcement 

agencies, appeals from inferior state courts and may even initiate its 

own criminal investigations. The grand jury, which works in conjunction
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with the prosecutor at the trial court level, actually supercedes the 

authority of the prosecutor in that they and they alone have the 

ultimate power to indict. Indictable cases are then brought before the 

court. At arraignment the defendant most often has the right to plead 

"guilty," "not guilty" or "nolo contrendre” (no contest). Not guilty 

pleas result in jury trials whereas guilty and nolo contrendre pleas 

leave the ultimate judgment to the sitting judge.

The defendant upon his appearance before the court, either for 

a probable cause hearing or arraignment, has the right to be represented 

by a competent defense lawyer. If indigent, then a lawyer will be 

appointed. States without public defenders use the appointed attorney 

method whereby a pool of criminal lawyers are randomly assigned by the 

court to represent indigent defenders (Abraham, 1967). Alleged violators 

of federal statutes, regardless if they are misdemeanors or felonies, 

are heard by the federal trial court (Federal District Court) . In the 

state judicial system, lower or inferior courts exist at levels below 

the state trial court. Anyone convicted in an inferior court has the 

automatic right to appeal the court's judgment to the state trial 

court. No other reason has to be stated for this appeal other than the 

fact that the defendant wants to exercise his constitutional rights by 

having a jury trial. However, appeals beyond the state or federal 

trial court level must be based upon procedural matters and can be 

heard only if the appellate court so decides through a majority rule. 

Judgments below the state trial court level are individual decisions 

made by the sitting judge without use of a trial jury, while those 

above the state or federal trial court levels are decisions made by a 

bench of judges with a majority decision necessary for judgment.
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Quite obviously, a comprehensive investigation into all aspects 

of the trial court adjudication process is not plausable, hence the 

analysis is limited to a sample of cases processed through the New 

Hampshire state trial court. Two samples are used. One consists of a 

thirty-five percent sample of all recorded cases processed through the 

state trial court for fiscal year, 197 0. This data source was generated 

from the only comprehensive source available for trial court cases, 

those maintained by the state probation office. A code sheet was 

compiled for excerpting information relevant to this study (see 

Appendix IV). However, many files were incomplete and much of the 

desired information was unavailable. Another shortcoming of this data 

source was that the information was analyzed according to variables 

and not individual cases making it virtually impossible to trace 

individual cases through the adjudication process.

The second sample, that of the entire fall trial court session 

for Merrimack County, was used for investigating trial court data.

This, in effect, is a sub-sample of the statewide sample since it is 

possible to have Merrimack County cases represented in the larger state

wide sample. There were two sessions of the state trial court held in 

Merrimack County during fiscal 1970 and this sample represents the 

second session. This data is more detailed since plea bargaining was 

also investigated. This information was not available for the state

wide sample.

Another data source was employed,that of the state police 

report. This report reflects the single most comprehensive data source 

on law enforcement arrest within the state. Together, the three data
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sources made possible the investigation of the state criminal justice 

system's criminal case attrition trends.
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^• Themes of Inquiry into the Performance 
the Criminal Justice System

In examining the functioning of the criminal justice system in 

the state of New Hampshire all comparisons must be made with the ideal 

judicial guidelines. These guidelines which explain the expressed 

license and mandate of the criminal justice system constitute a 

constant, thereby limiting the analysis of the relationships between 

the ideals of criminal justice and its actual implementation to a 

descriptive/exploratory probe. The general themes guiding this 

descriptive/exploratory probe of the functioning of the state's criminal 

justice system are based upon the ideal role of criminal justice: that

of protecting society from wrong doers, whose behavior, if allowed to 

continue, could prove disruptive to the society as a whole. Based 

upon this premise law enforcement should pursue violators of criminal 

statutes according to the severity of offense as they are categorized 

into felonies and misdemeanors. Correspondingly, the judiciary should 

process those cases brought before it according to constitutional 

judicial procedures. Here all parties, the prosecution, the neutral 

court, and defense, should play the adversary game according to the 

ideal procedures mentioned earlier. Above all, for the judiciary, 

especially at the trial court level, to function according to its 

ideal, rational mandate there must be a separation of interest and 

influence in the adversary contest. Breach of this confidence, 

collusion, is one of the most flagrant judicial violations possible 

according to the judicial ideals. Corrections, acting more as an 

extension of the state's judiciary, should provide consistent penalties
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for convicted suspects, again based upon the severity of the offense.

The purpose of Chapters VI and VII is to examine the effectiveness of 

the New Hampshire criminal justice system vis-a-vis its avowed ideals.

To what extent does the New Hampshire criminal justice system 

adhere to its ideal judicial objectives? Special questions are raised 

concerning the functioning of each of the criminal justice sub

components: law enforcement, judiciary, and corrections.

a. Law Enforcement

The basic question raised concerning the functioning of the 

state law enforcement agencies is: to what extent do the state and

local police pursue serious criminal violators, and is this proportional 

to the seriousness of the offense? This involves those law enforcement 

agencies whose primary function is to process felony cases which 

ultimately are referred to the state trial (superior) court: municipal

police agencies (13 municipalities) and the State Police. The county 

sheriff's offices (10 counties) also have original criminal juris

diction within their respective counties; however, they function 

primarily as "officers of the court." In this capacity they serve 

writs, transport and house defendants, and produce such defendants at 

court hearings, trials and the like.

b. Judiciary

The question raised concerning the judiciary is how effective 

is it in the adjudication of defendants referred to it from the police 

or from the grand jury. Especially, how applicable are the judicial 

guarantees such as bail, jury trials, and the availability of defense?
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Equally important, are the judicial components, in fact, separate from 

each other, i.e. prosecution, neutral court, and defense? Again, this 

study focuses upon the state's trial court which convenes at least 

twice yearly at the county level. Each county has an elected county 

attorney representing the state as the prosecutor. In addition, the 

state attorney general's office may also assist at the county level.

In fact, all serious felonies must be reported to the attorney general's 

office since that office has original jurisdiction over the prosecution 

of such cases. A state superior court justice sits at each county trial 

court bench hearing both criminal and civil cases on the docket.

Public defense, for the most part, consists of appointed attorneys.

Only one county (Merrimack) provides a public defender at the state 

trial court level.

c . Corrections

The basic theme here is how consistent are dispositions handed 

down from the trial court in comparison to the nature or seriousness of 

the offense? Also, to what extent do the state correctional institutions 

comply to their custodial mandate? Corrections at the state trial 

court level can involve the state hospital, state prison, and the 

county houses of correction as well as the state parole office and the 

state probation office.
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3. Methods of Exploration

The availability of data restricts somewhat the extent of 

exploration possible in this study. Nonetheless an attempt is made to 

discuss, in as great a detail as possible, the functioning of the 

state's criminal justice system at the trial court level for fiscal 

1970. The emphasis is placed on the court system. Law enforcement, 

prosecution, defense and corrections are discussed and examined in 

light of the state trial court process.

The law enforcement data is supplementary to the state trial 

court process providing a profile of the nature and extent of serious 

crimes in the state and their clearance rate. The two trial court 

samples, on the other hand, lend themselves to both judicial and 

correctional analysis. These data are analyzed according to two major 

criterion: type of offense; and nature of disposition. Type of

offense indicates the nature and seriousness of these criminal offenses 

while the dispositions reflect the corresponding adjudication of the 

offenses. As mentioned earlier in this chapter, these data sources, 

while providing the most comprehensive and accurate data available, are 

limited. They represent only those cases formally reported to either 

the state police or the state probation office. And many of these 

cases were found to be incomplete. Ostensibly, lower level discretion, 

by either the police or lower courts, can not be documented in this 

study because of these shortcomings.
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a. Law Enforcement

The state police keep a criminal file on all criminal cases in 

the state. This is similar to the comprehensive file compiled by the 

Federal Bureau of Investigation at the federal level. The state police 

is also the single largest law enforcement agency in the state. It is 

involved in the investigation of practically all serious felonies within 

the state and works closely with the state Attorney General's office as 

well as with the United States Attorney, the Federal Bureau of 

Investigation and the United States Marshall's office represented in 

the federal district which encompasses the state's political boundaries. 

The state police data provides a profile of the nature of offenses 

reported in the state as well as the nature of charges referred to the 

respective county prosecutors for possible indictments before the state 

trial court.

b. Judiciary

A sample of the statewide data of the state's trial court 

docket for fiscal 1970 is examined regarding: 1. the nature of

charges referred to the court for adjudication; 2. the availability 

of bail by seriousness of offense for these referred charges; 3. the 

extent and nature of non-judicial dispositions by the prosecutor, of 

cases referred to the state trial court by seriousness of offense; and

4. the nature of disposition handed down by the court, again by 

seriousness of offense. The trial court session of one county 

(Merrimack) is examined separately as a basis of comparison with the 

statewide data sample. Here additional information concerning plea
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bargaining is presented. A third source of data is the state judiciary 

council's statistical report for the state trial court during fiscal 

1970. Interviews with county attorneys, defense lawyers, judges and 

the assistant attorney general in charge of criminal investigations 

provide further insight into the functioning of the state criminal 

justice system.

c. Corrections

Information on how many inmates are referred to the state 

penitentiary by nature of offense is available. Unfortunately, 

similar data from the state hospital and houses of correction were not 

available.
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4. Limitations of the Inquiry

Although the data presented in Chapter VI suffices in presenting 

a general profile of the functioning of the New Hampshire criminal 

justice system, additional information would have made the study 

sounder. Additional desirable information includes comprehensive 

county sheriff's reports concerning criminal investigations, court 

functions and county jail and houses of correction records. Similarly, 

comprehensive county attorney records indicating the nature of all 

original charges referred to the prosecutor's office for indictment and 

the subsequent handling of these referred charges by that office would 

be needed for any reliable empirical research. The state trial court 

records could be improved through better and more comprehensive 

reporting methods. These records should also note the specific 

correctional agency convicted defendants are referred to by the court. 

Correspondingly, the county and state correctional facilities, in their 

annual reports, should corroborate the court's record. As the reporting 

process stands now, there is little consistency in reporting methods 

and often duplication occurs inadvertently discrediting the agency's 

statistical self-analysis. Either a standardized method of reporting 

should be adopted by all criminal justice agencies or a separate agency 

should be established with the specific role of compiling accurate 

reports for all the state's criminal justice agencies.

The next chapter presents the components of the criminal justice 

system at both the federal level and that of the state of New Hampshire.



CHAPTER V

COMPONENTS OF THE CRIMINAL JUSTICE SYSTEM

This chapter provides a general profile of the components of 

the criminal justice system in the United States. The specific 

components are: (1) the criminal justice process; (2) the overall

criminal justice system of law enforcement, judiciary and corrections; 

and (3) the components of a particular "visible" system. The latter 

refers to the context in which this research was conducted: the

criminal justice system of a small northern New England state; New 

Hampshire.

92
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1. The Judicial Process

Ideally, our form of justice is based on the Anglo-Saxon 

tradition of the "innocence-until-proven-guilty" accusatorial system. 

Deliberate exceptions to this procedure were the compulsory evacuation 

of 120,000 Japanese Americans, immigrants, and aliens from their West 

Coast homes on the presumption of their disloyalty during World War II, 

and more recently the mass internment of war protestors and demonstrators 

in Washington, D. C., at the direction of Attorney General Mitchell 

(Eldefonso, et. al., 1968).

A very complex judicial process has evolved around the 

accusatorial procedure beginning with the offense of some legal statute 

or ordinance, following through the entire process, ultimately ending 

with a disposition of innocent or guilty. In the case of guilty plea 

there is the matter of sentencing and possible incarceration. As an 

additional safeguard the convicted person has recourse to an appellate 

court and, if already incarcerated, a writ of habeas corpus can be 

filed (Sykes, 1967).

Legal statutes are legislated at local and federal levels which 

are then enforced by police agencies whose license and mandate are 

restricted by law to specific jurisdictions. Specific charges are 

adjudicated through a system of courts ranging from local inferior 

courts designed primarily to handle minor infractions to the country's 

highest court— the United States Supreme Court. Affiliated with the 

courts are court clerks, court officers, prosecutors, and defense 

attorneys (Abraham, 1968).
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The specific steps involved in the criminal justice process 

start with an alleged offense of an existing lav; which is reported or 

otherwise brought to the attention of control agent officials--primarily 

the police. An investigation follows, and if the charge is substantial, 

a warrant for arrest is issued. Next, the suspect is interrogated and 

undergoes a preliminary hearing before a magistrate to determine prob

able cause for charging the suspect. If the suspect is charged, he is 

held over for a trial court or released on bail or personal recognizance. 

Subsequently, his case is brought before a grand jury by the prosecutor 

for the determination of a bill. If a true bill is found, the suspect 

is indicted to appear before the trial court to be arraigned and to 

make a plea against the charge brought against him. If the defendant 

pleads "not guilty," he is entitled to a trial by a jury of his peers.

If a guilty verdict is found, the defendant would then hear the 

disposition of the court with the option to appeal the sentence (Sykes, 

1967).

In actual practices all these steps are not followed as 

prescribed by the ideals of the criminal justice code. This is evident 

by the fact that less than one percent of all crimes committed eventu

ally go to trial (Wolfgang, et. al., 1970). Arrests are generally made 

by law enforcement officers, with or without the use of warrants, 

stemming from either reported or on-the-scene-witnessing of the 

offenses. Arrests made without the use of a warrant assume that the 

police officer has; reasonable and probable cause to believe that the 

person to be arrested has committed a public offense in his presence.

The assumption of probable cause coupled with human bias on the part 

of the officer in his interpretation and perception of deviance
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contributes greatly to the phenomenon of discretionary arrest patterns. 

Another important selective factor influencing arrest is the probability 

of an offender being detected in the act by either a peace officer or by 

citizens willing to testify or report the commission of a crime.

When a person is arrested, warned of his rights to remain silent 

and of the availability of defense, two more important biases enter 

into the judicial process: the nature of the charge and the availability

of bail. If the defendant has access to a knowledgeable and prestigious 

defense lawyer, he has a good chance of having the original charge 

reduced or even dropped. This process often involves a deal between 

the prosecutor and the defense attorney prior to defendant's bail 

(James, 1971).

Bail, on the other hand, is a procedure for releasing charged 

defendants on financial or personal conditions to insure their return 

for trial. Theoretically, under our innocent-until-proven-guilty 

accusatory system, any defendant is eligible for bail. In practice, 

most states and the federal government restrict bail to non-capital 

offenses within their jurisdictions. Often high bail is used as a 

method of deterring defendants for serious offenses. In 1964, the 

National Conference on Bail and Criminal Justice found the bail system 

in need of extensive reform. The corruption among bondsmen has 

seriously plagued the bail system in this country. Bondsmen often 

select clients who have only been charged with minor offenses when, 

actually, these low risk defendants should be eligible to bo released 

on their own recognizance. Bondsmen thrive on the inequity of the 

existing bail system making their services selectively available while 

charging excessive fees for their services (De B. Katzenbach, 1967a).
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The National Conference on Bail delineated a number of major 

shortcomings within the existing bail system. It pointed out that the 

policy of detainment of an inordinately high proportion of defendants 

imposes an unnecessary burden upon these individuals. The conference 

further stipulated that this procedure operates to the disadvantage of 

the criminal justice process and the community as a whole. Another 

serious fault noted by the commission is that money bail is traditionally 

set on the basis of the alleged offense rather than on the background 

of the particular defendant. This often results in prohibitively high 

bail being levied when there is often very little risk of flight. The 

irony of the money bail system is that it is generally imposed on 

defendants who cannot afford the expense, while those defendants who 

can afford it tend to be released on their own recognizance (moneyless 

bail) (DeB. Katzenbach, 1967a).

Money bail abuse usually takes the form of discrimination 

against defendants from minority and lower strata backgrounds while 

personal recognizance, as a form of bail, is widely used for middle or 

upper class defendants. Here one is reminded of the numerous high 

level Watergate defendants who were not only exempt from posting money 

bail but some were sx^ared the common, yet undignified x^ractice, of 

being fingerprinted and having a "mug shot" taken, once indicted. The 

irony of the existing bail system is that often those who can afford 

money bail are released on personal recognizance while those who cannot 

afford money bail, mostly those members of society from the lower social 

classes, are denied this non-monetary bail option. One recommendation 

stemming from the Task force Report is that personal recognizance be 

more widely used among those who cannot afford money bail. This would
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also help rid the judicial system of the lucrative and highly question

able profits made by bail bondsmen. The Task Force Report further 

stated that the existing system with its seemingly class bias toward 

bail use, money bail or personal recognizance, often results in 

prohibitively high bail being set where there is little risk of flight 

and unreliable defendants being released with inadequate assurance that 

they will appear (Task Force Report: Courts, 1967: 38).

Drawing on other research, "The Manhattan Bail Project" (1963) 

surveyed the major bail studies within the last fifty years concluding 

that: "Every serious study published since the 1920's has exposed

defects in its (bail) administration. Yet proof of the need for reform 

has produced little in the way of fundamental change" (Johnson, et. al., 

1970: 146). The authors (Aver, Rankin and Stury) went on to say that 

the bail system fails to perform its theoretical function in several 

respects such as misuse of professional bondsmen, misunderstanding of 

bail-setting procedures by local magistrates, and the improper use of 

bail as a pretrial device to "punish" defendants. The Manhattan Bail 

Project summarized the current status of bail as being used to punish, 

to insure detention, to aid the prosecution and to satisfy public and 

journalistic clamor, all functions contrary to its constitutional 

mandate--that of insuring the defendant's appearance before the court. 

Again, the Manhattan Bail Project presented arguments similar to those 

later reported by the President's Task Force. The latter concluded 

that a central fault of the existing bail system is that it detains too 

many people with serious consequences for defendants, the criminal 

process and the community. They suggested that the aim of reform must 

be to reduce pretrial detention to the lowest level without allowing
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the indiscriminate release of persons who pose substantial risks of 

flight or of criminal conduct (Task Force Report: Courts, 1967:38).

Finally, Richmond and Aderhold, in their work New Role for Jails 

(1969), elaborated more on the selective nature of bail. They stated 

that the system which permits accused persons with money to be free 

awaiting trial while those without resources have to stay in jail is 

one of the greatest blots on our notions of equal justice. By equal 

justice they referred to the judicial ideal that every accused person, 

rich or poor, is presumed to be innocent until proven guilty (Carter, 

et. al., 1972:386).

Bargain justice, probably more than any other mechanism, 

accounts for the greatest deviation from the ideal judicial process. 

Congested court calendars, undermanned staffs, and political and public 

pressure for an impressive conviction record forces the prosecutor to 

manipulate the judicial process to meet these conditions. The 

prosecutor's discretion with respect to bargain justice involves close 

cooperation with the court clerk in scheduling cases, with defense 

attorneys in reducing charges, and with judges in predetermining 

sentences (DeB. Katzenbach, 1967a).

Prosecutory discretion, although not sanctioned by our judicial 

ideals, is widely employed. Many arguments exist both for and against 

its use. Nevertheless, it is a common practice which, in all likelihood, 

will eventually, in some manner, become an acceptable, legal practice 

within the criminal justice process. However, until that occurs 

certain abuses are associated with this practice: political biases,

self-interest, and class discrimination. Cole (1970) investigated the 

political abuse issue, in both rural and urban settings, and found that
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politics as such did not appear to influence the decision to prosecute. 

As far as rural/urban differences were concerned, rural prosecutors 

often had better access to personal knowledge of the defendant's back

ground than urban prosecutors.

One only has to trace the political rise of many prominent 

persons to see the effect of the self-interest factor. It is common 

knowledge that impressive conviction records, developed while serving 

as local and/or state prosecutor, hold considerable weight in appoint

ments to the bench or in gaining support for high political office. 

Self-interest does not necessarily have to reflect political discretion. 

The prosecutor's conviction record is the important factor and this can 

be accomplished through class discretion. The Task Force Report (1967), 

Kaplan (1973), Jacobs (1972), Wald (1967) and others have documented 

the evidence of class discrimination as a result of prosecutory 

discretion. Arguments for acceptable use of prosecutory discretion is 

mentioned in the concluding chapter (Chapter VIII).

The defendant's chances of manipulating the criminal justice 

process to his advantage depends greatly in the quality of legal 

defense he can obtain. A financially secure defendant can afford to 

choose the defense attorney of his choice, while those defendants who 

must accept a state appointed defense must take their chances with the 

quality of the attorney provided. The most prevalent method of 

appointed legal defense employed in the United States is the assigned 

counsel system, which is used in about 2,750 of the country's 3,100 

counties, including many of the largest cities. The courts utilizing 

this system provide lawyers from private practice on a case-by-case 

basis to represent defendants who cannot afford an attorney. There are
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major shortcomings within this system. One is that in many instances 

younger, less experienced members of the bar are selected. Often the 

appointment interferes with an already busy schedule leaving little 

time for proper pre-trial preparation. The public defendant system 

eliminates the problems mentioned above but adds to the problem of 

collusion between the defense and prosecutor, since they work closely 

in preparing cases before the court (DeB. Katzenbach, 1967a).

The Task Force Report estimates that there are between 1,700 

and 2,300 defense attorneys for every 325,000 charged felons. The 

recent Supreme Court decision to include misdemeanor and juveniles to 

the indigenous defense category can only exacerbate the piroblem. The 

National Legal Aid and Defense Association shows that there are about 

900 defenders in the United States of whom about half are full-time 

while about 2,500 to 5,000 lawyers accept occasional criminal repre

sentations. Criminal defense lawyers represent a small portion of the 

some 200,000 lawyers holding private practices in this country. The 

Task Force Report summarized by saying: "Where counsel must be

provided as a matter of constitutional or statutory requirement, the 

need is often met by the appointment of lawyers who are unfamiliar with 

the criminal process and sometimes who have had no trial experiences" 

(Task Force Report: Courts, 1967: 57).

A final consideration in regard to selective bias within the 

judicial process involves sentencing procedures. In about one-quarter 

of the states the jury determines the type and length of punishment for 

some or all offenses in which they have determined the guilt of the 

defendant. The most serious disadvantages of jury sentencing are the 

lack of experienced jurors and the transitory nature of jury service.
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Jury sentences are often very harsh and not appropriate to the degree 

of severity of the offense (Abraham, 1967). In both judge and jury 

sentencing unequal sentences for the same offense are widespread 

throughout the United States. This has its foundation in the broad 

range of statutory definitions regarding the seriousness of the 

offense. For example, a first offense for possession of marijuana in 

Oregon is a five dollar fine, while elsewhere this same offense is a 

felony. The use of appellate courts and habeas corpus reflect another 

selective process which operates after sentencing procedures. Some 

convicted and incarcerated offenders have access to influential 

defendant lawyers while others do not. For a better picture of how 

the selective mechanisms of justice operate, the functioning of the 

criminal justice system itself will now be discussed.
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2. Components of the System

The components of the criminal justice system in the United 

States today consist of: (1) law enforcement (police, sheriffs,

marshalls); (2) the judicial process (judges, prosecutors, defense 

lawyers); (3) corrections (prison officials, probation and parole

officers).

a. Law Enforcement

The law enforcement system in the United States is highly 

decentralized based on the concept of local autonomy. Because of this 

principle, there exists today 40,000 separate law enforcement agencies 

on the federal, state, and local levels with over 420,000 officers.

These agencies operate within the context of some 50 federal agencies, 

200 state departments, 3,100 sheriff departments, 3,700 municipal 

agencies, and over 33,000 local police agencies distributed throughout 

boroughs, towns, and villages (DeB. Katzenbach, 1967b).

Our system of law enforcement has its roots in the English 

system which was transferred to this country during the colonial period. 

In early Anglo-Saxon England a mutual responsibility system of law 

enforcement developed whereby every man was responsible not only for 

his own actions, but also for those of his neighbors. When a crime 

was committed it was each citizen's duty to alert others and to pursue 

the criminal. This system dictated that if the citizen group failed 

in their effort to apprehend the lawbreaker all were fined by the Crown. 

The positions of constable, sheriff and justice of the peace developed.
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Ten family groups, known as "tithing," were mutually responsible for 

policing their group. For every ten tithings, or "hundred," a local 

nobleman was appointed by the Crown as the constable who was in charge 

of the weapons and equipment for each hundred. The hundreds were in 

turn grouped into a "shire," a geographical area equivalent to a 

county. The Crown appointed to each shire a judge, called a "reeve," 

who was responsible for overall law enforcement and judgment. The 

"shire-reeve" is the lineal antecedent of the common county sheriff 

system that exists today. King Edward II created the office of "justice 

of the peace" to assist the sheriff in policing the county. King Edward 

III strengthened this position by coordinating the local constable and 

the justice of the peace so there was a separation between judge and 

law enforcer at the local level. The constable was no longer operating 

on the hundred pledge system but rather was an officer of the court 

obliged to serve the justice (DeB. Katzenbach, 1967b).

This system was transferred to the American Colonies during the 

seventeenth and eighteenth centuries and functioned well in the predomi

nantly rural setting of Colonial America. The system continued after 

the colonial period with the excep>tion that sheriffs, constables and 

justices of the peace now were elected rather than appointed. Accord

ingly development of municipal law enforcement agencies in the United 

States were also influenced by the British system. Sir Robert Peel,

Home Secretary, presented to Parliament his Metropolitan Police Act in 

1829. This was the first modern municipal police force in England. It 

consisted of one thousand policemen in six divisions with headquarters 

at Scotland Yard. The Obligatory Act of 1856 strengthened the 

Metropolitan Police Act by requiring each county to create its own
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police force utilizing the organizational and training techniques 

instituted by Peel's force (Eldefonso, et. al., 1968).

At the turn of the nineteenth century New York City was alleged 

to be the most crime ridden city in the world with Philadelphia, 

Baltimore and Cincinnati not far behind. There existed at this time 

only a system of night watchmen whose function was to protect lives 

and property from crime and fire. As the cities and towns increased in 

size and population, this form of law enforcement became ineffective.

An attempt was made in Boston in 1838 to rectify this condition by the 

creation of a daytime police force to operate in conjunction with the 

night watch. However, keen rivalries developed between the two shifts. 

The resultant state of mutual antagonism between these forces operated 

to reduce the effectiveness of this law enforcement system. New York, 

in 1.854, legislated a law authorizing the creation of the first unified 

day and night police force. Boston and other cities soon developed 

their own unified police forces, and by the turn of the century there 

were few cities without this system. These unified forces generally 

came under the control of a chief or commissioner either appointed by 

the mayor or elected by the people. The New York City system, as 

initially conceived, did not function well. The legislature declared 

the city too corrupt to govern itself, and sent in a state police force 

known as the Metropolitan Police to rectify the situation The state 

force emerged the victor, and today New York City's 37,000 man force is 

the largest municipal force in the country (DeB. Katzenbach, 1967b).

State police forces originated with the "Texas Rangers" in 

1835, but the modern state police organization started with the 

Pennsylvania system in 1905. The majority of state police departments
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were established shortly after World War I to deal with the increasing 

problem of auto traffic control. Federal agencies, on the other hand, 

began in 1789 with the creation of the Revenue Cutter service whose 

duty was to curtail smuggling. Today there are over fifty federal law 

enforcement agencies covering a wide range of jurisdictional functions, 

ranging from protection of the President to detecting sky jackers. The 

best known federal police agency, however, is the Federal Bureau of 

Investigation. Theoretically, the Federal Bureau of Investigation is 

under the jurisdiction of the Justice Department. In actual practice, 

under the 48 year reign of the late director, J. Edgar Hoover, it acted 

more as an autonomous force with the director solely determining its 

function, objectives and goals. Attorney General Bonapart, after 

Congress had adjourned in 1908, quietly established the Bureau of 

Investigation under the jurisdiction of the Justice Department. In 

1924, J. Edgar Hoover, at age twenty-nine, was selected to be acting 

director of the Bureau of Investigation by Attorney General Stone; and 

finally in 1935, twenty-seven years after its clandestine origin,

Congress officially enacted the Bureau and renamed it the Federal Bureau 

of Investigation. J. Edgar Hoover remained director of the Federal 

Bureau of Investigation until his death in 1972. Under his leadership 

the Bureau developed either a field office or a resident agency in every 

major city in the United States. The Bureau currently has under 

construction a one hundred three million dollar, block long, head

quarters in Washington. When completed in 1.974, it will be the costliest 

government building in the United States dwarfing that of its alleged 

superordinate, the Justice Department.
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b. The Judicial Process

There exists in the United States a dual system of courts— the 

federal and the state system. The Federal system consists of three 

courts which deal specifically with criminal cases: the United States

District Courts, the United States (circuit) Court of Appeals, and the 

United States Supreme Court. All three courts are federal constitutional 

courts created under Article III of the United States Constitution 

(Abraham, 1968).

The United States District Court was established under the 

Judiciary Act of 1789. It is a federal trial court with initial 

jurisdiction over nearly all federal civil and criminal cases. There 

are 93 district courts staffed with some 346 judges within the federal 

trial system. District court judges appoint their own assistants, 

court reporters, United States' commissioners, law clerks, bailiffs, 

stenograx^hers, clerks, and probation officers. The federal district 

court judges, along with United States' Marshalls and United States' 

Attorneys, are ajspointed by the President with the advice and consent 

of the Senate. The United States Marshalls and Attorneys function 

directly under the authority of the Attorney General and the Justice 

Department (Abraham, 1968).

The United States (circuit) Court of Axj^eals is the next higher 

federal constitutional court and serves an ax^pellate function. There 

are eleven Circuit Courts of Appeals with 88 judges serving the United 

States. Each Circuit has a chief justice, who upon reaching the 

voluntary retirement age of seventy ceases to be head of the court 

involved. He does, however, retain his jjowers as a full-fledged member
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of this court. The highest federal court in the land, the United States 

Supreme Court, consists of a chief justice and eight associate justices. 

This court has both original and appellate jurisdiction, but rarely acts 

on original cases.

The state court systems lack a unified method of local juris

dictional organization. However, three basic courts exist throughout 

the systems. These are the lower courts, the trial courts, and the 

appellate courts. The lower courts constitute two types of courts.

The lowest courts consist of local magistrates and a justice of the 

peace. Most often these justices are lay persons without legal back

ground who are elected to terms in counties, cities and townships.

Most of the magistrates' functions consist of quasi-legislative, quasi

judicial, and quasi-administrative duties. The inferior court, also 

known as the municipal court, district court, traffic court, city court, 

night court and police court, is the other lower court system. The 

inferior court is almost always a court of original jurisdiction and 

record in the state judicial hierarchy while its jurisdiction in 

criminal cases is restricted to misdemeanors, preliminary hearings, and 

bail setting.

The trial court, sometimes known as the county or superior 

court, is the next type of court generally found in the state judicial 

hierarchy. This court generally has original jurisdiction over felonies 

and is the trial court in the state system. It provides functions 

similar to those of the Federal District Court in the federal system. 

Unlike the Federal District Court, the State Superior Court also acts 

as an appellate court for misdemeanor cases processed in the lower 

magistrate and inferior courts. Each county usually selects both a
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grand jury and a petit (trial) jury to assist in the functioning of the 

Superior Court. County or district attorneys, who are either elected 

or appointed by the governor and council, act as prosecutors of the 

Superior Court system. Judges, like the attorneys, are either elected 

by popular vote or appointed by the governor and council. Also 

associated with the country trial court system is some form of public 

supported defense, either a public defender system or appointed counsel 

system, the latter being the most widely used in the state court system 

(Abraham, 1968).

In some state judicial systems there exists an intermediate 

court of appeals similar to the Circuit Court of Appeals on the federal 

level. Other states incorporate this appellate court into the county 

trial court system. The jurisdiction of the state appellate court, 

like its federal counterpart, is almost wholly appellate. New York and 

California make extensive use of the intermediate court of appeals.

All state judicial systems have a final court of appeals which 

is the highest tribunal in the state system. Most often this high 

court is referred to as the State Supreme Court. Its decisions are 

final in regarding local law, although the Federal Circuit Court of 

Appeals and the United States Supreme Court can be petitioned regarding 

State Supreme Court decisions. The justices of the State Supreme Court, 

like those in the Intermediate Appellate Court and the County Trial 

Court, are either elected or appointed by the governor and council.

These justices, unlike those in the inferior and magistrate courts, are 

most often full-time justices who, by law, are not allowed to retain 

private practices.
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The judicial system of courts at both the state and federal 

levels employ, in addition to justices, other personnel who perform 

specific duties relative to the legal process. Personnel of this type 

include court officers, clerks, prosecutors, juries and defense counsel. 

The court officer at the non-trial inferior court level often is a local 

police officer working in conjunction with the judge. In the county 

trial court system the sheriff, who in most jurisdictions is an elected 

constitutional law enforcement officer, acts as officer of the court.

The sheriff's court duties include serving writs, holding defendants in 

custody prior to their court appearance, and presenting defendants before 

the court for indictments, arraignment, bail, or trial. Federal 

marshalls act as court officers in the federal trial court system, 

serving much the same function the sheriff does at the state trial court.

The clerk of courts has a very important influence in the 

adjudication process at the trial court level, whether it be in the 

state or federal system. The clerk's functions primarily involve the 

scheduling of dates for court appearances. This function places the 

clerk in an important position in regard to both prosecution and 

defense. Defense attorneys are especially concerned with developing 

favorable relations with court clerks in hopes of retaining favorable 

scheduling for their cases. This is an important consideration, since 

congested court calendars often plague the judicial system in this 

country today (Knudten, 1970).

Prosecutors at the inferior court, level often involve non-legal 

personnel such as local police officers, whereas in some jurisdictions 

the county or district attorney's office aids the lower courts in 

prosecuting certain cases. The county trial courts, in the state court
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system, usually have elected or appointed prosecuting attorneys. The 

State Attorney General's office primarily handles cases brought before 

the state's higher courts, the intermediate Appellate Court and the 

Supreme Court. United States' Attorneys have jurisdiction over cases 

brought before the federal district and United States Circuit Courts of 

Appeals, both of which are under the direction of the Justice Depart

ment. Cases brought before the United States Supreme Court are 

generally initiated on behalf of the executive branch by the United 

States Attorney General.

Juries, both petit (trial) and grand, are used extensively in 

the United States but are on the decline in European judicial systems. 

Trial juries are selected for sessions of the trial courts both in the 

state and federal court systems. Some 100,000 civil and criminal cases 

are heard by approximately one million jurors annually in this country. 

Some states grant a jury trial only in criminal cases while at the 

federal level it is possible to waive a trial by jury provided that 

common consent of the parties to the suit is obtained. Twelve jurors 

constitute a trial jury in the Federal court system while at the state 

level this number varies from six to twelve members. Jury selection 

by the jury clerk often involves a very selective process with only 

"upstanding" citizens asked to serve. This selectibility obviously 

discriminates against the poor and minorities, making the concept of a 

"jury-of-peers" virtually meaningless (Abraham, 1968).

The grand jury does not render a judgment regarding a defen

dant's innocence or guilt. This function is limited to the petit or 

trial jury. The grand jury merely determines whether sufficient 

evidence exists to justify a trial in criminal cases. Bills of evidence
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are presented to the grand jury by the prosecuting authority. It must 

then decide whether or not the evidence warrants an indictment, which 

is known as a "true bill." In most jurisdictions the grand jury acts 

merely as a rubber stamp for the prosecution. Over 95 percent of the 

bills presented to grand juries result in indictments (Abraham, 1968).

Defense is a very important aspect of the judicial process, 

since, without it, the entire process would be oriented toward the 

judicial authority, whether it be on the state or federal level. Thef 

President's Commission on Law Enforcement and Administration of Justice 

(1967) states that representation by counsel is essential in our system 

of criminal justice to aid a defendant in the protection of his legal 

rights and also in helping him understand the nature and consequences 

of the proceedings against him. The 1963 United States' Supreme Court 

decision regarding the case of Gideon versus Wainwright extended the 

right of indigents to be assigned counsel for noncapital as well as 

capital cases. The appointment of counsel at trial for felony defen

dants applies equally to both the state and federal court systems. 

Obviously those defendants who can afford to retain the defense attorney 

of their choice have a greater chance of survival in the judicial 

process than those who are dependent on court-appointed defense. The 

assigned counsel system is the most widely used system. Its major 

shortcomings are the inexperience of many of the attorneys selected and 

their lack of enthusiasm and preparation of the defense in court- 

appointed cases. A better but more costly system is the public defender 

system. The public defender system, while the better system, still has 

its faults. The attorneys, through extensive interaction with the 

prosecution in informal plea-reduction and bargain justice procedures,
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tend to become involved in these procedures to such an extent that they 

become, in effect, an extension of the prosecution (DeB. Katzenbach, 

1967c).

c. Corrections

Corrections include penal institutions such as prisons, refor

matories, and jails, as well as the procedures of parole and probation. 

The current correctional apparatus in the United States varies greatly 

throughout the country. There are about 400 institutions for adult 

felons ranging from some of the oldest and largest prisons in the world 

to small forestry camps with a few dozen inmates. Four prisons have 

over 4,000 inmates each: San Quentin in California, the Illinois State

Prison Complex at both Joliet and Statesville, the Michigan State Prison 

at Jackson, and the Ohio State Penitentiary at Columbus. In addition 

to these prisons there are some 2,500 county jails with an average 

daily population of about 40,000 inmates. In all, over two million 

Americans become prisoners each year in jails, prisons, or juvenile 

institutions. While 99 percent are eventually released, most within a 

year, many return again drawing attention to the questionable effect of 

these institutions in "correcting" deviant members of society (DeB. 

Katzenbach, 1967c).

A major problem facing the system of corrections today is the 

lack of legislative and public supjaort in financing improvements.

Most of the monies allocated to correctional institutions are necessary 

for maintaining the physical plant and paying the custodial staff. On 

the average, 80 percent of all correctional personnel in this country 

are employed in custody, services, or administration while only 20
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percent engage in activities aimed at treatment. The latter figure 

includes all the probation and parole workers as well as social workers, 

psychiatrists, psychologists, and teachers. Correctional personnel, on 

the whole, are paid lower than their counterparts in other criminal 

justice agencies such as law enforcement and judicial personnel. The 

maintenance cost per inmate in prisons and jails reflects the low 

expenditures toward corrections. The annual maintenance cost per inmate 

in American prisons ranges from about $1,300 in the South to $2,650 in 

the Northeast. The annual per capita cost of jails in the country is 

approximately $1,000 or less than three dollars a day (Johnson, 1968).

The corrections system in the United States consists of small 

police overnight holding jails, county jails, reformatories, prisons, 

parole, and probation. Police holding jails are used primarily to 

retain suspects being charged and those held over for court appearance. 

County jails are often used for both holding suspects for court appear

ance and for the serving of misdemeanor sentences. Reformatories are 

usually associated with juvenile offenders, although many states have 

reformatory systems for minimum and medium security offenses for young 

adult felons. Prisons, on the other hand, are mainly maximum security 

institutions with the general function of housing convicted serious 

felons.

Parole and probation are systems of dealing with convicted 

offenders conditionally returned to society. The use of parole in this 

country dates from about 1876. The extensive use of probation is a 

more recent development, having been in use only during the past fifty 

years. The primary difference between these two systems is that 

paroled individuals are conditionally released after a period of
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incarceration, while probation occurs directly following conviction as 

an alternative to incarceration. Parole is a prerogative of the 

correctional system, while the decision regarding probation is reached 

by the courts (Glaser, 1964).

The major principle underlying both the parole and probation 

system is that in certain criminal cases the convicted individual can 

be returned to society under the guidance of trained correctional 

personnel. Both systems imply supervision of the offender as a means 

of promoting and insuring his adaptation to society in an acceptable 

manner. Probation and parole are utilized quite extensively in the 

United States, and approximately 60 percent of the adult felony 

offenders incarcerated in the United States are released back to society 

through parole. In comparison, about 55 percent of all adult felony 

convictions result in probation. Regardless of their widespread use in 

corrections both suffer from a common handicap--the provision of adequate 

supervision of offenders so released. Parole and probation agencies 

generally do not receive sufficient funding to employ the number of 

qualified personnel necessary to provide adequate supervision. This 

lack of adequate supervision is often related to the incidence of 

failure among offenders released to these programs. Approximately 66 

percent of parolees and 40 percent of those on probation violate the 

terms of their release (Glaser, 1964).

Most correctional institutions in the United States today are 

primarily custodial in nature. Although the use of corporal punishment 

has declined, much suffering still exists in these institutions. 

Repressive measures such as solitary confinement and other officially 

sanctioned punitive measures are used in an attempt to maximize



115

security while handling large inmate populations with relatively small 

staffs and funds. Rehabilitation constitutes only a small proportion 

of the overall correctional functions, particularly among misdemeanor 

correctional facilities such as county jails. In examining correctional 

problems as well as those of law enforcement and the courts, the 

following section will examine the specific functions of a particular 

criminal justice system, emphasizing the interaction of the component 

parts of the system at various levels of operation.
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3. The New Hampshire Criminal Justice System: A Visible System

The operation of a criminal justice system must be defined in 

terms of the structure and function of agencies operating within the 

context of criminal justice procedures. Criminal justice systems in 

the larger, more populated states are extremely complex making it 

virtually impossible to clearly define and describe their operation.

The demographic characteristics and political organization of the state 

of New Hampshire are such as to enhance the visibility of its criminal 

justice system. Demographically, the state has a population of 

approximately 730,000 with about 15 percent of the population residing 

in the northern rural half of the state and 85 percent in the industri

alized southern portion. Politically, the state is divided into ten 

counties, three in the northern half and seven in the southern sector. 

The state has thirteen chartered cities and 221 towns with the overall 

population distributed nearly equally between the towns and cities.

The low population of the state in conjunction with its relatively 

clearly defined political organization facilitates the analysis of its 

criminal justice system (New Hampshire, 1970).

The criminal justice agencies operating under the jurisdiction 

of the cities and towns constitute the lowest levels of organization 

of the criminal justice system in the state. Local police agencies, 

municipal or district courts, and overnight holding jails constitute 

the major components of the system at these levels. The next level of 

organization of the criminal justice system operates within the context 

of county political administrations. Sheriffs' departments, superior
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courts, county attorneys, county jails and houses of detention are the 

major components of the criminal justice system at this level. The 

criminal justice system operating at the state level consists of the 

state police, the Supreme Court, Attorney General's office, state 

penitentiary, and state industrial school while the fifth or federal 

level is represented by the federal marshal and his deputies, the 

Federal Bureau of Investigation, the United States Attorney's office, 

and the United States Federal District Court (State Comprehensive Plan, 

1970).

a. The New Hampshire Law Enforcement Agencies

The Federal Bureau of Investigation has three resident agencies 

within the state located at Concord, Nashua and Portsmouth. Their 

function is to police federal statutes and assist state and local 

agencies on request. The United States Marshal's office, located at 

the Federal Building in Concord, consists of the United States Marshal, 

his chief deputy, and two other deputies. The primary function of the 

marshal's office is to work in conjunction with the United States 

Attorney and the Federal District Court. The state agencies consist of 

the state police, ten county sheriff's departments, thirteen municipal 

police agencies, and about 200 full-time and part-time town police 

departments.

The Division of State Police in under the Department of Safety 

and consists of a state headquarters and six troops distributed through

out the state. The state police is the single largest law enforcement 

agency in the state with over 170 personnel. It is a statutory police 

agency established in 1937. The upper echelon of the state police
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comprised of a director with the rank of colonel, a deputy director with 

the rank of lieutenant colonel and two division majors. The incumbents 

of these positions are appointed by the Governor and Council and need 

not be selected from the ranks of agency personnel. The remaining 

police personnel are selected through state civil service exams beginning 

as "trooper trainees" with the possibility of advancing up the ranks 

to trooper, corporal, sergeant, lieutenant, and captain. It is also 

possible to advance from within the ranks to the position of major and 

even to the director's position. State police employees are ex-officio 

constables throughout the state, who patrol the highways and have 

general power to enforce all legal statutes and make arrests in all 

counties. The state police do not have jurisdiction to serve civil 

process or to exercise criminal jurisdiction within communities having 

a population exceeding 3,000 except when witnessing a crime, pursuing 

a law violator, or when requested by the local law enforcement agency, 

the attorney general's office, or the governor.

The county sheriffs are constitutional law enforcement officers 

who are elected for two-year terms in each of the state's ten counties. 

The sheriff appoints his deputies, who have the same powers and duties 

as the sheriff himself. The only prerequisite service for the sheriff 

and deputies is that they not be 7 0 years of age or older while occu

pying this position. The county sheriff's department works directly 

with the Superior Court and with the county attorney. The sheriff's 

duties, as set forth by statute, relate to criminal, civil, and 

executive jurisdictions;. Within the criminal realm, the sheriff has 

powers to make arrests, is responsible for the care of prisoners in 

county jails, and for the collection of court fines and costs imposed.
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His civil responsibilities require the serving of notice, levying 

property tax, and handling of delinquent cases. The sheriff's executive 

duties are to take charge of the Superior Court and to summon the jury. 

The sheriffs are the only state law enforcement agents who work on the 

fee-salary basis. In six of the ten counties the sheriff's department 

is paid set fees for serving writs, bills, making attachments, taking 

bail, levying executions, for appearances in court, and for travel in 

performing these functions (See Title VII, New Hampshire Statutes).

New Hampshire's thirteen cities, rejsresenting a little less 

than half the state's inhabitants, have approximately 550 full-time 

law enforcement personnel, with Manchester having the largest force 

(153) and Franklin (10) the smallest. Each of the thirteen cities 

has its own full-time police force whose duties and functions pertain 

to the apprehension of suspected criminals, juvenile problems, civil 

disputes, and traffic violations within their jurisdiction. In addition 

to the state statutes, each municipality has specific ordinances which 

pertain to the municipal area.

Less than a quarter of the state's 221 towns have full-time 

police departments while most of the remaining towns have part-time 

departments. The town police forces have no compulsory minimum 

standards, and often the pay is low. These conditions in many instances 

lead to the selection of grossly inadequate, poorly trained, and 

unqualified personnel. Those towns which have their own police force 

often leave police appointment to the selectmen. The town police have 

the same general p o w e r  and authority within their respective jurisdiction 

as do the municipal forces. These duties pertain to criminal, juvenile,
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civil, and traffic violations, plus additional duties specified by town 

ordinances (see Title VII, New Hampshire Statutes).

b. The New Hampshire Judiciary

There exists at the federal level a federal district court which 

encompasses the entire state in its jurisdiction. The first Circuit 

United States Court of Appeals shares Maine, Massachusetts, Rhode Island, 

Puerto Rico, and New Hampshire in its jurisdiction. Other federal 

agencies within the state whose functions are related directly to the 

federal courts are the United States Commissioner, the United States 

Attorney and the United States Probation Officer, all of which are 

located in the state capital (Abraham, 1968).

The New Hampshire state judicial system consists of four courts 

which deal with criminal cases: Supreme, Superior, District and 

Municipal courts. The judges for all state courts are appointed by the 

Governor and confirmed by the Executive Council for terms lasting until 

the judges' seventieth birthday. The Supreme and Superior courts are 

constitutional courts, while the lesser courts are statutory courts.

The New Hampshire Supreme Court is the state's highest court and has 

final judgment in all questions of law within the state. This includes: 

civil, criminal, juvenile and probate matters; interpretation of the 

state constitution; and the admission, practice, and conduct of attorneys, 

The court serves primarily as an appellate court with final jurisdiction 

on questions of law and general superintendence of the lower courts.

The court consists of five justices: a Chief Justice and four Associate

Justices. The Superior Court is the state's trial court with functions 

at the county level. The Superior Court consists of ten judges, a Chief
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Justice, and nine Associate Justices who each serve in one of the state's 

ten counties. The Superior Court sessions are continuous but usually 

convene twice annually. It is the only court empowered to hold jury 

trials and has appellate jurisdiction over district and municipal 

courts regarding all cases processed by these lower courts. Decisions 

of the Superior Court are final determinations and are not subject to 

further appeals except those concerning questions of constitutionality 

of the law (Judicial Council Report, 1970).

The District Court system was first established in New Hampshire 

in 1964 and will eventually replace the state's Municipal Court system. 

District Court personnel consist of attorney justice, special justice, 

and a court clerk. The justice can retain his private practice at the 

District Court level whereas Superior and Supreme Court justices' 

positions are full-time. The District Courts have original criminal 

jurisdiction, subject to appeal, of misdemeanor offenses within the 

district. These are offenses which are punishable by a fine not 

exceeding $1,000, or imprisonment not exceeding one year, or both. The 

court also has jurisdiction of felonies regarding preliminary examina

tions and cases bound over for Superior Court sessions. The District 

and Municipal Courts also serve as the state's juvenile courts (Judicial 

Council Report, .197 0) .

The Municipal Court system consisted of 85 courts throughout 

the state prior to 1964, at which time 44 towns voted to retain this 

system when the option was presented to them in a referendum. These 

remaining Municipal Courts are to be eliminated with the retirement 

of the presiding Justice and absorbed into the District Court system. 

Currently there are fewer than thirty Municipal Courts remaining in the
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state. The Municipal Court system does not require that the justice or 

special justice be an attorney. Hence, most Municipal Court judges are 

lay justices, some without any higher education beyond high school. 

These courts serve primarily as traffic courts but also have original 

jurisdiction over misdemeanors and juvenile offenses. Moreover, they 

have jurisdiction over felonies with authority to conduct preliminary 

examinations and to dismiss, bind over or hold respondents for the 

Superior Court. All Municipal Court decisions, like those of the 

District Courts, dire subject to the right of appeal to the Superior 

Court and trial by jury. At the lowest level of the state judiciary 

is the office of the Justice of the Peace. While in some states this 

court officer still has criminal and civil powers, in New Hampshire the 

jurisdiction of the Justice of the Peace is restricted solely to the 

issuing of warrants concerning criminal cases. The prerequisite fcr 

the position of Justice of the Peace is similar to those of Municipal 

Court Justices; hence most Justices of the Peace in New Hampshire are 

lay personnel (Judicial Council Report, 197 0).

The state’s prosecution consists of the Attorney General's 

office and the County Attorneys. The Attorney General and the Deputy 

Attorney General are appointed by the Governor and Council. In 

addition, there are at least six assistants to the Attorney General who 

are appointed by him. The Attorney General is responsible for the 

prosecution of persons accused of type one crimes: those punishable

by death, imprisonment for life, or for 25 years or more. The Attorney 

General is the chief law enforcement officer in the state. His office 

supervises criminal cases pending before the Supreme and Superior 

Courts of the state.
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The County Attorneys are elected for two-year terms by each of 

the ten counties and function only part-time in this capacity, retaining 

their private practice while serving as County Attorney. The County 

Attorneys act under the direction of the Attorney General's office and 

are responsible for prosecuting felons and appealed misdemeanors before 

the state Superior Court. County Attorneys can assist in the prose

cution of misdemeanor cases before the District and Municipal Courts 

upon request of the local jurisdiction.

The state's defender system is relatively new and provides for 

representation of defendants and appointment of counsel in cases where 

the defendant cannot afford to retain his own defense. Assigned 

counsel is provided, according to statute, for indigent defendants in 

criminal cases charged with felonies or misdemeanors other than petty 

offenses or juvenile charges.

c. The New Hampshire Correctional System

The state's correctional system consists of a prison, a 

juvenile reformatory, a parole and probation department, eleven county 

facilities, and municipal and town short-term holding jails.

The state penitentiary is the chief adult correctional insti

tution for sentenced male felons. Female prisoners are sent to the 

Massachusetts Correctional Institution for Women at Framingham. The 

state prison has a relatively small population fluctuating between 200 

and 300 inmates on any given day. There is ample room and work for 

these inmates under these conditions at the prison. Thirty-six guards,
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sixteen overseers, four control room officers, and thirty-four officers 

and administrators manage the institution. Although recent federal 

funds have initiated the use of some treatment and rehabilitative 

programs, these programs do not involve or affect a large percentage of 

the inmates. In 1971, for the first time, the prison employed a full

time educator, but the effectiveness of this program has been greatly 

restricted primarily due to lack of adequate cooperation from the prison 

administrators. In addition to the state prison, the state hospital 

has facilities for prisoners in need of psychiatric treatment. These 

facilities also house defendants referred to the hospital for a 

determination of sanity, and prisoners and delinquents seeking mental 

treatment from the county facilities and the State Industrial School 

(see 1971, New Hampshire, Prison Report).

The Parole Department consists of a lay Board of Parole 

appointed by the Governor and Council, who also serve as the Board of 

Trustees of the state prison. The Parole Board has legal custody of 

all prisoners released upon parole until discharged upon reaching their 

maximum sentence or are remanded to prison. The state parole officer 

is appointed by, and is under the direction and control of, the Parole 

Board. Two assistant parole officers work with the parole officer in 

the supervision of some 200 parolees at any given time. Obviously, 

little time can be spent with the supervision and rehabilitation of the 

parolees; consequently, supervision is often left to the local police 

where the parolee resides. The parole problem is further coi pounded by 

the fact that most inmates are released early on parole. This stems 

from the Parole Board's policy of automatic release upon serving two- 

thirds of the minimum sentence, providing the inmate was not a
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disciplinary problem, serving a life sentence, or sentenced to death. 

Life sentences and death penalties can be pardoned only by the Governor 

and when the pardon is conditional it most likely has conditions similar 

to those of parole.

The state has a Probation Board consisting of three members who 

are appointed by the Governor and Council for three-year terms. The 

Board oversees the performance and functioning of the Probation Depart

ment throughout the state which consists of ten district offices (one 

in each county) and a central office. The function of the Probation 

Department is the supervision of adult and juvenile offenders placed on 

probation by either the Municipal, District or Superior Courts. 

Theoretically, this supervision includes rehabilitation and treatment 

programs, but seldom is this the case, and often the supervision of 

probationers is left to the local police. This is because of the large 

case loads with which probation officers have to contend. In addition 

to the supervision of adult and juvenile offenders, the probation 

department acts as the central collection and dispersion agency for 

monies involving domestic relations such as child support and the like. 

In 1970 twenty-one regular probation officers handled 382 juvenile 

cases, 1,5.18 domestic relation cases, and for the same period the 

department collected $3,754,000, most of it related to domestic relation 

cases (see 1971, New Hampshire Probation Report).

The state has one juvenile institution, the State Industrial 

School. The institution handles all youth adjudged delinquent and 

institutionalized by the Municipal, District or Superior Courts. In 

addition, juveniles in the state can also be incarcerated to the 

institution for 30 days while the Probation Department conduct
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preliminary investigation prior to the official disposition. This 

arbitrary form of institutionalization is questionable especially in 

lieu of the 1967 Gault decision regarding the rights of juveniles to 

"due process” (Jacob, 1972). A separate building at the juvenile 

institution houses those youth incarcerated while awaiting the dispo

sition of the court. Juveniles of either sex between the ages of seven 

and twenty-one, adjudged delinquent, can be sentenced to the State 

Industrial School for an indeterminate period not exceeding their 

majority (age twenty-one). Individuals age seventeen at time of 

arraignment are adjudicated as adults and subsequently processed through 

the criminal courts. However, if a juvenile reaches seventeen years of 

age while in the State Industrial School, he or she remains under the 

custody of the juvenile institution until reaching the age of his or her 

majority. Probation is used at the industrial school much the same way 

parole is used at the adult facilities.

The county correctional facilities consist of eleven separate 

facilities, one in each county with the exception of Hillsborough County 

which has a separate county jail in Manchester in addition to a county 

house of correction. The county farms in the remaining nine counties 

incorporate both the county jail and the county house of correction in 

the same facility. County jails are primarily used as holding jails 

for defendants not released on bail and awaiting arraignment before the 

Superior Court. The houses of correction, on the other hand, are used 

for convicted misdemeanors serving terms of a year or less. These 

county institutions are primarily custodial and leave a lot to be 

desired as far as correctional institutions are concerned. A recent 

study conducted by the Law Enforcement Assistance Administration, at
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the request of the Governor's Commission on Crime and Delinquency, 

found basically that the county facilities are primarily custodial with 

virtually no rehabilitation, training, or treatment programs. Using 

the consultant's own words, "Correction of the offender cannot be 

accomplished by 'warehousing inmates,'" (see LEAA Report on County 

Jails and Houses of Correction, 1971). Municipal and local jails share 

the same shortcomings of the county facilities but differ in their 

basic function. These are short-time holding or in some cases overnight 

facilities used for serving sentences. If probable cause is found at 

the local court and the suspect is not released on bail, he is then 

transferred from the local jail to the county facility.

The interrelatedness of the three components of the New 

Hampshire Criminal Justice System at the five levels of operation is 

illustrated in the models provided on the following pages.
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FIGURE 2. (Model 2)
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CHAPTER VI

DISCUSSION OF THE NEW HAMPSHIRE CRIMINAL JUSTICE SYSTEM:

PART I - PROFILE OF THE TYPICAL OFFENDER 

AND LAW ENFORCEMENT INPUT

Again, the central purpose of this study is to analyze 

relationships between the ideals of criminal justice as expressed in 

formal legal codes and the actual practices in criminal justice. Here 

selectivity refers to whether individuals are or are not processed 

through the various components of the criminal justice system according 

to the system's avowed ideals. The particular emphasis of this 

discussion focuses on the adjudication of criminal cases at the state 

trial court level while law enforcement and corrections are discussed 

in reference to their input and output functions in relation to that 

system.

A certain amount of cases would ordinarily be selected out due 

to the natural process of justice. Cases which do not result in a 

"true bill" and jury cases resulting in "acquittals" or "not guilty" 

determinations are examples of natural attrition. Natural attrition 

resulting from probable cause determinations is not accounted for by 

the two trial court samples since these data represent only those cases 

in which probable cause was found to exist. Accordingly, "not guilty" 

dispositions are mentioned in the disposition tables and are excluded 

from the composite tables since they reflect a legitimate form of 

selective attrition within our criminal justice process.

130
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This chapter and the next analyze and discuss the functioning 

of the New Hampshire criminal justice system as it operates at the 

state trial court level. Figures 1 and 2 at the end of the preceding 

chapter graphically describe the overall state criminal justice system. 

Figure 1 shows the various levels at which the system operates while 

Figure 2 identifies the various inputs and outputs to the state trial 

court system. This chapter first discusses the profile of the typical 

New Hampshire offender. This profile includes type of offense (personal, 

property and non-victim), sex, education, and age of offender (see 

Tables I to IV). This information sets the stage for the analysis of 

the state system itself which includes law enforcement input, the 

functioning of the judiciary at the state trial court level, and 

correctional output. Law enforcement input is presented in this 

chapter while the judiciary and corrections are discussed in the 

following chapter. More specifically, Chapter VII discusses the 

availability of bail (Table VIII), an overview of the state trial 

court workload (Table IX), and the adjudication of criminal cases 

(Tables X to XII) as well as a comparison of confinement and non

confinement dispositions (Tables XIII to XV) and the nature of criminal 

cases referred to the state prison (Table XVI).
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1. A Profile of the Typical New Hampshire Offender

It is generally held that for any research endeavor to fall 

within the realm of reliability it is important to first ascertain the 

nature and characteristics of the population under investigation. In 

this situation, that involves the characteristics of the criminal 

population processed through the New Hampshire trial court system. In 

this profile four tables on type of offense, sex, education and age of 

offenders are presented (Tables I to IV). This information is then 

discussed and compared with the larger, more general, national profile 

provided by the Uniform Crime Report (1970).

The data base for Tables I to IV represent a seventy-three 

percent sample of the total felony population processed through the 

state trial court during fiscal 1970. From this data it is clear that 

property offenses were the most common type of charge brought before 

the state trial court, with personal offenses representing a distant 

second and non-victim accounting for only seven percent of the sample. 

The misdemeanor category represents all three types of felony offenses. 

In essence, the average felon in the state of New Hampshire is a white 

male charged with a property offense who is in his late teens to middle 

twenties with less than a high school education. The offender with the 

highest education and youngest age is most likely a male, non-victim 

offender (78% of non-victim offenses are drug related).

The best source for a national comparison is the Federal Bureau 

of Investigation's, Crime in the United States: Uniform Crime Report--

1970. The New Hampshire and FBI statistics differ somewhat in their
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PROFILE OF FELON POPULATION: This profile of the felon population
provides a general perspective by which 
Tables VII to VXI are to be compared.

TABLE I: Type of Offense: TABLE II: Sex

1. Personal 20% 1. Males 99.8% (1109 cases)

2. Property 56% 2. Females 00.2% (20 cases)

3. Non-Victim 07% Total 100%

4. Misdemeanor 17%

Total 100%

TABLE III: Education by Offense:

Years of Schooling______ 6-8

1. Personal 49

2. Property 142

3. Non-Victim 09

4. Misdemeanor 26

Total 226
2x = 19.1581

9-10 11-12 Sample

63 60 172

200 180 522

15 31 55

50 70 146

328 341 895

p < .005

TABLE IV: AGE (By Percent)

16-20

1. Personal 34%

2. Property 49

3. Non-Victim 66

4. Misdemeanor 50

21-29 30+ Total

399

32 

31

33

29%

19

3

17

100%

100

100

100
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categorization but not so that a comparison cannot be made. The major 

difference pertains to the categorization of type of offenses. The FBI 

uses two major categories, "personal" and "property” offenses, while in 

this study two additional categories, "non-victim" and "misdemeanor," 

are covered as well. Because of these differences, the classification 

of offenses in the profile comparisons are restricted to personal and 

property offenses. The New Hampshire arrest sample consists of 20 

percent personal and 56 percent property offenses while nationally 13 

percent of the arrests were for personal offenses and 87 percent for 

property offenses (UCR, 1970). The major difference between the two 

profiles seems to focus about the commission of property offenses. 

However, if the misdemeanor category, consisting of 17 percent of the 

total arrest in the New Hampshire sample, were compiled with the 

property category, this new figure of 73 percent would closer approxi

mate the national figure. The latter is probably more indicative of 

the true property arrest rate in that the vast majority of misdemeanor 

cases involve reduced charges, especially property offenses.

While the arrest profile, by type of offense, seems to corre

spond closely witli the national figures, the sex and race distributions 

differ considerably. According to the Uniform Crime Report, the 1970 

national average for the total arrest by sex was 85.6 percent males as 

against 14.4 percent females arrested for the commission of felony 

crimes (UCR, 1970). The state of New Hampshire's 1970 arrest profile, 

on the other hand, shows males constituting 99.8 percent of those 

arrested for felonies while only 0.2 percent arrested were females. A 

similar situation holds true regarding race and felony arrests. 

Nationally 69.9 percent of the felons arrested in 1970 were white;
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27.0 percent were blacks; and 3.1 percent were of other racial stock 

(UCR, 1970). This indicated that blacks are arrested for felonies 

disproportionately to their representation in the general population 

(12 - 15 percent). Less than 01 percent of the 1970 New Hampshire 

sample were non-white. This incidentally, is because the state has a 

nearly negligible non-white population (less than 01 percent). The 

disproportionate sex ratio, however, is more difficult to explain (see 

Table II).

The next two categories to be compared are arrest by education 

and by age. The Uniform Crime Report does not provide statistical 

information on education by arrest; however, numerous criminological 

studies indicate that most arrested felons are from the lower social 

strata, which are characterized by low education levels, low occupational 

status, and xioor community conditions (Sykes, 1967). Statistics were 

available regarding total arrest by age. The Uniform Crime Report shows 

that for violent crimes in 1970, 33 percent of those arrested were ages 

16-20; 36 percent were ages 21-29, while 31 percent were age 30 or 

older (UCR, 1970). The New Hampshire sample corresponded closely to 

these figures deviating one to three joercentage points (see Table IV).

The national age profile for property offenses were 53 percent for ages 

16-20, 28 iiercent for ages 21-29, and 19 percent for those 30 or older. 

Again, the New Hampshire figures corresponded closely. In two age 

categories, the variance was by four percent while the third category 

corresponded exactly.

This profile of the typical arrested felon represents a broad 

overview of the nature of offenders arrested, adjudicated and incar

cerated in New Hampshire. It should, therefore, complement the other
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state data sources presented in the context of this chapter and the 

next (Tables VII to XVI).



137

2. Law Enforcement Input

What is the role of law enforcement? Seemingly, it is to 

enforce criminal statutes, especially those constituting serious wrongs 

against the state. More generally, they are to protect society from 

wrongdoers. The specific theme explored regarding law enforcement is: 

to what extent do the state and local police pursue serious criminal 

violators, and is this proportional to the seriousness of offense?

The police are unique in that they are the only civilian social control 

agency licensed to bear and use arms in the pursuit of their social 

mandate. Endowed with this serious public responsibility how are 

members of the criminal justice apparatus, especially the police, aware 

of which offenses are more serious and which are less serious? The 

seriousness of offense, of course, involves cultural values and senti

ments, especially those views representing the social control apparatus. 

At the time of this study a search of the literature disclosed that 

violent or personal crimes are deemed the most serious in our society. 

This is followed by property offenses which constitute great monetary 

losses to the victims. The Federal Bureau of Investigation's Uniform 

Crime Report lists seven serious crimes categorized into "crimes 

against the person" and "crimes against property" in its crime index. 

Although twenty-nine offenses are covered in the report overall, these 

seven crimes represent the most common local crime problem. According 

to the report they are all serious crimes, either by their very nature 

or due to the volume with which they occur (UCR, 1970:5). Four of 

these seven crimes are the most serious: murder, forcible rape, robbery,
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and aggravated assault. These constitute what the FBI term "violent" 

crimes.

TABLE V: UNIFORM CRIME REPORT - CRIME INDEX

I. "AGAINST THE PERSON"

*Murder

*Forcible rape 

*Aggravated assault 

*Robbery

*These offenses also constitute "violent crimes.

Theorsten Sellin and Marvin Wolfgang (1964) also provide a 

classification of offenses based upon the extent and seriousness of 

victimization. In this classification eleven crimes are ranked 

according to their degree of seriousness.

Again personal offenses are considered to be the most serious. 

A major difference, however, between the "crime index" and Sellin and 

Wolfgang's classification is the neglect of property offenses in the 

latter (with the exception of embezzlement) and the avoidance of 

moralistic or victimless offenses in the former. For the sake of this 

study felony crimes will include all three categories: personal,

property and non-victim. Marshall B. Clinard (1974) offers a more 

comprehensive classification: violent personal; occasional property;

political; occupational; corporate; conventional; organized; and 

professional offenses. This classification, while presenting a more 

thorough categorization of criminal offenses, is actually too

II. "AGAINST PROPERTY" 

Burglary 

Larceny, grand 

Auto theft
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encompassing for this study. Nearly all the offenses represented in 

the state trial court sample fall into the three categories employed.

TABLE VI: CRIMINALITY BASED ON SERIOUSNESS OF VICTIMIZATION

"Most Serious" 1 . Murder

2. Forcible rape

3. Armed robbery

4. Embezzlement

5. Prostitution

6. Homosexuality

7. Nudists (indecent exposure)

8. Heroin users

9. Drunkenness offenses

10. Organized crimes (illicit gambling)

"Least Serious" 11. Juvenile delinquency (truancy)

It would seem safe then to rank crimes against the person as

constituting the most serious wrong against our society followed by 

property offenses and then non-victim offenses. We now have a guide in 

which to answer the rhetorical question: to what extent does the New

Hampshire law enforcement pursue serious criminal violators?

Law enforcement provides an input function to the adversary 

trial court system since for all practical purposes their professional 

function ends with arrest. Police clearance rates, by which they are
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professionally evaluated, consists of the number of offenses reported, 

as against the number cleared by arrest. The higher the clearance rate, 

the higher is the police's proficiency rating. In discussing the role 

of the New Hampshire police one major source is used, the State Police 

Annual Report - 1970. This report is the sole comprehensive source of 

statewide law enforcement data. Seventy percent of the data is received 

from other police agencies: local, municipal, county and federal (see

Figure 1, Chapter V). The remaining thirty percent are the product of 

state police investigations although these investigations themselves 

may have originated elsewhere. According to the State Police Report, 

1,848 criminal cases were investigated and reported throughout the state 

during 197 0. Of these, 1,469 were cleared by arrest giving the state 

law enforcement agencies an 80 percent clearance rate for these 

particular cases.

The State Police Report itemizes the criminal cases by offense 

accounting for the total (1,848) misdemeanor and felony charges. The 

major discrepancy in the rexaort concerns drug offenses. The report 

mentions that during the 1970 period it received a total of 1,181 drug 

related cases which contradicts the itemized listing of the reported 

charges presented only a few pages earlier in the same report. The 

reported criminal offense record shows only 89 drug related cases. If 

these other drug related cases were mostly investigative inquiries not 

resulting in formal charges, then this would alter considerably the 

overall "clearance rate" for the state law enforcement agencies.

Another related matter concerning reported and recorded criminal offenses 

is to what extent do local, municipal, county and federal law enforce

ment agencies cooperate with the state police in the maintenance of the
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comprehensive statewide criminal file? Information on accuracy of 

reporting are not known or available for the state; however, some 

inquiries have been made into the FBI's success in soliciting data from 

state and local agencies for their Uniform Crime Report.

It is also important to note that criminal investigation usually 

accounts for a minimum of the various law enforcement agencies budget, 

time and manpower. The state police allocates only twenty percent of 

its time to criminal investigation while the majority of the time is 

spent policing the state highways. In 1970 the traffic operation 

resulted in 18,812 traffic court cases and the investigation of 2,708 

auto accidents in which 196 deaths occurred. Similarly, the sheriffs' 

departments are preoccupied with civil cases while municipal and local 

police serve a multitude of functions in their communities, ranging 

from fire watch and information guide, to the investigation of traffic 

^̂ nd civil matters as well as curtailing crime.

Table VII, "Criminal Cases Reported," list both the most serious 

and most numerous offenses presented in the State Police Report. These 

offenses are classified by typoe of offense (personal, pjropjerty, ncn- 

victim and misdemeanor) as are the superior court tables in the 

following Chapter (Tables IX to XV). Table VII accounts for 1,388 or 

75 percent of the total (1,848) cases reported in the State Police 

Repjort. The most prevalent crime was "burglary," a property offense, 

accounting for 480 cases. This was followed by a non-victim misdemeanor 

offense, "illegal possession of alcohol," with 265 cases. The only 

other cases numbering over a hundred were "grand larceny" with 116 

cases and "potty larceny" with 105 cases. "Narcotic" cases numbered 

89 while the most common personal offense was "aggravated assault" with
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TABLE VII: CRIMINAL CASES REPORTED: 
wide

Data from the State Police 
comprehensive crime report

state- 
- 1970

I. PERSONAL NO. III. NON-VICTIM NO.

Murder** 7 Lewd & lascivious 
behavior 8

Manslaughter 3 Indecent exposure* 2

Kidnapping 3 Narcotics 89

Forcible rape** 3 Prison escape 2

Statutory rape* 5 Fugitive* 17

Attempted rape 2

Aggravated assault** 20

Robbery** 3
46 118

II. PROPERTY NO. IV. MISDEMEANOR NO.

Larceny, grand** 116 Larceny, petty 105

Burglary** 480 Malicious destruction 
of property 84

Auto larceny** 25 Simple assault* 43

False pretense 19 Drunk* 80

Arson* 7

647

Illegal possession 
of alcohol 265

577

*Offenses not presented in the statewide superior court sample.

**Crimes included in the FBI "Crime Index."
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20 cases. Overall property offenses were the most prevalent with 647 

cases followed by misdemeanor offenses (577), non-victim offenses (118), 

and personal offenses with the fewest cases (46). The "crime index" 

offenses (murder, rape, aggravated assault, robbery, burglary, grand 

larceny and auto theft) accounted for 81 percent of the felony offenses 

in the table.

Although some questions are raised concerning the nature of 

drug offenses, the Mew Hampshire police, in general, seem to perform 

their role adequately conforming closely to both the state criminal 

profile and the FBI's crime index.

In answering the question, to what extent does the New Hampshire 

law enforcement protect the public from serious offenders through 

arrest, the data seems to suggest that the state's police forces comply 

adequately with their entrusted mandate. In the statewide, state police 

report 55 percent of the cleared offenses were of the felony type. Of 

the felony offenses 81 percent of these were "serious" crimes (UCR,

1970). These statistics become more significant when it is realized 

that the state's law enforcement agencies allocate only a small portion 

of their time, energy, manpower and budget to criminal investigations.



CHAPTER VII

DISCUSSION OF THE NEW HAMPSHIRE CRIMINAL JUSTICE SYSTEM:

PART II - JUDICIARY AND CORRECTIONS

This chapter continues the investigative inquiry into the 

functioning of the New Hampshire criminal justice system. Presented in 

this chapter are the discussions of the judiciary and corrections, 

especially as they relate to the state trial court. The broad themes 

explored regarding the judiciary are: How effective is the judiciary

in the adjudication of defendants referred to it from the police and 

from grand juries? Related to this are the issues of bail, the 

prevalence of jury trials, quality of defense and the degree of collusion 

between prosecution, defense and bench. For the correctional component 

the basic questions raised are: How consistent are dispositions handed

down from the trial court in comparison to the nature of seriousness of 

offense? Various data sources are examined in the context of this 

chapter in an attempt to provide at least partial answers to these 

questions. The major data sources consist of a thirty-five percent 

random sample of all the cases processed through the New Hampshire 

state trial (superior) court for 1970. Another complimentary data 

source is a comprehensive analysis of the entire felony population 

processed through the fall session of the state trial court for 

Merrimack County.
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1. The Judiciary

The state trial court judiciary involves for the prosecution the 

attorney general's office and ten county attorney's offices. The ten 

state superior court justices each sit on one of the ten county benches 

where the superior court convenes, usually twice yearly, at which time it 

hears both civil and criminal cases. Public defense for nine of the 

state's ten counties consist of the appointed attorney system whereby 

indigent defendants are appointed an attorney from a pool of trial 

lawyers working within the respective county jurisdictions. One county, 

Merrimack, has one public defender to handle all indigent cases (see 

Chapter V). Grand and petit juries are selected for each county each 

time the superior court convenes in each particular county. At any 

given time the state trial court convenes at a regular session there 

are ten grand juries working with the county prosecutors and ten petit 

juries— one for each superior court justice at each county bench. The 

criminal docket for the state trial court usually consists of original 

felony charges as well as misdemeanor cases appealed from the state's 

inferior courts (municipal and district courts). It is not unusual for 

many of the original felony charges to be reduced to misdemeanors 

during plea bargaining sessions between the defense and prosecution 

prior to formal arraignment. Negotiated pleas probably account for 

most of the misdemeanor charges adjudicated through the state trial 

court. This brief description of the New Hampshire judiciary sets the 

stage for the discussions to follow.
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While certain selection processes may serve to facilitate the 

criminal justice process, others impede it. It is the latter with 

which we are most concerned in this study. However, selection processes 

which may facilitate our criminal justice ideals are those that, while 

providing short cuts to the lengthy and expensive trial court system, 

do not, at the same time, obstruct the basic tenet of justice— the 

assumption of innocence until proven guilty. Properly supervised 

probable cause hearings, whether at the inferior court level or con

ducted by the grand jury, provide a form of legitimate selection which 

aids the criminal justice svstem by reducing the number of cases brought 

before the trial court bench. Similarity, prosecutor's discretion, 

again, if applied with foresight and objectivity, may benefit the 

"ideals" of justice, particularily that of "speedy" justice. And 

lastly, guilty pleas at arraignment, or bench trials, again help reduce 

the trial court docket. But as in the other examples cited, this 

process should follow other judicial safeguards for it to become a 

positive factor in aiding our overburdened courts. The Task Force 

Report (the Courts, 1967) drew a similar conclusion when they stated 

that plea bargaining and bench trials in themselves do not pose such an 

obstruction to ideal justice as much as the facade of denying they occur 

does. By refusing to admit that bargain justice occurs, not only is 

the myth that ideal justice is being implemented perpetuated, but the 

system also creates a system whereby corruption, such as collusion, 

becomes possible and is allowed to go unchecked. The Task Force Rej>ort 

realized that bargain justice is a reality within our current criminal 

justice system and they recommended that it be brought to light and 

modified so that there can be safeguards against the types of corruption
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now possible in the system. If this is done, then processes such as 

these will be assets, not liabilities, to our judicial ideals and the 

operating system.

At the time of this research there were no such checks and 

balances on selection processes such as prosecutor's discretion, grand 

jury bill selections or bench trials, signifying that self-interest 

factors as well as objective, judicial considerations could have played 

a role in these decisions.

Selective bail, however, is another issue altogether. Most 

studies, including the Task Force Report (the Courts, 1967), conclude 

that discriminatory selection plays a major role in bail consideration. 

One exception to this would be the detainment of a serious felon who 

has pretty much indicated that, if allowed free on bail he would 

continue to jeopardize the lives and well being of other members of 

society. With this exception, bail as it is distributed within the 

various jurisdictions comprising the overall criminal justice system in 

this country, seems to have failed its original ideal role--that of 

guaranteeing the defendants appearance at subsequent processes within 

the adjudication process.

We now turn to the thirty-five percent statewide superior court 

data sample to ascertain to what extent the ideal judicial guidelines 

are or are not pursued. The availability of bail, nature of judicial 

processing and consistency of judgment are examined in the context of 

these data.
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a. The Availability of Bail by Type of Offense

Bail is one of the important constitutional guarantees provided 

the defendant in his contest before the adversary court system (see 

Chapter IV). Bail is a crucial issue since it is closely linked to the 

major premise that the defendant's innocence is assumed until guilt can 

be jproven beyond a reasonable doubt. Bail often means the difference 

between defendants' being free to prepare their cases or their being 

incarcerated awaiting arraignment. It is not unusual to have defendants 

incarcerated for excessive periods of time, sometimes exceeding a year, 

prior to their arraignment (Task Force Report: Courts, 1967). Bail

can also be used in the period between conviction and appeal. In either 

case bail can constitute one of two types of release: money bail or

personal recognizance (see Chapter V). Personal recognizance means 

giving one's word that he or she will appear for arraignment or appeal 

hearing, v/hichever is relevant to their situation. Money bail can be 

abused through the administering of excessively high bails and through 

no bail. Personal recognizance also can be abused by failure to appear. 

The 1964 National Conference on Bail and Criminal Justice concluded 

that the present bail system is both wasteful and unfair (Task Force 

Report: Courts, 1967). The only legal and constitutional use of bail,

according to our judicial ideals, is to guarantee the appearance of the 

defendant at the prescribed court hearing. It is not to be used as a 

vehicle of discrimination or as punishment (see Chapter V).

How does the New Hampshire trial court system faro regarding the 

bail issue? Table VIII examines the awarding of money bail, to defendants 

awaiting arraignment by type of offense. Unfortunately, information on
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TABLE VIII: AVAILABILITY OF BAIL: STATEWIDE SAMPLE COMPOSITE TABLE

OFFENSE BAIL AWARDED BAIL AWARDED 
BUT NOT MET

BAIL NOT 
AWARDED SAMPLE SIZE

PERSONAL 23 18 15 56
(41%) (32%) (27%) (100%)

PROPERTY 42 40 5 87
(48%) (46%) (06%) (100%)

NON-VICTIM 11 8 2 21
(52%) (38%) (10%) (100%)

MISDEMEANOR 15 6 2 23
(65%) (26%) (09%) (100%)

TOTAL 91 72 24 187
(49%) (39%) (12%) (100%)

Percentages calculated by rows

X2 = 17.1771 
P < .01 
C = 0.2900
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the nature and extent of the use of personal recognizance as a form of 

bail was not available in the samples used in this research endeavor.

The three bail options represented in the data are: "bail awarded,"

"bail awarded, but not met," and "bail not awarded." Those defendants 

released without having to post bond most likely constitute the ones 

released on their own word, an informal method of issuing personal 

recognizance bail (see Appendix I).

The bail data from the statewide superior court sample differs 

by seriousness of offense. This difference continues to be substan

tiated even when misdemeanor offenses are included within their 

respective categories by type of offense (8 property cases, 13 non

victim and no personal offenses). Of the total sample nearly half (49 

percent) had bail awarded and met while for 12 percent, bail was not 

awarded. Personal offenses had the largest percentage of its cases 

resulting in "bail not awarded" (27 percent) followed by non-victim 

offenses (10 percent) and misdemeanor and property offenses with 9 and 

6 percent respectively. On the other hand, misdemeanor offenses had 

the highest proportion of its cases resulting in available bail (65 

percent) followed by non-victim offenses (52 percent), property offenses 

(48 percent), and personal offenses (41 percent). For the felony 

offenses (misdemeanors omitted) personal offenses had the lowest 

percentage of both "bail awarded" (41 percent) and "bail awarded but not 

met” (32 percent) while at the same time having the highest percentage 

of "bail not awarded" (27 percent). Non-victim offenses had the highest 

proportion (52 percent) of "bail awarded" and the lowest proportion (38 

percent) of its cases "bail awarded but not met." Lastly, property 

offenses had the highest amount of its cases resulting in excessive
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bail, "bail awarded but not met," (46 percent) while having the lowest 

amount of its cases in the "bail not awarded" category (06 percent).

To fairly evaluate the availability of bail within the state

wide sample two factors should be considered. First, how well does the 

state's bail system facilitate the judicial ideal that bail be used 

merely to guarantee the defendants appearance in court? And secondly, 

if a discernible pattern exists regarding the availability of bail, 

does this pattern follow some logical rationale for discriminatory 

bail?

The answer to the first question is that, overall, the New 

Hampshire judicial system does seem to deviate from the ideal, 

constitutional use of bail--to merely guarantee the defendants appear

ance in court. However, when exploring the second question regarding 

patterns of bail use, additional insight is provided as to why 

discriminatory bail exists. Social class comparisons involving 

availability of bail are not possible since information on the socio

economic status of the defendants was not included in the superior 

court records. Information was available regarding "seriousness of 

offense" and the availability of bail. In fact, when these comparisons 

are made we better understand the practical basis for selective bail 

aside from its ideal judicial use. The data indicates that those 

defendants charged with offenses perceived by society as constituting 

serious transgressions (personal crimes) were more likely not to be 

released on bail. Correspondingly, those defendants charged with less 

serious offense (misdemeanor and non-victim) were more likely to have 

reasonable bail set. While the letter of the law concerning the ideal 

use of bail is not implemented either in New Hampshire or in most state
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and federal jurisdictions throughout the nation, New Hampshire does 

seem to follow some logical rationale for the selective use of bail.

Restrictive bail, that is either excessive bail or detainment 

without bond, is used more closely with serious offenders than with 

other offenders. In fact, an inverse relationship exists in this study 

between seriousness of offense and availability of reasonable bail. 

While this process violates the ideal use of bail it does provide some 

insight as to the patterns of and rationale for the use of restrictive 

bail. These reasons seem to be to protect society and not so much due 

to political and/or self interest on the part of the judge. (See 

Chapter VII).

b. The Adjudication of Criminal Cases by Type of Offense

Bail is an important issue in the adversary trail court system 

since related to it are other important rights, especially that against 

self-incrimination and the right to an adequately prepared defense. In 

addition, the stigma of incarceration in lieu of bail makes the likeli

hood of an impartial trial more remote than if the defendant were not 

so labeled. Other aspects of the adversary system are now explored in 

relation to the actual adjudication process. Are the ideal judicial 

guidelines consistently applied in the adjudication process at the 

state trial court, and if not, what selective trends, if any, occur?

The Task Force Report noted that ideal/actual discrepancies occur in 

our criminal justice system throughout the United States, especially 

regarding plea bargaining, nol processed or dismissed charges, and the 

need for more and better trained defense attorneys. All these adjudi

cation problems are related to the larger problem of the need for
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"mass justice" in our society. The Task Force Report explained the 

negotiated plea as such:

Few practices in the system of criminal justice creates 
a greater sense of unease and suspicion than the negotiated 
plea of guilty. The correctional needs of the offender and 
legislative policies reflected in the criminal law appear to 
be sacrificed to the need for tactical accommodations between 
the prosecutor and defense counsel. The offense for which 
guilt is acknowledged and for which the sentence is imposed 
often appears almost incidental to keeping the business of 
the courts moving. (Task Force Report: The Courts, 1967:9).

The Report stressed the tripartite involvement of the judge, 

prosecutor and defense: "Although the participants and frequently the

judge know that negotiation has taken place, the prosecutor and 

defendant must ordinarily go through a court room ritual in which they 

deny that the guilty plea is the result of any threat or promise: (Task 

Force Report: The Courts, 1967:12).

The Task Force Report also warned that the lack of judicial 

review associated with the plea bargaining process results in no checks 

on the amount of pressure put on the defendant to plea guilty as well 

as denying the defendant his constitutional right to put the prosecution 

to its proof. In other words, the Task Force Report strongly indicated 

that the negotiated plea contradicts the basic judicial ideals upon 

which our criminal justice system is based.

The same arguments presented against plea bargaining apparently 

hold true for non-trial dispositions or those cases otherwise disposed 

by the prosecutor prior to arraignment. The Task Force Report vividly 

stated the social significance of this misjustice:

A major difficulty in the present system of non-trial 
dispositions is that when an offender is dropped out of the 
criminal process by dismissal of charges, he usually does 
not receive the help or treatment needed to prevent recur
rence. A first offender discharged without prosecution in 
the expectation that his conduct will not be repeated
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typically is not sent to another agency; in fact, in most 
communities there are few agencies designed to deal with his 
problems. Whether mental illness, youth, or alcoholism is 
the mitigating factor, there rarely is any followup. In the 
struggle to reduce the number of cases that compete for 
attention, there is little time to consider the needs of 
those who are dropped out of the process (Task Force Report:
The Courts, 1967:6).

In addition, the Report noted that often cases are prosecuted 

that should not be while, at the same time, offenders in need of treat

ment, supervision or discipline are set free without being referred to 

appropriate community agencies or followed up in any way (Task Force 

Report: The Court, 1967:7).

As previously mentioned this study uses two data sources, both 

stemming from the same population--that of the 1970 New Hampshire trial 

court cases. The following descriptive profile of the state's 

adjudication process is offered to better inform the reader of judicial 

trends within the state trial court system.

Four of the state's ten counties account for seventy percent of 

the state population. These counties provide a general overview of the 

state trial court workload. This profile should provide some background 

material regarding the overall functioning of the state superior court 

from which the subsequent data tables emerge. The Judicial Council 

Report presents the 1970 Superior Court for the county sample (see 

Table IX). These data provide comprehensive statistics regarding the 

attrition of cases processed through the superior court in seven general 

categories: indictments; appeals from lower courts; jury trials; cases

heard by court, jury waived; guilty or nolo pleas; nol processed; and 

otherwise disposed. Table IX presents both the number of cases and the 

proportion of each disposition for each of the four most congested 

counties in the state.
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TAVLE IX: SUPERIOR COURT STATISTICS FOR CRIMINAL CASES

County Sample, By Number and Percent*

DISPOSITION **COUNTY

Hillsborough Merrimack Rockingham Strafford Total

1. Indictments 790 (70%) 85 (07%) 164 (14%) 93 (09%) 1,137

2. Appeals from 
Lower Courts 283 (30%) 110 (12%) 297 (32%) 253 (26%) 943

3. Jury Trial 72 (51%) 4 (03%) 46 (33%) 18 (13%) 140

4. Case Heard 
by Court, 
Jury 
Waived 68 (64%) 2 (02%) 34 (31%) 3 (03%) 107

5. Guilty or 
Nolo Plea 527 (49%) 121 (11%) 263 (25%) 163 (15%) 1,074

6. Nol
Processed 74 (22%) 104 (31%) 76 (23%) 77 (24%) 331

7. Otherwise 
Disposed 108 (43%) 51 (20%) 54 (21%) 41 (16%) 254

GRAND TOTAL 1,922 477 934 653 3,986

County
Population 220,

(30.
000
3%)

75,000
(10.3%)

140,
(19.

000
3%)

70,000
(09.6%)

‘Percents are calculated by row sample size.
**These represent the most populated of the State's ten counties.
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The four county sample comprises seventy percent of the 7 26,000 

state population with Hillsborough representing thirty percent, 

Rockingham twenty percent, and Merrimack and Strafford both ten percent. 

The superior court statistics reveal that the two most populated 

counties, Hillsborough and Rockingham, accounted for the greatest 

number of "indictment," "jury trials," "cases heard by the court with 

jury waives," "guilty or nolo pleas," and in the "otherwise disposed” 

category. It is interesting to note that in the remaining two 

categories the statistics are not proportionate to the county population 

or to the number of criminal cases as were the other four categories. 

Regarding "appeals from lower courts" Rockingham had the highest 

proportion in the sample followed by Hillsborough and Strafford counties 

with only slightly smaller proportions. Merrimack followed a distant 

fourth with only 12 percent of the sample. In the "nol processed" 

category, Merrimack County had a disproportionately larger percentage 

of these cases with 31 percent of the sample, while Strafford,

Rockingham and Hillsborough followed in succession with the remaining 

69 percent. These statistics seem not only to substantiate the conten

tion that there exists a selective process restricting the ideal 

functioning of the criminal justice system but also points out that 

this process varies among the criminal justice sub-systems.

The statewide sample represents a 35 percent random selection 

of the total population while the Merrimack data represents the total 

number of cases processed through the fall, docket of that county's 

superior court session. Comparisons between the two samples are made 

where applicable. Some data which were available for the statewide 

sample (bail) were not available for the Merrimack data; and in
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contrast, bargain justice was available for the Merrimack sample and 

not for the statewide sample. While the statewide sample is represen

tative of the state in general, Merrimack is but one of ten counties 

within New Hampshire. It is the third most populated county in the 

state and houses the state capital, Concord, within its boundaries. 

Concord, the largest community in the county has a more homogeneous 

and stable population than does many of her sister cities, especially 

those located in the most populated counties-~Hillsborough and 

Rockingham. Accordingly, Merrimack has a lower crime rate than these 

other two counties (see Table IX). According to Table IX, a comparison 

of the superior court criminal trial court docket for the four most 

populated counties in the state, Merrimack has the fewest "indictments," 

"inferior court appeals," and "jury trials," while having the highest 

number of cases "nol processed." In other words, Merrimack County does 

not have the overburdened court load that Hillsborough, Rockingham 

and Strafford counties have. In support of this, Table IX indicates 

that Strafford County, the least populous of the four most populated 

counties in the state, had more indictments, lower court appeals and 

jury trials than did Merrimack County.

Comparisons are made, however, between the statewide and 

Merrimack samples to ascertain how much the adjudication processes of 

each correspond or differ from the others. This is done by broad 

category or adjudication (non-judicial; non-confinement; confinement) 

and by type of offense (see Tables XIV, XV, and XVIII). The comparisons 

are made in this fashion to see if any selection patterns occur across 

both samples according to the severity of offense (personal, property 

and non-victim). This, in turn, will provide insight into the nature
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of selection in regards to its ultimate benefit or hindrance to the 

adjudication process.

Within both samples, the adjudication process involves three 

stages (non-judicial, non-confinement and confinement dispositions) 

which are compared by type of offense (see Aj:>pendix II) . The 

adjudication categories for the statewide sample consist of non

judicial dispositions, constituting "nol-processed" and "dismissed" 

cases, those usually determined by the x^rosecutor jorior to arraignment, 

which is followed by non-confinement dispositions. These include 

"fines," "suspended sentences," "susx^ended sentence and x^robation" and 

"probation." No statewide records are available indicating the number 

of jury trials versus the frequency of guilty pleas at arraignment. In 

this regard non-confinement dispositions help rarovide a j^rofile of the 

consistency of justice in relation to the severity of offense (type of 

offense). This can be used as an indirect indicator of the fairness of 

the state trial court. Similarly, the third and last category consists 

of "confinement;" dispositions. Again, the seriousness of offense is of 

considerable importance in determining the rationale and consistency for 

the court's judgments. Another data source, the October 1970 session of 

the Merrimack Superior Court, analyzes the entire fall session, felony 

population (99 cases) jsrocessed through the county bench of the state 

trial court. Much like the statewide superior court sample the cases 

are categorized into three groups: "non-judicial," "non-confinement"

and "confinement" dispositions. However, these data provide a more 

detailed description of the judicial process of the state trial court. 

The first category, "non-judicial" dispositions, consists of nol 

processed, indictment waived, and no true bill dispositions; while the
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TABLE X A: DISPOSITION TABLE FOR STATEWIDE SAMPLE

CHARGE: DISPOSITIONS

OFFENSE NOL
PROCESS

DIS
MISSED

NOT
GUILTY FINED SUSPENDED

SENTENCE
SUSPENDED 
SENTENCE & 
PROBATION

PERSONAL 10 10 3 2 5 0
(16%) (16%) (5%) (3%) (8%) (00)

PROPERTY 26 6 1 4 2 1
(29%) (7%) (1%) (4%) (2%) (1%)

NON-VICTIM 2 3 0 2 0 0
(8%) (13%) (00) (8%) (00) (00)

MISDEMEANOR 6 5 0 6 1 0
(27%) (23%) (00) (27%) (5%) (00)

GRAND TOTAL 44 24 4 14 8 1
(22%) (12%) (2%) (7%) (4%) (1%)

Percentages calculated by rows
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TABLE X B: DISPOSITION TABLE FOR STATEWIDE SAMPLE (CONT.)

CHARGE: DISPOSITIONS:

OFFENSE PROBATION HOUSE OF 
CORRECTION 1-4

STATE
5-9

PRISON* 
10-14 15+ life N

PERSONAL 0 5 16 4 4 2 1 62
(00) (8%) (26%) (6%) (6%) (3%) (2%) (100%)

PROPERTY 7 13 15 15 1 0 0 91
(8%) (14%) (16%) (16%) (1%) (00) (00) (100%)

NON-VICTIM 1 5 10 1 0 0 0 24
(4%) (21%) (42%) (4%) (00) (00) (00) (100%)

MISDEMEANOR 0 3 1 0 0 0 0 22
(00) (14%) (5%) (00) (00) (00) (00) (100%)

GRAND TOTAL 8 26 42 20 5 2 1 199
(4%) (13%) (21%) (9%) (3%) (1%) (1%) (100%)

Percentages calculated by rows 

*By years of sentence
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TABLE XI A: DISPOSITION TABLE FOR MERRIMACK SAMPLE

CHARGE: DISPOSITIONS:

OFFENSE NOL INDICTMENT NO TRUE BARGAIN NOT GUILTY 
BY

INSANITYPROCESS WAIVERED BILL PLEA*

PERSONAL 2 0 3 7 1
(13%) (00) (18%) (44%) (6%)

PROPERTY 11 4 5 45 2
(15%) (6%) (7%) (64%) (3%)

NON-VICTIM 1 0 0 10 0
(8%) (00) (00) (77%) (00)

GRAND TOTAL 14 4 8 62 3
(14%) (4%) (8%) (63%) (3%)

Percentages calculated by rows

*Cases involving pre-arraignment prosecutor's discretion.
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TABLE XI B: DISPOSITION TABLE FOR MERRIMACK SAMPLE (CONT.)

CHARGE: DISPOSITIONS:

OFFENSE NOT
GUILTY

SUSPENDED
SENTENCE

PRO
BATION

HOUSE OF 
CORREC

TION
STATE PRISON* 
1-3 3-5 5+ N

PERSONAL 0 0 2 2 3 1 2 16
(00) (00) (13%) (13%) (18%) (6%) (13%) (100%)

PROPERTY 1 2 32 6 5 2 0 70
(1%) (3%) (46%) (9%) (7%) (3%) (00) (100%)

NON 1 1 5 5 0 0 0 13
VICTIM (8%) (8%) (38%) (38%) (00) (00) (00) (100%)

GRAND 2 3 39 13 8 3 2 99
TOTAL (2%) (3%) (40%) (13%) (8%) (3%) (2%) (100%)

Percentages calculated by rows 

*By years of sentence
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TABLE XII: FELONY COMPARISON FOR STATEWIDE SAMPLE

TYPE OF 
OFFENSE NATURE OF DISPOSITION

NON-JUDICIAL *NON-CONFINEMENT CONFINEMENT N

PERSONAL 20
(34%)

7
(12%)

32
(54%)

59
(100%)

PROPERTY 32 14 44 90
(36%) (15%) (49%) (100%)

NON-VICTIM 5 3 16 24
(21%) (12%) (67%) (100%)

GRAND TOTAL 57 24 92 173
(33%) (14%) (53%) (100%)

Percentages calculated by rows

*”Not guilty" dispositions not included in non-confinement calculation. 

X2 = 2.805
No significant difference
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TABLE XIII: FELONY COMPARISON FOR MERRIMACK SAMPLE

TYPE OF 
OFFENSE NATURE OF DISPOSITION

NON-JUDICIAL * NON-CONFINEMENT CONFINEMENT N

PERSONAL 5 3 8 16
(31%) (19%) (50%) (100%)

PROPERTY 20 36 13 69
(29%) (52%) (19%) (100%)

NON-VICTIM 1 6 5 12
(08%) (50%) (42%) (100%)

GRAND TOTAL 26 45 26 97
(27%) (46%) (27%) (100%)

Percentages calculated by rows

*"Not guilty" dispositions not included in non-confinement calculation.

X2 = 10.757 
P < .05
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TABLE XIV: SAMPLE COMPARISON TABLE: PERSONAL OFFENSES

NATURE OF 
DISPOSITION SAMPLE

STATEWIDE MERRIMACK N

NON-JUDICIAL 20
(34%)

5
(31%)

25

NON-CONFINEMENT 7 3 10
(12%) (19%)

CONFINEMENT 32 8 40
(54%) (50%)

GRAND TOTAL 59 16 75

Percentages calculated by columns 
X2 = 0.521
No significant differences
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TABLE XV: SAMPLE COMPARISON TABLE: PROPERTY OFFENSES

NATURE OF 
DISPOSITION SAMPLE

STATEWIDE MERRIMACK N

NON-JUDICIAL 32
(36%)

20
(29%)

52

NON-CONFINEMENT 14 36 50
(16%) (52%)

CONFINEMENT 44 13 57
(48%) (19%)

GRAND TOTAL 90 69 159

Percentages calculated by columns 
X2 = 26.994 
P < .001
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TABLE XVI: SAMPLE COMPARISON TABLE: NON-VICTIM OFFENSES

NATURE OF 
DISPOSITION SAMPLE

STATEWIDE MERRIMACK N

NON-JUDICIAL 5
(20%)

1
(08%)

6

NON-CONFINEMENT 3 6 9
(13%) (50%)

CONFINEMENT 16 5 21
(67%) (42%)

GRAND TOTAL 24 12 36

Percentages calculated by columns 
X2 = 6.107 
P < .05
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TABLE XVII: COMPOSITE SAMPLE COMPARISON TABLE

NATURE OF 
DISPOSITION SAMPLE

STATEWIDE MERRIMACK N

NON-JUDICIAL 57
(33%)

26
(27%)

83

NON-CONFINEMENT 24 45 69
(14%) (46%)

CONFINEMENT 92 26 118
(53%) (27%)

GRAND TOTAL 173 97 270

Percentages calculated by columns 
X2 = 36.37 
P < .001
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second category, "non-confinement," consists of not guilty by insanity, 

suspended sentence and probation. The "bargain plea" category was made 

possible through the confidential assistance of the county attorney.

This designated the number of non-confinement cases in which bargain 

plea and subsequent reduced charges were exchanged for guilty pleas and 

jury trial waivers. The third and last category, "confinement," is 

similar to that in the statewide sample including both sentences to the 

House of Correction or to the State Prison (see Appendix III).

The analysis of these data is best presented by the "Felony 

Comparison Tables" (Tables XII - XIII), which indicates that both the 

statewide sample and Merrimack County fall session had approximately 

one-third of their cases disposed of in a non-judicial, pre-arraignment 

fashion. The similarities end there. Major differences occur between 

each sample's non-confinement and confinement dispositions. The state

wide superior court sample had only 14 percent of its cases resulting 

in non-confinement in comparison to Merrimack’s 45 percent. A similar 

inverse relationship exists between the confinement dispositions with 

the statewide sample which had 43 percent of its cases in this category 

while Merrimack had only 27 percent. This points to seemingly differ

ential procedures within the various county jurisdictions. The 

statewide sample represents the entire ten county bench of the state 

trial court while Merrimack County represents but one county bench in 

the superior court system. Differences in the county adjudication 

process were mentioned earlier in this chapter in the context of 

explaining the overview of the superior court system (see Tablx IX). 

However, inconsistencies aside, the statewide sample does show that a 

third of the state felony cases resulted in pre-arraignment dispositions.
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Within this category, property offenses accounted for over half the 

cases (56 percent), followed by personal offenses (20 percent). Non- 

victim offenses only accounted for nine percent of the non-judicial 

dispositions. Of equal importance is the revelation that 63 percent of 

the Merrimack County fall session felony population resulted in bargain 

pleas (see Tables XIA and XIB, as well as Appendix III).

Tables XIV-XVI compare the adjudication process for both samples, 

by type of offense, while Table XVII x3rovides a composite comparison of 

the two samples. As mentioned earlier, there exists little difference 

between the samples regarding adjudication for "personal" offenses 

(Table XIV) . Both samples had axsproximately half of their cases 

sentenced to confinement, about a third processed prior to arraignment, 

and the remainder (fewest) resulted in non-confinement sentences. 

Significant differences occur when both samples are compared for 

"prox)erty" and "non-victim" offenses. The statewide sample had nearly 

half of its x^roperty offenses (Table XV) sentenced to confinement while 

Merrimack had only 29 percent in this category. The Merrimack sample, 

one of ten counties in the State, had most (52 percent) of its cases 

result in non-confinement sentences as against statewide's 16 percent. 

Both samples had about a third of their cases processed prior to 

arraignment (non-judicial disposition). Regarding "non-victim" offenses 

(Table XVI), a similar pattern occurred with the statewide sample having 

most of its cases result in confinement while the Merrimack sample had 

most of its cases receiving non-confinement sentences. Another dejoarture 

between the two samples involved the number of non-judicial dispositions. 

The statewide samxxle had 20 percent of its cases disjjosed jsrior to 

arraignment while Merrimack had only 8 percent. The composite table
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(Table XVII) bears out the overall differences between the two samples 

again with the most marked differences occurring between the non

confinement and confinement categories.

The Merrimack/statewide comparison serves as an internal check 

on the overall New Hampshire judicial scene. It is designed to ascertain 

rural/urban differences within the state. This is important since the 

state trial court convenes at the county level with each county's 

docket reflecting the general characteristics of that area. Merrimack 

is the transitional county out of the state's ten counties. While 

being one of the four most populated counties it, at the same time, 

shares many characteristics associated with the less populated rural 

counties in that it is relatively rural with a stable, homogeneous 

population. Merrimack County, then, is used as an indicator of the 

judicial procedures among the more stable, rural jurisdictions.

One thing brought out by the Merrimack/statewide comparison is 

that serious personal crimes are dealt with consistently regardless of 

type of jurisdiction. These offenses resulted in harsher sentences in 

both samples. Differences did, however, occur regarding property and 

non-victim offenses between the two samples. This most likely reflects 

rural/urban differences in adjudication practices. In the rural 

jurisdictions sheriffs, the local police, district judges and county 

attorneys can rely more on informal inputs into their decision making 

process hence making better use of their discretionary powers. That 

is, they can call on other community members to heljj them appraise the 

situation and since most people in the area have been residents for 

many generations reliable information can be obtained through these 

procedures. And in situations such as these, lighter formal sentences
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do not necessarily signify weaker control situations since informal 

constraints through folkways and mores can be brought to bear on these 

suspects once they are back in the community. These techniques are 

virtually impossible in the larger urban areas characterized by a high 

proportion of transient multiethnic and racial groups. Here law 

enforcement, the prosecution and the court have no alternative other 

than to make best use of the existing formal legal controls at their 

disposal. Hence, a greater proportion of property and non-victim 

offenders are processed in the more populated urban counties than is 

the case in the more stable rural counties like Merrimack.
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2. Correctional Out-Put

Corrections performs an out-put function to the adversary trial 

court system in that it receives the "losers" of the judicial game.

The Task Force Report elaborated on this theme by stating:

Incarceration has inherent limitations as a method for the 
general control of crime. Of all the index crimes reported to 
the police, only about 25 percent are cleared by arrest. About 
10-20 percent of the individuals arrested are sentenced to jail 
or prison. The jail terms are less than a year, and the aver
age prison time is about one and a half years. So only a small 
percentage of the total possible crimes that could be committed 
on any given day are avoided by imprisonment. Probation and 
parole supervision may also serve to some extent to incapacitate, 
but how much they do is clearly hard to measure and no data on 
their restraining effects exist at present (Task Force Report: 
Corrections, 1967:55).

The questions raised concerning the functioning of the New 

Hampshire correctional system are: 1. Does the proportion of accused

who are incarcerated vary significantly in relationship to the degree 

of seriousness of offense; and 2. To what extent do the state 

correctional institutions comply with their custodial mandate? The 

data base for exploring the first question stems from the statewide and 

Merrimack analysis presented in Tables X-XI. Separate tables (Tables 

XVIII-XIX) address themselves specifically to the confinement issue.

In answering the second question concerning the custodial mandate of 

the New Hampshire correctional system, profiles of the state prison and 

houses of correction are presented in relation to the nature and extent 

of the protective, punitive and reformative functions.
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TABLE XVIII: CONFINEMENT TABLE FOR STATEWIDE SAMPLE

CHARGE: DISPOSITION:

OFFENSE: *NON-CONFINEMENT CONFINEMENT N

PERSONAL 30 (48%) 32 (52%) 62

PROPERTY 47 (52%) 44 (48%) 91

NON-VICTIM 8 (33%) 16 (67%) 24

MISDEMEANOR 18 (82%) 4 (18%) 22

GRAND TOTAL 103 (52%) 96 (48%) 199

*Non-confinement includes both "non-judicial" and "non-confinement" 
type dispositions (see Tables X-XIII) .

Percentages calculated by rows

X2 = 11.5072 
P < .01 
C = 0.2389
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TABLE XIX: CONFINEMENT TABLE FOR MERRIMACK SAMPLE

CHARGE: DISPOSITION:

OFFENSE: * NON-CONFINEMENT CONFINEMENT N

PERSONAL 8 (50%) 8 (50%) 16

PROPERTY 57 (81%) 13 (19%) 70

NON-VICTIM 8 (62%) 5 (38%) 13

GRAND TOTAL 73 (74%) 26 (26%) 99

*Non-confinement includes both "non-judicial" and "non-confinement” 
type dispositions (see Tables X-XIII).

Percentages calculated by rows
X2 = 7.7927 
P < .05 
C = 0.2701
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TABLE XX: DISPOSITION AND SERIOUSNESS OF OFFENSE FOR STATEWIDE SAMPLE

CHARGE: DISPOSITION:

OFFENSE NON-JUDICIAL *NON-CONFINEMENT CONFINEMENT N

MURDER** 0 (00) 0 (00) 5 (100%) 5

RAPE** 7 (78%) 0 (00) 2 (22%) 9

ROBBERY** 0 (00) 2 (14%) 12 (86%) 14

AGGRAVATED
ASSAULT** 9 (47%) 2 (11%) 8 (42%) 19

BURGLARY 9 (22%) 6 (15%) 26 (63%) 41

GRAND
LARCENY 2 (33%) 0 (00) 4 (67%) 6

AUTO
THEFT 4 (100%) 0 (00) 0 (00) 4

GRAND TOTAL 31 (32%) 10 (10%) 57 (58%) 98

*Non-confinement does not include "not guilty" dispositions.

**These crimes also constitute "violent" offenses according to the 
FBI's "Crime Index."
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a. Confinement versus Non-Confinement

Three tables explore the question of confinement versus non

confinement. Two of these tables (Tables XVIII, XIX) examine the 

nature of confinement for both the statewide and Merrimack samples by 

broad type of offense while a third table looks at the nature of 

disposition in relations to the seriousness of specific offense 

(Table XX).

The statewide sample resulted in 52 percent of its cases 

disposed of other than through confinement while the remaining cases 

(48 percent) resulted in confinement at either the state prison or 

houses of correction. In comparison, the Merrimack County felony 

population had 74 percent of its cases disposed of other than through

confinement while 26 percent were incarcerated.

In the statewide sample both personal and property offenses 

were closely divided between confinement and non-confinement disposi

tions. The greatest variance was in the non-victim category where 

twice as many offenses resulted in incarceration as did those otherwise 

disposed. The misdemeanor category had, as would be expected, a 

substantially large proportion of its cases resulting in non-confinement. 

The Merrimack County data, like the statewide sample, had an even 

distribution of confinement/non-confinement dispositions for personal 

offenses; however, the similarities end there. Eighty-one percent of 

the property cases resulted in non-confinement dispositions as against 

the statewide sample's 52 percent. Also, the non-victim category 

comparisons were inversely related with the Merrimack sample having 62 

percent resulting in non-confinement while the statewide sample had 67

percent resulting in confinement.
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Table XX presents the nature of disposition versus the serious

ness of offense. Here the seven most serious crimes, as designated by 

the Federal Bureau of Investigation's Uniform Crime Report (1970), from 

the statewide superior court sample are compared in relation to the 

severity of disposition. These seven crimes account for approximately 

half of those represented in the entire statewide superior court 

sample (98 out of 199). A third resulted in pre-arraignment (non

judicial) dispositions at the hands of the prosecutors prior to court 

action while ten percent were found guilty of the charge but not 

incarcerated, and the majority (58 percent) were found guilty and 

incarcerated. Of the "violent" crimes, the five murder cases resulting 

in guilty dispositions (three were found to be "not guilty") were all 

incarcerated as were eight-six percent of the robbery cases. However, 

only 22 percent of the rape cases resulted in confinement while less 

than half (42 percent) of the aggravated assault cases met with confine

ment. The confinement pattern varies directly with the seriousness of 

offense in that incarceration is closely associated with murder, 

robbery, grand larceny and burglary.

b. Custodial Role of the New Hampshire Correctional System

According to Haskel and Yablonsky (1970), the overall custodial 

correctional role is divided into three primary functions: protective,

punitive and reformative. The protective function is to protect 

society from dangerous criminals while the punitive function is two

fold: 1. to deter future criminals; and 2. to placate the public,

assuring them that retaliation toward the convicted criminal occurs.
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The reformative function involves attempts to modify deviant behavioral 

patterns through rehabilitation. These functions, while applicable to 

the nation's correctional system, do not necessarily work, suggested 

Haskel and Yablonsky. The functions of punishment and reformation 

may very well be counter-productive. The protective function is 

questionable since there does not seem to be any evidence that only 

"dangerous criminals" are incarcerated or that all "dangerous criminals" 

are, in fact, confined once adjudged guilty. A related protective 

element of correctional institutions is the safety of the inmates them

selves. The murder of the self-confessed "Boston strangler" in 

Massachusetts and the multiple stabbing of the convicted migrant worker 

murderer in a California prison are recent examples of the lack of 

inmate protection in our nation's correctional facilities (Newsweek, 1973). 

A lack of inmate security often results in punitive actions being 

administered by inmates on their fellow inmates. Another protective/ 

punitive issue is the extent of unofficial punitive measures being doled
Iout by correctional staff members. The Arkansas state prison expose 

during the late sixties cited patterns of abuse, including the shooting 

of prisoners, gratuitous beatings with rubber hoses, sexual perversion 

and other forms of punishment (Haskel and Yablonsky, 1970:466). When 

considering the inmates' lot, Sykes (1958) probably best outlined the 

deprivations of imprisonment. He suggested that incarceration imposes 

certain losses and deprivations such as the loss of liberty, goods and 

services, heterosexual relations, autonomy, as well as, the loss of 

security.
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In looking at the New Hampshire correctional system, the protec

tion of both society and the inmates will be considered. Unofficial use 

of punitive measures by either the staff or inmates is difficult to 

ascertain without a prolonged participant observation type of research, 

which was not possible in the context of this study. Also, the reforma

tive function, for the sake of this study, will be equated with 

rehabilitation programs. The state prison received three hundred and 

eighty-seven inmates from New Hampshire for the 1968-70 biennium. 

Twenty-eight of these were sentenced for the seven serious crimes 

constituting the Federal Bureau of Investigations's "crime index."

TABLE XXI: STATE PRISON POPULATION BY TYPE OF OFFENSE:

*OFFENSE NUMBER OF INMATES

Murder** 7

Forcible Rape** 6

Robbery** 14

Aggravated Assault** 49

Burglary 22

Larceny (Grand) 3

Auto Theft 8

TOTAL 109

*Federal Bureau of Investigation, 

**Indicates "violent" crimes

"Crime Index" category used.
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The most common offense for which inmates were incarcerated 

during 1968-1970 was not included in the crime index— violation of 

parole which accounted for 110 cases. Breaking and entering type 

offenses accounted for the next highest percentage of imprisonment with 

64 cases (17 percent of the incarcerated population). Drug related 

offenses made up 6 percent (22 cases) of the newly received inmates 

(see Prison Report, 1970).

The state prison population is seldom overcrowded by general 

prison standards and with the exception of recent limited inmate 

protest, internal security seems moderately safe. Rehabilitation pro

grams usually consist of the existing prison industries: carpenter,

license plate and print shops. Additional rehabilitative programs are 

at the mercy of the federal government. Recently federal funds were 

available for x^rimary and secondary classroom educational programs as 

well as for auto and small engine repairs. These xerograms are tenuous,

however, in that the state is reluctant to continue them once federal

funding ceases (see Chax^ter V).

Dex^rivations do occur at the state prison. Homosexuality is a

problem as it is elsewhere in the nation's correctional system. Staff/

inmate tension of the nature Goffman (1961) mentioned in his works on 

institutions seems to be evident. I noticed this in my own observations, 

and it was conveyed to me by others at the prison (both staff and 

inmates).

The other category of correctional institutions where convicted 

criminals are referred from the state trial court system are the state's 

eleven houses of correction (see Chapter V). These facilities offer 

virtually no reformative functions whatsoever. They are basically
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"custodial." If these institutions safeguard society from its criminals, 

they certainly do not offer much protection or any other form of care

for the inmates other than basic food and shelter. Dental, medical and

other mental and physical health problems are ignored. The irony of 

this system is that, although seemingly much more primitive than the 

state prison, it usually houses misdemeanors serving confinement sen

tences. A study conducted and funded by the Law Enforcement Assistance 

Administration (1970) found in their report that the rehabilitation, 

training, and treatment were virtually nonexistent in the county houses 

of correction (see Chapter V). Wooden, creosoted floors and inadequate 

fire exits provide potential fire hazards. One complex had chains 

through the bars as a means of securing the cells.

The non-confinement or open correctional institutions of parole

and probation do not adequately provide the supervisory function they 

are assigned, mainly because they are so overworked and understaffed.

The state probation office averages seventy cases (both adult and 

juvenile) per probation officer. This situation is made worse by the 

numerous court preliminary investigations and domestic relation cases 

that have to also be handled by the probation officers. A similar 

situation confronts the state parole office which has only three men to 

handle over two hundred parolees statewide.

At best, the overall custodial function of the closed correc

tional institutions (state prison and houses of correction) is to house 

criminals, and not always only the most serious offenders, referred to 

it from the state trial court system as well as from lower courts.

Less clear is the function of the open correctional institutions, such
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as probation and parole since even their supervisory role is highly 

questionable.

How does the state's judiciary and correctional systems' perfor

mance compare with their ideal mandate? Does the judiciary provide the 

guarantees associated with the adversary system, and, if not, how does 

it deviate from these standards?

The bail data indicates an inverse relationship exists between 

the seriousness of offense (personal versus property and non-victim) 

and the availability of reasonable bail. Of course, this violates the 

basic ideals involving the use of bail. According to the major judicial 

premise, innocence is assumed until guilt is determined beyond a 

reasonable doubt; pre-sentence deterrence through the use of unreason

able bail or the denial of bail, still constitutes a serious breach of 

adversary ideals, regardless of the well-meaningness of the judge.

The study also reveals the prevalence of pre-arraignment 

omis.sions and reductions of charges referred to the prosecutor's office. 

This usually involves either the prosecutor's discretion to nol process 

cases due to a congested court calendar, or "bargain justice" whereby 

the prosecution and defense "work out a deal" in exchange for a guilty 

plea at arraignment. The data indicate that about a third of both the 

statewide and Merrimack samples were disposed of in a non-judicial 

fashion. Although information concerning "bargain pleas" was not 

available for the statewide sample, the Merrimack sample had 63 percent 

of its cases resolved this way.

While pre-arraignment modification or elimination of charges is 

often supported on the basis that it helps keep the wheels of justice 

moving, the lack of formal recognition along with no official checks on
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procedures allows for a situation of "chance" selection at best and 

collusion and self-interest justice at worse. The American Bar 

Foundation's Survey of the Administration of Criminal Justice in the 

United States response to prearraignment prosecutors'discretion is:

Inequality of treatment is abhorrent when it is the result 
of deliberate malice or even lack of concern. It is, though 
to a lesser degree, also undesirable when the selection is 
dictated by fortuitous circumstances, or randomly (Miller,
1969:349).

Concerning bargain justice the American Bar Foundation Report 

again stressed the lack of official recognition and checks and balances 

on those engaging in this practice:

. . . The guilty plea process, frequently occurring and
of great administrative significance, has grown without much 
formal attention, with very little legislative or appellate 
court guidance. Plea bargaining, while long known to those 
familiar with criminal courts, has remained largely unrecognized 
to all but direct participants (Newman, 1966:231).

It is one thing to say that judicial shortcuts benefit the 

criminal justice process in that it keeps the criminal justice apparatus 

moving, and quite another thing to .imply that these processes facilitate 

the "ideals” of justice. It may very well be that non-judicial disposi

tions and bargain justice might become "normal” legitimate judicial 

procedures in the future, but to become so they must first be officially 

recognized and secondly, a system of reliable checks must be implemented 

to insure that "justice is done."

New Hampshire had no such official checks on the use of these 

judicial shortcuts, and conversations with the Assistant Attorney 

General in charge of criminal cases and with county attorneys from 

Merrimack, Hillsborough and Rockingham counties led me to conclude that 

most likely self-interest considerations superseded the facilitation
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of judicial ideals. If this was the case, then most likely selection 

was not random. Without appropriate checks on judicial shortcuts there 

is no guarantee that society is being protected from its most serious 

criminals nor is there an insurance of fair justice for defendants 

processed before the courts.

Corrections, the output of the judiciary, refers to those cases 

resulting in convictions. Do these confined dispositions represent the 

most serious offenses processed through the state trial court? Using 

the Federal Bureau of Investigation's "crime index" as an indication of 

serious offenses, these crimes accounted for 49 percent (98 cases) of 

the entire statewide sample. Of these "serious" crimes, 58 percent 

resulted in confinement with murder, robbery, grand larceny and burglary 

representing the most likely crimes to result in a prison term. Con

finement and seriousness of offense do seem to be positively related in 

this study.

The custodial role of corrections is less conclusive. While 

the state prison seems to provide a moderately adequate custodial 

service, the houses of correction, in comparison, leave much to be 

desired.

However, when putting the law enforcement input and correc

tional output in perspective vis-a-vis, the adversary system, it 

becomes apparent that their success is dependent upon the overall 

success of the judiciary. When the judiciary fails, law enforcement 

and corrections are also affected. Thai is, the police may well feel 

slighted when a sizable portion of their original charges result in 

dismissals or reduction of charges. At the same time, these same 

judicial tactics subsequently modify the nature of offenses processed
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through the court often disguising the original charges, resulting in 

misrepresented conviction data. Hence, if the judiciary fails, it is 

quite apparent that this is transmitted in part to its input and output 

functionaries— law enforcement and correctional personnel.



CHAPTER VIII

SUMMARY

This chapter attempts to draw together the thesis explored in 

this study. First, the purpose of the study is reviewed. Then the 

guiding questions exploring the degree of actual consensus to the 

criminal justice ideals are correlated with the empirical examination 

of the New Hampshire criminal justice system presented in Chapters VI 

and VII. This is followed with a discussion of the functions of 

selectivity within the criminal justice system, especially as it 

relates to ideal/actual judicial variance. Lastly, we look at social 

situational trends involving ideal types of criminal justice control.

187
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1. The Purpose of the Study Reviewed

The basic thrust of the study has been to ascertain to what 

extent the ideals and practices of criminal justice are in accord with 

each other and if they do not, what is the nature of their variance.

One type of ideal/actual variance, that of the adjudicated individual 

defendant, is of considerable importance here. Illegal or quasi-legal 

procedures which result in selective attrition are primary indicators 

of discrepancies between the ideal and actual criminal justice system.

One criminal justice system, that of the state of New Hampshire, 

was examined in detail. Discussion of the ideal manifest functioning 

of the adversary trial court system is presented in Chapter V while the 

actual practices of the New Hampshire criminal justice system as they 

relate to the state trial court system are discussed in Chapters VI and 

VII.
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2. The Applicability of the Ideals of Justice

The vehicle used to determine the applicability of criminal 

justice ideals in the actual criminal justice process was the raising 

of certain guiding questions which could then be discussed in the 

context of the available data reflecting the operation of the state 

trial court system. The discussion of the state criminal justice 

system, divided into two chapters, involves the system's three sub

components: law enforcement, judiciary, and corrections. Law

enforcement and corrections respectively are playing input and output 

functions to the state trial court system.

In the first of these two chapters (Chapter VI), an overview of 

the state's criminal population is presented providing a demographic 

basis for comparing the state's trial court sample discussed in Chapter 

VII. The remainder of Chapter VI addresses itself to the functioning 

of law enforcement in the state system while Chapter VII continues with 

this discussion examining the judiciary and corrections. It is in the 

context of these discussions tnat the questions pertaining to the 

applicability of the manifested judicial ideals can be, partially at 

least, answered.

a. Law Enforcement

To what extent did New Hampshire law enforcement protect the 

public from serious offenders by arresting these offenders and bringing 

them before the state judiciary for prosecution? The statewide, state 

police report shows that of the 1,469 crimes cleared by arrest 55
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percent were of the felony nature. Two serious offenses, burglary with 

480 cases and grand larceny with 116 cases, topped the list for felony 

crimes. The other five serious offenses used in the Federal Bureau of 

Investigation's crime index (murder, rape, aggravated assault, robbery 

and auto larceny) accounted for 60 more crimes reported. All told, the 

crime index offenses (656 crimes) accounted for 81 percent of the felony 

cases (811) in the statewide, state police report. The limitations of 

the state police report aside, the state's law enforcement agencies 

seemed to have performed well during 1970. Their performance becomes 

more significant when it is realized that investigation of criminal 

violations accounts for only a small proportion of their work load.

b. The Judiciary

How effective was the judiciary in adjudicating defendants 

referred to it from the jjolice and from grand juries? And how did the 

judiciary fare concerning the issues of bail, number of jury trials, 

quality of defense and collusion?

The availability of reasonable money bail was inversely propor

tionate to the seriousness of offense (personal versus property and 

non-victim). The use of bail as a pre-trial deterrent is by no means 

limited to New Hampshire. Nonetheless, this widespread misuse of bail 

does not right the issue. According to judicial ideals, bail, either 

money or one's word, is merely to insure the defendant's appe£irance 

before the court at a later date. Selective use of bail often gives 

those defendants who have access to bail an unfair, although legal, 

advantage over those who are denied their pre-trial freedom either 

through excessive bail or being held in lieu of bail.
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The state trial court data (Tables X-XIII) is presented by 

disposition according to type of offense (personal versus property and 

non-victim; also see Appendices II and III). The dispositions are 

divided into three categories: non-judicial, non-confinement, and

confinement. Non-judicial dispositions, a form of non-confinement 

disposition, refer to those cases handled out of court, prior to 

arraignment, and us\ially determined by the prosecutor. Non-confinement 

and confinement dispositions refer to those cases processed through the 

court. The nature of confinement becomes more crucial when looking at 

the correctional out-put.

The felony comparison tables (Tables XII-XIII) indicate that 

both the statewide and Merrimack samples had approximately a third of 

their cases disposed of in a non-judicial fashion. In the statewide 

sample (representative of the entire state), property offenses accounted 

for 56 percent of the non-judicial cases, followed by personal offenses 

with 20 percent and non-victim offenses with only 9 percent.

The Merrimack fall session felony population data provided addi

tional information on the nature of non-judicial attrition of criminal 

cases. While working in close collaboration with the county attorney 

it was determined that 63 percent of the 99 felony cases processed 

through the state trial court system involved bargain pleas. In these 

cases, the prosecutor, defense and defendant agreed to a prearranged 

"deal" whereby reduction of charges, or both, were exchanged for a 

guilty plea at arraignment. This process does not include those cases 

already no! processed, filed or otherwise disposed. Merrimack County 

is one of the most populated counties in the state although it is the 

least populated of the four-county sample presented in Table VIII. If
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this process occurs in Merrimack, it is safe to assume that it occurs 

elsewhere in the state, especially in those counties which have the 

most congested court dockets. The extent of bargain justice is 

difficult to ascertain since the court data only reveal the "adjusted 

charge," not the original charge or charges brought against the defend

ant. In addition to distorting the criminal charges brought before the 

courts, bargain justice violates the separation of judicial powers so 

crucial to the adversary ideals. Not only does collusion occur within 

the adversary process, it has become institutionalized in many 

jurisdictions. Technically, all parties involved are guilty of perjury 

and obstruction of justice. In reality, these techniques have become 

necessary for justice to work and without these practices many 

jurisdictions would be overwhelmed with a backlog of cases. Currently 

attempts are being made to make bargain justice an acceptable, legal 

practice. This means that certain provisions will be necessary to 

insure that due process is not forfeited for judicial expediency.

Tables XIV-XVII compared the statewide and Merrimack samples 

to see if any overall selective trend occurred within the respective 

disposition patterns. The samples were consistent only concerning 

"personal" offenses with both having the majority of their cases 

sentenced to confinement, a third being processed prior to arraignment 

and 12 to 19 percent resulting in non-confinement. The property, non

victim and composite comparison tables indicated marked differences 

between the samples, especially regarding differences in confinement 

versus non-confinement: sentences. In all categories, Merrimack had 

more cases resulting in non-confinement than the statewide sample and 

conversely, the statewide sample had more cases resulting in confinement
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than was the case for Merrimack. The lack of a discernible pattern 

with the state trial court leads one to believe that probably varied 

interest and practices occurred throughout the state jurisdiction.

A plausible explanation rests with the county attorneys who are 

elected, part-time officials possessing considerable power and authority 

regarding the adjudication of criminal cases before the state trial 

court (see Chapter V). Their decisions involve both non-judicial attri

tion (nol processes, dismissed, filed) as well as the nature of the 

final charges to be presented at arraignment. The latter reflects the 

prosecutor's close working relationship with the grand jury, the clerk 

of court, defense lawyers and the judge. At bench trials the court 

often gives considerable weight to the prosecutor's recommended sentence 

for the defendant. Collusion in this situation is difficult to avoid 

since the county attorneys are also practicing lawyers. In a small 

state such as New Hampshire most attorneys practicing within a certain 

district, usually a county, know each other and most likely are good 

friends or associates. To what extent these close personal and 

professional relationships enter into the decision-making process of 

the county attorney is not known, but they cannot be dismissed either 

since the likelihood of professional collusion is quite probable.

Professional collusion between the prosecutor and defense is 

not wrong in itself. Actually it often serves to keep the administration 

of justice moving. However, there may be considerable differences 

between "speedy" justice and "fair" justice. On-the-spot execution is 

a common practice in Uganda and certainly provides a form of speedy 

justice; yet often in these situations "due process" and individual 

rights are the first victims of streamlined justice. Although the
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chances of such programs being incorporated in the United States is 

slim, direct links have been established between oppressive judicial 

practices in other countries (South Viet Nam, Thailand, Greece, Brazil, 

Uruguay find others) and the United States through its police adviser 

programs (Time, 1974). These types of modified police-states have met 

with disapproval by the prestigious International Commission of Jurist, 

and they recently castigated Uganda's criminal justice system. New 

Hampshire is a far cry from Uganda, and one can rest assured that most 

criminal justice personnel in the state have a high regard for the law 

and the judicial process. This aside, it is still possible for bias 

and ethnocentrism as well as self-interest to enter into administrative 

decision-making policies--procedures which could result in discrimina

tory selection. To avoid this, checks and balances must become an 

integral part of prosecutors' discretion, bargain justice and any other 

aspect of shortcut justice. This is necessary to insure "due process," 

fair justice, and societal protection. And equally important, without 

these checks no one knows to what extent ".ideal" judicial practices are 

being facilitated or to what extent they are being abused. The latter 

is strongly suxqported, however, by ex post facto research on those 

eventually incarcerated--the "losers" of the judicial process. While 

the majority of serious felons are white; accounting for approximately 

70 percent of all rerjorted and recorded felons, the majority of those 

eventually incarcerated to long term sentences are non-whites (Task 

Force Rejiort: Assessment of Crime, 1967).

Certain of the issues centered about the judiciary have not 

been conclusively resolved. Ironically, prearraignment plea bargaining 

and other behind the scene deals between the prosecutor, defense and,
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sometimes, the bench makes it difficult to know if the charges in the 

state probation office files actually represent the original charges 

or if they reflect charges stemming from bargain justice. Even more 

difficult is the determination of the number of jury trial cases as 

against bench trials. The only cases where it is certain that petit 

juries were used are those resulting in "not guilty" verdicts. Quality 

of defense was equally difficult to ascertain given the limitations of 

the information available. And collusion can only be inferred from 

those cases resulting in non-judicial dispositions in both samples and 

those cases involving plea bargaining from the flerrimack sample.

Lastly, it is important to note that there is no fool proof way of 

separating natural, legal selective attrition from illegal and quasi- 

legal selective attrition in this study. Yet, it is obvious that the 

New Hampshire judiciary has drifted considerably from its avowed 

judicial ideals.

c. Corrections

How consistent are dispositions handed down from the trial 

court in relation to the seriousness of offenses and to what extent do 

the state correctional institutions comply to their custodial mandate, 

are the questions asked of the New Hampshire correctional system. In 

answering the first question concerning confinement, both the statewide 

and Merrimack samples were dichotomized along these lines (Tables XIV- 

XV). The statewide sample had 52 percent of its cases disposed of 

other than through confinement while the Merrimack County sample had 74 

percent not confined. This indicated that both data sources resulted
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in more cases being handled other than through incarceration to either 

the state prison or houses of correction.

Were those confined representative of serious crimes? Table 

XVII addresses itself to this question by presenting the seven serious 

crimes listed in the Federal Bureau of Investigation's crime index and 

determining which resulted in confinement. These crimes accounted for 

nearly half (98 cases) of the entire statewide sample {199 cases). A 

majority of these cases (58 percent) did result in confinement. This 

table shows that murder, robbery, grand larceny and burglary, in 

descending order, are the crimes most likelv to result in confinement. 

Confinement and seriousness of offense, as far as this study is con

cerned, do seem to be related. A similar probe was made regarding the 

nature of criminal charges associated with felons received in the state 

prison where long termers are sentenced. Table XVII, again using the 

crime index, shows that twenty-eight percent (109 inmates) out of a 

total of three hundred and eighty-seven received for the 1968-70 

biennium were incarcerated for these seven crimes. Most referrals (110 

cases) were for violation of parole. Controlling on this offense, the 

crime index accounts for 48 percent of the incoming inmate population.

As for the custodial role, the state prison seems to adequately 

protect both society and the inmates with little excessive punishment 

other than that associated with incarceration itself (Sykes, 1958).

The reformative role is questionable and contingent on federal programs. 

The houses of correction, which usually house inmates serving sentences 

of a year or less (mostly misdemeanors), are failures, according to 

Ilaskel and Yablonsky's criteria (1970), providing little protection to 

either society or the inmates. The correctional environment seems
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excessively cruel while reformative and rehabilitative programs are 

totally lacking (LEAA, 1970). Overall, it seems that those convicted 

criminals incarcerated are the ones who committed the most serious 

offenses. The reader must keep in mind, however, that bargain pleas 

and non-judicial modification of charges alters the nature of offenses 

considerably.

The study shows that the role of the police and corrections are 

quite dependent on the judiciary. If the judiciary fails to function 

according to its ideal mandate, then latent or unintended practices 

occur, often becoming institutionalized. This contradiction between 

the avowed ideals and modified practices could well be a major source 

of frustration not only to those in the judiciary but to the police and 

corrections as well (see Chapter VII and The Task Force Report: The

Courts, 1967) .



198

3. The Apparent Function of Selection

Overall, the research supports the general contention that there 

exists a selection process in the adjudication of criminal deviance in 

our criminal justice system which is very likely in part due to varia

tions divergence from the ideals of that system rather than to sheer 

chance. The research supports other studies which indicate the general 

selection trend in the United States (see Chapter VII; Quinney, 1971; 

and The Task force Reports: The Courts and Corrections, 1967). These

studies included discussions on the misuse of bail, the negotiated plea 

of guilty, pretrial dismissal of cases, the need for more and better 

qualified defense attorneys and the apparent failure of our correctional 

system; all matters related to the malfunctioning of our judicial 

ideals and supportive of the basic thesis presented in this work.

The Task Force Report on Science and Technology (1967) graphi

cally presented the national picture regarding criminal justice 

selection by noting that for 1965, 2,780,140 index crimes (7 offenses) 

were reported resulting in only 7 27,000 arrests and 1,053,000 unappre

hended offenders. Of the 727,000 arrested felons, 290,000 had no 

complaint filed, or the charges were reduced while 177,000 had formal 

felony charges filed. Of the 177,000 formally charged cases, 9,000 

were dismissed; 25,000 resulted in bench trials with 5,000 acquittals, 

while 13,000 had jury trials with 3,000 acquittals. One hundred thirty 

thousand pleaded guilty at arraignment. This resulted in 160,000 of 

the 727,000 arrested felons being sentenced; of which 63,000 were 

imprisoned; 56,000 placed on probation; 6,000 given suspended sentences;
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and 35,000 serving short jail sentences and subsequently released.

This documentation of the attrition of serious criminal offenses in our 

criminal justice system substantiates the extent of selective justice. 

This coupled with the numerous arguments concerning the nature of 

judicial discrimination provides a strong argument supporting the 

existence of widespread idea1/actual judicial variance in our criminal 

justice system.

New Hampshire shares in common with the overall national profile 

certain selective characteristics; that the criminal deviant is typified 

as involving teenage or young adults, males, mostly from the lower 

strata, charged mostly with the commission of property offenses (see 

Chapter VI and The Task Force Report and the Uniform Crime Report-1970). 

New Hampshire departs from the national trend in that its criminal 

offenders are primarily white while in numerous other jurisdictions 

Blacks and other non-white groups are often disproportionately repre

sented, especially in low socio-economic communities. New Hampshire 

does not have a sizable non-white population; therefore, comparisons 

cannot be validly made. This profile of the average apprehended felon, 

whether it reflects national trends or that of New Hampshire, represents 

only a portion of the total criminal population. Many forms of criminal 

deviance go undetected while a considerable percentage of those detected 

are never cleared by arrest (Quinney, 1971). This is especially true 

for property offenses which account for the largest number of arrests. 

That is, although the most common criminal arrest involves property 

offenses, approximately eighty percent; of the detected property offenses 

are not cleared by arrest (Uniform Crime Report, 1970). And it is 

estimated that the detected property offenses represent but a small
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portion of the actual number of these offenses (see Quinney, 1971; The 

Task Force Report; The Courts, and Science and Technology, 1967; as 

well as the 1974 LEAA Report on Miscalculated Crimes in United States 

Cities). This information concerning the nature of selective justice, 

especially the class, sex, age, and type of offense factors, add clarity 

to the Task Force Report's study on index crime attrition. Since the 

index crimes include the seven most serious felony offenses threatening 

our society, according to the Federal Bureau of Investigation, it seems 

apparent that a goodly number of the offenses processed out of the 

normal adjudication process involved burglary, robbery, grand Larceny 

and auto theft while the most vunerable victims of our discriminatory 

system of criminal justice are those who commit personal offenses 

(especially murder or aggravated assault), are from the lower classes, 

and are most likely minority males (Task Force Report: Science and

Technology, 1967). Class selection seems to facilitate the structural 

explanation of selectivity. Differential treatment of various classes 

by the criminal justice apparatus is well known. Affluent members of 

society get better treatment under our form of applied justice while 

those from the lower classes are most likely to be arrested, denied 

reasonable bail, found guilty and eventually incarcerated (see Chapter 

III) .

Furthermore, those cases which are brought before the criminal 

justice system are subjected to additional selection in that only a 

small percentage of these cases are actually processed in the fashion 

prescribed by the ideals of justice, particularly by a jury trial. The 

research indicates the widespread use of bargain justice and non- 

judicia.l dispositions determined mainly by the prosecution. The 1967
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Presidential Commission on Law Enforcement and the Administration of 

Justice documents the prevalence of bargain justice in the United 

States, indicating that this phenomenon is not unique to New Hampshire.

The wide use of bargain justice throughout our nation implies

that it is an institutionalized part of our applied judicial system.

Yet the practice of bargain justice still constitutes a serious 

violation of our judicial ideals, obviously causing a cultural lag 

between our judicial ideals and practices. Selective justice most 

likely will continue to remain an integral part of our criminal justice

process but many things must be done to insure due process and

individual rights. As the practice stands now there are no legal 

mechanisms operating to protect society from serious felons dismissed 

through presecutory discretion and, equally important, to protect 

innocently accused persons from unjust legal consequences.

There is every indication that New Hampshire's criminal justice 

system functions better than the national average in that it is not 

burdened with many of the problems encountered in more complex systems, 

including the racial factor which plagues many states (Task Force 

Report: Courts, 1967).

Taking into consideration the merits of the New Hampshire 

system, however, that system falls far short of the ideals prescribed 

by the criminal justice mandate. The research bears this out by 

indicating discrepancies in the administration of bail, accompanied 

with the prevalence of reduced charges, bargain pleas, selective dispo

sitions and inconsistent sentences. The selection process strongly 

indicates that only a small portion of the criminal population is 

effected by the judicial x: , r o c e s s - T h e  major significance of this



202

phenomenon is that the relatively small sample of criminal deviants who 

are eventually incarcerated as a result of the criminal justice adjudi

cation process seem to be selectively discriminated against by society. 

Why then do these practices continue in our society especially when 

they obviously violate the ideal mandates of justice? One reasonable 

answer to this perplexing question is that this selective sample of 

criminal deviants provides society with important latent functions.

As explained earlier these functions are twofold. On the one hand, 

they provide the political and criminal justice apparatus with 

justifications for their policies and existence. On the other hand, 

latent functions provide society with visible boundaries delimiting the 

extents of legitimate behavior. While these latent functions may seem 

to be essential to society's functioning, it is questionable if the 

current extent of the selection process is necessary to sustain these 

functions.

A serious consequence of the continuation of this process is 

that as selective justice becomes more entrenched and institutionalized 

as a means of social control, the less likely is it that the ideals of 

justice can be met. This trend, if unaltered and carried to its 

extremes, could provide the political and the control apparatus with 

virtually unlimited power which would seriously alter our form of 

society especially as it is described in the Federal Constitution 

(Skolnick, 1969). Alternatives to this trend are now discussed in the 

following section.
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4. The Larger Implication of the Study

The larger implication of this research, both the theoretical 

and investigative aspects, points to the fact that there exists in our 

society a selection process concerning the functioning of the criminal 

justice system. This selection process, in turn, seems to be related 

to limiting structural conditions prevalent in our society. The lack 

of acceptable occupational and status positions in our society 

inadvertently influence some of these dissatisfied members of society 

to seek out illegitimate deviant roles. This social situation makes it 

extremely difficult for the control apparatus to function in terms 

manifested in their ideal mandate. To compensate for these inadequaci.es 

in the social situation the control agents themselves often resort to 

extra-legal and illegal methods employed to justify their existence in

society. Stuart Palmer explains this process regarding the role of the

control apparatus in his work, Prevention of Crime:

The crime control x^ocess accomplishes ends quite 
diametrically opposed to those ostensibly sought by the 
society's members. Much of the control apparatus, much of 
the action of police departments, courts, prisons, so on, 
serves to increase frustration and limit adequate role model.
Tip s is crime facilitated. . . .  We become dependent on 
crime. It becomes x3art of our way of life. It becomes an 
integral component of social organization. Crime provides 
activity and rewards not only for violators but for the 
average citizen. It p^rovldes as well a distinct livelihood 
for several million who are directly employed in the
abortive attempt to control it (Palmer, 1973:3-4).

If these social limitations are to be resolved, new legitimate 

avenues must be x^rovided within the existing structure; or if continued, 

the likelihood of major social, change is imminent. Obviously, all the 

illegitimate avenues cannot be eliminated from society. They will still
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provide the boundary maintenance function in defining the socially 

acceptable boundaries at any given time for society's members. However, 

the existing inequities could be greatly reduced through a modification 

of the existing "ideals" supportive of our social structure. By making 

them more applicable to the needs of both society and its members there 

is a good chance that not only would the new ideals be more equitable 

and universal once implemented, but that the prevalence of oppositional 

dualism, in the form of general strata of "acceptability" and "unaccepta

bility" as well as "dualistic justice," will itself diminish. If social 

change is to effectively come about within the existing social structure, 

society will have to become better adapted to changing social situations 

especially regarding the flexibility of its control apparatus. For this 

change to come about, a better understanding of the existing social 

conditions will be necessary, and, correspondingly, an exceptional 

burden will be placed on the existing criminal justice system and other 

control agencies within society.
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APPENDIX I: BAIL TABLES

TABLE I: AVAILABILITY OF BAIL:
Statewide Superior Court Sample

Personal Offense Bail
Awarded

Bail 
Awarded 
But Not 

Met

Bail
Not

Awarded
Sample
Size

Murder 1 1 5 7

Attempted Murder 0 1 1 2

Manslaughter 0 1 0 1

Kidnapping 0 0 0 0

Rape 7 0 2 9

Assault with 
Intent to Rape 1 0 0 1

Attempted Rape 1 1 1 3

Aggravated Assault 6 3 1 10

Assault and 
Robbery 3 2 0 5

Armed Robbery 0 3 1 4

Robbery 1 4 2 7

Reckless Driving—  
Death Resulting 3 1 1 5

Incest 0 1 1 2

GRAND TOTAL 23 18 15 56
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TABLE II: AVAILABILITY OF BAIL:
Statewide Superior Court Sample (Cont.)

Property Offense Bail
Awarded

Bail 
Awarded 
But Not 

Met

Bail
Not

Awarded
Sample
Size

Grand Larceny 2 2 1 5

Burglary 15 22 2 39

Breaking and 
Entering 0 1 1 2

Breaking and 
Entering and 
Larceny 1 0 0 1

Attempted Breaking 
and Entering 1 0 0 1

Attempted Burglary 
or Larceny 2 2 0 4

Auto Larceny 3 0 0 3

Forgery 1 3 0 4

Fraud 1 1 0 2

False Pretense 3 4 1 8

Attempted False 
Pretense 3 0 0 3

Uttering 0 1 0 1

Receiving Stolen 
Goods 4 2 0 6

Concealing Stolen 
Goods y 0 0 3

Possession of 
Weapons 0 1 0 1

GRAND TOTAL 42 40 5 87
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TABLE III: AVAILABILITY OF BAIL:
Statewide Superior Court Sample (Cont.)

Non-Victim
Offense

Bail
Awarded

Bail 
Awarded 
But Not 

Met

Bail
Not

Awarded
Sample
Size

Lascivious
Behavior 1 1 0 2

Lewd and
Lascivious
Behavior 0 0 0 0

Unnatural Act 4 1 0 5

Sale of Narcotics 6 6 0 12

Jail Break or 
Escape 0 0 2 2

GRAND TOTAL 11 8 2 21
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TABLE IV: AVAILABILITY OF BAIL:
Statewide Superior Court Sample (Cont.)

Misdemeanor
Offense

Bail
Awarded

Bail 
Awarded 
But Not 

Met

Bail
Not

Awarded
Sample
Size

Larceny 6 2 0 8

Possession of 
Narcotics 9 4 0 13

Malicious 
Destruction of 
Property 0 0 2 2

GRAND TOTAL 15 6 2 23
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APPENDIX II: STATEWIDE SAMPLE TABLES

TABLE I-A: PERSONAL OFFENSES:

An investigation of the relationship between the charges brought before 
the Superior Court and their subsequent disposition

CHARGES: Non-judicial
Disposition Non-confinement Disposition

Personal 
Offenses:

Nol
Process

Dis
missed

Not
Guilty Fined Suspended

Sentence
Suspended 
Sentence & 
Probation

1. Murder 3

2. Attempted 
Murder 1

3. Manslaughter 1

4. Kidnapping

5. Rape 4 3

6. Assault with 
Intent to 
Rape 1

7. Attempted 
Rape 1 1

8. Aggravated 
Assault 3 4

9. Assault and 
Robbery 1 1 1

10. Armed Robbery 1

11. Robbery 1

12. Reckless 
Driving-- 
Death 
Resulting 1 1 2

13. Incest

GRAND TOTAL 10 10 3 2 5
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TABLE I-B: PERSONAL OFFENSES:

CHARGES: Non--confinement 
Disposition (cont) Confinement Disposition

Personal 
Of fenses: Probation

House of 
Correc
tion

State Prison* Sample
Size1-4 5-9 10-14 15+ life

1. Murder 1 2 1 1 8

2. Attempted 
Murder 1 2

3. Manslaughter 1

4. Kidnapping 1 1

5. Rape 2 9

6. Assault with 
Intent to 
Rape 1

7. Attempted 
Rape 1 3

8. Aggravated 
Assault 4 1 12

9. Assault and 
Robbery 2 1 6

10. Armed Robbery 2 1 1 5

11. Robbery 2 5 1 8

12. Reckless 
Driving-- 
Death 
Resulting 1 5

13. Incest 1 1

GRAND TOTAL 5 16 4 4 2 1 62

‘Years of sentence
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TABLE II-A: PROPERTY OFFENSES:
An investigation of the relationship between the charges brought before 
the Superior Court and their subsequent disposition

CHARGES: Non-judicial 
Disposition Non-confinement Disposition

Property
Offenses

Nol
Process

Dis
missed

Not
Guilty Fined Suspended

Sentence
Suspended 
Sentence & 
Probation

1. Grand Larceny 2

2. Burglary 7 2 1 1 1

3. Breaking & 
Entering 1 1

4. Breaking & 
Entering & 
Larceny 1

5. Attempted 
Breaking & 
Entering

6. Attempted 
Burglary 
or Larceny 2 i

7. Auto Larceny 4

8. Forgery

9. Fraud 1 1

10. False Pretense 3 i
11. Attempted

False Pretense 2

12. Uttering
13. Receiving

Stolen Goods 4

14. Concealing
Stolen Goods 1 1

15. Possessing 
of Weapons 1

GRAND TOTAL 26 6 1 4 2 1
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TABLE II—B : PROPERTY OFFENSES

CHARGES: Non-conf inement 
Disposition (cont) Confinement Disposition

Property
Offenses Probation

House of 
Correc
tion

State Prison* Sample
Size1-4 5-9 10-14 15+ life

1. Grand Larceny 3 1
2. Burglary 3 8 3 14 1 41

3. Breaking and 
Entering 2

4. Breaking and 
Entering and 
Larceny 1 1 3 6

S. Attempted
Breaking and 
Entering 1

6. Attempted 
Burglary or 
Larceny 1 1 1 6

7. Auto Larceny 4

8. Forgery 3 3
9. Fraud 2

10. False Pretense 2 6

11. Attempted
False Pretense 1 3

12. Uttering 2 2

13. Receiving
Stolen Goods 2 6

14. Concealing
Stolen Goods 2

15. Possession 
of Weapons 1

GRAND TOTAL 7 13 15 15 1 9.1

*Years of sentence.
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TABLE III-A: NON-VICTIM OFFENSES:

An investigation of the relationship between the charges brought before 
the Superior Court and their subsequent disposition

CHARGES Non-judicial 
Disposition Non-confinement Disposition

Non-Victim
Offense

Nol
Process

Dis
missed

Not
Guilty Fined Suspended

Sentence
Suspended 
Sentence & 
Probation

1. Lascivious 
Behavior 1

2. Lewd and 
Lascivious 
Behavior 1

3. Unnatural 
Acts 1

4. Sale of 
Narcotics 1 1 2

5. Jail Break 
or Escape

GRAND TOTAL 2 3 2
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TABLE III-B: NON-VICTIM OFFENSES:

CHARGES Non-conf inement 
Disposition (cont) Confinement Disposition

Non-Victim
Offenses Probation

House of 
Correc
tion

State Prison* Sample
Size1

1 5-9 10-14 15+ life

1. Lascivious 
Behavior i 2

2. Lewd and 
Lascivious 
Behavior 1

3. Unnatural 
Acts 1 1 2 5

4. Sale of 
Narcotics 2 6 1 13

5. Jail Break 2 1 3

GRAND TOTAL 1 5 10 1 24

*Years of sentence
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TABLE IV-A: MISDEMEANORS:

An investigation of the relationship between the charges brought before 
the Superior Court and their subsequent disposition

CHARGES: Non-judicial 
Disposition Non-confinement Disposition

Misdemeanor
Offenses

Nol
Process

Dis
missed

Not
Guilty Fined Suspended

Sentence
Suspended 
Sentence & 
Probation

1. Larceny 1 2 2

2. Possession 
of Narcotics 5 3 2 1

3. Malicious 
Destruction 
of Property 2

GRAND TOTAL 6 5 6 1

TABLE IV-B: MISDEMEANORS

CHARGES: Non-confinement 
Disposition (cont) Confinement Disnosition

Misdemeanor
Offenses Probation

House of 
Correc

tion
State Prison* Sample

Size1-4 5-9 10-14 15+ life

1. Larceny 1 6

2. Possession 
of Narcotics 2 13

3. Malicious 
Destruction 
of Property 1 3

GRAND TOTAL 3 1 22

*Years of Sentence



237

APPENDIX III: MERRIMACK SAMPLE TABLES

TABLE I-A: PERSONAL OFFENSES:

N=16 Merrimack Superior Court Data:

An investigation of felony charges filed with the county attorney for 
action before the state Superior Court and the subsequent handling of 
these charges

CHARGES Non-judicial Disposition Non-confinement
Disposition

I. Personal 
Offense

Nol
Process

Indictment
Waived

No True 
Bill

*Bargain
Plea

Not Guilty 
by Insanity

1. Murder 
2nd 1

2. Arson

3. Aggravated 
Assault 2 2

4. Armed Robbery 3

5. Reckless 
Driving—  
Death 
Resulting

6. Statutory Rape 2 1 1.

7. Inticing
Female Child 1

GRAND TOTAL 2 0 3 7 1

*Cases involving pre-arraignment, prosecutor's discretion.
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TABLE I-B: PERSONAL OFFENSES

Merrimack Superior Court Data

Non-confinement 
Disposition (cont) Confinement DispositionCHARGES

House of 
Correc
tion

State PrisonSuspended
Sentence

I. Personal 
Offense

Sample
Size

Not
Guilty

Pro
bation 1-3 3-5 5+

1. Murder, 
2nd

Arson

3. Aggravated 
Assault

4. Armed 
Robbery

Reckless 
Driving—  
Death 
Resulting

6. Statutory 
Rape

7. inticing 
Female 
Child

16GRAND TOTAL

*Years of Sentence
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TABLE II—A : PROPERTY OFFENSES:

N=20 Merrimack Superior Court Data

An investigation of felony charges filed with the county attorney for 
action before the state Superior Court and the subsequent handling of 
these charges

CHARGES: Non-judicial Disposition Non-confinement 
Disposition

II. Property 
Offense

Nol
Process

Indictment
Waivered

No True 
Bill

Bargain
Plea*

Not Guilty 
by Insanity

1. Burglary 7 2 2 27 2

2. Grand Larceny 1 2 3

3. False Pretense 3 2 1 11

4. Passing
Counterfeit
Money 1

5. Receiving 
Stolen Goods

6. Concealing
Stolen Goods X

7. Forgery 2

GRAND TOTAL 11 4 5 45 2

*Cases involving pre-arraignment, prosecutor's discretion.
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TABLE II-B: PROPERTY OFFENSES:

Merrimack Superior Court Data

CHARGES: Non-confinement 
Disposition (cont)

II. Property 
Offense

Not
Guilty

Suspended
Sentence

Pro
bation

House of 
Correc
tion

State Prison* Sample
Size1-3 3-5 5+

1. Burglary 1 20 2 3 2 41

2. Grand 
Larceny 1 1 2 7

3. False 
Pretense 1 8 1 1 17

4. Passing 
Counter
feit 
Money 1 1

5. Receiving 
Stolen 
Goods 1 1

6. Concealing 
Stolen 
Goods 1 1

7. Forgery 2 2

GRAND TOTAL 1 2 32 6 5 2 0 70

Confinement Disposition

*Years of Sentence



241

TABLE YTT-A: NON-VICTIM OFFENSES:

Merrimack Superior Court Sample

An investigation of felony charges filed with the county attorney for 
acting before the state Superior Court and the subsequent handling of 
these charges

CHARGES: Non-judicial Disposition Non-confinement 
Disposition

III. Non-Victim 
Process

Nol
Process

Indictment
Waivered

No True 
Bill

Bargain
Plea*

Not Guilty 
By Insanity

1. Possession 
of Narcotics 5

2. Selling of 
Narcotics 4

3. Manufactur
ing Narcotics 1

4. Lewd and 
Lacivious 
Behavior

5. Alien in 
Possession 
of Weapon 1

GRAND TOTAL 1 0 0 10 0

‘Cases involving pre-arraignment, prosecutor's discretion.
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TABLE III-B: NON-VICTIM OFFENSES:

Merrimack Superior Court Sample

CHARGES: Non-confinement 
Disposition (cont)

III. 
Non-Victim 
Offense

Not
Guilty

Suspended
Sentence

Pro
bation

House of 
Correc
tion

Stat
1-3

e Pri 
3-5

son*
5+

Sample
Size

1. Possession 
of
Narcotics 5 5

2. Selling 
of
Narcotics 4 4

3. Manufac
turing 
Narcotics 1

4. Lewd and 
Lacivious 
Behavior 1 1 2

5. Alien in 
Possession 
of Weapon 1 1

GRAND TOTAL 1 1 5 5 0 0 0 13

Confinement Disposition

*Years of Sentence
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APPENDIX IV 

SUPERIOR COURT SAMPLE CODE SHEET

ITEM COL. NO.

1. I D NUMBER 1- 8

2. COURT COUNTY 9-11

3. OFFENSE 12-14

4. ARREST DATE MO DAY YEAR 15-20

5. ARREST AUTII ST. POL 
OTHER

SHERIFF MUN ___
21

6. DATE INDICTMENT MO DAY YEAR 22-27

7 . CODEFENDANT YES NO 28

8. BAIL GRANTED YES NO YES/NOT
BAILED 29

9. JAIL/ARRAIGN
MENT MONTHS DAYS 30-33

10. DISPOSITION 34-35

11. DATE
DISPOSITION MO DAY YEAR 36-41

12. DATE BIRTH MO DAY YEAR 42-47

13. CITIZEN YES NO 48

14. ENTRY DATE MO YEAR 49-54

15. PRESENT
RESIDENT TOWN STATE 55-62

16. PREVIOUS
RESIDENCE TOWN STATE 63-70

17. CARD NUMBER 80

18. RELIGION PROT CATH JEW OTHER NONE__ 9

19. CHURCH ATTEND YES NO RARELY 10

20. MARITAL STATUS NEV MAR_ MAR SEP DIV WID 11

CODE

1
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ITEM COL. NO. CODE

21. PLACE MARRIAGE TOWN STATE 12-19

22. DATE MARRIAGE MO DAY YEAR 34-39

21. PLACE MARRIAGE TOWN STATE 40-47

22. DATE MARRIAGE MO DAY YEAR 48-53

23. FATHER
RESIDENCE TOWN STATE 54-61

24. FATHER
OCCUPATION 62-63

25. MOTHER
RESIDENCE TOWN STATE 64-71

26. MOTHER
OCCUPATION 72-73

27 . M/F SAME
RESIDENCE YES NO 74

28. HIGHEST GRADE -6 6 7 8 9 10 11 12+ 75-76

29. AGE LEFT SCHOOL YEARS 77-78

30. LITERATE YES NO 79

17 . CARD NUMBER 80 2

1 . I D NUMBER 1- 8

31. PLACE SCHOOL TOWN STATE 9-16

32. SOC SEC
NUMBER 17-25 — -----

33. OCCUPATION 26-27

34. USUAI, INDUSTRY 28-30

35. CURRENT OCC
STATUS EMP UNEMP 31

36. LENGTH EMP/
[JNEMP YEARS MOS 32-35 — -----

37. PREVIOUS 
EMPLOYMENT 
INDUSTRY ONLY 36-38
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38.

39.

38.

39.

40.

41.

42.

43.

44.

45.

46. 

47 .

48.

49. 

17 .

1 .

50.

51.

52. 

53 . 

50.

ITEM COL. NO.

LENGTH
EMPLOYMENT YEARS _______ MOS ______  39-42

PREVIOUS
EMPLOYMENT
INDUSTRY ONLY _______________________________  43-45

LENGTH
EMPLOYMENT YEARS__________  MOS _ _ _ _ _ _  46-49

MILITARY
SERVICE ARMY __NAVY_M.C. C.G. NO  50

LENGTH MIL
SERVICE YEARS_______ MOS    51-54

KIND OF
DISCHARGE HON GOSH  GOSWOH  DISH  55

DATE OF
DISCHARGE MO    DAY ______  YEAR____ 56-61

MEDICAL HISTORY YES _____  NO   62

USE DRUGS Y E S  NO    63

USE ALCOHOL YES   NO   64

SEX DEVIATE YES   NO   65

NO. TRAFFIC OFF __ _ _ _  66-67

NO. DRUNK OFF __ _ _ _  68-69

NO JUVENILE OFF  ___________________  70-71

CARD NUMBER _______________  80

I D NUMBER    1- 8

DATE APPEARANCE MO    DAY _____ YEAR _ _ _  9-14

COURT COUNTY/DISTRICT ______    15-19
STATE ______ _________

OFFENSE     20-21

DISPOSITION       22-23

DATE APPEARANCE MO DAY YEAR ____ 24-29

CODE

3
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ITEM COL. NC

51. COURT COUNTY/DISTRICT 30-34
STATE

52. OFFENSE 35-36

53. DISPOSITION 37-38

50. DATE APPEARANCE MO DAY YEAR 39-44

51. COURT COUNTY/DISTRICT 45-49
STATE

52. OFFENSE 50-51

53. DISPOSITION 52-53

50. DATE APPEARANCE MO DAY YEAR 54-59

i—iID COURT COUNTY/RESIDENCE 60-64
STATE

52. OFFENSE 65-66

53. DISPOSITION 67-68

17. CARD NUMBER 80

1. I D NUMBER 1- 8

50. DATE APPEARANCE MO DAY YEAR 9-14

51. COURT COUNTY/DISTRICT 15-19
STATE

52. OFFENSE 20-21

53. DISPOSITION 22-23

50. DATA APPEARANCE MO DAY YEAR 24-29

51. COURT COUNTY/DISTRICT 30-34
STATE

52. OFFENSE 35-36

53. DISPOSITION 37-38

50. DATE APPEARANCE MO DAY YEAR 39-44

51. COURT COUNTY/DISTRICT 45-49
STATE

CODE

4
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ITEM

52. OFFENSE

53. DISPOSITION

50. DATE APPEARANCE

51. COURT

52. OFFENSE

53. DISPOSITION 

17. CARD NUMBER

COL. NO.

___________________________________  50-51

________________  52-53

MO ______  DAY _

COUNTY/DISTRICT 
STATE

67-68

80

YEAR ____  54-59

__________  60-64

65-66

CODE

5
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