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rounds. It took an expert militiaman 

30 seconds. 
Therefore, 
when the Bill 
of Rights was 
drafted, an ex
pert marks
man could fire 
two rounds in 
one minute. 

They didn't 
conceive of 

guns capable of firing more than 100 
rounds per minute. And even with 
the limited technology of the time, 
the Founders hadn't intended the 
Amendment to guarantee an individ
ual's unrestrained right to stockpile 
weapons for personal reasons. The 
Amendment was intended to reduce 
states' fear of being overrun by a 
standing federal army by protecting 
state militias. 

Two hundred years of jurispru
dence followed the Founders' nar
row view of the Amendment. So let's 
stop pretending the modern overly 
broad reading of the Second Amend
ment is based on the Founders' in
tent. And let's take an honest look at 
its impact. 

In 1996, in Dunblane, Scotland, a 
gunman murdered 16 young chil
dren and their teacher. In response, 
Great Britain enacted strong restric
tions on the private ownership and 
storage of guns. There has been one 
mass shooting in the entire U .K 
since. In 1999, two students mur
dered 12 classmates and one 
teacher at Columbine High School. 
Instead of gun laws, politicians and 
the gun lobby that owns them of
fered their thoughts and prayers. 

Those thoughts and prayers 
didn't stop the tragedies at Sandy 
Hook, Virginia Tech, Pulse Night
club, the Aurora Theater, a Las Ve
gas concert, and elsewhere. 

It's time politicians offered more 
than thoughts and prayers. 

• 

MALIA EBEL 
Concord 

NHwayback· 
OCT. 8, 2001: Concord area can

cer patients and their families win a 
prolonged and sometimes agonizing 
battle, when a state board approves 
Concord Hospital's plan to bring ra
diation treatments closer to home. 
.~ <;f ecisi~n clears the W~Y. for the. 
i\&p1f4I to mstall a $7.8 milhon radi-

1 '~~lop ~ce. in its new cancer treat
ment~ftter. : 

ingredients With an emphasis on Austrian/ 
German cuisine. And a room there in
cludes a scrumptious multi-course break
fast, cooked to order. 

It was a welcome and relaxing respite 

monished by our leaders up to anct mcmct
ing the current bunch in the White House 
that, once again, "this is not the time" to 
discuss gun control and increased regula
tion. So why not just give up and take a 

1n snore, io ensure, a1uu11~ uL111::r Lm ui;;''" 
that some airline passengers don't have to 
take off their shoes. 

SEE DIVIDE 06 
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JOHN GREABE 
Constitutional Connections 

Why doesn't constitutional 
promise of equality permit us to 
exclude views that dehumanize? 

I
n his dissenting opinion in United 
States v. Schwimmer (1929), 
Supreme Court Justice Oliver 

Wendell Holmes, Jr., famously de
fended tolerance as an indispensable 
constitutional value. He wrote: "mf 
there is any principle of the Constitu
tion that more imperatively calls for 
attachment than any other it is the 
principle of free thought - not free 
thought for those who agree with us 

A Little Perspective 
FAYE FLAM WRITING FOR BLOOMBERG: In 

the latest science shocker, researchers discovered 
that a number of people around the world are eating 
foods such as cheese, butter and full-fat yogurt with
out doing deadly harm to their bodies. This was 
treated as health heresy. It's not just fear but a 
mean-spiritedness that surrounds attitudes toward 

food and health, at least here in the 
United States. Popping up as the first 
comment on a recent New York 
Times story on fat and health was 
this sentiment: "How about [you] 
don't make a pig out of yourself every 
time you eat?" But when it comes to 
fat, people aren't pigs. What's inter-

but freedom for the thought that we 
hate." 

Yet accepting that the Constitution 
protects the thought that we hate can 
be difficult, even during the best of 
times. And these are far from the 
best of times. Nuclear brinksmanship 
has returned. Extreme partisanship 
prevails. Equality and religious lib
erty are cast as antagonists. Overt 
racism and bigotry are resurgent. 

In unsettled periods such as these, 
many see a constitutional commit
ment to freedom for the thought that 
we hate as just another means of 
maintaining an unacceptable status 

quo. Why should we tolerate offensive 
speech that hurts and divides - par
ticularly within broadly inclusive 
spaces such as public universities? 
Why doesn't the constitutional 
promise of equality permit us to ex
clude from public debate views that 
dehumanize and seek to revive the 
sins of the past? 

These are powerful questions. In 
response, those who favor a broader 
conception of the free-speech right 
often start with an appeal to the 
lessons of history. They note that the 

SEE GREABE 06 

NHsnapshot 

esting about this newest study is that 
it compared people with a wide range of eating habits 
from all over the world, and virtually no one among 
the thousands of thousands of participants ate more 
than 40 percent fat. Fat consumption tends to be self
limiting - much more so than sugar. People don't rou
tinely binge on sticks of butter, but they often con
sume massive amounts of sweet stuff~ In the study, 
those who had the shorter lifespans and higher dis
ease rates were not the rich gluttons of the world. 
They were people from poorer countries who ate 
starchy diets - most likely because that's what they 
could afford. It's nice imagine that a just Godar
ranged things so that the starchy, cheap diets of the 
world's poorer people would endow them with health 
and longevity denied to all the rich gluttons dipping 
lobster in drawn butter. But if such salvation exists, 
there's no evidence it's happening in this life. 

AP file 
Democratic presidential hopeful Jerry Brown of California helps Kristin Johnson with her 
turtleneck during a rally at Notre Dame College In Manchester on Feb. 14, 1992. 
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earn my gaze to tne ongnt re s, ye -
lows and greens blanketing my 
lawn. Why? Because I can, and that 
is perhaps the most troubling 
thought of the morning. It is likely 
that today here in rural New Hamp
shire I will not interact with one per
son who doesn't look like me. 

I am keenly aware of the ease 
with which I can click off the news 
and power down the disturbing 
racism and inequality that pervade 
our society. As an upper-middle 
class, heterosexual, white male I 
have the choice of when I want to 
turn up the volume and when I want 
to tune out. 

I don't live in fear of my son being 
bullied on the bus because of the 
color of his skin. I can walk into a 
store with a backpack and not be 
scrutinized. As an educator I facili
tate conversations about race, inclu
sion and hate. As a father I talk to 

mg e wrong mg. can say loudly 
to our president and his justice de
partment, "NOT IN MY NAME." I 
can question my colleagues, friends 
and neighbors about how our com
placency is contributing to the overt 
and covert racism around us? I can 
say Black Lives Matter without need 
for a caveat or disclaimer about the 
rest of us. 

Most of all, I can embrace the 
discomfort that I feel from reading 
the headlines and be aware that it 
pales in comparison to what my 
brothers and sisters of color experi
ence in every moment. 

We cannot mute out the painful 
reality and hope it fades away- that 
silence is deafening and we must 
start to listen and act as individuals 
and communities. 

Brennan Barnard lives in Hop
kinton. 

the border strengthened and more 
closely scrutinized, and it's 
startling to see and read of some 
of the changes - not necessarily 
for the better - that 9/11 brought to 
this tiny town so far from New 
York City or Washington. 

There was a human interest 
story making national news this 
summer, for example, about trou
ble someone was having trying to 
sell his Derby Line house - delib
erately built on the border 230 
years ago to function as a general 
store for residents from both coun
tries. The entry was in the U.S., 
the backyard in Canada. Which 
wasn't a problem for the current 
owner, who held dual citizenship, 
but the odd setup didn't appeal 
much to prospective buyers, who -
not surprisingly - wanted to use 
both doors. 

other stories tell of gated 

dian counterpart, ianstea , ue
bec, by philanthropist Martha 
Stewart Haskell to celebrate the 
mixed culture of the town to pro
vide, as the website has it, "a cen
tre for learning and cultural en
richment." 

When we were there before 9/ 
11, patrons went freely in and out 
of either door, one in each country. 
Aside from a stripe of black paint 
down the main floor marking the 
national boundary, we remember 
no signs - other than dividing lines 
painted on street pavement - indi
cating separate countries. Inside 
that's still the case, which is good. 
Turns out most of the books are on 
the Canadian side. And in the ele
gant upstairs opera house, the 
stage is in Canada, the seats in the 
U.S. 

Outside, though, things are dif
ferent, according to a Turonto Star 

years - ne o wa ·, m .w1 
home to the library for a "dance 
for international peace," of all 
things, and was stopped by a U.S. 
border agent and told to line up 
and walk in through customs with 
the cars. Indignant, she turned 
and walked home. 

"That was the end of any sense 
of community here. The way we're 
treated is really insulting lots of 
the time. The questions are de
grading. They insinuate you have 
an ulterior motive even if you're 
going to go get gas," she told the 
paper. "But this is our community 
for God's sake, founded on good
will, intimately woven together. 

"It's just not fun anymore." 
Sept. 11, 2001, claims yet an

other victim. 

"Monitor" columnist Katy 
Burns lives in Bow. 

Constitutional Connections: Finding freedom for the thoughts we hate 
GREABE FROM 01 power to prosecute dissi

dents. 
Applying the "bad ten

dency" test, courts routinely 
upheld the convictions of 
those who engaged in speech 
prohibited by federal and 
state espionage, sedition, and 
anarchy statutes. In fact, in 
1919, the Supreme Court up
held the conviction of promi
nent labor leader and Social
ist Party presidential candi
date Eugene Debs, who had 
publicly expressed sympathy 
for persons resisting the mili
tary draft during the World 
War I. 

Such categories include ob
scenity, defamation, and com
mercial speech. 

But the Supreme Court 
has never recognized a less
protected "hate speech" cate
gory. 

Moreover, most First 
Amendment scholars agree 
that the older precedents that 
are friendliest to those who 
argue for the constitutionality 
of regulating hate speech -
mid-20th century cases sug
gesting that "fighting words" 
and "group libels" can be pun
ished - are likely no longer 
good law. 

that also applies in the hate
speech context. How would a 
divided society such as ours 
ever reach broad agreement 
on what constitutes hate 
speech? 

advances in legal equality 
made in the last century by 
minorities, women, and 
LGBTQ individuals were 
achieved, at least in part, 
through a parallel expansion 
of First Amendment speech 
protections. They point out 
that the protestors and others 
who successfully argued for 
equality pressed views that 
many in the majority initially 
found highly objectionable. 
And they argue that a legal 
regime which permits the 
government to regulate 
speech that a majority finds 
objectionable is unlikely over 
time to be friendly to the 
rights of minorities. 

Debs, who had once re
ceived 6 percent of the na
tion's popular vote for presi
dent, received a 10-year fed
eral prison sentence for his 
disloyal utterances. 

AP file 
Berkeley police officers stand guard for planned speech by 
Miio Ylannopoulos In Berkeley, Calif., this past summer. 

Those favoring a broader 
conception of the free-speech 
right also point to the practi
cal difficulties in developing 
an objective and workable 
definition of "hate speech." 

Finally, and most basically, 
free-speech advocates say, 
there is no way to open the 
door to hate-speech regula
tion without simultaneously 
empowering government to 
determine what is acceptable 
to think and say. And the 
lessons of experience teach 
that government censorship 
is a path to despotism that we 
should avoid at all costs -
even the undeniable costs of 
tolerating racist, bigoted, and 
other hateful speech. 

The historical argument is 
compelling.Formostofour 
nation's history, courts did not 
interpret the Constitution to 
place significant limits on the 
government's ability to regu
late speech. While courts 
looked with disfavor upon 
"prior restraints" of speech -
e.g., speech licenses and pre
publication injunctions - they 
regularly confirmed the gov
ernment's power to punish 
speech having a "bad ten
dency" to cause law violations 
or other undesirable conduct. 
And the government used this 

Things slowly changed as 
the 20th century progressed. 
In fits and starts, the 
Supreme Court replaced the 
permissive "bad tendency" 
test with a far tighter stan
dard that protected all 
speech, except that which 
created a "clear and present 
danger" of bringing about 
some substantive evil that 
government has the right to 
prevent. (Think here of the fa
mous example that the gov
ernment may prohibit shout-

ing "fire" in a crowded the
ater.) 

And it began reversing 
criminal convictions in some 
(but not all) cases involving 
subversive speech. Eventu
ally, in 1969, in Brandenburg v. 
Ohio, the Supreme Court 
adopted the highly speech
protective test that applies to
day: government may not 
"forbid or proscribe advocacy 
of the use of force or of law vi
olation except where such ad
vocacy is directed to inciting 
or producing imminent law-

less action and is likely to in
cite or produce such action." 

Thus, speech inciting the 
use of force or other illegal 
conduct may be regulated, 
but only if the government 
can show imminent harm, a 
likelihood of producing illegal 
action, and an intent to cause 
imminent illegality. 

Over time, the Supreme 
Court also moved beyond the 
"incitement" context to recog
nize additional categories of 
speech that the government 
sometimes may regulate. 

To be sure, difficult line
drawing problems permeate 
First Amendment law. But, 
free-speech advocates say, 
the problems with defining 
hate speech are so different in 
kind than the difficulties in 
defining obscenity, defama
tion, and commercial speech 
that they defy principled judi
cial administration. Supreme 
Court Justice John Harlan's 
observation that "one man's 
vulgarity is another's lyric" 
describes a powerful reality 

The debate over whether 
government should be per
mitted to regulate hate 
speech always resurfaces 
during periods of coarse pub
lic discourse. But those who 
would consider reauthorizing 
government censorship of of
fensive ideas should think 
long and hard about the perils 
of a retreat from the free
speech ideal. 

John Greabe is a professor 
of law at the University of 
New Hampshire School of 
Law, where he teaches con
stitutional law. 
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