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CHAPTER |

INTRODUCTION

Competency to stand trial is the ability of a defendant to participate in his or he
own defense. The issue of competency may be raised at any time during tirec¢ess,
and may be raised by the judge, the attorneys, or the defendant. Even though thss proces
protects the defendant’s rights, it delays the trial and adds costs to the ciaumt $ys
addition, the defendant’s fate lies in the results of the competency deteominati
Therefore, it is extremely important that the findings of competencyaiahs be valid
and helpful to the court because courts often agree with the recommendations of the
evaluator (Zapf & Roesch, 2000). However, there has been much debate regarding the
admissibility of mental health evaluators’ testimony. It has been artdaé the opinions
of mental health professionals are “a threat to the explicit and impliwinsaof science
and practice” (Melton, et al., 1997, p. 4). Melton, et al. (1997) states, “In scientifis, te
the law expects incremental-not absolute-validity. The question is whie¢herental
health professionals’ opinions will assist legal decision makers, not whether ii@spi
meet a particular standard of scientific rigor.” The ultimate question wousdite:
“What are legal experts’ opinions regarding the accuracy of evaluationsetethply

mental health professionals?



Regarding validity of competency assessments, Skeem, et al. (1998) found that
pairs of mental health professionals agreed on specific psychologicatldefilyi 25% of
the time. This would indicate a potentially significant number of cases in which
competency decisions could be problematic. This concern has led to a progressive tr
of research and development of new instruments to assist evaluators in datermini
competency. Although these tools perhaps increase the credibility of thksstiena,
the evaluator’s understanding of the construct of competency may still affdaation
quality. The lack of a standardized definition of competency may impede evaluators’
ability to provide helpful assessments. This deficiency in statutory defisibas led
many states to provide more explicit standards of determining competetheyri
statutes.

Although the lack of a single definition of competency is a significant problem,
courts often accept an evaluator’s conclusion regarding competency without eve
reviewing the process and tools which the evaluator utilized. Not surprisisgigiés
have uniformly concluded that judges often defer to the opinion of examiners, with rates
of judge-examiner agreement typically exceeding 90%” (Skeem, et al., 1998).fThus, i
the evaluator’s opinion is incorrect, a potentially incompetent defendant could be
determined competent by the court or vice versa. As stateddperv. Oklahoma 517
U.S. 348 (1996), “An erroneous determination of competence has dire consequences for a
defendant who has already demonstrated that he is more likely than not incompetent,
threatening the basic fairness of the trial itself...these risks outweaghtate’s interest
in the efficient operation of its criminal justice system.” Graham (208d)asserted the

importance of a correct determination of a defendant’s competencygstdio



mistakenly deem a defendant competent when he or she, in fact, is not, would be a
travesty” (p. 2).

The idea of competency goes back to English Common Law, which allowed the
trial process of an offender to be stayed if he or she “be(came) absolatlyAapf and
Roesch, 2000). In recent history, the law concerning competency was established in
Dusky v. United State862 U.S. 402 (1960). Idusky it was ruled that “it is not enough
for the district judge to find that ‘the defendant [is] oriented to time and place and [has]
some recollection of events,’ but that the ‘test must be whether he has suffiesanitpr
ability to consult with his lawyer with a reasonable degree of rational uaddnsg —
and whether he has a rational as well as factual understanding of the praxagdingt
him.” Although this ruling set the standard for trials concerning competetnagsilong
been described as an ambiguous and inexplicit standard, and although it united the legal
and clinical professions, it also began a long battle between the two professiods to f

answers to the task of defining competency.

A. Statement of the Problem

There have been many articles published regarding forensic assessighent, a
more particularly, criticizing forensic evaluations and evaluators. Fudgbme have
stated that mental health assessments should be banned from courts until aichore sol
scientific foundation can be made (SEE Heilbrun and Collins, 1995). It has been
criticized that “occasional experts’ or ‘psychologists who supplementgleeaieral

clinical practice with occasional forensic assessments’ and ‘entepnetaosic assessment



with little or no specialized forensic knowledge™ are not properly trainesbtmplete
competency to stand trial evaluations (Skeem and Golding, 1998). Skeem and Golding
(1998) also stated only 19% of states require evaluators to be certified fordorens
assessment, and only 9% offer or plan to offer training. Although there have been many
articles regarding these facts from the perspective of psychiatrigthobegists, and

other professionals from a variety of fields, the perceptions of judges antkgt

regarding competency to stand trial evaluations have not been thoroughlylredearc
Because the decision of competency is ultimately determined by the taimportant

to know and study the perceptions of judges and attorneys concerning the evaluation
techniques used.

LaFortune and Nicholson (1995) studied the perceptions of district judges and
attorneys in two urban counties in Oklahoma. In their research, it was found that
participants preferred psychiatrists over psychologists, physicians, wockars, or
other mental health professionals to complete competency evaluations. In addition,
attorneys in their study were concerned with the content and quality of thenwrit
reports. It can be concluded from their study that legal professionals peroeigd &or
specialized forensic training in report writing. Recent research bdya@r&2007)
revisited the perceptions of Oklahoma defense attorneys on competerandttris
evaluations. In her study, Graham found that defense attorneys believe thestomsa
do not provide important information and that although there have been many changes to
improve the assessment process, these changes do not appear to have $ygnificant
improved evaluation quality. Along with defense attorneys, judges and distictests

are also very involved in evaluations of competency, and thus an understanding of their



perceptions of these evaluations is necessary for improving standards.

B. Purpose of this Study

Although there have been many efforts to improve the quality of forensic
assessments over the past two decades, previous studies have shown legal prefessional
do not believe these evaluations are sufficient in assisting courts to makesithform
decisions about competency. Graham (2007) researched defense attornegtbpsroé
these evaluations; however, district attorneys’ and judges’ opinions alsaretedg.

The purpose of the present study is to compare judges’ and district attorneggptioeis

of competency to stand trial evaluations currently conducted in Oklahoma, with those of
defense attorneys’ found in Graham'’s study (2007) and those of judges, defense
attorneys, and district attorneys reported by LaFortune and Nicholson (1995)udye st
conducted by Graham (2007), was also compared to the study conducted by LaFortune
and Nicholson (1995). The results of this study were then combined with the results of
the Graham (2007) study and compared to the results of the LaFortune and Nicholson
(1995) study. In comparing the results of these studies, we can also examine how the
perceptions of judges and attorneys have changed over the last decadageiardi

quality of competency to stand trial evaluations.

In Oklahoma, evaluations are performed either by a local evaluator or at the
Oklahoma Forensic Center (OFC). In this study, it was hypothesized that tty ojual
evaluations is similar, regardless of the setting at which they are pedotinus

eliminating a strong preference for a particular setting. This would be cabip#o the



results found by Graham (2007). Her findings indicate a similar level oflbvera
satisfaction with OFC evaluations as with local evaluations. The resufts b&Fortune

and Nicholson (1995) study indicate a greater satisfaction with reports dolhe dvea
reports completed at OFC. Perhaps over the last two decades, OFC has maddahanges
improve their evaluations and their reports are now similar in quality to thosese
completed locally.

It was hypothesized that, due to continued perceptions that psychiatrists are more
qualified and educated, there is a strong preference for psychiatristspletsom
competency to stand trial evaluations. According to LaFortune and Nicholson (1995),
participants had a strong preference of psychiatrists to complete conypetehations
over psychologists, physicians, social workers, or other mental health poéss
Graham (2007) found attorneys continue to prefer psychiatrists slightly over doctoral
level psychologists, and significantly over social workers and other licensgdime
health professionals. Frost et al. (2006), stated, “although forensic evaluatidassin
all but six states now allow psychologists and psychiatrists to be forensiateva) only
seven states explicitly allow other mental health professionals to conducidorens
evaluations-and then often only of certain evaluations or in certain types of dase
appears psychiatrists and psychologists continue to be seen as relatireyualified to
conduct competency evaluations.

It was hypothesized that judges and district attorneys would continue to find
competency to stand trial evaluations to be lacking in necessary informatiorctni fa
adequately assess a defendant’'s competency to stand trial. Thisshibloefght to be

primarily, or at least in part, due to insufficient forensic trainivgigto evaluators, even



though the statutes mandate that only experienced and trained professionals should
perform these evaluations. In addition, it was hypothesized that judges’ ard dist
attorneys’ perceptions of competency evaluations would not significanty & one
another. Also, perceptions would not differ significantly from those of deferseays
in the study by Graham (2007). Because all these legal professionals hdae simi
education and training, and see the same evaluations, it is thought they would have
similar opinions regarding the evaluations.

Finally, it was hypothesized that perceptions of competency evaluations would be
more positive in the current study than in the study by LaFortune and Nicholson in 1995.
Changes in policies and increased knowledge of proper training and tools involved in
completing evaluations would presume to increase the overall quality of ewaduaver

the past two decades, thus improving the perceptions of legal professionals.

C. Definition of Terms

For the purpose of this study, definitions from the Oklahoma statutes will be used.
The Oklahoma statutes which address competency are found in 22 O.S. 8§ § 1175.1-
1175.8. “Competent’ or ‘competency’ means the present ability of a person afoested
or charged with a crime to understand the nature of the charges and proceedings brought
against him or her and to effectively and rationally assist in his or her def22<@.S. §
1175.1 -1). “Incompetent’ or ‘incompetency’ means the present inability of a person
arrested for or charged with a crime to understand the nature of the charges and

proceedings brought against him or her and to effectively and rationallyindssor



her defense” (22 O.S. § 1175.1-2). “Qualified forensic examiner’ means any (a)
psychiatrist with forensic training and experience, (b) psychologist aném$ic training
and experience, or (c) other licensed mental health professional whose foeenisig t
and experience enable them to form expert opinions regarding mental illnepsi&ocy
and dangerousness and who have been approved to render such opinions by the court (22
0.S. § 1175.1-5).

Many abbreviations will also be used. For the purpose of this study, District
Attorneys will be abbreviated as “DA’s,” Assistant District Attoraevill be abbreviated

as “ADA’s,” and the Oklahoma Forensic Center will be abbreviated as “OFC.”

D. Limitations

A limitation of this study is that defense attorneys were not surveyeal. tAks
present survey did not completely duplicate the survey completed by Graham (2007), or
the original survey used in the study by LaFortune and Nicholson (1995). The present
survey was converted to be directed toward judges and district attorneys atehef st
Oklahoma. Another limitation was that the research only asked for the opinions of judges
and district attorneys in Oklahoma, and did not include other states. In addition, some of
the judges and district attorneys did not respond. However, in the present study, the
response rate of 30.4% is considered adequate to form conclusions of the perceptions of
judges and district attorneys who responded. Also, the current study was abmibime
the study by Graham (2007) to be compared to the LaFortune and Nicholson (1995)

study. This presented a limitation due to time factors, as perceptions of juddes’ a



district attorneys’ in the current study could have changed over the last 2fygrart)e
time Graham (2007) completed her survey of defense attorneys. Although the current
study and the Graham (2007) study are only separated by 2 years, changesem poli
procedures and thus opinions could have deferred greatly within these 2 years.
Additionally, the current survey was compared to the LaFortune and Nicholson (1995)
survey and the Graham (2007) survey, however, the format of questions was slightly
changed in the current survey therefore not all questions could be compared to the

previous two studies.



CHAPTER II

REVIEW OF LITERATURE

According to the Oklahoma State Legislature, “no person shall be subjegt to an
criminal procedures after the person is determined to be incompetent” (22 O.S. § 1175.2),
thus making the determination of the competency of a defendant a substantiahdecisi
The difficulty in this, however, is the lack of a clear and durable definition of comgetenc
to stand trial. IDusky v. United State862 U.S. 402 (1960), the United States Supreme
Court ruled that a defendant must have “sufficient present ability to consulbigit
lawyer with a reasonable degree of rational understanding” and “a rada®nadll as
factual understanding of the proceedings against him.” This ruling, although cedside
ambiguous, set the standard by which courts should determine comp@&iecy.
Robinson383 U.S. 375 (1966) landed in the United States Supreme Court after the trial
court rejected contentions that the defendant was insane at the time in which he
committed the offense, and now incompetent to stand trial. The case was appealed and
taken through several courts until, in 1966, the United States Supreme Court ruled, “the
evidence raised a sufficient doubt as to respondent’s competence to stand trial so tha
respondent was deprived of due process of law under the Fourteenth Amendment by the
trial court’s failure to afford him a hearing on that issue.”

The issue of competency was further defineDriope v. Missouri420 U.S. 16

10



(1975), when the United States Supreme Court concluded, “a person whose mental
condition is such that he lacks the capacity to understand the nature and object of the
proceedings against him, to consult with counsel, and to assist in preparing hie defens
may not be subjected to trial.” Then,Godinez v. Moran509 U.S. 389 (1993), the
Supreme Court held, “The competency standard for pleading guilty or waivinghhe

to counsel is the same as the competency standard for standing trial.rlwaotte, if a
defendant is found competent to stand trial, he is also competent to make his own plea
and to waive his right to counsel. Godinez the United States Supreme Court cited
Westbrook v. Arizona&84 U.S. 150 (1966) (per curium), in which the Ninth Circuit
Court found there was a hearing as to the defendant’s competency to stand timal, but
hearing or inquiry into the issue of his competence to waive his constitutionabrigiet t
assistance of counsel.” The United States Supreme Court did not agree withisosmdec
stating the Ninth Circuit implied theuskystandard of determining competency was “not
‘a high enough standard’ for determining whether a defendant is competeaitvéoav
constitutional right.” They also held the capacity for “reasoned choice” apther a
person has “rational understanding” is one in the same, and thus the standards should be
the same for competence to stand trial and for competence to waive a condttitigtibna
or plead guilty. The court i@ooper v. Oklahom&17 U.S. 348 (1996), held “because
Oklahoma'’s procedural rule allows the State to try a defendant who is moyeliael

not incompetent, it violates due process.” These landmark cases have improved the
standard for determining competency; however, they have not perfe@edper v.
Oklahoma517 U.S. 348 (1996), cited the Oklahoma Court of Criminal Appeals as

correctly observing that the “inexactness and uncertainty’ that chezact®mpetency

11



proceedings may make it difficult to determine whether a defendant is intmrhpe
malingering.” The competency standard continues to be uncertain and thus, ffuctuate

among states, courts, and individual forensic examiners.

A. Historical Practices to Modern Day Techniques

According to Borum and Otto (2000), in the early stages of clinical forensic
psychology, psychologists generally used the tools and strategies théanviige to
them. These tests and techniques had been developed in general clinical settings. They
then applied these clinical tests and techniques to legally relevant asstssand
treatment (Borum and Otto, 2000). As a result, irrelevant and useless information was
given to legal decision makers. “Furthermore, mental health professionals, including
psychologists, generally lacked a firm scientific, or empiricalddf@sitheir methods,
conclusions, and interventions” (Borum and Otto, 2000). Several early researchers
trained in both psychology and law began making changes to improve the field of law
and psychology. Paul Lipsitt, trained as a psychologist and as a lawyenpalel
psychological assessment tools specifically designed to addresquegtbns,
especially competency to stand trial questions. He initiated the work to develop the
Competence Screening Test and the Competence Assessment Instrumertesises
began a progressive trend of “forensic assessment instruments” and the eenefgenc
forensic psychology as a unique specialization in the fields of psychology and law
(Borum and Otto, 2000).

Today, a vast array of forensic testing techniques is available to forensic

12



examiners. These technigues, coined “forensic assessment instrumentshtgs

Grisso in 1986, assist in making forensic evaluations more systematic, ancbtieus m
efficient in the decision making process of the court (Skeem et al., 2000). dResear
completed in 1995 found the most commonly used test instruments were the Minnesota
Multiphasic Personality Inventory (MMPI), the Wechsler Adult Intelige Scale-

Revised (WAIS-R), the Rorschach Psychodiagnostic Inkblots (Rorschachheand t
Bender Visual-Motor Gestalt Test (Borum and Grisso, 1995). Much empiricatclesea
has been done to question the regular use of these instruments for forensic gkaminer
use. Borum and Grisso (1995) completed a study asking participants to “rate the
importance of psychological testing,” as well as the importance of forassassment
instruments. Psychological testing was defined in the study as “intleobjective, or
projective tests and instruments designed for clinical evaluation, e.g., WAISAR|,M

and Rorschach.” Forensic assessment instruments were defined in the Stasls as
instruments that were specifically designed to address legal issuespeigeténcy to
Stand Trial Assessment Instrument, Competency Screening Test, and Gagpenal
Responsibility Assessment Scales.” Borum and Grisso found that with forensic
psychiatrists and psychologists combined, only 45% reported using psychologscal test
frequently or almost always; while 50% sometimes or rarely used thésdrtiaggard to
forensic instruments, 28% almost always or frequently used them, 27% sonmatimes
rarely used them, and 46% never used them. Nearly half of forensic examiners who
participated in the study never use the forensic assessment instrumehtanghic
specifically designed to assist them in conducting forensic evaluations (Bowalm

Grisso, 1995). Another study found only 25% of forensic reports showed the evaluator to

13



have used relevant forensic assessment instruments in developing their opinions.
However, 69% of forensic reports in the study showed the evaluator to have used
traditional psychological instruments (Skeem and Golding, 1998). This may harken bac
to the idea that psychologists and psychiatrists are more apt to use tests faatiliar

to them, or tests that are used in a clinical setting, as opposed to a for¢imgjc set
Although these studies indicate a large number of evaluators use traditiatalpgical
instruments instead of forensic assessment instruments when conductingaslua
Skeem and Golding (1998), cited several authors when stating, “Psychologingl test
should be used in a forensic evaluation only when it can be specifically related to the
legal construct.”

Today, there are many new tests and techniques used, as well as some of the older
measures that were devised in the past. The Competency to Stand Trial Assessme
Instrument (CAl), involves interview questions based on the following 13 areas: “1)
Appraisal of available legal defense, 2) Unmanageable behavior, 3) Quabtgtoig to
attorney, 4) Planning of legal strategy including guilty pleas to lessegashahere
pertinent, 5) Appraisal of role of participants in courtroom, 6) Understanding of court
procedure, 7) Appreciation of charges, 8) Appreciation of range and nature of possible
penalties, 9) Appraisal of likely outcome, 10) Capacity to disclose to attovagside
pertinent facts surrounding the offense, 11) Capacity to realistically mealle
prosecution witnesses, 12) Capacity to testify relevantly, and 13) Selfidgfearsus
self-serving motivation (legal sense)” (Grisso, 2003, p. 122-24). Grisso (2003, p. 130)
also describes the CAI's sister test, the Competency Screening Te&st,cohsists of 22

incomplete sentences to be completed by the defendant. The purpose of the Competency

14



Screening Test is to screen out the obviously competent defendants. In additige to the
older measures, the MacArthur Competence Assessment Tool-Criminal Adprdica
(MacCATCA) includes 22 items divided into three parts. These parts aredthtng,
Reasoning, and Appreciation (Grisso, 2003, p. 91). The Fitness Interview Test-Revised
(FIT-R) includes 70 questions divided also into three parts: “1) Understanding the natur
or object of the proceedings: Factual knowledge of criminal procedure, 2) Undeargtandi
the possible consequences of the proceedings: Appreciation of personal involvement in
and importance of the proceedings, 3) Communicate with counsel: Ability to paieici

in defense” (Grisso, 2003, p. 102). The Georgia Court Competency Test-Mississippi
State Hospital (GCCT-MSH) includes 21 questions divided into six categories. The
GCCT-MSH is usually used as a screening instrument. The categoheteint) Picture

of the court, 2) Functions (of participants in the courtroom), 3) Charge, 4) Helping the
lawyer, 5) Alleged crime, and 6) Consequences (Grisso, 2003, p. 116). These assessments
have proven to be very useful in determining the competency of a defendant. However,
forensic examiners may have to conduct a more thorough examination, after the
screening tools and initial tests are complete, if it is not clear as tortbkision.

In Oklahoma, policies and procedures have changed greatly regarding
competency to stand trial evaluations. These changes have been promoted and
championed by the Oklahoma Department of Mental Health and Substance Abuse
(ODMHSAS) - Forensic Services led by William Burkett, MSW, Supendént of the
Oklahoma Forensic Center, Jeanne Russell, Ed.D., former Director of Psyci&doal
Work, and Training, at the Oklahoma Forensic Center and Paul Lainer, M.D.,

Superintendent of the Oklahoma Forensic Center (Graham, 2007). Graham (2007) found

15



that significant changes in laws, procedures, and policies have been made gialtof
improving competency to stand trial evaluations since 1992, when the original data of
judges’ and attorneys’ perceptions were collected. A shift from using paystsi#o
psychologists has occurred, and a preference for outpatient evaluatioriagbetim
lower costs and save medical resources for treatment of patients. Als@QNHESAS -
Forensic Services has since begun offering some training, although sporadic, in
competency to stand trial evaluations to forensic evaluators. (Dr. Jeannd,Ressehal
communication, April 5, 2009). Formerly Eastern State Hospital, the Oklahoma Forensic
Center was renamed after the enactment of Senate Bill 149 in 1999. This imcibty
exclusively for the forensic population. Also, ODMHSAS in July 2001 created aahanu
for “assisting mental health professionals responsible for providing exalsi@nd/or
services to the court for defendants charged with a crime” and for “attandyadges
in understanding the evaluation [process]...” (ODMHSAS, p.1). Apparently as a cost
cutting procedure, O.S. § 1175.3 was also revised in 2000, requiring that the evaluation
of a defendant’s competency to stand trial be performed on an outpatient basishieefore t
defendant is committed to the Oklahoma Forensic Center for an inpatient evaluason. T
initial evaluation performed on an outpatient basis would hopefully screen out defendants
who are obviously competent, thus saving resources and state money from further
inpatient evaluations.

Statutes have also redefined a ‘forensic examiner.” When data wedteolby
LaFortune and Nicholson in 1992, a “person could conduct a competency evaluation if he
or she was a ‘doctor”” (ODMHSAS, p.6). In addition, the Oklahoma statutes defined a

doctor as “any physician, psychiatrist, psychologist or equivalent expeddréiag to
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Siegel (2008), in the past, social workers were not allowed to give experoiegim
competence because statutes required appointment of psychiatrists or psyshologis
because competence “required a psychiatric or medical diagnosis, a diajrosental
disorder.” In November, 2000, the statute was changed to read: “a ‘qualified ¢orensi
examiner’ is any (a) psychiatrist with forensic training and expegidid psychologist

with forensic training and experience, or (c) other licensed mental healdsgonal

whose forensic training and experience enable them to form expert opiniormsmggar
mental illness, competency, and dangerousness and who have been approved to render
such opinions by the court” (22 O.S. § 1175.1). This change in statutes allows mental
health professionals other than psychiatrists and psychologists to completteocy
evaluations and give expert testimony. However, the change is still new, and these in t
court system are perhaps continuing to view other licensed mental healthipnaflesss

not qualified to complete competency to stand trial evaluations.

B. State Statutes and Guidelines

Some states have adopted their own criteria regarding one’s competency to stand
trial. For example, according to Oklahoma Statute 22 O.S. 8§ 1175.3, some questions for
forensic evaluators to assess while completing competency to standahistens are
as follows:

1. Is the person able to appreciate the nature of the charges made

against such person?
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2. Is the person able to consult with the lawyer and rationally assist in

the preparation of the defense of such person?

3. If the person is unable to appreciate the nature of the charges or to
consult and rationally assist in the preparation of the defense, can
the person attain competency within a reasonable period of time as
defined in Section 1175.1 of this title if provided with a course of

treatment, therapy, or training?

4. Is the person a person requiring treatment as defined by Section 1-

103 of Title 43A of the Oklahoma Statutes?

5. Is the person incompetent because the person is mentally retarded as

defined in Section 1408 of Title 10 of the Oklahoma Statutes?

6. If the answers to questions 4 and 5 are no, why is the defendant
incompetent?
7. If the person were released, would such person presently be dangerous as

defined in Section 1175.1 of this title?

These questions have changed since 1992 to assist in making the definition of
competency more explicit for the forensic examiner and for the court. Thns is a
important step in channeling defendants into appropriate treatment methods.

Not only have the Oklahoma statutes changed over the past two decades, but the
statutes also vary from state to state. Texas, for example, gives tharigllist of
procedures for forensic examiners to follow (Otto, 2006, p. 87):

1. Assess and describe the defendant’s capacity to understand and participate

in the legal proceedings.
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Identify and describe any mental disorders and impairments, broadly
defined, that may be responsible for impaired capacities that are noted and
described.

If finding of incapacity, identify if the mental disorder(s) or impairngnt(

that are considered responsible for the observed and described deficits can
be treated so as to restore the defendant’s capacity (and identify those

treatments).

Texas law directs that its forensic evaluation reports contain the following

1.

2.

an opinion as to the defendant’s competency;

identification and discussion of any specific issues referred to the
examiner by the court;

documentation of appropriate disclosures made to the defendant about the
evaluation and report;

a listing of procedures, techniques, and tests used in the evaluation and the
purposes of each;

observations, findings and conclusions on each issue referred for
evaluation (or a statement of the reasons why such findings could not be
made); and

if the defendant is considered by the expert to be incompetent, a
description of the deficits and their relationship to the functional abilities

required for competence, as well as treatment recommendation (p. 86).

In addition, the Missouri Institute of Mental Health Policy Brief (2003) outlited t
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following issues to be addressed using direct quotations from the defendant whenever

possible:
1. The defendant’s ability to understand the charges, including:
. the legal and practical meaning of these charges;
. the implications of his/her current legal situation;
. the roles and functions of the courtroom personnel; and
. the ability to differentiate between various pleas and verdicts.
2. The defendant’s ability to assist in his/her defense, which includes:
. describing his/her behavior and whereabouts at the time of the

alleged crime(s);
. effectively interacting with defense counsel; and
. behaving in an appropriate manner in the courtroom.
In Missouri, a defendant found incompetent to stand trial and committed is reestaluat
for competency every six months (MIMH, 2003).

According to Roesch (1979), a person found incompetent averages three years
hospitalization, with some spending up to 14 years in treatment. The length af time
person deemed incompetent to stand trial stays in treatment varies, andetimere ar
established rules about the length of time a facility has to return a defémdant
competency. The MIMH Policy Brief (2003) found one state reported the averagh |
of time for an incompetent defendant to stay in treatment was 68 days, but this almost

certainly varies from state to state and jurisdiction to jurisdiction.
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C. Additional Factors - Malingering and Insanity

Determining competency is not a perfect science, even with the pregerdfst
the research. There are many factors that influence an examinerimigetion of a
defendant’s competency to stand trial. Malingering is an issue which mugsdiea
considered when determining competency of a defendant. According to the Wdbster’'s
New Riverside University Dictionary, to ‘malinger’ means “to pretentd ill or injured
in order to avoid responsibilities or work.” The American Psychiatric Assoeié2000)
gives a definition in the DSM-IV-TR of what factors may increase théhixed of
malingering. These include (1) referral for a medico legal evaluagipmdrked
discrepancy between claimed stress and objective findings, (3) lack of @oapeluring
the diagnostic evaluation, and (4) the presence of Antisocial PersonalindBi. Most
problematic are Skeem et al.’s (1998) findings that when assessing fospusic
quality, 88% of reports examined did not address the issue of malingering. EEt@est
in the study however, believed that in most (82%) of these reports, malingering was
“probably not” or “definitely not” an issue. Of the reports that did address theagsue
malingering, 58% ultimately determined the defendant was, in fact, matiggeri

Malingering is just one more factor complicating the ultimate deterromat
competency. Therefore, specific instruments have been made to determinerwhaot
a defendant is malingering. Tests used specifically for the determinatiwaliofyering
include: the Structured Interview of Reported Symptoms (SIRS), the Mokemsic
Assessment of Symptoms Test (M-FAST), and the Structured Inventory ioigelad

Symptomatology (SIMS) (Vitacco, et al, 2006). Each of these tests has undergone
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rigorous examination and are generally accepted in the field for idagtifyalingering.

As with all topics concerning competency to stand trial evaluations, there is nesbne t
or one procedure that will ultimately determine malingering. Each testdvastages

and disadvantages, and it is thus at the forensic examiner’s discretion whigimarg(s)
he or she will use, and what the ultimate determination will be.

Another issue which should be addressed is that of insanity. Many people confuse
the insanity defense and competency to stand trial. According to the Misssiituté of
Mental Health Policy Brief (2003), “unlike Not Guilty by Reason of Insanit@ ),
Incompetency to Stand Trial (IST) is not an established legal defense that ¢tesée c
by the defendant as a way to resolve criminal charges.” The Polefyd®es on to state
that unlike NGRI, the decision of a defendant’s competency “lies outside the defendant
control.” Additionally, Roesch (1979) stated, “the issue of competency is conceptually
and legally distinguished from the responsibility (insanity defense) questibatin t
responsibility deals with a defendant’s mental status at the time @ was committed,
whereas competency is a defendant’s ability to assist in the defensaraetbétrial or
other judicial proceeding.” It is necessary for a forensic examiner atepfa
professionals to distinguish between insanity and competency when conducting and

reviewing evaluations.

D. Quality of Forensic Examinations

There have been numerous studies and articles published regarding the fjuality o

forensic examinations and many recommendations have been made for improvement.

22



According to Skeem and Golding (1998), there are three central problems indorensi
examiners’ reports: “(a) failure to adequately address fundamental Cgi€sgbi
including defendants’ decisional competence; (b) failure to present thalaei@soning
underlying one’s psycholegal conclusions; (c) failure to use forensicallyarglenethods
of assessment.” They concluded one reason for these failures is the lack of forens
training given to forensic examiners. In their study, Skeem and Golding (19@&tely
concluded that forensic examiners who were not specifically trained in camglucti
competency evaluations tended to “rely on traditional clinical skills and attempt
generalize those to psycholegal assessments.” These assessments, cocrasional
experts,” appeared to do well with diagnosis and symptomatology, but tended to disagree
in regard to a defendant’s specific psycholegal abilities and impairments.

As addressed earlier in this study, the Missouri Institute of MentdirHealicy
Brief (2003) addresses areas they believe should be included in competenaji@vs|
including: the defendant’s ability to understand the charges against him or her, and the
defendant’s ability to assist in his or her defense. It was reported in thig Boé€ that
“defendants charged with more severe crimes are more likely to be foundlG&3ds
also found that of 11 defendants with an organic brain disorder, 100% were found
incompetent to stand trail. On the other hand, of 79 defendants with other DSM-IV
diagnoses, only 60% were found incompetent to stand trial (MIMH Policy Brief, 2003).
These findings may support findings in previous studies that forensic examiners use
traditional psychological testing rather than forensic assessmenaiesinstruments
designed specifically for determining a defendant’s competency. Tindgsggs would

also indicate a potential problem with the testing techniques of forensic exsantiine

23



would seem many examiners are relying on specific disorders to deteonipetency,

rather than properly testing the individual to determine his or her current psyd¢holega

abilities and impairments. According to Grisso (1986), there are two necessa

components in regard to competency evaluations: (1) a clear understandingafshe |

view of the specific competence, and (2) empirical research and clinicitpra

consistent with professional standards.

Other factors, such as amnesia and dementia, also affect a defendant’s

competency. Zapf and Roesch (2000) citéitkon v. United State891 F. 2d. 460

(1968) wherein the U.S. Court of Appeals for the District of Columbia held that six

factors should be considered in determining whether a defendant’'s amnesiadrhfg

ability to stand trial:

The extent to which the amnesia affected the defendant’s ability to consult
with and assist his lawyer.

The extent to which the amnesia affected the defendant’s ability fp testi

in his own behalf.

The extent to which the evidence in suit could be extrinsically
reconstructed in view of the defendant’'s amnesia. Such evidence would
include evidence relating to the crime itself as well as any reasonable
possible alibi.

The extent to which the government assisted the defendant and his counsel
in that reconstruction.

The strength of the prosecution’s case. Most important here will be

whether the Government’s case is such as to negate all reasonable
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hypotheses of innocence. If there is any substantial possibility that the
accused could, but for his amnesia, establish an alibi or other defense, it
should be presumed that he would have been able to do so.

. Any other facts and circumstances that would indicate whether or not the

defendant had a fair trial.
As pointed out by Zapf and Roesch (2000), any symptom could be substituted for
amnesia in the above case. They go on to say there are two areas that must $edaddres
in competency reports: “the defendant’s current clinical presentation (ingltick
defendant’s presentation and possibly his or her motivation, test results, reportspf other
and diagnosis) and some statement about the defendant’s ability to proceeddottv&l (
next stage in the proceedings).” Professionals may have deferring omnitims exact
procedures and tests to use in competency to stand trial evaluations. Perhaghithts i
each professional’s unique training and experience used in the assessmess. [ioery
evaluator and every defendant is unique. Moreover, evaluators must tailor the different
procedures and techniques used for each case.

The present study is based upon research completed by Graham (2007), which
found that defense attorneys in Oklahoma do not believe they are receiving quality
evaluations. According to her study, defense attorneys believe that sredudd not
report much of the information they consider important. Reports may need to include:
details concerning medications the defendant may be taking, psychological disorders
past drug and alcohol abuse, and how well the defendant processes information. Graham
also discussed the fact that incompetent defendants that are incorrectly found to be

competent to stand trial are being denied their right to a fair trial lasirgight
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according to the Fourteenth Amendment of the United States Constitution tiarsitoat

all legal professionals should believe to be paramount. This study will look beyond
defense attorneys’ perceptions of competency evaluations, and include thoigesaaf

both judges and district attorneys to develop a better understanding of whatoreeds t
changed to provide defendants an accurate evaluation, and thus ensure each defendant a

fair trial.
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CHAPTER IlI

METHODOLOGY

A. Participants

The participants in this study were judges, district attorneys, and asdistent
attorneys in all counties in the state of Oklahoma. The study included surveys 24t t
judges and 376 district attorneys and assistant district attorneys. Thiera teeal of 616

participants polled in the study.

B. Instrument

There were two forms of the survey; one form, designed for district attoamely
assistant district attorneys (Appendix A), and another form, designed for judges
(Appendix B). These forms were taken from the study completed by Graham (2007), and
revised by Kathryn A. LaFortune, Ph.D., to be directed toward judges, districkestor
and assistant district attorneys in the current research, as opposed to defemsgsah
the research conducted by Graham (2007). The cover letter (Appendix C) was also
arranged by Kathryn A. LaFortune, Ph.D., in accordance with suggestions byrDillma

(1978). The questions asked on the survey were the same or similar to those asked in the
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previous study by Graham (2007). The focus of the survey was on judges’, district
attorneys’, and assistant district attorneys’ preferences of profelssrdmaperform

these evaluations, preferences of evaluation location, and perceptions of the quality of
competency reports.

The survey was seven pages in length and included eighteen questions. Sixteen
guestions were quantitative in nature and two questions were qualitative in nature
Question 1 asked the participant to write in the number of cases he or she had prosecuted
or presided over in which the defendant was evaluated by a mental healtkipnafies
due to a question of the defendant’s competency to stand trial. Questions 2 and 3 asked
the participant to indicate where his or her competency to stand trial evatuatre
performed, and where the participant preferred to have evaluations pelf@omestions
4-10 asked a series of questions regarding competency evaluations perfoatigddod
those performed at the Oklahoma Forensic Center. The participants were asked in
Question 11 whether they would prefer evaluations to be done locally or at the OFC if the
professionals performing the evaluations were equally skilled. Questions 12 asiced3 a
participants to rank professionals as to preference for their competenggtered, and
to rate the same professionals as to how valid they would consider their competenc
evaluations. Participants were asked, in Questions 14-16 respectively,tteratatent
of competency to stand trial reports completed locally, at the OFC, and theirloptima
frequency in reports using a five-point Likert scale. The criterion in qumessii4-16 were
very similar to the criterion found in the Competency Assessment Instruméint (C
which is a leading instrument used by evaluators to conduct competency toiatand tr

evaluations. Questions 17 and 18 were open-ended questions, asking what other elements
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the participants believed should be addressed in a competency to stand trialoexgaluat

and any further comments participants might have regarding competehecytieve.

C. Procedure

The survey and cover letter were sent by mail from Oklahoma State Utyiversi
Center for Health Sciences to 616 participants in the summer of 2008. The cover letter
was on Oklahoma State University-Center for Health Sciences letterAeself-
addressed, stamped envelope was also included to facilitate a return response.
Participants were asked to respond and send responses by mail. Confiderasality
ensured by stating in the cover letter sent with each survey, not to provide arfyirggnti
information in the response. The study was reviewed by the Institutional RBusw
(IRB) prior to any mailings, and it was determined that this study waspgxesm full
board review because of the confidentiality measures that were in placex(®ppg.

The surveys were then collected and given to this author. The data were codeédanalyz
and reported in a descriptive format. Between group comparisons were performed using
student t-tests and ANOVA tests. Some of the results of the study were diszed@ad
compared to the results found by Graham (2007) and those found in the 1995 study by

LaFortune and Nicholson (1995).
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CHAPTER IV

RESULTS

Of the 616 participants polled, 165 completed surveys were returned. Twenty-two
(22) incomplete surveys were returned, for a total of 187 surveys returnedibipaats.
The total return rate was 30.4%, and the total return rate of completed surveys was
26.79%. The 22 incomplete surveys returned had written comments by the participants,
stating that they could not fill out the survey for various reasons (ie. they do not work
with competency evaluations; they have not worked in their current position fors3.year
The total return rate for judges’ surveys was 37.08%, with the total return rate of
completed surveys by judges being 31.25%. Additionally, the total return rateriwt dist
attorneys’ and assistant district attorneys’ surveys was 26.06%, with theetota rate
of completed surveys by district attorneys and assistant district adsaang 23.94%.
This return rate is comparable to that obtained by Graham (2007), with 31%, and
LaFortune and Nicholson, with 43%. Participants reported an average of 2indases
last 3 years in which the defendant’'s competency to stand trial was in questivas
thus evaluated by a mental health professional (M=21.00, SD=34.933, range=1-350).
Judges reported a slightly higher number of cases involving competency ievial tiadn
did district attorneys and assistant district attorneys. Judges repomiedrage of 24

cases involving competency to stand trial evaluations (M=23.90, SD=45.80).

30



DA’s and ADA's reported an average of 19 cases involving competency to stand trial
evaluations (M=18.47, SD=21.40). A small percentage (3.6%) returned surveys stating
they had never been involved in a case with a competency evaluation.

The participants were then asked where their competency evaluations are
currently performed (locally or at the Oklahoma Forensic Center). Ovenaihef total
participants (60.6%) reported their evaluations are currently performedooatly land
at the Oklahoma Forensic Center. Less than one-third of total participantedepeir
evaluations are performed locally (25.5%), and almost one-fifth reported theiatvas
are performed at OFC (12.1%). In addition, very few (1.8%) reported they did not know
where their competency evaluations are performed. The above results foti@pgais
combined, as well as the results of judges and district attorneys separatspwn in
Appendix E,Table 1 These results were similar to the results of the study by Graham
involving defense attorneys, in which over half (53.33%) were performed both locally
and at OFC, just over one quarter (28.89%) were performed locally, and under one fifth
(17.78%) were performed at OFC. When dividing judges and district attorneys, judges
reported almost one third (30.67%) of their competency evaluations were performed
locally, with over half (60%) of judges reporting their evaluations were peeidhboth
locally and at OFC, and only a small percentage (6.67%) reporting their tesraduaere
performed solely at OFC. These numbers are comparable with disbiciegg, who
reported less than one quarter (21.11%) of evaluations were reported locally, over one
half (61.11%) of evaluations were performed both locally and at OFC, and &yslight
higher percentage than that of judges (16.67%) were performed solely at OFC.

Competency to stand trial evaluations must be performed on an outpatient basig (locall

31



before defendant’s may be ordered to receive an inpatient (OFC) evalu&®n. O
evaluations are ordered after a local evaluation is completed often if thevabahtor
can’t come to a solid conclusion regarding the defendant’s competency and thus the
defendant needs inpatient observation for a determination to be made, or when the judge
does not agree with the decision of the local evaluator.

The next question asked where participants preferred to have their competency
evaluations performed (locally or at OFC). The results were again istmitaose found
by Graham, indicating no strong preference for either setting. In thentstuely,
approximately one-third of participants (33.7%) preferred evaluations to be dolhe loca
Another one-third of participants (35%) preferred evaluations to be performed at OFC
Just under one-third had no preference (31.3%). However, when separating judges and
DA'’s, there was a trend for local evaluations by judges (45.95% prefer local) tramd a
for OFC evaluations by DA’s (44.94% prefer OFC). The results of the studyaha@
were combined with the current study, and it was found there is no preferencg for an
location. (31.73% prefer local, 35.10% prefer OFC, and 33.17% have no preference).
This was compared with the judges, DA’s, and defense attorneys in the LaFodune a
Nicholson (1995) study, which indicated a strong preference for local evalsiati
(66.40%). These comparisons are shown in detail in Appendialite 2

Question 11 of the survey asked participants where they preferred to have their
evaluations done, assuming the professionals at both locations were equally skilled.
Judges showed a slight preference for local evaluations (45.33%), but still somewhat
neutral overall, with about one-third having no preference (32%). DA’s were alsalneut

with approximately one-third preferring local (30.34%), approximately bmé-t
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preferring OFC (33.71%), and approximately one-third having no preference (35.96%).
Graham (2007) found similar results with defense attorneys. In her stugywheno
clear preference for any particular setting (36.36% preferred R@&5% preferred
OFC; and 34.09% had no preference). When combining the results of the current study
and the Graham (2007) study, there was a slight trend for local evaluations (37.02%), but
no clear preference for any setting, with over one-third (34.14%) having noenicde
The above results, comparing perceptions of judges and DA’s, and the defense attorneys
of the Graham study, are summarized in Appendikable 3.

Participants were then asked to indicate their level of agreement weities of
statements regarding characteristics of competency evaluabom&éch site (locally
and OFC). They were asked to use a five-point Likert scakdr@dmgly disagrege
2=somewhatlisagree 3=undecidegd4=somewhat agreé=strongly agreg in regard to
the following statements: (a) reports are submitted in a timely mannevalbptors are
familiar with appropriate legal criteria and issues, (c) evaluatiovs lb@en
understandable (clear language) rather than confusing (mental healtl),j&iyoeports
explain the factual basis of the conclusions about the defendant’s capapipydoiae
the nature of the charge and assist in his or her defense, (e) information in reports have
been useful in assisting the decision-making process for determinations oteacype
They were also asked to use a five-point Likert scale to rank the overaly qiighe
reports (1werypoor, 2=fair, 3=average 4=good 5=excellen}.

Regarding local evaluations, participants reported being soméwitscided
when asked if reports are submitted in a timely manner (M=3.84, SD=1.06), only

somewhat agreeing that evaluators are familiar with legal craadassues (M=3.97,
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SD=1.04), generally agreeingdmewhaagre€ that evaluations are clear and not
confusing (M=4.15, SD=0.94), somewhat agreeing that reports explain conclusions
(M=3.85, SD=1.07), and that information in reports has been useful in assisting the
decision-making process (M=4.13, SD=0.98).

Of those reports completed at OFC, participants tended to rate most
characteristics slightly higher than those completed locally. When asiegmbits are
submitted in a timely manner, the results were generally positive (M=3.97, SD=0.97)
with similar results found for evaluators being familiar with legdakaa and issues
(M=4.46, SD=0.75). In addition, results were positive concering report clarity,jirxgla
conclusions, and their utility in assisting the cokirgure 1 in Appendix E shows a
comparison of report quality by locatidfigure 2 in Appendix E shows a comparison of
perceptions of reports by location and between judges and DA’s.

When asked to rank the overall quality of the reports completed locally over the
past 3 years, participants were again neutral, indicating theseshgitty better than
“averagé (M=3.57, SD=1.07). The overall quality of the reports done at OFC were
ranked asdood (M=4.12, SD=0.77). Both the local and the OFC reports were ranked
higher by judges, DA’s, and ADA'’s than by defense attorneys in the Graham study
When judges’ and district attorneys’ ratings were parceled to examunp greferences
for a particular setting, DA’s rated OFC evaluations significamter than local
evaluations in every characteristic, and in overall quality. Judges did not sludeana
preference, rating local evaluations higher in the characteristics ofn@sland use of
understandable language, but not significantly higher. OFC evaluations only ranked

significantly higher than local evaluations in familiarity with legaderia and issues, and
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in overall quality. These results are shown in detail AppendibaBle 4.

Participants’ responses to whether local reports have improved, declined, or
remained the same showed a large percentage believe that local reports hensglrema
the same (80.88% of judges and 82.67% of DA’s). Defense attorneys in Graham’s (2007)
study shared similar perceptions, with the large majority (83.33%) belitgab
evaluations had improved. In this study only a small percentage of either grayedeli
reports have improved (16.18% of judges and 9.33% of DA’s). This is also similar to the
results found in the 2007 Graham study (5.56% of defense attorneys). Similar
percentages of judges and DA’s (20.00% and 21.52% respectively) rated OFC
evaluations as improved compared to defense attorneys (7.41%) in Graham’slstudy
judges and only 3.80% of DA'’s felt OFC evaluations have declined in the last 3 years
This is contrasted with the results that over one-fourth of defense atto25e33%) in
Graham'’s study believe OFC evaluation quality had declined. These masultsdetail
in Appendix E,Table 5.

Participants were then asked to rank four types of mental health professional
ranking them as to their preference for conducting competency evaluabotise Fotal
sample, the majority chose psychiatrists as their first choice (53.496hdbsgists were
also ranked as the number one choice by almost half the respondents (44.9%). These two
professional groups were ranked as the first or second choice by almogiaiderss
(psychologists — 98.1%; psychiatrists — 92.5%). Social workers were the fiestoords
choice of a very small percentage (4.5%) of participants. This percentage wasvexe
than the percentage of participants who ranked other licensed mental healtsigmafes

as provided by Oklahoma Statutes as their first or second choice (7.1% chosauihis gr
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as their first or second choice). As a group, judges showed a striking prefenence f
psychiatrists (58.9% ranking psychiatrist as first choice). Judges alscshrad@
preference for psychologists (40.3% ranking psychologist as first choice).shévged
an almost equally strong preference for psychiatrists (48.86% ranked abdice), and
psychologists (48.84% ranked as first choice). Social workers were ranked vdry low
both groups. No judges ranked social workers as their first choice and only one (1.43%)
judge ranked social workers as second choice. In the same regard, very few (2.35%)
DA'’s ranked social workers as their first choice and only 4.71% of DA’s rankéal soc
workers as their second choice. Social workers were ranked even lower thamheere
licensed mental health professionals as provided by Oklahoma statutes. These
professionals were also ranked low, however, with very few (1.41%) judges ranking them
as their first choice and only slightly more (3.61%) DA’s ranking them asfitsgir
choice. These results are shown in AppendiXdhle 6.

Participants were also asked to rank each professional group as to thg eflidit
their evaluations. They were asked to use a five-point Likert scadéndys valid
2=usually valid 3=neutral/undecidedd=usually invalid 5=alwaysinvalid). Psychiatrists
again got the best reviews from participants (39.8% rating evaluations fyahmaissts
as ‘“always valid”). Almost all participants (91.3%) viewed evaluations completed by
psychiatrists asdlways valid or “usually valid! Although psychologists’ evaluations
were rated by slightly fewer participants as beialgvays valid (32.7%), a slightly
higher percentage (92.6%) rated psychologists’ evaluations as ey valid or
“usually valid” Also, no participants rated psychiatrists’ or psychologists’ evaluations as

being ‘always invalid. On the same note, only one participant (.7%) viewed other
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licensed mental health professionals’ reports as beailgays invalid and only five
participants (3.3%) viewed social workers’ reports as beahgdys invalid” Over half
of participants (53.9%) werenéutral’ regarding the validity of social workers’ reports.
Almost a quarter (24.3%) viewed social workers’ reportaugsdlly invalid” compared
to psychologists’ reports, which were rategtally invalid by only one participant
(.6%) and psychiatrists’ reports, which were ratesifally invalid by only two
participants (1.2%). Over half of participants (54.1%) weeutral’ regarding other
licensed mental health professionals’ reports as well; and slightly {@@&%) viewed
this group’s reports asiSually invalid” No judges reported a belief that evaluations
completed by social workers weralWays valid’ Judges rated evaluations completed by
social workers lower than did DA’s (13.64% of judges believing these reports are
“usually valid” 21.14% of DA'’s believing these reports asdways valid or “usually
valid”).

Judges and DA’s rated evaluations completed by psychologists compai#bly, w
about one-third of each group believing these reportsahnays valid (31.51% of
judges; 33.71% of DA’s). Judges rated evaluations completed by psychiaigistly sl
higher than did DA’s. Most judges (94.45%) rated these evaluations &ivizey's valid
or “usually valig” and a slightly smaller percentage of DA’s (88.80%) rated these
evaluations to bediways valid or “usually valid” Judges rated the evaluations
completed by other licensed mental health professionals higher than did DAUslge$]
less than one-eighth (7.69%) rated these evaluations as béiays valid’ compared
to only a few (1.23%) DA’s. More DA’s (25.93%); however, rated these evaluations as

being ‘usually valid than did judges (13.85%). Regarding social workers and other
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licensed mental health professionals, most participants remaireattdl’ when asked
about the quality of these reports. Other licensed mental health professiepaits r
were rated higher than were the reports of social workers, however.

Finally, participants were asked to rate the frequency with whichrelifferiteria
were included in the CST reports they have received. They were to use a fiveHpsint
scale to indicate frequenci€s=never, 2=rarely, 3=sometimes, 4=often, 5=alwayBEle
criteria used for this survey, as taken from the survey of Graham, weostadientical to
suggested interview questions in the Competency to Stand Trial Assessnranidnst
Of those evaluations completed at OFC, 11 out of 14 of the criteria were viewetlyby
a few of the total participants asévef occurring. These criteria included understanding
attorney-client privilege (3.5%), capacity to disclose pertinent facts (Opl&bning of
legal strategy (6.4%), understanding of plea bargaining process (5%) tg&paestify
relevantly (7.1%), self-defeating motivation (18.8%), unmanageable behavior (7.8%),
memory (3.5%), concentration (5%), thought disorders (0.7%), and appraisal of key
figures in the court (2.9%). The defendant’s appreciation of the charge was \agwe
almost all participants dslways” being included (85.1%) and all participants (100%)
viewed this criterion as being included in reports completed at @ways” “ often” or
“sometimes$ Over half viewed understanding attorney-client privilege (65.2%), quality
of relating to attorney (63.6%), understanding of courtroom procedure (73.8%gitgap
to disclose pertinent facts (71.6%), thought disorders (51.1%), and appraisal of key
figures (65.5%) as being includedlWays or “often” In comparison, less than half of
respondents viewed planning of legal strategy (43.6%), understanding of plea hgrgaini

process (49.6%), capacity to testify relevantly (43.6%), and memory (44.7%h@s be
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included ‘always or “often” A much lower percentage of participants viewed self-
defeating motivation (18.8%), unmanageable behavior (27.0%), and concentration
(32.6%) as being include@HRvays or “often” The results of the actual frequency of
these characteristics in reports completed at OFC are in Appentiablg, 7.

Of reports completed locally, almost all participants (90.6%) viewed appoec
of charge as being includedltvays or “often” Very few viewed this criterion as being
included ‘sometimes(8.0%), and only two participants viewed it as being included
“rarely” (1.4%). Remarkably, only two other criteria were viewed as being included
“always or “oftert’ by over half of the participants. These criteria included
understanding of courtroom procedure (59.4%) and appraisal of key figures (51.1%).
Less than half of participants viewed understanding attorney-clientggev{46.4%),
quality of relating to attorney (47.8%), capacity to disclose pertinent(#@t3%), and
thought disorders (45.3%) as being includalivays or “often” An even lower
percentage viewed planning of legal strategy (26.8%), understanding of pleaibgrga
process (28.7%), capacity to testify relevantly (29.4%), self-defeattigation
(18.8%), unmanageable behavior (23.0%), memory (32.1%), and concentration (27.2%)
as being includeddlways or “ofteri in local reports. These results of the actual
frequencies in local reports are outlined in AppendiXd&hle 8

Participants were then asked to indicate how often they believe each of the 14
criteriashouldbe included in competency reports. All participants (100%) believed a
defendant’s appreciation of the charge against him or her should be included in reports
“always or “often” Over three-fourths (75.3%) of participants believed understanding of

attorney client privilege should be includedWways or “often” A majority of
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participants (81.9%) believed quality of relating to attorney should be incladiedy's
or “often” Just over half believed planning of legal strategy (52.3%), understanding of
plea bargaining process (66.0%), unmanageable behavior (64.1%), concentration
(62.2%), and appraisal of key figures in the court (63.6%) should be inclabeal$ or
“often” A strong majority of participants believed thought disorders (83.3%),anem
(72.4%), capacity to testify relevantly (72.4%), capacity to disclosenpattfacts
(88.5%), and understanding of courtroom procedure (75.6%) should be included
“always or “often” The only criterion believed to be usealWways or “ofteri by less
than half of participants was self-defeating motivation (47.4%). In the ssgaed; over
a quarter (25.3%) believed this criterion should be includaekly” or “never”
Participants’ beliefs of optimal frequencies are in Appendikdble 9.

The actual perceived frequency of characteristics in OFC and localsreast
then compared to the optimal perceived frequency of characteristics loypaarts of the
current studyFigure 3in Appendix E show a comparison of each of the 14
characteristics by location and as compared to the optimal amount perceived by
participants in this study. Local evaluations were rated lower for émchateristic than
were OFC evaluations. Notably, both local and OFC evaluations fell short of what
participants believed to be optimal in this study in every category. Thesksrare
detailed in Appendix ETable 10 Defense attorneys’ perceptions in Graham’s (2007)
study were then combined with judges’ and district attorneys’ perceptionsaartieat
study. These perceptions are outlined in Appendixidijre 4.

The difference in perceptions of district attorneys, judges, and defense atorney

was also examined. Defense attorneys in Graham’s study perceived eegign as
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being included less often than did judges or district attorneys with the exception of
Appraisal of Key Figures in Court. Defense attorneys also expect mooenpetency
reports than do judges and district attorneys, as they rated optimal frexpueigtier

with the exception of Appreciation of charges. A full comparison of these results is
outlined in Appendix ETable 11 One-way ANOVA's were also used to test for opinion
difference among the three groups of legal professionals. Opinions regardavgtak
quality of local evaluations did not differ significantly across the threepgrdt(2, 177)
=0.3708, p = 0.69. Opinions regarding the overall quality of OFC evaluations did not
differ significantly across the three groups, F(2, 162) = 0.1227, p = 0.88. The only other
result in questions 4-10 that did not differ significantly was opinions of timeliness
regarding OFC evaluations F(2, 175) = 0.00778, p = 0.93. All other results in questions
4-10 did differ significantly across the three groups of legal professionals.

Finally, judges and district attorneys in the current study were grouped with
defense attorneys in the Graham study; and their results were compdedesutts of
judges, district attorneys, and defense attorneys in the LaFortune andsbirc(if95)
study. Participants in the current study joined with participants in the @rsthay rated
all actual frequencies of characteristics higher than the participatfits b&Fortune and
Nicholson (1995) study, with the exception of Unmanageable Behavior and Thought
Disorders, which were rated only very slightly higher in the 1995 study. When looking at
optimal frequencies, participants in the current study and the study bynGrateal
expected frequencies similarly to the frequencies in the 1995 study. A full asampaf

these results can be found in Appendix Bble 12
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The last two questions were open ended, the first asking what other elements the
participant believed should be addressed in the body of a competency report. Responses
included; desire to have more information regarding defendants’ medicatiore dégre
mental retardation or developmental disability, effect of mental disordaraapency of
mental disorders, necessary treatment to regain competency, details dbtesbn the
defendant to determine competency, and health condahke 13in Appendix E gives
a full narrative of these responses given by judges. Similalyle 14in Appendix E
gives a qualitative narrative of these responses given by districtegtsor

The last question of the survey asked participants to write any further casnment
they had regarding competency evaluations. Responses varied greatly on tios.ques
Some respondents reported the evaluations they have received are extelggmtefal
I'm very pleased with the thoroughness and professionalism shown in both doing and
reporting competency evaluations,” while other respondents reported thepote
particularly satisfied with the evaluations they have received: “I havehedddal
evaluator testify that a particular defendant was both suicidal and homicidadi’'toul
assist his attorney in defending the case, but did not need treatment or therapgf Some
the evaluators need to be evaluated themselVeble 15in Appendix E gives a full
narrative of these responses given by jud@able 16in Appendix E gives a full

narrative of these responses given by district attorneys.
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CHAPTER V

DISCUSSION

The purpose of this study was to assess the perceptions of judges’ and district
attorneys’ in Oklahoma regarding competency to stand trial issues, as théeehasery
little research completed in this area. It was hypothesized that thgyquiavaluations
completed locally and at OFC would be perceived as similar, and there would not be a
strong preference for one particular setting over the other. It was also Isjpethinat
there would be a strong preference for psychiatrists to complete competahggtions,
as a preference for psychiatrists was shown in the study by Graham regerdieptions
of defense attorneys’. Additionally, it was hypothesized that judges andtcastivimeys
would perceive evaluations as lacking in necessary information and facte$s as
defendant’s competency to stand trial. Also, judges’ and district attornepsdapi
regarding competency evaluations would not differ significantly frorh edtter or from
defense attorneys’ opinions found in Graham (2007). Finally, it was hypothesized tha
participants in this study combined with defense attorneys in the Graham (20§7) stud
would rate evaluations more positively than participants rated evaluations in the
Lafortune and Nicholson (1995) study.

The current study found no strong preference for local evaluations or for

evaluations completed at OFC (locally: 33.7%; OFC: 35.0%; and no preference: 31.3%).
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These results are very similar to those found by Graham (2007) when polling defense
attorneys (locally: 24.44%; OFC: 35.56%; and no preference: 40.00%). However, when
separating judges and DA's and looking at their perceptions, judges shoemed af tr
preferring local evaluations, and DA's showed a trend of preferring OFGaguas.

DA's, on the other hand, may perceive OFC evaluators as being more skilled. When
combining all three groups (judges and DA's in the current study and defiemseys in
the Graham (2007) study), the results showed no preference for either séttieg. T
results were compared to the LaFortune and Nicholson (1995) study. At thahesne, t
found judges, DA's, and defense attorneys had a strong (66.40%) preference for local
evaluations, with only 9.3% preferring OFC evaluations. It seems that owvettad] last

two decades, legal professionals have modified their opinions regarding botm@FC a
local evaluations. There is no clear preference at this time for a parsettiag. This is
perhaps due to lack of training for local evaluators, or the perception of such, and the
increasing specialization OFC has developed for completing competenasitevs.

When specific legal professionals are examined separately, it ie@gnthat the
two groups showed a preference for different locations. Judges showed anpeefere
local evaluations (45.95%), however, DA’s preferred OFC evaluations (44.94%).
Overall, our findings support the hypothesis that as a whole, legal professianalso
strong preference for a particular location; but their perceptions varyglstiehen
examined by type of legal professional. One possible reason for judges pgeliaral
evaluations is that judges may have tendencies to form relationships witbvabkators
in small communities. Also, when looking at ratings by judges of charduis

reports completed locally and by OFC, judges rated local evaluationsyshgitier in
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timeliness and use of understandable language. Judges rated OFC evaludteria hig
every other characteristic. Perhaps judges value timeliness and use of undaestanda
language higher than they do many other report characteristics. Jodgased to show

a preference for local evaluations when asked where they would prefer to have thei
competency to stand trial evaluations performed, assuming the professiomaéjualty
skilled (45.33% prefer local). DA's were neutral, showing no preferencelfier eit
location if professionals were equally skilled. This may indicate a peocelpyi DA’s

that local evaluators do not have the training or skills necessary to compligte qua
evaluations. There may also be a perception among the legal community thatealuat
completed at the Oklahoma Forensic Center favor a determination of competency,
because of limited bed space and time factors. Legal professionals meiy@&E€C to

be more likely to find malingering when evaluating defendants than local ewaladto
because OFC is responsible for the training in this area. In questions 17 and 18 of the
survey (Appendix ETables 14 and 1§ one of the issues of most concern to district
attorneys was that of malingering. Many responded they would like to see enialing
brought up more often in competency to stand trial evaluations.

The results of the current study also show that participants continue to have a
preference for psychiatrists. However, this preference is not strong, and ifigitly s
higher than the preference for doctoral-level psychologists. The very lowgmedefor
social workers and other licensed professionals is cause for concern. Bespitagly
equal qualifications, these groups are underrated and most likely continue to be under
used. Perhaps judges and district attorneys are not knowledgeable rederdiaming

these professionals have undergone in order to complete competency evaluatanis. O
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the main reasons for including these professionals into the CST process is to thentai
costs of using psychiatrists or psychologists to complete the evaluationstdb®doth
social workers and other licensed mental health professionals higher thadgéd,jand
also, more DA’s rated these two groups’ evaluations as being valid mandlatedid
judges. No judges rated social workers as being their first choice and only oneagedge r
this group of professionals as being their second choice. All participantsoaiad s
workers and other licensed mental health professionals very low. This is perhasebec
the background training of psychiatrists and psychologists for forensic ass¢$smot
known by legal professionals. Despite the fact that judges and DA's do not prefer
evaluations completed by social workers or other licensed mental health [omdéssi

the majority of participants did not rank their evaluations low. The majority of
participants were neutral regarding the validity of social workadsogher licensed

mental health professionals' evaluations. Therefore, the lack of prefeoesceifl

workers and other licensed mental health professionals could be due to perceived lack of
education or training given to these two groups. Siegel (2008) indicated it is not an
evaluators' profession that should be taken into account when qualifying a competency
evaluator, but rather their degree of specialized training, education and experigmece
field of evaluating competency that should be taken into account. In the past, courts have
rejected expert testimony on competency issues by social worker’s beocaysetence
required a diagnosis of a mental disorder or because statutes specifipdychigtrists

or psychologists were qualified experts. Siegel (2008) states the tigsigalin

qualifying social workers as experts on competence has been their abilaghosk

mental disorders. In the past several decades, social workers havergw#asdd
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education and training that will assist them in making diagnoses and sound clinica
decisions, however, their reputation of being unqualified has slowed them from being
deemed qualified by the courts.

The state statute now allows psychiatrists, psychologists, or other mezithl he
professionals with forensic training and experience to complete competeaegteons,
but the low number of individuals involved in the court system who actually prefer social
workers or other mental health professionals to complete evaluationsesfaaus
concern. This is perhaps because the statute specifically statelsidpssts with forensic
training and experience,” and “psychologists with forensic training and erperf The
statute clusters all “other licensed mental health professionals” intacome gnd also
states these professionals should be “approved to render such opinions by the court.” In
the wording of the statutes, these “other” licensed mental health professiomads
sound as qualified as do psychiatrists and psychologists. According to Fro$2e08)
only seven states clearly permit other mental health professionalsampéofensic
evaluations. It seems the low perceptions of legal professionals forwodiars and
other licensed mental health professionals might very well come from thtesta
defining a forensic professional. Also noteworthy is the fact that althoughipsyst’'s
evaluations are ranked the highest, and they are preferred by most participaists i
study, it has been many years since psychiatrists have regularly cahtpésge
evaluations. The cost of using a psychiatrist to complete evaluations today is gherh hi
than the cost of using other professionals; therefore psychiatrists ramghyete these

evaluations. Although psychiatrists were strongly preferred, this finddhgatisupport
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the hypothesis, because there was not a strong preference for psychiristsctoral-
level psychologists.

Judges and district attorneys also noted perceived deficits in competpodg r
However, the perceptions of participants in this study were not as negatsas t
perceptions found by Graham when polling defense attorneys. Although criteriassuch
“qguality of relating to attornéy “understanding of courtroom procediyrécapacity to
disclose pertinent factsand ‘thought disordersare not being used in evaluations all the
time; these criteria are being included in reports most of the time in thepgens of
over half the participants in this study. There are, however, shortcomiogs\petency
reports as indicated by participants. Many criteria that participanevéahould be
included in evaluations were reported as being included goiypétimes$ Reports
completed at OFC were found by both judges and DA'’s to include more of the criteria
which should be included, more of the time, than the reports completed locally. Over
three-fourths of total participants believagpreciation of the charge, ability to
understand attorney-client privilege, quality of relating to attorney, understanding of
courtroom procedure, capacity to disclose pertinent fatdthought disordershould
be included in reports. Although OFC reports were found to include these things slightly
more often than local reports, reports from both locations were obviously lackingén the
criteria. This supports the hypothesis that reports continue to lack in necessary
information. This is perhaps due to the fact that evaluators are still not geéipgoper
training and education in the field of evaluating competency.

As indicated earlier in this study, it has been found in past research thettersal

are not using the tools necessary to complete quality competency evaluatibasdme
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regard, it seems legal professionals also do not know or understand the need far specifi
competency tools when conducting evaluations. In the survey for the currentiséudy, t
criteria selected for questions 14-16 were identical to the suggested intquastions in
the Competency to Stand Trial Assessment Instrument. Despite this, a g stuty in
Appendix E,Table 18 commented, “Many of your questions in 14-17 are irrelevant. The
standard is, ‘can the defendant appreciate or understand the nature of the charge and
assist his attorney.’ His quality of understanding and trial strategyoarsense.
Mentally disturbed people often know exactly what they are doing and then tey to us
their diagnosis as a defense.” Comments such as this were written alsourvélye s
beside questions 14-17, saying they did not answer these because they weaatrrele
This would indicate a perception by legal professionals that the specific iesiiaim
created for competency evaluations are not needed. Perhaps the very questions the
believe are unnecessary could give them the answers they need for a quiaigtceva

In addition, the current study found overall report quality of those evaluations
done locally to be about average and the overall report quality of those evaluations done
at OFC to be good. These results are more positive than the results found by Graham
when polling defense attorneys. She found local reports to be rated fair and those
performed at OFC to be rated barely average. The perceptions of juddjesstaict
attorneys’ in the current study are higher toward both local and OFC evaluaaons t
those perceptions of defense attorneys in the study by Graham. Additionally, DA'
perceptions of reports completed at OFC are significantly higher in axemythan their
perceptions of reports completed locally. One possible reason for thiscisatiges that

have been made in policies and procedures at OFC. It is possible legal profebsiomals
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begun to see the changes and likewise see improvements being made in forensic
evaluations. More specifically, the perceptions of judges’ are higher than tlegtmns
of district attorneys’ and defense attorneys in the study by Grahanh émahlations.
One reason for this could be that attorneys are more critical of evaluadoggalnations
in general, due to the fact that they are advocating for either the defemrd@ntthe
state.

Judges rated OFC evaluations significantly higher in familiaritly iegal criteria
and issues, and overall quality than they did local evaluations. Despite this, thetedahdica
a preference for local evaluations. This is of much interest, as it would séges jmust
have underlying thoughts or interest in local evaluations, since they do not pércalve
reports are of higher quality overall. Judges did rate local evaluations as besherti
and more understandable. Since judges do prefer local evaluations, perhaps they belie
timeliness and ability to understand the evaluations are the most importarg fac
competency to stand trial evaluations. These findings do not support the hypothesis that
the perceptions of judges’, district attorneys’, and defense attorneys’ wouldfaot dif
significantly. Judges had the highest opinions of evaluations, and defense attotheys ha
the lowest opinions of evaluations. As seen in Appendidtire 3, judges rated local
evaluations significantly higher than DA’s in every charactergtid in overall quality.
Judges also rated OFC evaluations slightly, but not significantly higher th&mAd.
DA’s and defense attorneys rated evaluations similarly, with deferseeats having the
lowest perceptions of all evaluations, and the highest expectations for evaluations

Lastly, the current findings did not support the hypothesis that current opinions

would be more positive than the opinions of participants in the 1995 study. In the 1995
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study, participants rated local evaluations betweseragé and “good” In the current
study, participants rated local evaluations also betwaeeragé and “good” Local
evaluations in the current study were rated slightly lower than local ewalsat the

1995 study. OFC evaluations were rated betwéan’‘and “averagé in the 1995 study.
OFC evaluations were rated betwegodd and “excellent in the current study. These
results show perceptions of evaluations completed at OFC have increasedasitiyifi
since 1995, whereas perceptions of local evaluations have remained the same or even
declined slightly since 1995. This is likely because OFC has made many chaegtdse
last two decades to improve its facility and has begun offering training andieduna
this area. Local evaluators have not likely made these changes, or abihdiastecto be
perceived as not making these changes, as forensic training continues tcéeAdsa,
local evaluators may not complete competency evaluations often. Some localoesalua
complete evaluations very rarely, sometimes only one or two evaluationsaper lyis
could indicate lack of experience in completing evaluations.

Since each of the 14 criteria surveyed in this study is the same as the criter
found in the Competency to Stand Trial Assessment Instrument, it is assumed that
evaluators are not using this testing material when conducting evaluatioisss T
supported by the study done by Skeem and Golding (1998) which found only 25% of
examiners used competency assessment instruments. Although it seenmantitanesc
to be a very low number of evaluators using these instruments, they are an impartant pa
of competency evaluations. Without the use of these instruments, it would seem

competency evaluations are lacking in the information needed to assist the& court i
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making a determination of competency. The low use of these instruments ig twtHai
court system, and represents an injustice to the defendant.

Also, the lack of use of social workers and other licensed mental health
professionals has a negative effect on everyone. According to research, these
professionals go through the same training and are just as qualified toperfo
competency to stand trial evaluations as are doctoral-level psychologists and
psychiatrists. Either due to bias, past experiences, or actual lack of gbualitgports of
these two professional groups are seen by judges and DA’s as lacking in quality, and
these two groups are, therefore, not being used as the first or even second choice of most
judges and DA's. It is very important to ensure these groups have the samedggowle
and understanding of CST evaluations as do psychologists and psychiatrists, asd it is al
very important that both judges and DA’s understand that these professionals ase just
gualified as psychologists and psychiatrists to conduct competency to stand tria
evaluations.

Overall, it seems that despite changes that have been made in the area of
competency evaluations, legal professionals continue to see evaluationsras Euwere
have been changes in state statutes and in policies and procedures by the conducting
evaluations. Despite this, the vast majority of judges, district attorneys, anseef
attorneys continue to believe the overall quality of reports has not changed (isttBe pa
years from the date of survey completion). When combining the results of the galee le
professionals, 82.12% believe local evaluations have remained the same, and 75.30%

believe OFC evaluations have remained the same. This indicates a clear need for
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increased knowledge of completing evaluations, and perhaps increased traiheng in t

area of forensic assessments to improve these evaluations.
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CHAPTER VI

SUMMARY AND CONCLUSIONS

The perceptions of judges’ and district attorneys’ regarding competestand
trial evaluations have been examined by very few researchers. Dhspftect, legal
professionals’ perceptions are extremely important to ensure defendargseaveng fair
evaluations, and thus fair judgments, when it comes to determining competency. The
current study looked at judges’ and district attorneys’ perceptions of competency
evaluations and also compared these results to those found by Graham, and by LaFortune
and Nicholson.

There were a few limitations of this study that should be kept in mind when
interpreting the results. This study surveyed judges and DA’s from all ceumire
Oklahoma, however, there were ten surveys sent to ADA’s that were returnedeshope
with an unknown address. These surveys were subtracted from the total number of
surveys sent, for a total of 616 total surveys sent. Also, as in every study, it rkapt be
in mind that participants may have felt obligated to respond, or may have responded
because they felt very strongly about this issue. Another limitation is theatison of
the results of this study to the results of previous studies. For comparison purposes, the

results of this study were grouped with the results of the study by Graham
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(2007). This grouping of results was then compared to the results of the LaFortune and
Nicholson (1995) study. The surveys that were sent to participants in each stady we
comparable but not identical. However, the questions on the LaFortune and Nicholson
(1995) study, the Graham (2007) study, and the current study were not identical. This
resulted in a fewer number of possible comparisons between studies. Also, the
combination of the results of the Graham (2007) study and the current study caused
limitations. Graham'’s study was completed two years before the cstuelyt and

changes in policies and procedures, or simply changes in time, could have caused
significant differences in opinions. The judges and DA’s in the current studhavay

had very different perceptions two years ago.

The results found in this study were similar to those found in the Graham study
completed in 2007. Despite changes and attempted improvements to the systegaland le
procedures surrounding competency to stand trial evaluations, it appears thges chan
have not resulted in significant improvements in evaluation quality. Although trentur
study did show a slightly higher rating for evaluations as a whole, legaadntinue
to believe that these evaluations are not optimal in providing necessary inborfoat
this legal issue. Due to these perceived shortcomings, it would seem thatienal that
are currently being used by the courts are not of adequate quality. Alsd veadiers
and other licensed mental health professionals are not being used frequently,eand ther
may be multiple reasons for this, such as inconsistent training and statutdinygrtbat
deemphasizes social workers’ and other licensed mental health professmeafsthis
process. Even though psychiatrists were most favored to perform competency

evaluations, it is almost unheard of for psychiatrists to do so in Oklahoma. At present
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is almost unheard of for psychiatrists to conduct these evaluations. Funding for
competency evaluations is likely insufficient to attract this partigraup of
professionals for this task. Despite this, psychiatrists’ evaluations forsththilee years
were rated highest by participants in this study, and psychiatristgavewed as first
choice by these legal professionals. Therefore, despite the fact that psstshiary
rarely complete these reports, there continues to be a preference fortpsyslais
compared to other mental health professionals.

Furthermore, results suggest that legal professionals do not believe thategal
understand the importance of using competency assessment instruments. Withseit the
of these instruments, defendants may not be receiving the proper testing ¢éctle@sur
determination of their competency is accurate. Although not examined spbcificae
current study, previous research has shown evaluators are not receiving proyse fore
training, and may not be using proper forensic assessment instruments when conducting
evaluations. Not utilizing FAI's in some cases has been suggested bgcoote's as
lowering the quality of evaluations. When viewing legal professionals’ p&vosph the
current study, it was found that they too, do not believe the criteria found in forensic
assessment instruments has been included in competency evaluations. ltthppe&a
lack of education for all professionals surrounding the issue of competenapdarsal.

Future research should continue to look at the perceptions of those involved in the
court system, who are actively using these evaluations, and at various fjlmnsdon a
national level. It would be interesting to survey the perceptions of those involtieal i
court system in other states, as statutes and procedures regarding congretenc

different from state to state. Also, the perceptions of forensic examimgicating how
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they conduct evaluations, how often they use FAI's and in what context, and their
understanding of competency rules and procedures would be meaningful research in
comparing what current practices are to what legal professionaayang these
practices provide to the court. It would also be interesting to look at the percegtions
defendants regarding competency evaluations, although the barriers to dwithg @ns
this matter would be significant. It would be very important for future relearook at
the reasons the perceptions of judges and district attorneys vary so greadgyafm
these issues. As previously discussed, judges preferred local evaluatoghy/st
however, perceived OFC evaluations to be of overall better quality. DA’s p@iefC
evaluations strongly; and also perceived OFC evaluations to be of overall beftgr qual
Both DA’s and judges had low perceptions of the validity of social workers’ repotts, wi
judges rating them lower than did DA'’s. Also, most of the criteria werevieeli® be
important for including in reports always or often by over three-quarters cfgLatgl
DA’s. However, the actual criteria in reports were perceived by tbgsé professionals
as falling significantly short from what they perceived as optimal.

In sum, the perceptions of competency evaluations by all of those involved in the
court system continue to be critical. All respondents perceived OFC goatuas being
of somewhat better quality, in most individual aspects and overall. The perceptions of
judges appeared to differ from the perceptions of DA’s in most aspects oft@ralua
quality, preference for location, and preference for the particular tygeatiator.
Therefore, the legal community should work in tandem with those in the behavioral
health community to attempt to find solutions to these problems. The legal community

should also further investigate the reasons that various legal professiidieals their
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perceptions of evaluators and report quality. By doing so, we can learn of inhesent bia
that may exist and educate those professionals as to the proper methods foermpmpet
to stand trial assessments and report writing. Improved education of all involved in the
evaluation process is also needed. Increased training for all examimep®itant to

ensure quality evaluations. The importance of various forensic assessrtranienss

for competency to stand trial assessments should be taught to evaluators, grglgperha
mentoring process should be implemented by legislative amendments to the coynpeten
statutory provisions. Guidelines and definitions regarding the issue of compshendg

be made more understandable to evaluators, to ensure determinations of congvetenc
fair and as accurate as possible so that courts and juries receive optinnaiitiorto

assist them in making these important decisions.
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APPENDIX A

SURVEY OF COMPETENCY TO STAND TRIAL

***Do not write your name or any other identifying information on this form.***
The following questions are designed to assesgahwit of opinions of Oklahoma district attorneysowh
are affected by or effect in some way the decistorefer a defendant for an evaluation of compat¢nc
stand trial. Although evaluations are typicallyfpemed by mental health professionals, the survey
guestions ask for your perception of “competencyan attorney as well as your level of “consumer
satisfaction” with the competency evaluations yayrhave requested in the past. Each question is
designed to assess your opinion about a partievt@uation issue. Some of the questions ask you to
respond to the issue by giving a rating on a figéypscale of 1 to 5. Other questions are open-eadel
ask you for a written response.

1. Please estimate the number of cases you have ptedean which the defendant was evaluated by
a mental health professional during the last 3s/dae to a question of the defendant’s
competency to stand trial:

2. Where are your evaluations for competency to staadperformed? (Circle a number.)

LOCALLY

AT THE OKLAHOMA FORENSIC CENTER

BOTH LOCALLY & AT THE OKLAHOMA FORENSIC CENTER
DON'T KNOW

pwNPE

3. If you could choose, where would you prefer to hgeer competency to stand trial evaluations
performed? (Circle a number.)

1. LOCALLY
2. AT THE OKLAHOMA FORENSIC CENTER
3. NO PREFERENCE EITHER WAY

Please rank the following statements separatelg\fatuations received locally and at the Oklahoma
Forensic Center during the past three years. @iramber for each category.)

4. The reports for competency to staral &fe submitted in a timely manner.

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE
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5. Over the past three years, the mentadtthesaluators there seem to be familiar with thprapriate
legal criteria and issues. (Circle number for ezatiegory.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

6. Over the past three years, generdifyréports received for competency to stand tvaluations
have been understandable (clear language) ratlerctnfusing (mental health jargon). (Circle nunfoer
each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

7. Over the past three years, generdifyréports received for competency to stand tvaluations
explain the factual basis of the clinician’s comsatuns about the defendant’s capacity to appretiate
nature of the charge and to assist in his or hiemde. (Circle number for each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

8. Over the past three years, the infolonatontained within the reports received for cotapey to
stand trial evaluations have been useful in aggjsti the decision-making process for determinatioh
competency in the courts. (Circle number for eategory.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE
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9. Please rank the overall quality of tbenpetency reports you have received in the pest tyears.

LOCALLY OKLAHOMA FORENSIC CENTER
1. VERY POOR 1. VERY POOR

2. FAIR 2. FAIR

3. AVERAGE 3. AVERAGE

4. GOOD 4. GOOD

5. EXCELLENT 5. EXCELLENT

10. Has the quality of the competency eatibns improved, declined or remained the same tiree
previous three (3) years?

LOCALLY OKLAHOMA FORENSIC CENTER
1. IMPROVED 1. IMPROVED

2. DECLINED 2. DECLINED

3. REMAINED THE SAME 3. REMAINED THE SAME

11. Assuming that the professionals penfog the evaluations are equally skilled, from wheould
you prefer to receive your reports? (Circle a numbe

1. LOCALLY
2. AT THE OKLAHOMA FORENSIC CENTER
3. NO PREFERENCE

12. Please rank the following professiered to your preference for their competency evialos of
your clients(1 indicates first choice, 2 indicates second cheicand so on.)

SOCIAL WORKER (masters level)

PSYCHOLOGIST (PhD.)

PHYSICIAN -PSYCHIATRIST (M.D. - D.O.)

OTHER LICENSED MENTAL HEALTH PROFESSIONAL AS
PROVIDED BY OKLAHOMA STATUTES

13. Please rate the following professisma to how valid you consider their competencyuatens.
(1 indicates always valid, 2 indicates usually valiB neutral/undecided, 4 usually invalid, 5 always
invalid.)

SOCIAL WORKER (masters level)

PSYCHOLOGIST (PhD.)

PHYSICIAN SYCHIATRIST (M.D.-D.O.)

OTHER LICENSED MENTAL HEALTH PROFESSIONAL AS
PROVIDED BY OKLAHOMA STATUTES
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14. In your experience, to what extent do petancy reports completed at the Oklahoma Forensic
Center generally take into account or reflect thiofving criteria in the body of the report?
(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)

Circle one of the five that applies for each catggo

a.

DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRIVIEGE
A o S R N

DEFENDANT’S QUALITY OF RELATING TO ATTORNEY
A O S R N

DEFENDANT’'S UNDERSTANDING OF COURT ROOM PROCEDURE
A o S R N

DEFENDANT'S CAPACITY TO DISCLOSE PERTINENT FACTS
A o S R N

DEFENDANT'S PLANNING OF LEGAL STRATEGY
A O S R N

DEFENDANT’'S UNDERSTANDING OF PLEA BARGAINING PROCESES
A O S R N

DEFENDANT'S CAPACITY TO TESTIFY RELEVANTLY
A o S R N

DEFENDANT'S SELF DEFEATING MOTIVATION
A o S R N

DEFENDANT’'S UNMANAGEABLE BEHAVIOR
A O S R N

DEFENDANT'S MEMORY
A O S R N

DEFENDANT'S CONCENTRATION
A o S R N

DEFENDANT'S THOUGHT DISORDERS
A o S R N

DEFENDANT’'S APPRAISAL OF KEY FIGURES IN COURT
A O S R N
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15. In your experience, to what extentdmpetency reports completed locally generally fat@
account or reflect the following criteria in thedyoof the report?
(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)
Circle one of the five that applies for each catggo

a.

DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRIVIEGE
A O S R N

DEFENDANT’S QUALITY OF RELATING TO ATTORNEY
A O S R N

DEFENDANT’'S UNDERSTANDING OF COURT ROOM PROCEDURE
A o S R N

DEFENDANT'S CAPACITY TO DISCLOSE PERTINENT FACTS
A o S R N

DEFENDANT’'S PLANNING OF LEGAL STRATEGY
A o S R N

DEFENDANT’'S UNDERSTANDING OF PLEA BARGAINING PROCESES
A O S R N

DEFENDANT'S CAPACITY TO TESTIFY RELEVANTLY
A o S R N

DEFENDANT'S SELF DEFEATING MOTIVATION
A o S R N

DEFENDANT’'S UNMANAGEABLE BEHAVIOR
A O S R N

DEFENDANT’'S MEMORY
A O S R N

DEFENDANT'S CONCENTRATION
A o S R N

DEFENDANT'S THOUGHT DISORDERS
A o S R N

DEFENDANT’'S APPRAISAL OF KEY FIGURES IN COURT
A o S R N
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16. In your experience, to what extent should pet@ncy reports take into account or reflect the
following criteria in the body of the report?
(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)
Circle one of the five that applies for each catggo

0. DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

p. DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRIVIEGE
A o S R N

g. DEFENDANT’'S QUALITY OF RELATING TO ATTORNEY
A O S R N

r. DEFENDANT'S UNDERSTANDING OF COURT ROOM PROCEDURE
A o S R N

s. DEFENDANT’'S CAPACITY TO DISCLOSE PERTINENT FACTS
A 0] S R N

t. DEFENDANT’'S PLANNING OF LEGAL STRATEGY
A O S R N

u. DEFENDANT’'S UNDERSTANDING OF PLEA BARGAINING PROCESES
A O S R N

v. DEFENDANT'S CAPACITY TO TESTIFY RELEVANTLY
A 0] S R N

w. DEFENDANT'S SELF DEFEATING MOTIVATION
A o S R N

x. DEFENDANT'S UNMANAGEABLE BEHAVIOR
A O S R N

y. DEFENDANT'S MEMORY
A O S R N

z. DEFENDANT'S CONCENTRATION
A o S R N

aa. DEFENDANT’S THOUGHT DISORDERS
A o S R N

bb. DEFENDANT’'S APPRAISAL OF KEY FIGURES IN COURT
A o S R N
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17. What other elements do you believe shouldipally be addressed in the body of a report
of an evaluation of competency to stand trial? $ddest below.

18. Any further comments you have regagdiompetency evaluations (feel free to provide
attachments):
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APPENDIX B

SURVEY OF COMPETENCY TO STAND TRIAL

***Do not write your name or any other identifying information on this form.***
The following questions are designed to assesgahwit of opinions of Oklahoma judges who are adfgct
by or effect in some way the decision to refer feddant for an evaluation of competency to staiadl tr
Although evaluations are typically performed by na¢health professionals, the survey questiondask
your perception of “competency” as a judge as aglyour level of “consumer satisfaction” with the
competency evaluations you may have requesteckipakt. Each question is designed to assess your
opinion about a particular evaluation issue. Sofrt@questions ask you to respond to the issugiigg
a rating on a five-point scale of 1 to 5. Othersiioms are open-ended and ask you for a writtgrorese.

1. Please estimate the number of cases you hasi@deover in which the defendant was evaluated
by a mental health professional during the lag&s due to a question of the defendant’s
competency to stand trial:

2.  Where are your evaluations for competency todstdal performed? (Circle a number.)

LOCALLY

AT THE OKLAHOMA FORENSIC CENTER

BOTH LOCALLY & AT THE OKLAHOMA FORENSIC CENTER
DON'T KNOW

rwNPRE

3. If you could choose, where would you preferaodryour competency to stand trial evaluations
performed? (Circle a number.)

1. LOCALLY
2. AT THE OKLAHOMA FORENSIC CENTER
3. NO PREFERENCE EITHER WAY

Please rank the following statements separatelgfatuations received locally and at the Oklahoma
Forensic Center during the past three years. @iramber for each category.)

4. The reports for competency to staral &re submitted in a timely manner.

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE
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5. Over the past three years, the mental headtluators there seem to be familiar with the
appropriate legal criteria and issues. (Circle benfor each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

6. Over the past three years, generdiéyreports received for competency to stand érraluations
have been understandable (clear language) rdthiercbnfusing (mental health jargon). (Circle
number for each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

7. Over the past three years, generdiéyreports received for competency to stand érraluations
explain the factual basis of the clinician’s carsébns about the defendant’s capacity to appreciate
the nature of the charge and to assist in higodbkfense. (Circle number for each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE

2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE

3. UNDECIDED 3. UNDECIDED

4. SOMEWHAT AGREE 4. SOMEWHAT AGREE

5. STRONGLY AGREE 5. STRONGLY AGREE

8. Over the past three years, the infoionatontained within the reports received for cotepey to
stand trial evaluations have been useful in asgigt the decision-making process for
determinations of competency in the courts. (Eirdimber for each category.)

LOCALLY OKLAHOMA FORENSIC CENTER
1. STRONGLY DISAGREE 1. STRONGLY DISAGREE
2. SOMEWHAT DISAGREE 2. SOMEWHAT DISAGREE
3. UNDECIDED 3. UNDECIDED
4, SOMEWHAT AGREE 4. SOMEWHAT AGREE
5. STRONGLY AGREE 5. STRONGLY AGREE
9. Please rank the overall quality of tbenpetency reports you have received in the pasétyears.
LOCALLY OKLAHOMA FORENSIC CENTER
1. VERY POOR 1. VERY POOR
2. FAIR 2. FAIR
3. AVERAGE 3. AVERAGE
4. GOOD 4. GOOD
5. EXCELLENT 5. EXCELLENT
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10. Has the quality of the competency evaluatiomproved, declined or remained the same over the
previous three (3) years?

LOCALLY OKLAHOMA FORENSIC CENTER
1. IMPROVED 1. IMPROVED

2. DECLINED 2. DECLINED

3. REMAINED THE SAME 3. REMAINED THE SAME

11. Assuming that the professionals performimgdvaluations are equally skilled, from whom would
you prefer to receive your reports? (Circle a nemb

1. LOCALLY
2. AT THE OKLAHOMA FORENSIC CENTER
3. NO PREFERENCE

12. Please rank the following professiered to your preference for their competency evialos of
your clients(1 indicates first choice, 2 indicates second cheicand so on.)

SOCIAL WORKER (masters level)

PSYCHOLOGIST (PhD.)

PHYSICIAN-PSYCHIATRIST (M.D. - D.O.)

OTHER LICENSED MENTAL HEALTH PROFESSIONAL AS
PROVIDED BY OKLAHOMA STATUTES

13. Please rate the following professisma to how valid you consider their competencyuatens.
(1 indicates always valid, 2 indicates usually valid3 neutral/undecided, 4 usually invalid, 5
always invalid.)

SOCIAL WORKER (masters level)

PSYCHOLOGIST (PhD.)

PHYSICIAN -PSYCHIATRIST (M.D. - D.O.)

OTHER LICENSED MENTAL HEALTH PROFESSIONAL AS
PROVIDED BY OKLAHOMA STATUTES
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14. In your experience, to what extent do compsteeports completed at the Oklahoma ForensiceZent
generally take into account or reflect the follogigriteria in the body of the report?

(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)

Circle one of the five that applies for each catggo

a. DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

b. DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRILEGE
A o S R N

c. DEFENDANT’'S QUALITY OF RELATING TO ATTORNEY
A O S R N

d. DEFENDANT'S UNDERSTANDING OF COURT ROOM PROCEDER
A o S R N

e. DEFENDANT'S CAPACITY TO DISCLOSE PERTINENT FACTS
A 0] S R N

f. DEFENDANT'S PLANNING OF LEGAL STRATEGY
A o S R N

g. DEFENDANT'S UNDERSTANDING OF PLEA BARGAINING PRCESSES
A O S R N

h. DEFENDANT’'S CAPACITY TO TESTIFY RELEVANTLY
A o S R N

i. DEFENDANT'S SELF DEFEATING MOTIVATION
A o S R N

j- DEFENDANT'S UNMANAGEABLE BEHAVIOR
A O S R N

k. DEFENDANT’'S MEMORY
A O S R N

. DEFENDANT’'S CONCENTRATION
A o S R N

m. DEFENDANT'S THOUGHT DISORDERS
A o S R N

n. DEFENDANT'S APPRAISAL OF KEY FIGURES IN COURT
A O S R N
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15. In your experience, to what extentdmpetency reports completed locally generally fat@
account or reflect the following criteria in thedyoof the report?
(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)
Circle one of the five that applies for each catggo

a. DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

b. DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRILEGE
A o S R N

c. DEFENDANT’'S QUALITY OF RELATING TO ATTORNEY
A O S R N

d. DEFENDANT'S UNDERSTANDING OF COURT ROOM PROCEDER
A o S R N

e. DEFENDANT'S CAPACITY TO DISCLOSE PERTINENT FACTS
A 0] S R N

f. DEFENDANT'S PLANNING OF LEGAL STRATEGY
A o S R N

g. DEFENDANT'S UNDERSTANDING OF PLEA BARGAINING PRCESSES
A O S R N

h. DEFENDANT’'S CAPACITY TO TESTIFY RELEVANTLY
A o S R N

i. DEFENDANT'S SELF DEFEATING MOTIVATION
A o S R N

j- DEFENDANT'S UNMANAGEABLE BEHAVIOR
A O S R N

k. DEFENDANT’'S MEMORY
A O S R N

. DEFENDANT’'S CONCENTRATION
A o S R N

m. DEFENDANT'S THOUGHT DISORDERS
A o S R N

n. DEFENDANT'S APPRAISAL OF KEY FIGURES IN COURT
A o S R N
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16. In your experience, to what extent should pet@ncy reports take into account or reflect the
following criteria in the body of the report?
(A=ALWAYS, O=OFTEN, S=SOMETIMES, R=RARELY, N=NEVER.)
Circle one of the five that applies for each catggo

0. DEFENDANT'S APPRECIATION OF THE CHARGE
A o S R N

p. DEFENDANT'S UNDERSTANDING OF ATTORNEY-CLIENT PRILEGE
A O S R N

g. DEFENDANT’'S QUALITY OF RELATING TO ATTORNEY
A O S R N

r. DEFENDANT'S UNDERSTANDING OF COURT ROOM PROCEDER
A o S R N

s. DEFENDANT’'S CAPACITY TO DISCLOSE PERTINENT FACTS
A 0] S R N

t. DEFENDANT'S PLANNING OF LEGAL STRATEGY
A O S R N

u. DEFENDANT'S UNDERSTANDING OF PLEA BARGAINING PRCESSES
A O S R N

v. DEFENDANT'S CAPACITY TO TESTIFY RELEVANTLY
A 0] S R N

w. DEFENDANT’'S SELF DEFEATING MOTIVATION
A o S R N

Xx. DEFENDANT'S UNMANAGEABLE BEHAVIOR
A O S R N

y. DEFENDANT'S MEMORY
A O S R N

z. DEFENDANT'S CONCENTRATION
A o S R N

aa. DEFENDANT’'S THOUGHT DISORDERS
A o S R N

bb. DEFENDANT’S APPRAISAL OF KEY FIGURES IN COURT
A o S R N
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17. What other elements do you believe shouldipally be addressed in the body of a report
of an evaluation of competency to stand trial? $ddest below.

18. Any further comments you have regagdiompetency evaluations (feel free to provide
attachments):
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APPENDIX C

a Graduate Programs

CENTEH Departmant of Forensic Sclences

FOR HEALTH 111 Wt 17th Street
Tutaa, Oklshama 7HO7-1698
ScrencESs | e
(S0 S551-1100
Feo (910) 561-5720

April 17, 2008

Fast Mane MI Last Nanee
Title

Crganizaticn

Sutldiass

by, State, Zip

Do Respondent

The enclosed survey has been designed to look at the perceptions of Oklahoma judges and attomeys
regarding a person’s competency (o stand {rial and at your satisfaction as a legal professional with the
compelency evaluations vou may have received, As a graduate student at Oklahoma State University,
Center for Health Sciences, [ am collecting this information as part of the research requirements for the
Master’s degree in forensic sciences with an emphasis in forensic psyehology. [ would appreciate vour
participation in this very important study.

The attached survey will take only ten minutes of your time. Please complete the form and mail it in the
enclosed envelope, Your individual answers will not be identifiable and will be used only for statistical
data in the current research. By responding, you will areatly aid in assessing current satisfaction with
competency evaluations performed in Oklahoma and in offering information to policy makers for
improvement,

This praoject has the approval of the Internal Review Board at Oklahoma State University and, as

indicated by the signature below, of Dr. Robert Allen, Director of the OSU Forensic Sciences program. If
you bave any questions or concerns about completing the survey or about being in the study, vou may
contact me at (405 880-6587.

Upon completion of the survey, please return it in the self-addressed, stamped envelope provided. Drop
the envelope in the mail by May 9, 2008. Thank you for your time. Your opinions will help 1o ensure
inal justice system remains fair and just.

that Oklahoma’s <ri

Sincerely, —

\ln R RN
scher,

Leah Beth Fischér, Graduate Student
Oklahoma State University-Center for Health Sciences

Sobeod 0. Lotten

Robert Allen, Ph.D., Program Director/Authorizing Administrator
Graduate Program in Forensic Sciences
Oklahoma State University-Center for Health Sciences

Enclosures

THE STATES UNIVERSITY
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APPENDIX D

e

Oklahoma State University
Center for Health Sciences
College of Osteopathic Medicine

Institutional Review Board

FWA # 00005037
///
To: /' Lean Beth Fischer, BA
Forensics 9 oo
£l ) g«“”{f
oo {r Kathy LaFortune Py L
Foransics 4; Z e
a0 b o
\ AL
/{1 LA . 4 ? 1%
From: Stephen Eddy, D.O, MPH, ARl VAR }23’

Chairman, Instfutional Review Board [ L

Date: February 18, 2008
Re: Exempt Approval of Protocol ~ IRB # 2008601
THled: The Perceptions of Judges’ and District Attomeys’ on Competency to

Stand Trial Evaluations in Oklahoma

Board members of the OSU-CHS, Institutional Review Board (IRB}, reviewsd the
above-named protocol and determined Protocol — IRB # 2008001 meets exempted
criteria under federal guidelines, 45CFR 46.101 (), therefore, you are free fo begin the
study.

If you plan to publish the results of your research, The Internationa!l Committee of
Medical Journa! Editors ({CMJE) now requires trial registration at oy
as a condition for publication of research results.

The ICMJE's definition of a clinical trial is: "Any research project that prospectively
assigns human subjects fo intervention and comparison groups 1o study the cause-and-
effect relationship between a medical intervention and a health outcome.”
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APPENDIX E

Table 1
Location where competency to stand trial evaluations
are currently performed
Setting Total %  Judge % DA %
Locally 25.5% 30.67% 21.11%
At the Oklahoma Forensic Center 12.1% 6.67% 16.67%
Both Locally and at the Oklahoma Forensic Center  60.6% 60.00% 61.11%
Don’t know 1.80 % 2.67% 1.11%
Table 2
Preferred location where competency to stand trial
evaluations are performed
Graham &
Fischer Fischer Graham Fischer
Setting Judge DA Def Atty Total 1995
Locally 45.95% 23.60%  24.44% 31.73% 66.40%
At the OFC 22.97% 44.94%  35.56% 35.10% 9.30%
No preference either way 31.08% 31.46%  40.00% 33.17% 24.30%
Table 3
Preferred location where competency
to stand trial evaluations are performed
(assuming the professionals are equally skilled)
Graham &
Fischer Fischer  Fischer Graham
Setting Total Judge DA Def Atty
Locally 37.02% 45.33% 30.34% 36.36%
At the OFC 28.85% 22.67% 33.71% 29.55%
No preference either way 34.14% 32.00% 35.96% 34.09%
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Table 4
Judges’ and District Attorneys' ratings of characteristics of reports
completed by mental health professionals from different settings

Setting
Local OFC

Judges DA’s Judges DA’s
Report Characteristic M SD M SD M SD M SD
Reports are timely 4.18 0.86 3.56 1.14 400 0.92 3.94**  1.02
Examiners are familiar with legal criteria and issues 4.31 0.85 3.67 1.11 4.60* 0.53 4.7
Examiners use understandable language 4.42 0.60 3.91 1.11 437 0.77 4.27** 0.79
Examiners give factual basis for conclusions 4.20 0.75 3.54 1.21 430 0.82 4.16** 0.90
Reports are useful in decision-making 4.42 0.60 3.87 1.16 448 0.76 443+ 0.71
Overall Quality 3.94 0.75 3.24 1.20 4.23* 0.73 4.04** 0.79

Note: Ratings were made on a Likert scale. For the first five items, 1 = Strongly @éis&grétrongly agree.
For Overall Quality rating, 1 = Poor, 5 = Excellent

Using student t-tests (p<0.05):
*Judge : OFC value is significantly different from local value
**DA.: OFC value is significantly different from local value
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Table 5

Judges’ and District Attorneys’ (2009), and Defense Attorneys’ (2007)
perceptions of quality of competency evaluations*

Local OFC
Quality Judges DA’s Def Atty Total Judges DA’s Def Atty Total
Improved 16.18% 9.33%  5.56% 11.17% 20.00% 21.52% 7.41% 18.67%
Declined 2.94% 8.00% 11.11% 6.70% 00.00% 3.80% 25.93% 6.02%
Remained the Same 80.88% 82.67% 83.33% 82.12% 80.00% 74.68% 66.67% 75.30%

*NOTE: For the period consisting of the past three (3) years from date of survey ttomple
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Table 6

Judges’ and District Attorneys' preferences for competency to stanttial evaluations
conducted by members of different mental health professions

Judges District Attorneys
Professional Group First Second  Third Fourth First Second _ Tird Fourth
Psychiatrist (M.D. — D.O.) 58.90% 35.62% 5.48% 0.00% 48.86% 42.04%  5.70% 3.40%
Psychologist (Ph.D.) 40.30% 58.30% 0.00% 1.40% 48.84%  48.84% 2.32% 0.00%
Social Worker 0.00% 1.43% 51.43% 47.14% 2.35% 4.71% 49.41%  42.35%
Other Licensed Mental 1.41% 5.63% 43.66% 49.30% 3.61% 3.61% 43.37%  49.40%

Health Professional as
Provided by Oklahoma
Statutes

Note: Professional groups were ranked from first to fourth as to
Participants’ preferences for evaluations conducted by members of that group
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Table 7

Ratings of actual frequency for describing selected defendant charaststics
in competency reports completed at OFC

Defendant Characteristic Always  Often Sometimes _Rarely Ner Mean
Appreciation of Charges* 85.1% 11.3% 3.5% 0% 0% 4.82
Appraisal of Key Figures in Court 26.6% 38.8% 23.7% 7.9% 2.9% 3.78
Understanding of Court Room Procedure 41.1% 32.6% 17.0% 9.2% 0% 4.06
Quality of Relating to Attorney 33.6% 30.0% 30.0% 6.4% 0% 3.91
Understanding of Attorney-Client Privilege 42.6% 22.7% 18.4% 12.8% 3.5% 3.88
Understanding Plea Bargaining Processes 19.9% 29.8% 29.1% 16.3% 5.0% 3.43
Planning of Legal Strategy 15.0% 28.6% 26.4% 23.6% 6.4% 3.22
Self Defeating Motivation 4.3% 14.5% 26.8% 35.5% 18.8% 2.50
Capacity to Disclose Pertinent Facts 31.2% 40.4% 21.3% 6.4% 0.7% 3.95
Capacity to Testify Relevantly 14.3% 29.3% 31.4% 17.9% 7.1% 3.26
Unmanageable Behavior 6.4% 20.6% 37.6% 27.7% 7.8% 2.90
Concentration 10.6% 22.0% 41.8% 20.6% 5.0% 3.13
Memory 12.1% 32.6% 30.5% 21.3% 3.5% 3.28
Thought Disorders 21.3% 29.8% 36.2% 12.1% 0.7% 3.59

Note: Ratings were made on a Likert scale: 1 = Never, 3 = Sometimes, 5 = Always

*NOTE: Refers to the criminal offense(s) with which defendant is charged.
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Table 8

Ratings of actual frequency for describing selected defendant charaststics
in competency reports completed Locally

Defendant Characteristic Always  Often Sometimes _ Rarely Newve Mean
Appreciation of Charges* 73.9% 16.7% 8.0% 1.4% 0% 4.62
Appraisal of Key Figures in Court 25.2% 25.9% 28.1% 17.8% 3.0% 3.53
Understanding of Court Room Procedure 23.2% 36.2% 23.9% 13.8% 2.9% 3.63
Quality of Relating to Attorney 26.5% 21.3% 35.3% 13.2% 3.7% 3.54
Understanding of Attorney-Client Privilege 26.1% 20.3% 29.0% 18.1% 6.5% 3.41
Understanding Plea Bargaining Processes 8.8% 19.9% 36.8% 26.5% 8.1% 2.95
Planning of Legal Strategy 7.2% 19.6% 26.8% 35.5% 10.9% 2.77
Self Defeating Motivation 3.0% 15.8% 23.3% 40.6% 17.3% 2.47
Capacity to Disclose Pertinent Facts 18.1% 31.2% 32.6% 15.2% 2.9% 3.46
Capacity to Testify Relevantly 6.6% 22.8% 38.2% 25.0% 7.4% 2.92
Unmanageable Behavior 4.4% 18.5% 36.3% 31.9% 8.9% 2.78
Concentration 6.6% 20.6% 42.6% 26.5% 3.7% 3.00
Memory 10.9% 21.2% 46.0% 19.0% 2.9% 3.18
Thought Disorders 16.1% 29.2% 35.8% 16.1% 2.9% 3.39

Note: Ratings were made on a Likert scale: 1 = Never, 3 = Sometimes, 5 = Always

*NOTE: Refers to the criminal offense(s) with which defendant is charged.
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Table 9

Ratings of optimal frequency for describing selected defendant
characteristics in competency reports

Defendant Characteristic

Always Often Sometimes Rarely Neve

Mean

Appreciation of Charges*

Appraisal of Key Figures in Court
Understanding of Court Room Procedure
Quiality of Relating to Attorney
Understanding of Attorney-Client Privilege
Understanding Plea Bargaining Processes
Planning of Legal Strategy

Self Defeating Motivation

Capacity to Disclose Pertinent Facts
Capacity to Testify Relevantly
Unmanageable Behavior

Concentration

Memory

Thought Disorders

97.4% 2.6% 0% 0% 0%

40.9% 22.7% 24.0% 7.8% 4.5%
53.8% 21.8% 20.5% 3.2% 0.6%
61.3% 20.6% 11.0% 3.9% 3.2%
53.9% 21.4% 15.6% 5.2% 3.9%
42.3% 23.7% 24.4% 6.4% 3.2%
30.3% 21.9% 26.5% 12.9% 8.4%
30.5% 16.9% 27.3% 14.9% 10.4%
72.4% 16.0% 10.3% 0.6% 0.6%
49.4% 23.1% 16.0% 7.1% 4.5%
42.9% 21.2% 25.0% 1.7% 3.2%
39.1% 23.1% 25.0% 9.0% 3.8%
48.7% 23.7% 19.9% 2.6% 5.1%
60.9% 22.4% 12.2% 2.6% 1.9%

4.97
3.88
4.25
4.33
4.16
3.96
3.53
3.42
4.59
4.06
3.93
3.85
4.08
4.38

Note: Ratings were made on a Likert scale: 1 = Never, 3 = Sometimes, 5 = Always

*NOTE: Refers to the criminal offense(s) with which defendant is charged.
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Table 10

Perceived actual characteristics in OFC reports, local reports, and ojhal frequencies
as reported by Judges’ and District Attorneys’ in the current stuly

Actual Actual

OFC Local Optimal
Defendant Characteristic Mean Mean Mean
Appreciation of Charges* 4.82 4.63 4.97
Appraisal of Key Figures in Court 3.78 3.53 3.88
Understanding of Court Room Procedure 4.06 3.63 4.25
Quality of Relating to Attorney 3.91 3.54 4.33
Understanding of Attorney-Client Privilege 3.88 3.41 4.16
Understanding Plea Bargaining Processes 3.43 2.95 3.96
Planning of Legal Strategy 3.22 2.77 3.53
Self Defeating Motivation 2.50 2.47 3.42
Capacity to Disclose Pertinent Facts 3.95 3.46 4.59
Capacity to Testify Relevantly 3.26 2.92 4.06
Unmanageable Behavior 2.90 2.78 3.93
Concentration 3.13 3.00 3.85
Memory 3.28 3.18 4.08
Thought Disorders 3.59 3.39 4.38

*NOTE: Refers to the criminal offense(s) with which defendant is charged.
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Table 11

Frequency of characteristics in reports as perceived by Judges’ and [rist Attorneys’ in the
current study, and Defense Attorneys’ in Graham'’s (2007) study

Actual Actual Actual Optimal Optimal  Optimal

Fischer Fischer Graham Fischer  Fischer  Graham

DA Judge Def Atty DA Judge Def Atty
Defendant Characteristic Mean Mean Mean Mean Mean Mean
Appreciation of Charges* 4.63 4.83 4.35 4.96 4.99 4.93
Appraisal of Key Figures in Court 3.68 3.63 3.77 3.75 4.03 4.43
Understanding of Court Room Procedure 3.82 3.88 3.74 4.26 4.23 4.57
Quiality of Relating to Attorney 3.67 3.78 2.98 4.33 4.32 4.59
Understanding of Attorney-Client Privilege 3.52 3.79 2.79 4.15 4.17 4.55
Understanding Plea Bargaining Processes 3.36 3.01 2.67 3.96 4.03 4.41
Planning of Legal Strategy 3.08 2.90 2.28 3.61 3.43 4.20
Self Defeating Motivation 2.60 2.35 2.00 3.42 3.42 4.35
Capacity to Disclose Pertinent Facts 3.65 3.78 3.33 4.58 4.61 4.75
Capacity to Testify Relevantly 3.14 3.09 2.33 4.06 3.93 4.61
Unmanageable Behavior 2.90 2.78 2.35 3.85 4.03 4.53
Concentration 3.02 3.12 2.67 3.76 3.94 4.64
Memory 3.16 3.32 2.93 3.94 4.25 4.74
Thought Disorders 3.49 3.49 3.14 4.39 4.37 4.86

*NOTE: Refers to the criminal offense(s) with which defendant is charged.
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Table 12

Frequency of characteristics in reports as perceived by Judges and DAfsthe current study and Defense
Attorneys in the Graham (2007) study; compared to perceived frequeres in the 1995 study

Actual Actual Optimal Optimal

Judge, DA, & Def Atty 1995 Judge, DA, & Def Atty 1995
Defendant Characteristic Mean Mean Mean Mean
Appreciation of Charges* 4.67 4.25 4.97 4.96
Appraisal of Key Figures in Court 3.67 2.94 4.00 3.89
Understanding of Court Room Procedure 3.81 3.29 4.32 4.07
Quiality of Relating to Attorney 3.62 3.12 4.39 4.25
Understanding of Attorney-Client Privilege 3.53 2.74 4.25 4.05
Understanding Plea Bargaining Processes 3.13 2.46 4.06 3.90
Planning of Legal Strategy 2.90 2.31 3.68 3.31
Self Defeating Motivation 2.42 2.05 3.62 3.71
Capacity to Disclose Pertinent Facts 3.66 3.35 4.63 4.65
Capacity to Testify Relevantly 3.01 2.79 4.18 4.36
Unmanageable Behavior 2.77 2.80 4.06 4.28
Concentration 3.01 2.73 4.02 4.15
Memory 3.19 3.01 4.23 4.40
Thought Disorders 3.45 3.37 4.49 4.48

*NOTE: Refers to the criminal offense(s) with which defendant is charged.



Table 13

Other elements Judges believe should be specifically
addressed in the body of a competency report

Will the defendant be able to understand what he has been told. If defendant can
make a decision competently on what he’s been told by anyone in the process.

Is defendant taking any medication or prescribed medication that he is nof
taking that may have a bearing on his ability to testify or to defend himself

Degree of mental retardation or developmental disability.

When reporting on youthful offenders the case worker and psychologist need to

do a better job of drafting their conclusions as to the subject’s amenability

lack thereof to prosecution as a “juvenile,” “youthful offender,” “adult” and a

review of resources the reporting party believes is available at eatloie
treatment / incarceration to effect the desired outcome.

The concern is only that the defendant be able to appreciate the charge a
him/her and to be able to communicate reasonably with counsel. They neg¢
NOT be a paralegal.

Just the statutory information. If and when Oklahoma changes from
McNaughton Rehab and diminished capacity then the other elements will
partial.

The degree to which a defendant is affected by mental or emotional disor
and whether or not condition is permanent.

3 axis orientation.

What treatment is necessary to maintain competency and how that tteatm
to be provided once the defendant has been returned to the jail and/or
community while awaiting trial.

10

The tests performed and outcome of those tests.

11

Give us all the information you can on the defendant’s ability to assist his/
attorney. Also, need information on emotional stability and ability to relate
other people.

12

If incompetent; what it would take and how long to return the defendant to
competency.

13

Health concerns such as head injuries, hearing, eyesight, etc. Deficiences
Medications taken — how long — how many changes in med. Protocol. Hov
and what past contact has person had with mental health system — ever b
determined not competent in the past.

or
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14

The defendant’s ability to distinguish between right and wrong.

15

Past criminal history, prior medications taken for mental illness, prior
hospitalizations for mental illness, history obtained from other family mem
reports from school counselors and teachers.

DErs

16

Defendant’s reaction to and relation with the evaluator.

17

The orientation of the defendant with regard to the event, the person’s inv
Truthfulness. Intelligence level.

blved.

18

If not competent, whether likely to become competent — plan.

88



Table 14

Other elements District Attorneys believe should be specifidal
addressed in the body of a competency report

1 | Need to look at sub issues in the main issues of competency. | have done comp
trials where talking to the doctor/workers gave much greater insight to
defendant. Makes me wonder what | am missing when | just go off of report.

2 | Prior MH history.

3 | Defendant’s psychotic state (or not); contact with reality. Defendant’s
understanding of his (or her) attorney’s role and willingness to co-operate;
mental vs. “pigheaded.” Defendant’s understanding of the range/severity
possible punishment. Retardation (is that all the “capacity” factors listed
earlier?) Mental capacity to assist counsel (or try to assist).

(@)
=

4 | Does defendant appreciate the difference between right and wrong. Is
defendant able to assist his attorney in the preparation of his defense.

5 | I am satisfied with the elements in current reports that answer thsta
requirements.

6 | Malingering if present.

The danger posed to the public by the defendant who is mentally not

competent and has drug/alcohol dependence and is charged with DUI.
Competence evaluations concentrate on the danger a defendant poses from
violent, uncontrollable acts and ignore the dangers posed by an incompetent
person who repeatedly drinks and drives.

8 | I am not sure what additional elements should be addressed, but the system
needs to be able to consider that a defendant that understands and appreciates
the charges still may not be competent. | see too many defendants thatd have
move forward through the system that simply are not, or don’t seem to be
competent, which creates ethical problems for me. However, | realize the
professionals are handling this in the manner prescribed by law.

9 | Defendant’s history, circumstances, surrounding the crime was he cognizant,
intelligence level. Can easily deceive evaluator if interview only dsi@eas.
They lose credibility and become a laughing stock with the courts and lawyers.
Generally jail staff not contacted, officers and others that observe theldete
at great length. General feeling of inmates, play dumb don’t understand,
ramble, you'll fool them most of the time. Causes the profession to lack
credibility when they are so easily fooled, or are not objective.
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Reports should always outline whether or not it is the belief of the evaluator

that the defendant is malingering.

11

The defendant’s ability to assist in his or her own defense.

12

Whether the person is a danger to himself or others. Whether there are facilities

available for him/her to attain competency.

13

Defendant’s understanding of potential outcomes, both favorable and
unfavorable.

14

Can they / are they faking their behavior to avoid prosecution. How certaip

disruptive behaviors though odd do not arise to the level of legally incom

to stand trial. (if applicable to the individual). If person upon 2nd evaluation

becomes incompetent or competent explain why and how.

15

Any previous history of mental illness including inpatient, outpatient, and
meds. Ability to understand right and wrong and consequences.

16

Mental health history of defendant. Any proof of malingering.

17

Evaluators should have access to defendant’s prior criminal record. Many

times defendant will feign incompetent when faced with serious charges or

increased punishment for prior felony convictions when they have never
alleged incompetent before.

18

The possibility of malingering. Prior physical and mental health history.

etent

Prescription and non-prescription drugs and their effect on defendant’s case.

19

Would like to see all evaluations include a test for malingering and the results
of that test. Would like a brief breakdown of medication patient is taking and

the effects on the individual as well as the effects on test results.

20

Where defendant will go and what the defendant will do — if released withput

treatment / supervision.

21

The Basis for a finding rather than the finding without the basis for it!

22

(1) History — documented: mental health issues. (2) Educational level:

documented. (3) Sources of information. (4) Directions provided by referrals

and initiating party...who to contact and what to look at to make a fully

informed opinion. (Sometimes critical parties, withesses or reports are not

provided to the evaluator). (5) Tests, if any which were administered.

23

A report, exclusively, can be misleading. On occasions or tough calls, a v
of the defendant during the evaluation interview can provide the court and

deo

attorneys an incredible amount of information, i.e., the defendant’s demeanor

during interview.

90



Table 15

Further comments by Judges regarding competency evaluations

1 | Reports regardless of source, tend to use “canned” language. They tend fto lack
much elaboration to support the reported conclusion. PLEASE NOTE: | have
been on the bench over X years. It is difficult to evaluate the last 3 years,|and
exclude the previous X.

2 | The criteria you have identified in questions 14, 15, and 16 are quite valid.
Improvements in evaluations may also be enhanced by carefully reviewing
relevant published court decisions in this area.

3 | All of the evaluations received in my two county areas are done by the forensic
center in Vinita, OK. Rarely have | received a report of this kind from a local
mental health professional, therefore, | did not answer questions as to a lpcal.

4 | OFC always testifies as a rubber-stamp for the state. They have emvans
incompetent (legally) patient. Obviously impaired persons are declared
competent every time.

5 | I have had the local evaluator testify that a particular defendant was both
suicidal and homicidal, couldn’t assist his attorney in defending the case, |but

did not need treatment or therapy. Some of the evaluators need to be evaluated
themselves.

6 | |justreceived a competency evaluation on a criminal defendant that con¢luded
the subject was competent, had no mental illness, and could aid in his defense
and was not a threat. | have known this subject for 40 years as have many in

this community and it was unanimous, until this report, he is and has for a long
time been mentally ill. How can this be?

7 | It would take a zombie to be determined incompetent.

8 | I seldom differentiate between locally proposed and reports from OFC.

9 | Whether or not evaluation is done locally often depends upon other
considerations besides quality of evaluation. For instance any propensity
toward violence. Locals often don’t want to do that.
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Speed up process — usually takes 30 days from time appointment made t
report received. OFC is understaffed but does quality work. Would love tg
have a qualified person locally to do these. We've tried, but it failed miser|

ably.

11

Oklahoma Forensic Center is slow — until they decide the want someone
then they move with speed. Makes one wonder about their evaluations.

out —

12

We need more local evaluators.

13

In general I'm very pleased with the thoroughness and professionalism shown

in both doing and reporting competency evaluations.

14

| serve in 2 counties. The local provider is the same for both. The quality
work varies greatly between the 2 counties.

Df the

15

The procedure to get a defendant into the forensic center is too time
consuming. There is a wall about getting someone in rather than admittin
determining.

g and

16

The reports, especially those generated locally, are often elementary and
oversimplified. This is a direct outcome of the lack of professional

qualifications of those preparing these reports, as they can only implement the

tools they were trained on. While this is appropriate for these reporters —
should not express opinions they are not qualified to give — it results in

superficial analyses that do not always address the actual underlyingnprol

which led to the order for evaluation.

they

17

For very difficult cases, it is good to have the Forensic Center at Vinita
available for a detailed evaluation.

18

| am continually amazed that those who appear to be incompetent that ar

e

found competent and vice versa. If the defendant is on medication many times

by the time we get the defendant to trial they are off their medication and
suffering from some mental iliness after we have gone all through the
competency process. We need to see that the defendant is on given any
prescribed medication on a timely basis.

19

The concern is always whether the evaluator is giving a credible evalwéti
competency or giving an evaluation to satisfy the needs of the person pay
for the examination. Too often so-called experts regurgitate conclusicet &
on monies paid. What | want to know is whether the defendant is compets
not.

20

Almost All evaluations are requested by defense attorney who is covering
him/her self on questions with ineffective assistance of counsel.
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Table 16
Further comments by District Attorneys regarding competency evalations

1 | Needs more info on how you got to your determination.

2 | Itis my opinion that the local evaluators take at face value whatever the
defendant says, resulting in too many findings of “incompetent to stand trial,
which leads to prosecutors having a tendency to doubt all their evaluators.

3 | Itis very difficult if not impossible for me to remember the specific difiees
in reports submitted by local facilities as opposed to reports submitted by|the
Oklahoma Forensic Center.

4 | Sorry, I've never had a competency eval done locally. Mine are alwaysmdone i
Vinita at the OFC.

5 | I assume you have the statutory reference, but since you are with G&4d, |
included it with my response. BOOMER SOONER!

6 | The statutory requirements are valuable, but often allow questionable.results
My experience is that the evaluations are a good tool to weed out those
defendants feigning incompetence, but sometimes miss the obviously
incompetent. The instance may be rare, but my experience is that everyone
knows of a defendant that has been evaluated and found competent but who
just cannot be. That defendant gets no treatment and is convicted. Good Juck —
the system is not broken, it just needs fine tuning.

7 | The main problem | have had with evaluations is the definition of Dangergus.
Title 43A section 1-103(18) and the numerous evaluations that list a
“qualified” answer to this question. | have an issue with answer that b&ates
not Dangerous, however | recommend no contact with children under 18.|If the
recommendation is no contact then it is based on a threat of harm to that|group
and should be classified as Dangerous.

U7

93



| have a case in which an elderly man is charged with lewd molestation o
grand-daughters. This has gone to jury trial (the issues of competenmsy/)nw

f his

the last year with the defendant being found competent both times. | have two

main problems with “Vinita’s comp. Evaluations.” My main bitch is that the

evaluations try to qualify some of their conclusions. One question, which
be answered, is whether an individual is “dangerous.” The two “doctors”
answered with a “Qualified No” even though this defendant is a 3 time

must

pedophile and was currently preying on other residents at his nursing home.

One doctor said people should expect to be sexually assaulted at a nursing

home. | also think many comp. evals have conclusions which are based upon

available bed space for the mentally ill, this is legally and ethivaliyg. |
wish you luck in joining this field.

I don't know what the Oklahoma Forensic Center is or where it is located
my knowledge we have never used it.

To

10

Overall very poor evaluations, generally find incompetent, defendants loc

ally

know they can easily fool the evaluator. Near always reversed when groperl

evaluated at Eastern State. Too much of evaluation is subjective and bas

solely on interview instead of defendant’s overall history. Local evaluatats f

one incompetent if they fake lack of understanding, this well known with
defense bar.

ed

11

The accuracy of some reports suffers due to short/insufficient contact with the

defendant. One assessment session of 1 to 2 hours often isn’t enough to
aspects of a defendant’s behavior, especially those whose grip on reality
ability to “hold it together” comes and goes over time.

see all
or

12

I would like to see personal opinions of evaluators on whether defendants
malingering or actual suffer from a mental illness bur are compédgatly).

In other words, | would appreciate some input on what the defendant’s ne
are and the best way to deal with their case.

13

It seems like in the last few years (might be longer) the reports from the
Oklahoma Forensic Center in Vinita have improved dramatically. The
evaluations appear to be very well done. When needed the testimony has
good. Overall the testament to the improvement is in my experience show
the courts, the defense attorney and prosecutors who often feel very
comfortable with the reports.

14

I have seen no significant difference in the 2 types of exams.

15

Timely evaluations need to be done and the same person needs to again
evaluate b/c they would be in the best position to explain any changes. B
conscious of state evaluations if called to testify and request a 2nd more |
evaluation. Be cognoscente of who is writing up the report is who evaluat
matters when it's put before a jury. Don’t sign off on or write a report asuif
yourself evaluated the person when in fact you didn't.
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16

The bottom line is the need for more qualified examiners.

17

Often evaluations seek to qualify their answers to the competency questic
The qualifying remarks tend not to be helpful. For example: “defendant sg
to understand courtroom procedures generally, however, because of this
the defendant may...” Such vague remarks undermine the validity of the
evaluator’s opinion, and generally not helpful to tier of fact, judge or jury.

18

The local providers vary based on who they have to do the evaluations. T|
seem to place them on a relatively low priority and have even showed up
evaluations at the jail after midnight.

19

Evaluators should have access to arrest reports and investigations on cut
pending charges. There may be actions or statements by defendant cont:

police investigative file that would help evaluator determine if defendant is

malingering or not. Further, evaluators should talk to local jailors to discus
defendant’s behavior prior to evaluation and obtain copies of any
correspondence defendant generated prior to evaluation.

20

1. They just take too long. 2. | feel the evaluation is based too much of
defendant’s word/version. | furnish additional materials for the evaluation
(when | can identify the assigned professional).

21

Of course | want ultimate issue determined — understanding of nature of ¢
charged; ability to consult with attorney; knows right from wrong. Would b
helpful if evaluator gave opinion concerning any mental deficiency of
defendant.
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22

Main problem with the present system is the length of time it takes to get
competency evaluation performed.

23

Suspiciously, some defendants “become competent” for no reason near t
year deadline. Ordered re-evaluation often results in a new finding of
incompetence. This seems odd.

he 2-

24

Competency evaluations are a joke today. 1st of all, it takes months and

months to even get someone evaluated. They rot in jail until that time! We,

Oklahoma, totally fail the mentally ill!

25

Evaluators need more training differentiating between sanity and comyete
Additionally, new criteria needed for evaluating mentally handicap.

26

| have been a defense attorney, | am now a prosecutor, so | have seen it
both sides. To me it is an abuse of the system to fill a person up with drug
he/she is docile, and then pronounce them competent to stand trial when
cannot carry on a conversation.
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27

Nearly all defendants that have the competency issue raised, have some
substantial history of mental health committals, detentions, treatment and
evaluations. Most if not all have rendered evaluations, opinions, and diag
that are not disclosed due to privacy restrictions — but would be most helg
for the state defense and court to know when addressing the initial issue
whether there is reason to doubt competency of defendant to undergo cri
proceedings. The many months — up to years (of delay that can be cause
competency issue - ) and ultimate “malingering” diagnosis — could be avog
by mental health professionals / providers being less restricted by privacy
concerns, policy and laws. Forensic examination — training / experienay s
valuable. Not all psychologists / psychiatrists are reliable to provide an
unbiased examination and report. MHSAD — forensic training of “other
licensed mental health professionals” has helped.

28
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Generally, the forensic center spends less than a few hours with the client. Not

enough time to determine if client is malingering.

29

Many of your questions in 14-17 are irrelevant. The standard is can the
defendant appreciate or understand the nature of the charge and assist h
attorney. His quality of understanding and trial strategy are non-sense.
Mentally disturbed people often know exactly what they are doing and the
to use their diagnosis as a defense.

30

Too many defendants become situationally incompetent when facing seri
charges. These defendants are a burden on the mental health facilities in
state. Defense attorneys (and the courts) should do a better job at gate ke
those in need of competency evaluations. As it stands today every Tom,
and Harry can become incompetent, if not at least for a little while.
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Figure 1

Comparison of Report Quality by Location
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Using student t-tests (p < 0.05):
*OFC value significantly different from Local value.
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Figure 2

Judges vs. DA's Perceptions of Reports by Location
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Using student t-tests (p < 0.05):
*Local: Judge rating was significantly different from DA rating.
No difference between OFC values.
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Figure 3

O OFC
B Local
O Optimal

Report Criteria Comparison

I 1
< ™ N -
(sAem|y=G ‘sawnawos=¢ ‘1anaN=T) buney

Report Criteria

99



Figure 4

Judges' and DAs' (2009) and defense attorneys' (200  7) perceptions of actual and
optimal criteria in competency to stand trial evalu  ations
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Using student t-tests (p<.05):
All actual values were significantly different from optimal values.
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