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CHAPTER I
INTRODUCTION

Amerigan political sqiencé is in a state of flux, The pressure
for change is becoming so ini:ense that a regent president of the
American Political S¢ ienqve Assog lation‘la,be'le.df: the'change the ''new
revolution in pelitical science, ' gommenting that "The last revolution--
behavioralism--has scarcely been completed before it was overtaken
by the increasing sogial and politigal qrv‘i,,siﬂs of our time, nl Thedemands.
for '"relevance' and "actlon" from the Caucus for a New Politigal
Scieﬁce are galning support é,s evidenced not only in voting returns for
Caucus g¢andidates, 2 but also in changes in the approaches and content
of political s¢ienge courses and research, The recent addition of
courses in publig policy to politigal sgience curricula and greater
emphasis on policy research are evidenge of the pressure from 'the
new revalution, " |

Unlike the "hehavieral revolution,' the ''new revolution' is
neither technigal nor mathematical, The ''new revolution" is based on
the belief that ''there must be roam, in political science and its

professional leadership, for normaﬁive theorists and value -free

'David Easton, "The New Revolution in Political Science, " The
Amerigan Political Science Review, LXIII (December, 1969), p, L.

ZPeter Bachragh, the Caucus nominee for APSA President-Elect
in 1972, lost by 60 votes out of 6400 votes cast. P.8,, VI, No. 1
(Winter, 1973), p, 58, : "



empiricists, qualitativists and quantitativists, gadflles and experts;"
combined with the convigtion that "our research should respond to both
social and methodological needs, concern peace, change, and justice

n3 If politics

as well as war, stability, and interest aggregation, . , ,
is viewed as the conflict of interests, and if public policies are authori-
tative actions to resolve problems created by cenfligt; then sgholarly
analysis of the effects of publié policies is among the most important

topics we can study.
Current Trends In Judigial Process Research

Studies of the judiqiél progess have alsao been affected by pressure
from the ''new revolution,' There is wide agreement among political
scientlsts that the judicial process ig best understood as a politigal
process, and that gqourt decisions represent a type of publig p01'1csy,4
Students of the judicial process Ha,ve even adopted many behavioral

techniques and have begun to study judigial behavior., The regognition

3Damkwa.:wt A, Rustow, !"Statement on Behalf of Nominees
Supported by the Cauqus for a New Political Science, " in Statements by
'Nommabmg_ Groups (Mail Ballot enclosure, Amerigcan Political Science
Association Klegtions, 1972), p. 1.

See for example David B, Truman, The Grovegqr‘nental Progess:
Political Interests and Public Opinion (New York: Alfred A, Knopf,
1951), pp. 479-498; Jack W, Peltason, Federal Courts in the Politlcal
Progess (New York: Random House, 1955); RobertA Dahl "Decision
Making in a Demagracgy: The Supreme Court as a National Pochyr
Maker, " Journal of Publie Law, VI (Fall, 1957), pp. 279-295; Martin
Shapiro, Law and Politics in the Supreme Court: New Approaches to
Political J’urtsprudenqe (Donden: The Free Press, 1964); Glendon
Schubert, Judigial PothMakLng (Glenview, Illinois: Scott, Foresman
and Company, 1965); Richard Wells and Joel Grossman, "The Concept
of Judigial Policy-Making, " Journal of Public Law, XV, No, 2 (1966),
pp. 286 +310; Victor G. Rosenblum, "Law and the PolLtanl Progess, ''In
George Beam and John Buechner, ed,, Readings on Amerman Govern -
ment: Congepts in Context (1968), pp, 298-307,




that ¢courts and judges are political was a tremendouys, although belated,
breakthrough for political scienge., However, most studies of the
politics of the judigial process stopped short., The basic failure of
most political and behavioral studies of the judicial process was that
they were not designed ''to relate decision-making to the actual solution
of public problems through judigial policies, "3 One prominent student
of judigial politligs and behavior complains:

For too long within politigal sciencé, there has been

an artificial division of labor sugh that public law

people study courts and policy formulation people

study legislatures, rather than study both kinds of

policy makers and poligy impact as part of the same

total legal process, 6
The same kind of pressure that has led political scientists in general to

become goncerned with policy analysis has led judicial scholars to

hecome goncerned with the impacgt of court degisions,

Courts as Pplicy Makers

Public policy may be defined as an authoritative action chosen
from among confligting alternatives and implemented by governmental
institutions to resolve a problem, Thus, palicy-making is a dynamic™/
enterprise that ingludes policy imp«;,c;t as well as poliey formulation;/__»,'
Impact analysis can reveal how effective policles and poligy-making

institutions are In gsolving problems. Courts must choose among

conflicting interests when they decide a case; their decisions may be

5Wells and Grossman, p. 310,

6Stuart S: Nagel, '"Some New Concerns of Legal Process
Research Within Political Science, " Law and Society Review, VI
(August, 1971), p, 13, '




binding on members of society other than the individual litigants; and
one assumes that court decisions have an effeqt on seogiety, Therefore,
court decisions represent a type of public poligy. They are an addition-
al way to authoritatively decide ''who gets what, when, where, and how."”
Of course, judicial policy-making differs from legislative or
administrative pelicyrmaking in several impartant characteristics,
First, the symbolism and legal ritual characteristic of the judicial
process serve to perpetuate the myth that gourts and judges are "above'
politics and, therefore, do not make palicy. The persistence of the
"myth of judigial objectivity' influenges attitudes about the proper role
of gourts and judges, The fact that judges and laymen alike believe that
courts do not, and should not, '"legislate' (i, e., make policy) distin-
guishes judigial policy-making from legislative or executive poligy-
making, The myth of judicial objectivity may serve a useful purpose
in terms of seguring compliange with court decisions and promoting
order in saclety, Judiecial schelars can continue to ¢onstruct

euphemisms to avoid speaking of judigial policyl-,mak"glmg?, However,

once one regognizes that judicial decision~-making is affected by
political gonsiderations and that court rulings may have a greater
impact on the solution of publig problemsg than legislative or adminis-
trative poligies, it is more accurate and honest to label them judicial
policies., Indeed, it hecomes absurd to say that legislatures and
administrators make public policy and gourts do not, merely because
the structural and progedural formalisms of the progesses differ,

A segond gharaqteristic which distinguishes judicial policy-
making from other types of poligy -making is that judges cannot initiate

the policywma.king process, Judicial policy-making is '"passive' in the



sense that judges must wait for a case to be filed, Moreover, there

are certain poligy areas in which courts seldom become involved. For
example, foreign affairs and appropriation of funds are normally not
subject to judicial sgrutiny, 7 Legislators and executives have the
means to initiate policies to deal with whatever problems they believe

ta be important, However, most would agree that it would be highly
unethical for a judge to sqlicit a2 case, Judges must walit for a problem\
to be presented to them in the form of litigation before they can form-
ulate public poliegy In the form ef a gourt ruling to deal with it, Such a
restriction does not mean that qéurts cannot take the lead in formulat-
ing policy in gertain policy areas. For example,-c;oﬁrts pioneered the
way in formulating public poligies in the fields of Sﬂmc&F}E_?E,ﬁfﬁgi,@f{f’f |

and leglslative reapportionment, Nantheless, the courts did not .
actively seek to make policy in l;hese areas, The problems were care-
fully formulated and presented to the courts by political interest groups
whase efforts had been unsuccessful i:n other political aren'-a.t}///‘/

A fina] distinguishing c¢haracteristic of judicial policy-making is \
that judigial policies generally are more narrow than legislative \
policies, Technigally a gourt ruling applies only to the parties of the
case, Normally, judges attempt to decide a gase as narrowly as
possible, However, appellate court rulings, especially those of the
Supreme Court, establish precedents which may be used to expand the

scope of the judicial poligy. Herbert Jacob distinguishes between 'law

enforcement' decisions and 'policy-making' decisions, He argues

"Herbert Jacab, Justice in Ameriga: Courts, Lawyers, and the
Judicial Progess, 2nd ed, (Boston: Little, Brown and Company, 1972),
p. 36, '




that degisions by trial courts '"are not designed to ¢reate precedent or
set policy, "' but merely to enforce the law; whereas, many appellate
court rulings are poliey~making degisions which are "intended to be
guideposts for future actions. n8 However, such a distinction is
arbitrary, Judges may not "intend'" to make policy when they decide
a case, but they ¢annot avoid making publig¢ policy beecauyse of their
authority to decide among gonfligting political interests, Wells and

Grossman argue that if

policy is seen as a process of which implementation
and feedback are important parts, and not just the
Initial choige between competing values, and if the
entire judicial system in any one jurijsdiction is seen
as a plege of complex but essentially unified policy
machinery, then this distingtion [between appellate
and trial gourt decisions] fallg. 9

It is more realistic to distinguish between local and natlonal judigial
policy-making. The United States Supreme Court makes national
judicial policy; the .va,ri.ous state and federal trial courts make logal
judicial policies. There is no question that both the United States
Congress and lacal school boards make publi¢c policy, even though the
policies of the school bpards are binding upon far fewer people,
Similarly both Supreme Court and trial court rulings are public policies
because they authoritatively resolve confligts, Rulings of the Supreme
Court are more important than those of a traffic court because they
potentially affect more people and deal with more pressing problems,

just as policies of Congress are mare important than policies of a rural

81bid, , p. 31,

9Wells and Grossman, p, 294.



school board. But in terms of defining judicial poligy, it is unimpor=
tarit that Supreme Court degisions set precedents and trial court
decisions usually do not, Both types of court degisions are public
policies because they impose binding solutions to conflicts, However,
regardless of whether judicial policy is national or local, it is generally
not as broad as legislative policy because it must resolve only the
specific questions raised in the ljtigation,

Judicial policies like other types of public policy, seldom provide
a final solution to gonflict, Judges must rely on other public offigials
to implement and enforce their decisions, The fact that the implemen-
tation of court decislons depends on many individuals who are subject
to political pressures different from those acgting gn»judges illuminates

the need for studies of the impagt of court degisions,

The Need for Iympa.‘qt Ana.;‘ly“s'i.s

To understand the total judicial pracess, one must ask what, if
.anything, happens as a regult of a ¢court's decigions, Judicial policies,
like other types of public pelicies, ''must be judged not on the basis of
some internal or Inherent ratiqnality, but by their results, 10 The
decentralization of power and autharity in the United States means that
public poligies seldom provide a final solution to political conflict, The
effegts of public peligies, ingluding court decisions, are determined by

local political processes which ogcur after the policies have been

1OSha.pi,ro, p. 23,



formulated, Hence, the impact of judigial policies is not uniform, 11

Because there exists such a wide range of responses, the impact of
judigial decisions needs to be examined systematically in the context of
local policy-~making processes, The total judicial policy-making |
process will be better understood if court decisions are considered as
one factor among many that influence local pOLiqy-making. 12

Judges must rely on logal governing and political elites to trans-
form their policies into practice, The term elite is used to refer to
persons who have and exercise power to influence or gontrol the
.ermula.tionand‘-implementa.t;ion of publie 'polic;y. An elite group may
hold and exercise power openly and officially through a public office,
or it may influence the decisions of those in authority and have an
unoffigial or informal influence over public policy, Hence the distinc-
tion between governing and political glites, '"Governing elites'' are
those individuals who have authority to make public policy by virtue of
holding a public office (e,g,, governors, legislators, school board
members, and school superintendents to name only a few), ''Political
elites' are those "influentials' who do not hold public office, but for
various reasons have palitical power and are able to affect the course
of public poligy (e.g., influential businessmen, newspaper editors),

Because of their power and authority, elites may play a key role in

EllLs Katz, '""Patterns of Compliande with the Schempp Decision,"
Journal of Public Law, XIV, No, 2 (1965), pp, 407-408; Gorton Patric,
"The Impact of a Court DeCLSLon Aftermath of the McCollum Case, "
Journal of Public Law, VI(Fall, 1957), p. 464,

12Thornas E. Barth, '"Perception and Acgceptance of Supreme
Court Decisions at the State and Local Level, " Journal of Public Law,
XVII, No, 2 (1968), p. 316; See also Jagk W, Peltason, Federal Courts in
the l?ollztgcal Process (New York: Random House 1955), pp, 63-64,




determining the Impact of judicial policies. Yet, the role of elites in
trangmitting, implementing, and enforecing judicial policies which call
for behavioral changes by ordinary persons is only vaguely undersf:c,md.13

Early impact studies focused on compliance, or non-compliance,

with Supreme Court decigions, H However, gompliange is ouly one
aspect of impact, Impact implies that judicial policy-making effects a

sog¢ial change, 15

That social change might be an increase of politigal
activity to modify local policies to implement or frustrate judicial
decisions, It might be an ingrease of activity in the judicial system to
"stretch the boundaries of the gase'' to see whether a decision applies
in particular local gituation. 16 Impagt also includes psychological
attitude changes which may be observed in changing attitudes about the

judiciary, or in changes of values gongerning gertain policy objec-

tives. 17 Finally, judicial policies may result in behavior changes of

13Joe]. Grogsman, ''"The Supreme Court and Social Change,

Amg:rica.n Behavioral Scientist, XIII(March/April, 1970), pp. 335-551.

See for example Katz gited above, and Richard M, Johnson, The
Dynamigs of Gampliance: Supreme Court DemsxonnMakmg from a New
Pe:rSpec;twe (Evenston: Northwegtern University Press, 1967),

SGr«ossman,

16Steph@n L, Wasby, The Impagt of the United States Supreme
Court: Some Perspectlves (Flomewood, 1ilinois: The Dorsey Press,
1970), pp. 6 -7,

17Kennetzh M, Dolbeare, '""The Public Views the Supreme Court, "
In Herbert Jagob, ed,, Law, Politics, and the Federal Courts, (1967), *
Ch, 12, is a study of attitudes abouf the Supreme Gourt, See also J.
Daryl Bem, Beliefs, Attitudes, and Human Affairs (Belmont: Brooks/
Cole Publ;shmg Caompany, 1970),. and William J. Muir, Prayer in the
Public Schools: Law and Attitude Chaﬁgﬁ (Chicago: University “of
Chicago ‘Press, 1967) for evidenge that laws effect ¢changes in values.
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18

individuals in local communities. In any event, the nature and scope
of social change produced by judicial policy~making will be determined
by local political forces., Moreover, to focus exclusively on the
Supreme Court is to rely excessively on a hierarchical view of the
judicial system. Lower federal and state courts may exercise a great
deal of discfetion in 'irnplement‘ing Supreme Court decisions. Lower
court decisions may be a factor in determining the ultima,i:g impact of
Supreme Court decislons, In some instances;lower court decisions
may have a greater jmpact loqé.lly than those of the Supreme Court,
The question of the relative impact of Supreme Court and lower court

decisions is an empirical question that needs to be examined. 19

Definition of The Problem

Purpose

This study is concerned with the '1mpac£t'of Supreme Court and
United States District Court deéisions Idea.ling with school desegrega-
tion in Oklahoma City. The purposes of the study are: (1) to illum-
inate the role local elites play in determining the impact of judicial
policies, and (2) to determine the relative impacts of United States
Supreme Court and District Court decisions in oné policy area in a

local community,

18Stu_.a.rt: S, Nagel, "Overview of Law and Social Change, "
Amerilcan Beh_a.vior,aL Sc_‘i‘ent_‘i,g,t‘, XIII (March/April, 1970), p. 486,

'9Richard J. Richardson and Kenneth N, Vines, The Politics of
Federal Courts: Lower Federal Courts in the United States (Boston:
Little, Brown and Company, 1970), p. 4. See also Wasby, p, 23,
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Definition of Impact

The concept of impact implies that judicial policies stimulate
changes in society. This study is concerned with two types of change

affeqted by court decisions, One is cha.'ljlgesii_r:_t_loca‘_.l schooL policies

dealing with racial segregation in Oklahoma City Public Schools, The

other is changes in behavior resulting from the formulation and

implementation of those policies, Thereva,re two types of behavioral
changes that are important here. The first I.S increased political
acvtivity of private c¢itizens to attempt to influence thé course of public
policy. Increased political activity of private citizens may be seen
primarily in the formulation of new political interest groups and
petition drives, The second type of behavioral change is change-in the
racial composition of the publie schools measured by the percenﬁage of
pupils attending racially mixed classes, Thus, impact is defined as |
changes in logal policie s,i political acgtivity, and racial composition of
the schools that were affected by judicial policies. Impact is a
dynamic congept, Itis a process that changes over time,

This study seeks to answer several questions concerning the/j
impact of judigial pelicies in QOklahoma City. [Did court decisions |
result in local policy changes? If so, what effect did the policy changevs
have on the racial composition in the public schools? Did. judicial
policies have any effeet on the political activity of private citizens?

What role did the local political and governing elites play? Did
decisions of the Federal District Court in Oklahoma City have a greater

or lesser impact than those of the Supreme Court? Why? /

T
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Methodology and Procedure
Procedure

The case study method offers an opportunity to consider impact
as a dynamic process by analyzing ghanges that ogccur over time, To
study the ifripac;t of judigial policies in Oklahoma City, the research

was divided into two steps, The first step involved a literature review

S

of the relevant court cases, of previous impact studies, and of other
scholarly materials dealing with school desegregation and the formulé.—
tion of policy for publigc sghools. In addition, accounts of the school
desegregation gontroversy in a local nevvspa,per20 revealed the identity
of individuals who tried to influenge school desegregation policy in
Okl,ahéma City.- The second step was to ¢onduct interviews with
individuals involved .in the schoo) desegregation controversy in
Oklahama City, A total of thirty~two interviews were conducted with
present and past members of the Okléhoma, City Board of Education,
members of groups which attempted to influence school desegregation
policy, and United States District Judge Luther Bohanon.

During the period from 1954 to 1972, nineteen individuals served
on the Oklahoma City Schoal Board. Fourteen are still living in

Oklahoma City, and twelve were interviewed, 4l The Superintendent

onhere are two major newspapers in Oklahoma City, The morn-

ing paper is the Daily Oklahoman; the evening paper is the Oklahoma
City Times, Both are owned and operated by the same publishing com-
pany. I used the Daily Oklahoman,

21Of the seven I did not interview, three have died, two have
moved away from Oklahoma City, one was appoeinted to fill a vacancy
and served only a few months, and one I was unable to g¢ontact,
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and the Assistant Superintendent of the Oklahoma City Public Schools
were also inte rviewed.,

There were a great many individuals and interest groups outside
the governing elite who were involved in the school desegregation issue
in Oklahoma City, The seventeen individuals interviewedv represented
most of the interests inveolved in the school desegregation ¢.:on1:roversy‘.2

The interviews with the school board members and. representas

tives of the groups were divided into two parts. 23

The main part of

the interview consisted of between four and nine opened ~ended ques-
tions. The questions were similar but not identical in each case, Thus,
the data are non~quantitative, The second part of the interview was a
structured questionnaire consisting of a nine-item Integration Scale. 24
After the school board interviews, two qkuestion-s in the ,Integration‘
Scale were changed because there was no disagreement over them,
These data are quantitative and are uged to classify the respondents as

to their attitudes about integration and as a check on the open-ended

part of the interview, The interviews with the school administrators

22One key individual involved in the school desegregation contro-~

versy in Oklahoma City was Dr, A. L, Dowell. Dr, Dowell filed the
original desegregation suit in Qklahoma City in 1961, Unfortunately I
was unable to interview him because he began serving a jail term for
ingome tax evasion. Neither did he respond to a letter, While the
research would have been more complete if I had been able to talk with
Dr, Dowell, I believe that some of the other members of the black
political elite game me most of the information I could have obtained
from him,

23’]."he questions may be found in the Appendix,

24Pa_,rts of the Integration Scale were original, and part was
adapted from the Gutman Scale of Pro-Integration Sentiments used by
P, Sheatsley, '"White Attitudes toward the Negro,' Daedalus, XCV
(1966), pp. 217-238, o



14

and Judge Bohanon were completely open~ended, Each interview lasted
from thirty to ninety minutes and averaged about forty-five minutes.

In addition to information from the interviews, data reporting
the racial composition of Oklahoma City Public Schools for the years
immediately preceding and following key court decisions reveal
changes whi¢h oceurred in the racial mafke‘vup of schoolsg and allow one
to at least infer the-effécts of 'the judicial pOl‘ldies,

Justification for Choosing Oklahoma City As
A Case Study

Oklahoma City is a good place to gonduct such a study for several
reasons other than the obvious advantages of accessability and the
author's familiarity with the city, The fir;stvconsidera_ti_on that favored
Ok_lé,horna. City as a case study was that Oklahoma law required racially

segregated schools prior to the initial desegregation decision in Brown

~v. Board of Educgation, 25 The State was a party to two suits challenging
the ''separate but equal' policy in higher educabion26 before Brown was
decided in 1954, and Oklahoma also participated in the Brown case as

amicus guriae, Second, although Oklahoma was not a party in the

Brown case and technigally net bound to end segregation until a suit
was filed against the State, the State voluntarily complied with the
decision and changed the laws requiring segregation, Third, in 1961 a

group of blagks with support from the NAACP filed suit in the United

25347 U. S, 483 (1954),

26Slpuel v. Board of Regents of the University of Oklahoma, 332
U.S, 631 (1948); and McLaurin v. Oklahoma State Regents for Hi,gher
-Educgation, 339 U.S. 637 (1950). o
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States District Court in Oklahoma City challenging the Oklahoma City
School Board's policies. This agtion affords an opportunity to compare
the impacgts of Supreme Court and District Court decisions in a local
community, Finally, the problems of schoal desegiegat-ion in
Oklahoma Clity include most of the problems experienced throughout
the nation, Oklahoma City has not only faced the problem of student
integration, but has also gonfronted the issues of faculty desegregation,
de facto segregation, and bussing. |

Chapter II is designed to give the rea,def necessary background
information ahout sghool segregation in the United State s. Itis an
analysis of the Supreme Court degisions that establishedvn‘ational
judicial policies relating to segregation in public education. Knowledge
of the national judicial poligy is necessary before one can analyze its
impact in a loeal community, Chapter III focuses on changes in policy
and behavior in Oklahoma City that were affected by Supreme Court and
District Court decisions, Impacgt is viewed as a dynamic progess that
is part of the total judic:;‘lal policy-making process. Chapter IV offers
some conglusions about the role of elites in détermining policy impact,
the relative impact of Supreme Court and District Court decisions and

the effectiveness of judicial poligy-making in solving social problems.



CHAPTER 1II

THE DEVELOPMENT OF NATIONAL JUDICIAL

POLICY ON SCHOOI. SEGREGATION

The purpose of this chapter is to analyze the Supreme Court
decisions that developed national judigial policies relating to racial
segregation in public education, Before one can analyze the impact of
judicial policy'in a logal community, one must know what the policy is,

If public¢ policies are designed to selve problems, then the policy-
making process must include an apportunity for the policy-maker to
occasionally review and adjust the pelicies, In the case of judicial
policy-making, the gourts usually muét wait for additional cases to be
filed before they can review and adjust their policies. Whether subse~
quent legal actions are dogketed dépends in grdat measure . on ‘the
effectg .of existing judigial poligies.

The Supreme Court decision in Brown v. Board of Education
1
)

(1954)" is a striking example of judigial policy~making, The Brown
decision is not the first example of judicial policy-making in the area
of school segregation. Rather, it is the culmination of a series of

decisions that indicated the Supreme Court's growing hostility toward

the judicial policy of "separate but equal' adopted in Plessy v.

1347 U.s. 483 (1954),

1/
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Ferguson (1896). 4 Neither is Brown the final judigial poligy in the
field of school segregation, The impact of Brown in logal communities
required the Supreme C'ourt to reaffirm and further define the national
judicial policy of school desegregation and integration.

The facgt that certain political interests were not satisfied with

the judicial poligies of either Plgggy‘ or Brown is evidence that both

decisions had impagts, Thus, judicial poligy-making, like other types
of poligy-making, is dynamic, Because the national judicial policy
relating to segregation in public sghoals is not static, it is negessary

to analyze the trends established by Supreme Court decisions,
The Judigial Polig¢y of "Separate But Equal"

The Concept of "Separate But Equall

The congept of '"separate but equal' educational facilities
originated before the adoption of the Fourteenth Amendment, As early
as 1849, the Supreme Judigial Court of Massachusetts held in Roberts

v. City giBongQS that the general school gommittee of Boston had the

power to make provision for the instruction of hlagk children in
sveparate schools established exglusively for them and to prohibit their
attendance at other schools, Charles Sumner argued for the plaintiff
that under the constitution and laws of Massachusetts, all persons were
equal before the law without distinction of age, sex, color, origin, or

condition. Speaking fer a unanimous ¢ourt, Chief Justice Shaw

2163 U, S. 536 (1896).

35 Cush. 198 (1849),
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accepted this ''great principle, " but held that

when this great principle comes to be applied to the

actual and various conditions of persons in society,

it will not warrant the assertion that men and women

are legally c¢lothed with the same ¢ivil and political

powers, and that children and adylts are legally to, , .

be subject to the same treatment; but only that the

rights of all, as they are settled and regulated by law,

are equally entitled to the paternal consideration and

protection of the law for their maintenance and

sequrity,
Thus, the sghool committee had the authority to establish separate
schools for children of different ages, sexes, and golors, just as it
might establish special schaols for poor and neglected children who had
not agquired the rudiments of learning necessary for attendance at
ordinary schools, Such reasoning seems inconsisgtent today because
most people have gome to aggcept the argument that distinctions based
on race or sex are different from distinctions based on age or mental
ability., However, in 1849 American sogjety did not accept the argu-
ment that women and hlacks were entitled to the same rights as other
people. At that time, blacks were not considered to be citizens, 5 S0
it did not appear ingonsistent to regson that establishing separate

schools for black children was the same as establishing separate

schools for ghildren of different ages or abilities.

4Ide. , quoted in Leonard W, Levy, The Law of the Common—
wealth and Chief Justice Sha,w (Cambrldge, Ma'ss,: Harvard University
Press, 1957) p, 114,

5‘The United States Supreme Coqurt held that blagcks were not
citizens in the case of Dred Scott v, Stanford, 60 U, 8. (19 How,)
393 (1857). o
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Separate But Equal and the Fourteenth
Amendment o T '

In 1868 the Fourteenth Amendment extended the rights of citizen-
ship to blacks, The amendment declared that all persons born or
naturalized in the United States were citizens of the United States and

of the state where they reside. It further provided that:

No State shall make or enforce any law which shall
abridge the privileges and immunities of citizens of
the United States; nor shall any State deprive any
person of life, liberty or property without due
progess of law; nor deny any person within its juris-
digtion the equal protection of the laws.

The Fourteenth Amendment was intended to protect blacks against dis-
criminatory state laws, but the United States Supreme Court early |
began to limit i{ts protegtion,

The first ¢age to reach the Court under the Fourteenth Amend-~
ment virtually nullified the '"privileges and immunities clause. "

Speaking for the majority in the Slagghger House Cases, 6 Justice

Samuel F, Miller held that the Amendment established separate and
different privileges and immunities of state and federal citizenship. It
was only the rights of federal. gitizenship that were protected by the
Federal Constitution. The states had the responsibility to determine
and protect the rights of state gitizenship, Using similar reasoning in

the Civil Rights‘ Casg“s, 7 the Court invalidated the public accommoda -

‘tions section of the Civil Rights Act of 1870, The Court held that the

Fourteenth Amendment did not deal with '"individual invasions of

g3 U.s. 36 (1873),

"109 U.s, 3 (1883),
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‘individual rights, " However, there remained the possibility that state
action supporting dis¢riminatory practices would be a violation of
""equal protection of the laws."

The Court began to define the requirements of ''equal protegtion
of the laws'' in Plessy v, Fgrguson (1896), 8 Louisiana enacted a

"Jim Crow'" law in 1890 whigh required that railway passenger coaches

have ''equal but separate accommadations for the white and colored
races, ' and that seating be ragially segregated, Homer Adolph

Plessy, who was one-~eighth Negro, was arrested for refusing to leave

a seat in a goach for white passengers. He challenged the constitution-
ality of the statute on the ground that it denied him equal protection of
the laws. In the majority opinion, Justigce Henry B, Brown said that
the Fourteenth Amendment ''could not have been intended to abolish

distinctions based upon golor, or to enforge sogial, as distinguished

from political, equality, or a gorhm'LngLing of the two rages upon terms

unsatisfactory to either, " He reasoned that the underlying fallacy of

Plessy's argument was

the assumption that the enforced separation of the two
races stampled] the golored race with a badge of
Inferiority, If this [was] so, it [was] not by reason
of anything found in the act, but solely because the
colored race [chose] to put the gonstruction on it.

The Court also rejected the agsumption that sogial prejudices could be

overcome by legislation, and that equal rights could not be achieved

8163 U, s, 537 (1896),

9Ples:sy v, Ferguson, 163 U, S, 537 (1896), reproduced in
William Lockhart, et, al,, The American Constitution: Cases and
Materials (2nd ed,; St. Paul: West Publishing Co., 1967), pp. 839-
840, ‘ ‘
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except by enforced gommingling of the two races, Justice Brown
argued:
Legislation is powerless to eradicate racial instincts,
or to abolish distinctions based upon physigal differ-
ences, and the attempt to do so can only result in
accentuating the difficulties of the present situation, . , .
If one race be inferior to the other socially, the consti-
tution of the United States cannot put them upon the same
plane,
Thus, the Supreme Court agcepted the validity of ''separate but equal
under the Fourteenth Amendment,

Justice John Marshall Harlan, the only dissenter, argued that the
decision in Plessy would 'prove to be quite as pernicious as the deci-
sion made , , , in the Dred Scott Case. . . ,'" He accurately predicted
that the decision

[would] not only stimulate aggression, more or less

brutal and irritating, upon the admitted rights of

colored citizens, but [would] engourage the belief

that it [was] possible by means of state enactments,

to defeat the heneficent purposes which the people of

the Unjted States had in view when they adopted the

recent amendments,
Justice Harlan denied the validity of laws making racial distinctions,
| He asserted that the ''constitution is color hlind, and neither knows nor

.

tolerates classes among citizens, " 'He found it diffiqult to reconcile
the boast of freedom with state laws that put ''the brand of servitude
and degredation'' upon black citizens, '"The thin disguise of ‘equal
accommodations' . , . will not mislead anyone, . . . nll

Though the cirqumstances of Plessy concerned transportation,

the decision was relevant to racial segregation in education, Justice

Vmmia., p. 841,

Mipia,, p. 842,
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Brown quoted approvingly from the reasoning in Roberts v, Citj of

Boston to support the Supreme Court's adoption of the ''separate but
equal' policy. He reasoned that ''separate but equal' transportation
facilities were valid befause laws requiring separate schools for white
and black children had 'been generally, if not uniformly, sustained"
by state courts ''where the political rights of the colored race [had]
been longest and most earnestly enforced. n12 -Also, as Justice Harlan
predicted in his dissent, the judicial policy of 'separate but equal'
encouraged the proliferation of segregation laws in virtually every
aspect of life --most notably education. And it might be added, the
emphasis was on separate rather than equal, 13

The reasoning in the Plessy decision is based on some erroneous
assumptions, The argument that law cannot advance equality or reduce
discriminatory practices is absurd, The notions that there are ''racial
instincts' and that public policy cannot produce attitude change are
neither self-evident truths nor great "legal pringiples.” They are
psychological assumptions which require proof. There is considerable

evidence that law does produge attitude c¢hange and does 'reduce

121514, p, 839, Justice Brown failed to note that in 1855 Massa -
chusetts enacted a statute forbidding distinctions ''made on acgount of
the race, color or religious opinions' in admitting scholars 'into any
public school, . ,in the Commonwealth, ., ,'" St, 1855, ch. 256, Sec, 1,
quoted in Levy, p, 114, This new statute ended the last legal policy of
racial discrimination in Massachusetts.

13For a comparison of per child expenditures in ''separate but
equal'’ schooels in Southern states, see Anthony Lewis, Portrait of A
Decade: The Second American Révolution (New York: Random House,
564 5. 260 SOLEL LU EAAASLLLLL
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discriminatory practices, 14 and the Court offered no evidence to the
contrary to support lts assumptions and policy in Plessy, However,
the Court was interpreting a broad constitutional principle in the
context of contemporary standards and values, Courts are limited by
such considerations when they formulate judigial policy to resolve

political gonflicts that arise when ¢ivil rights are exercised,

What Is Equal?

The adoption of the ''separate but equal' doctrine did not answer
the question goncerning to what extent separate educational facilities
had to be equal under the Fourteenth Amendment, That question was

presented.in the gase of Cumminlg V. Copnty Bpa,rd giEducation. 15

The Richmond County Board of Education was greated by an act
of the Georgia General Assembly in 1872, The Board was empowered
to levy taxes for public school purposes and to establish common
schaools in the county for the convenience of the people. The Georgia
Constitution required that the publie schools ''shall be free to all
children of the state, but separate schools shall be provided for the
white and colored races, ' Black taxpayers sought an injunction to
require the School Board to disgontinue operation of a high school for
white children until it resumed operation of a high school for black

children. The School Board replied that it lacked the funds to provide

14See for example Daryl J, Bem, Beliefs, Attitudes, and Human

Affairs (Belmont: Brooks/Cole Publishing Company, 1970); and William
Muir, Jr,, Prayer in the Publig Schools: Law and Attitude Change
(Chicago: Unjversity of Chicago Pregss, 1967), Of course, the Court
did not have such evidenge avaijlable in 1896,

15175 u,s. 528 (1899),
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separate black schools for both primary and high school pupils, It
argued that there were private schools where black children could
obtain high s¢hool education, and that it would be 'unwise and
unconscionable' to maintain a high school for sixty black pupils and
"turn away 300 little négroes [siq] who [were] asking to be taught
their alphabet and toread and write, nl6
Justice Harlan wrote the opinion for a unanimous Court, He said
that the Court was not presented with a question of the validity of laws
requiring racially segregated schools, and had to ''dispose of‘the-case
as it [was] presented by the record, ' The Court affirmed the action
of the School Board as not being a denial of equal protection of the laws

within the meaning of the Fourteenth Amendment, Justice Harlan

reasoned that if the Court granted the relief requested,

the result would only , , ,take from white children
educational privileges enjoyed by them, without

giving to colaored children additional opportunities

for the edycation furnished in the high schools, , . .,
The Board had before it the question of whether it
should maintain, , ,a high school for about 60 colored
children or withhold the benefits of edugation in pri-
mary sghool from 300 cghildren of the same race, ., ,
The decigion was in the interest of the greater number
of calored children, leaving the smaller number-to
obtain a high school education at existing private insti-
tutions, , . ,

He added that if the plaintiffs had sought to compel the Board of Educa-
tion to establish and maintain a black high school or admit black
children to the white high school, then a different issue would have

been presented.  But, there was no evidence that the decision of the

161bid,, at 533,
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Board of Education was made with any desire or intent 'to discrim-
inate against any of the school children of the county on account of their
face,'" Therefore, the action did not deny the plaintiffs their rights as
citizens,

Such reasoning avoids the issue, but the Court acted gonsistently
in deciding the case as narrowly as possible. In terms of challenging
the ''separate but equal' poligy, it was perhaps a strategic error that
the black plaintiffs did not seek to compel the board to establish a black
high school equal to the white high school, or admit black pupils to the
white high school, Since they did not, one can only speculate as to the
costs of this mistake in strategy, The decision provides evidence that

the emphagis was on separate in the ''separate but equal' policy.

Continuing Validity of Separate But Equal

The validity of state laws which prohibited the teaching of white

and black students together in the same institution was reaffirmed in

1908 in the case of Berea College v, Kentucky, 18 Justice David J,
Brewer assumed that Kentucky's desire "to separate the teaching of
white and colored children' did not viclate any provisions of the
Fourteenth Amendment. He accepted the appeals court decision
affirming the power of the state to separate the races, and quoted that
court in its ruling that 'the right to teach white and negro [sic] ghildren

in a private school at the same time and place [was] not a property

17 1hid. , at 543544,

18,11 U, s, 45 (1908),
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right, . , . [A] corporation created by this state [had] no natural right
to teach at all, n19 Justice Brewer effectively avoided the issue of
racial segregation in education and based the decision on the power of
the state ta regulate gcorporations,

Justice Harlan dissented, arguing that the Court should have
decided whether or not it was undonst‘ltutiona.l for a state law to make
it a crime 'to maintain or operate a private institution of learning
where white and black pupils [were] regeived, at the same time, for
instruction,' He contended that sugh laws violated the rights of life,
liberty, and property guaranteed by the Fourteenth-Amendment, and
were therefore void. The right to impart instruction to others "[was]
a substantial right of property, ' and was ''beyond question, part of
one's liberty as guaranteed against hostile state action by the Constitu-
tion of the United States.'" Justice Harlan was goncerned about such
laws ‘because they restrigted voluntary associations. This concern was
evident when he asked:

Have we become so inoculated with prejudice of race
that an Amerigan government, professedly based on
the principles of freedom, and charged with the pro-
tection of all citizens alike, can make distinctions
between such citizens in the matter of their voluntary

meeting for innocent purposes, simply because of
their respective races? :

He pointed out, however, that what he said had ''no reference to regu-

lations prescribed for public schools, established at the pleasure of the

20

state and maintained at public expense." Justice Day also dissented

without opinion.

Ybid., at 53,

201pid, , at 66-69,
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The Court did not decide another case concerning segregated

schools until 1927 in the case of Gong Lum v, Rice, 21 Gong Lum did
not challenge the validity of the ''separate but equal' doctrine, but
contended only that the étate officials had misapplied it by classifying
his daughter with Negro children and requiring her to attend a school
for blacks, Chief Justice William H, Taft treated the ''separate but
equal' doctrine as well established, He concluded that a child of
Chinese ancestry was not denied equal protegtion of the laws if there
was a ''golored school' for 'the brown, yellow, or black races' which
the ¢hild could attend. 32

All of the cases discussed above reaffirmed the constitutionality
of separate but equal educational facilities, In 1938 the Supreme Court
began to redefine '"separate but equal' to emphasize the equal in the
doctrine, Each of the subsequent decisions weakened the legal efficacy
of the policy, and established a trend away from racially segregated

educational fagilities.

The Trend Away From '"Separate But Equal'':

Professional Education

A New Definition of Equal Protection of the Laws

The trend away from the judicial policy of ''separate but equal'

began with professional and graduate education, The first case to

21275 U,s, 78 (1927),

bid, , at 8s.
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modify the "separate but equal’ policy was Missouri ex rel Gaines v,
23

Canada,

The state of Missouri provided separate schools and universities
for whites and blacks, It maintained Lin¢oln University for the higher
education of blagk students, ILloyd Gaines, a black who had ‘'work and
credits'"at Lingoln University that qualified him for admission to the
University of Missouri Law School, was denied admission solely
because of his race, Thé registrar advised him to communicate with
the president of Lincoln University, who was authorized and required by
state law to establish a school of law at Lincoln University whenever it
was deemed necessary, Pending the establishment of the law school,
the president of Lincoln University had the authority to arrange for
black residents to attend the university of any adjacent state to study
any subjects provided at the University of Missouri which were not
taught at Lincoln University, and ''to pay the reasonable tuition fees
for such attendance, n24

The opinion by Chief Justice Charles Evans Hughes held that
"this dis¢rimination, , ,constitute[d] a denial of equal protection." He
observed that the law school at Lincoln University had not materialized.
The mere declaration of purpose was not enough to satisfy the genstitu-
tional requirements of equal prOﬁectiOn, Nor did the provision for pay-
ment of tuition in another state remove the discrimination, The Chief

Justice reasoned:

3305 U,S. 337 (1938),

241114, , at 340,
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The admissibility of laws separating the races in
enjoyment of privileges afforded by the State rests
wholly upon the equality of the privileges which the
laws give to the separated groups within the State,

" e s s s v e @ T e ¢ ¢ e 2 & 9 p e 1 e g e g o

Manifestly, the obligation of the State to give the pro-
tection of equal laws can be performed only where-its
laws operate, that is, within its own jurisdiction. It
is there that the equality of legal right must be main-
tained. That obligation is imposed by the Constitution
.+ 4,1t is an obligation the burden of which cannot be
cast by one State upon anether, and no State ¢an be
excused from performance by what another State may
do or fail to do, 25

The circumstances in this case are similar to those in Cumming

v, County Bpard 9_f_Ed1J:¢at._iQn, 26 In ngnming the Court held that blacks
were not derﬂed equal protegtion if the school board closed a black high
school while cqntinuing to maintain a white high school. It accepted the
school board's arguments that there were private schools where blacks
could obtain a high school éducation, and that since funds were limited,
it made more sense tp maintain a blagk grade school for 300 ‘black
children than a black high school to serve only sixty, In Qaines the
Court rejected both of these arguments, Chief Justice Highes asserted
that it was the constitutional obligation of the State to provide equal
privileges where it separated the races in the enjoyment of those
privileges. Moreover, the fagt that there was only a limited demand
for the leg‘a..l' education of blagks did not excuse such discrimination.
The enjoyment of a gonstitutional right did not depend upon the number
of people discriminated against. Lloyed Gaines' ''right was a personal

one, It was as an individual that he was entitled to the equal protection

25Ibid5» at 349-350.

26175 u.s. 528 (1899),
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¢ Therefore, in the absence of other provision for

of the laws, . ,
his'legal training within the State, Gaines was entitled to be admitted
to the law sghool of the State University.

The ruling in G‘a.i,ne’s established a definition of ''separate but
equal'' that was glearly different from that of earlier cases, Justice

James C, McReynolds agreed with those earlier decisions, The

reasoning of his dissent parallels that of Justice Harlan in Cumming:

For a long time Missouri has acted upon the view that
the hest interest of her people demands separation of
whites and negroes [sic] in schools, Under the opinion
just announcged, I presume she may abandon her law
school and thereby disadvantage her white citizens with -
out improving petitioner's apportunities for legal in-
struction; or she may break down the settled practice
concerning separate schools and thereby, as indicated
by experience damnify both races, 2

. Justice Pierce Butler congurred in McReynolds' disgent,

But Gaines had not asked that the white law school be closed.
His strategy of asking for admission to the white law school in the
absence of a separate law school for blacks avoided the strategic mis-
take made in Cumming.

Gaines is significant becauselit marked a:turning point in the
public law of ''separate but equal,' It was the first time blacks
received a favorable ruling in a case involving racially g,@gregated
schools, It was the last major Supreme Court degision concerning

racial segregation in which there was a dissent,

“TMissouri ex rel, Gaines v, Canada, 305 U.S. 337, 351 (1938).

Zslbid, , at 353,
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The case of Sipuel v, Board of Regents 9£th U_n‘lve;'sity of

Ok‘la.‘horna_._29 indicated that G'a_;i,ne s was only the beginning of a new trend,
Martha Sipuel, a Negro qualified to receive legal education offered by
the state, was denied admission to the University of Oklahoma Law
School selely on the basis of her race. There was no other institution
for-legal training supported and maintained by the State, In a 'Ee_r_
curiam decision, the Court held that the state was required to provide
legal education ''for her in gonformity with the equal protection clause
of the Fourteenth Amendment and provide it as soon as it does for
applicants of any other group. n30
To qomply with the mandate in Sipuel, the Oklahoma Supreme
Court ordered the Board of Regents of the University of Oklahoma to
either enroll Sipuel in the law school until a separate law school was
established for blacks, or not enroll any applicant in the law school
until the separate school was established and ready to function, In

31

Fisher v. Hurst the Court held per curiam that "Sipuel v. Board of

Regents, did not present the issue whether a state [could] satisfy the
equal protection clause of the Fourteenth Amendment by establishing a

32 Therefore, the order of the

separate law school for Negroes, "
Oklahoma Supreme Court did not depart from the mandate issued in

Sipuel v. Boazxd wq_f_Regepgs,

29332 U.S, 625 (1948),

*0lbid,, at 633,

31333 U,S. 147 (1948),

>2Ibid., at 150,
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Justice Wiley ,Rut;,ledge dissented, He observed that under the
Oklahoma Supreme Court's order, it was possible ''for the state's
officials to dispase of petitioner's demand .for a legal education equal
to that afforded to white students by establishing overnight a separate
law school for Negroes, ., .'" He argued that such action would not
comply with Sipuel because a separate law school could not be
established évernight capable of providing legal education equal to that
of the state university, The mandate issued in Sipuel required the
state to afford ''petitioner the advantages of a.legal education equal to
those afforded to white students, And, . ,the equality required was

equality in fagt, not in legal fiction, n33

When Separate Educational Facilities Cannot
Be Made Equal ' o

The case of Swea{:t v, Painter34 presented the question of

whether a separate law school for blacks would satisfy the equal pro-
tection ¢lause of the Fourteenth Amendment, Sweatt was denied
admission to the University of Texas Law School because state law
prohibited the admission of blagks to the University of Texas, The
state of Texas.established a separate law school for blacks, The
school was located within the bounda;‘ies of the state, and its facilities
were immediately available, thus satisfying the requirements of Gaines
and _SM‘ Sweatt refused to register at the separate ‘1a.w school

although the state trial court found that the new school offered

1bid,, at 631,

34339 U,S. 629 (1950),
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advantages and opportunities for the study of law substantially equal to
those offered to white students at the University of Texas. It is clear
that Sweatt was asking the Court to re-examine the ''separate but equal"
doctrine in light of contemporary knowledge,

Chief Justice Fred M, Vinson said that they would '"adhere to the
principle of deciding constitutional questions iny in the context of the
particular case before the Court," It was not necessary to re-examine

35

the Pl‘essz doctrine in the disposition of this case. However, the
unanimous decision virtually eliminated segregation in professional
graduate schools, After showing that the Unjversity of Texas Law

School was superior in terms of tangible factors, such as number of

faculty, courses, and library facilities, Chief Justice Vinson said that

What [was] mgre important, the University of Texas

Law School possesseld] to a far greater degree those

qualities which [were] incapable of objective measgure-

ment but which [made] for greatness in a law school,

Such qualities, to name but a few, include[d] reputa -

tion of the fagulty, experience of the administration,

position and influence in the community, traditions

and prestige,
He held that law was a highly practical profession, and a law school
could not 'be effective in isolation from the individuals and institutions
with which the law interacts,' The separate law school for blacks
excluded from its enrollment members of racial groups which com-
prised eighty-five percent of the state's population, including most of
the lawyers, witnesses, jurors, judges and other officials with whom-

lawyers deal, With such a significant segment of society excluded,

the legal training offered by the separate black law school was not

>1bid., at 631.
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equal to that offered at the University of Texas Law School, Petitioner
had a constitutional right to receive 'legal education equivalent to that

offered by the State to students of other races, . Sp.ch gducation [was]

not available to him in a separate law school as offered by the Sta.t‘e,"?"6

On the same day, the Court held in McLaurin v. Oklahema State

Regénts for Higher Eduqatipn37 that a state could not discriminate

against a student solely because of his race after admitting him to
graduate instruction at the state university. To comply with the

rulings in Gaines and Sipuel, the Oklahoma legislature amended its

statutes to permit the admission of blacks to institutions of higher
learning attended by whites in cases where desired courses were not
available in the blagk schools., The amendment also pfovided that in
such gases the ingtruection was to ''be given, , .upon a segregated
basis, u38 G, W. M¢Laurin, a black student possessing a Master's
Degree, was admitted to the University of Oklahoma in order to pursue
a Doctorate in Education, However, he was segregated from the rest
of the students in special seats in the ¢classroom, library, and cafe-
teria,

The Court again refused to re-examine the constitutionality of
"separate but equé,l, " But Chief Justice Vinson asserted that racially
segregated facilities set McL.aurin apart from other students, and
handic'a.pped him in his pursuit of effective graduate instruction,

Although he received the same instruction as white students, it was

36Ibid,,, at 633-635. Emphasis mine,

37339 U,s. 637 (1950),

380klahoma Stat, Ann, (1950) Title 70, par, 455.
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not equal because the restrictions imposed on him impaired 'his
ability to study, to engage in disgussions and exchange views withother
students, and, in general to learn his profession.' Therefore, in the
area of professional education, ''the Fourteenth Amendment preclude[d]
differences in treatment by the state based upon race, 139
Although the Court did not repudiate the 'separate but equal"

doctrine, Chief Justige Vinson rejegted most of the reasoning which

supported its adoption in Plessy v, Ferguson, He found that state-

imposed separation of the races did in fact produce inequalities, More-
over, he found the:gcontention that 'appellant will be in no better
position when these restrictions are removed, for he may still be set

apart by his fellow students' to be 'irrelevant.,' He said:

There is a vast difference--a Consgtitutional difference ~-
between restrictions impased by the state which prohibit
the intellectual commingling of students, and the refusal
of individuals to commingle where the state presents no
such bar, . . , The removal of the state restrictions wil}
nat negessarily abate individual and group, , . . preju-
dices and choices, But at the very least, the state will
not be depriving appellant of the opportunity to secqure
agceptance by his fellow students on his own merits.

Thus, the Court deglined to strike down the '"separate but equal"
policy. But after the rulings in Sweatt and MeLaurin, the legal forge
of the docgtrine was virtually eliminated, When intangible factors
"which are incapable of objective measurement' are considered, how

could any separate school be '"equal''? If segregated facilities "impair

39Mc1«€urin v, leéhoma State Regents for Higher Education,
339 U, S, 637, 641-642 (1950), et :

Ombid., at 641,
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and inhibit [one's] ability to study,' would not the very fact of segre-
gation precglude the possibility of aghieving '"equality'?

It was in this context that the Supreme Court approached the issue
of segregation in the publi¢ schools, But even in the context of a strong
trend against the '"separate but equal’ policy, the decision to repudiate
it was not an easy one, Perhaps the judges on the Court were more
willing to deal with the problem of discrimination in professional and
graduate education because they were aware that it would not affect a
large segment of sogiety, The problem of segregation in graduate ecuca-
tion did not involve the compulsory assogiation of children, Seventeen
Southern and Border states and the District of Columbia, with forty per
cent of the nation's public school enrolilment, required segregation,
There were also segregated schools in three other states whose statutes
permitted a local option on segregatiqn,41 The men on the Court recog-
nized that the problem of segregation in public schools was a complex
and delicate prohlem that would have to be handled with great care,

What is significant is that, given the trend of the previous twenty-two
years, it was virtually inevitable that the Court would deal with the prob -
lem, |

A New Judieial Poliey: "Separate Educational

Fagilities Are Inbherently Unequal'

One factor that distinguishes judiclal policy making from legis-

lative policy making is that the ¢ourts cannot initiate the policy making

41The states requiring segregation were; Alabama, Arkansas, Del-
aware, Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippli,
Missouri, North Carolina, Oklahoma, South Carolina, Tennessee,
Texas, Virginia, and West Virginia. The states permitting segregation
were: Arizona, Kansas, and New Mexigo,
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process, They must wait for an issue to be presented, The Supreme
Court did not actively seek to rule on the issue of segregation in public
schools, It was brought there by hlack parents and civil rights groups
attempting to improve educational opportunities for black children, It
was no-accident that five separate law suits posing the same basic issue
were initiated at approximately the same time, Although the cases
were prosecuted in different courts in different parts of the country by
different plaintiffs, a single organization--the National Association for
the Advancement of Colored People --helped direct all of them, The
NAACP had directed the lawsuits in the 1940's and 1950's which
attacked only the inequality of black schoals, but the success in the
cases involving professional education encouraged the challenge to the
institution of segregation.42 Thurgood Ma,rsha.ll,43 who was director
of the NAACP Legal Defense Fund, did his best to selegt cases that
would pose the single igsue of whether segregated public schools |
violated the Constitution,

Cases from Kansas, South Carolina, Virginia, Delaware, and
the District of Columbia reached the Court in 1952, The cases from
the states challenged the validity of segregated public schools under the
"equal protection clause' of the Fourteenth Amendment, They were

considered together in a consolidated opinien, Brown v, Board of

4?‘Da.mel M. Berman, It Is So Ordered: The Supreme Court Rules
on School Segregation (New York: W.W. Narton & Company; Inc., I966),
pp, 28-30, See also Lewis, p, 23,

43 Thurgood Marshall served as gounsel for the plaintiffs in Sipuel
v. Boaxd of Regents, Fisher v, Hurst, Sweatt v, Painter, and McLaurin
v, Oklahoma State Regenf;s, He was later appomted to a judgeship onthe
Federal Court of Appeals for the Second Circuit, and in 1967 became the
first black man to be appeinted to the Supreme Court,
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-Education of Topeka, 44 Bolling v. SharEe45 challenged segregated

schools in the District of Columbia on the ground that they violated the
"due process clause' of the Fifth Amendment. 46 The Kansas, South
Ca.rol'lna.‘,47 and Vi,rginia48 cases were appealed from special three-
judge District Courts. These special courts were convened because
the plaintiffs sought an injunction against the enforcement of laws
requiring or permitting segregation in public schools on the ground that
such laws were repugnant to the United States Constitution, 49 In all
three cases, the courts sustained the validity of the contested provi-
sions and denied plaintiffs admission to the white schools because the
black schools were substantially equal or undergoing an equalization
program, The Delaware case50 came on a writ of ce_rt‘i.ora.ri to the
Supreme Court of Delaware. The Delaware Supreme Court affirmed a

judgment by the Delaware Chancery Court which ordered the immediate

44347 U,S, 483 (1954),

45347 U, S, 497 (1954).

6This approach was necessary because the nation's capital is
governed by Congress, Consequently, the District of Columbia is not
bound by the restrictions of the Fourteenth Amendment which apply
only to states,

47Brr'lg’g's_ v, Elligt,
48

Dayis v, County School Beard of Prince Edward County.

49The Three-judge District Court is a statutory court convened at
the request of a distrigt judge to hear cases charging that national or
state laws are unconstitutional, The three judges are chosen by the
Chief Judge of the Court of Appeals of the Circuit where the challengeis
made, One judge must be from the Court of Appeals; the other two are
normally Distriet Court Judges, Appeals from the Three-judge Court
go directly to the Supreme Court,

50

Gebhart v. Belton,
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admission to blagk children to previously all white schools, on the

ground that the black schools were inferior, In Bolling v. Sharpe, the

District Court for the District of Columbia dismissed a complaint
challenging segregated public schools in the District of Columbia, The
Supreme Court granted a writ of gertiorari before judgment in the
Court of Appeals so the gcase gould be reviewed with the others, 51

The Court heard oral argument on the cases, but made no deci-
sion on the issue that term, Due to the delicacy of the issue, the Court
scheduled the cases to be reargued the following term, The Justices
asked the litigants to deal with a serles of broad questions in their
briefs: (1) Had the Fourteenth Amendment been intended ta prohibit
segregation in public schools? (2) Did the Fourteenth Amendment
empower Congress to abolish such segregation, or was it within the
judicial power, in light of current conditions, to gonstrue the amend-
ment as prohibiting such segregation? (3) Assuming such segregation
was found to violate the Fourteenth Amendment, what would be the
proper way to implement the decision?

Befare the gases were reargued, Chief Justice Vinson died, One
can only speculate as to the effect of this change on the Court, but there
is reason to believe that it made a significant differeﬁqe in the way the
issue of segregation in the publi¢c schools was decided, Chief Justice
Vinson was inciined to continue the trend of Sweatt and strengthen the

standard of equality within the ''separate but equal' doctrine, He was

51Usually the Supreme Court will not acgept a case unless all
appeals have been exhausted. However, Rule 20 of the Rules of the
Supreme Court allows the Court to acgept cases ''of such imperative
public importange as to justify the deviation from normal appellate proc-
esses and to require immediate settlement in this ¢court.' Berman, p. 28.
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probably not willing to universally invalidate segregation in public
schools, and indications were that he might have influenced one or
more of the justices to that position. There is also evidence to suggest
that at least tiwvo of the justices were inglined to wait for Congress to
resolve the issue, 52

When Earl Warren assumed the duties of Chief Justice, there may
have been a majority of justic;evs already in favor of deglaring segrega-
tion in public schools ungonstitutional, but there was no unanimity of
opinion on how to resolve the problem, Chief Justice Warren early
took the unambiguous position that segregation by race could only be
justified by a belief that black people were inherently inferior, By
taking such a clear position, Warren ''forced those in opposition to
subscribe to a questionable theory or show that such a theory wag not a

n>3

fundamental support for the pragtiee, Therefore, the unanimous

opinion in Brown v, Board of Edugation must be attributed to Warren's

efforts,

In the unanimous decision, Chief Justice Warren held that '"in
the field of publig education the dogtrine of 'separate but equal' has no
place, Separate educational fagilities are inherently unequal. 155

He noted that the intended effect of the Fourteenth Amendment

could not be '"determined with any degree of certainty, ' He reviewed

5Z'Legwris, p. 28.

53S. Sidney Ulmer, '"Earl Warren and the Brown Decision,
Journal of Politigs, Vol. 33 (August, 1971), p, 693,

5

1t

1b1d,, p, 702,

*>Brown v, Board of Edugation, 347 U, S. 483, 495 (1954).
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the cases involving the ''separate but equal" dogtrine in the field of
public education, observing that in the cases involving graduate schools,
it was not necessary to re-examine the doctrine to grant relief to the
plaintiffs, But in the instant cases, the question was directly presenied,
Unlike the earlier cases, there were findings that the black schools in
the present cases were equal, or were being equalized, "with respect
to buildings, currigula, qualifications and salaries of teachers, and

56

other 'tangible' factors,'”™" Therefore, this decision could not turn

on a comparison of 'tangible'" factors, Moreover, public education
had to be considered '"in the light of jts full development and:its present
place in.Ameriqan life throughout the nation, ' He noted that education
had become ''perhaps the most important function of state and:.local
governments, "

It is the very foundation of good citizenship, Today

it is the principle instrument in awakening the child

to gultural values, in preparing him for later profes-

sional training, and in helping him to adjust normally

to his environment, In these days, it is doubtful that

any child may be reasonably be expected to succeed in

life if he is denied the opportunity of an education,

Such an opportunity, where the state has undertaken

to provide it, 1s a right which must be made available

to all on equal terms, -
Equal protection required, not only equallty of ''tangible" factors, but
. algo equality of "intangible' factors,

In Sweatt v, Painter the Court found that a separate black law

school could not provide equal educational opportunities because

"intangible'' factors were not equal, In McLaurin v, Oklahoma State

01h1d., at 492,

>TIbid,, at 492-493,
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Regents, the Court agajn relied on "intangible' considerations, Chief

Justice Warren reasoned that

Such considerations apply with added force to children
in grade and high schools, To separate them from
others of similar age and qualifications soley because
of their race generates a feeling of inferiority, , , that
may affect their hearts and minds in a way unlikely
ever to be undone,

I T e T I L T e S S S R A T R D T T T Y S S

Whatever may have been the extent of psychological
knowledge at the time of Plessy v, Ferguson, this
finding is amply supported by moedern autherity. Any
language in Plessy v. Ferguson contrary to this find-
ing is rejegted, - ‘

Therefore, segregation of children in public schools solely on the basis
of race deprived the children of the minority group of '"equal protection
of the laws, "

Similarly, ''racial segregation in the public schools of the District
of Columbia [was] a denijal of due process of law guaranteed by the
Fifth- Amendment, . , . 129 Chief Justice Warren reasoned that ''the
concepts of equal protection and due process, both stemming from our
American ideal of fajrness, [were] nat mutually exclusive. ' While the
concept of "equal protegtion of the laws'' is a more exact prohibition,
"discrimination may be so unjustifiable as to be violative of the due
process,'" Liberty is not confined to only fregdom from bodily
restraint, |

Liberty under law extends to-the full range of gonduct
which the individual is free to pursue, and it cannot

be restricted except for a preper governmental objec-
tive, Segregation in public education is not reasonably

58Ib'ld. , at 294. The Chief Justice cited social scientists in a

footnote as modern authority to support this finding, Much of the criti-
cism of the Brown decision focused on thig footnote,

>9Bolling v, Sharpe, 347 U.S, 497, 500.
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related to any proper governmental objective, and thus

it, . . constitutes an arbitrary deprivation.of. . . liberty
in violation of the Due Process Clause [of the Fifth
Amendment].

In view of our decisjon that the Constitution prohibits

states from maintaining racially segregated public

schopls, it would be unthinkable that the same Consti-

tution would impose a lesser duty on the Federal Govern-~

ment, 60

Thus, the Court rescinded the palicy of ''separate but equal' in

public education, Recognizing the political impertance of such a deci-
sion, the Court had been very careful to allow maximum deliberation
on the issue, It ¢continued this strategy and again scheduled the cases
to be reargued so that it might '"have the full assistance of the parties

. . 161 The Attorney General of the

[affected] in formulating decrees,
United States was asked to participate, as he had in 1953, and the
attorneys general of the states requiring or permitting segregated

public schools were also invited to appear as amici curiae. By

participating in the argument, they added legitimacy to the new judicial

. 62
policy,
Implementation: "With All Deliberate Speed'

On May 31, 1955, the Supreme Court announced its implementa -

tion decree in Brown v. Bo__a.rd gj_Ed_uqa.tion, 63 Again speaking for a

6OIbid. , at 499-500,

61 Brown v. Boa.rd of Education 347 U. S, 483, 495(1954), Herein-
after this decision is qited s as Brown I.

62 Berman. p. 113,

63349 U.S.294 (1955); hereinafter cited as Brown II. . This deci-
“sion concerned only implementation, so Bollmg v, Sharpe was gonsoli-
dated with the four gases fraom the states.




44

unanimous Court, Chief Justice Warren recognized that implementation
of the school desegregation decisions would ''require solution of varied
local school problems, " School authorities would have the primary
responsibility for solving these problems, and the courts where the
cases originated would have ''to gonsider whether the action of school
authorities constitute[d] good faith implementation of the governing
constitutional principles, ' He jnstructed the courts to require ''a
prompt and reasonable start toward full compliance" with the 1954
rulings, Once such a start had been made, the courts could grant
additional time if ''necessary to carry out the ruling in an effective

5

manner, But, the burden was on the defendents to show that such
additional time was necessary 'in the public jnterest’ and was
"consistent with good faith compliance at the earliest practicable date,"
But he warned that 'the vitality of these constitutional principles
[could not] be allowed to yield simply because of disagreement with
them." The parties of the cases were to be admitted ''to public schools
on a ragially nondiscriminatory ba.éis with all deliberate speed, . . . 164
The 1954 Brown decision has been criticized as being a weak "legal"
decision, Critles contend that Chief Justice Warren's footnote citing
social scientists to support the finding that segregation generates
feelings of inferjority is proof that the degision rested ypon social
considerations rather than 'law,'" However law is ohe of many social
forces intended to produce particular attitude and behavipr patterns,

Governments can and do ''legislate morality," When a legislature or

court formulates public policy, it orders priorities and values. The

®4Brown I at 299-301,
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Supreme Court was making publi¢ policy in both 1896 and 1954, The
difference in these two acts of judicial poliecy making is not in the
"legal purity" of their reasonings. The differenge is that they
expressed different value orientations, In 1954 the Court had access
to scholarly sogial research that was unavailable in 1896, In Brown
there is the recgognition of the differenge between nineteenth and
twentieth century knowledge about beliefs and attitudes,and the:

acknowledgment of sociological and psychological sources,
Problems of Implementation: Evasion and Delay

The judicial policy in Brown v, Board of Education did not

immediately result in desegregated schools, Indeed, fifteen years
after the declsion ordering school desegregation "with all deliberate
speed, " many blacks remained segregated in substandard schools.
Hence, the implementation decreed in Brjown E was not the final policy
decision, The Supreme Court consistently reaffirmed its policy of
school desegregation, and began to formulate a national judicial policy
of school integx;a.ti,on whigh required logal policy makers to compensate

for the effects of state-imposed segregation,

Interposition

The Court strongly reaffirmed the judicial policy of school
66

desegregation in 1958 in Cooper v, Aa{ron. The case involved the

desegregation of the Little Rock Public Schools, Three days after

65Bem,

66358 U, s. 1 (1958),
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vB‘row‘ni, the Little Rock School Board ;dopted a policy statement to
comply with the judigial policy, School officials prepared a plan to
desegregate Little Rogk sghools, The plan called for desegregation in
stages, Grades 10-12 were to be desegregated the first year (beginning
in the fall of 1957) followed by desegregation of junioz high and-elemen-
tary levels in subsequent Year,s,wi,t!h'complete desegregation of the
school system by 1963. The Federal Distrigt Court upheld the Board's
plan,

While the Little Rock School Board was preparing to desegregate
the schools, other state authorities were taking agtions to resist
desegregation. The State Constjtution was amended to require the
state legislature to oppose '"in every Constitutional manner the
Un-constitutional desegregation degision, , . of the United State Supreme

Court. 1167

The state legislature enacted a law relieving school children
from compulsory attendance at ragially mixed schools, and took other
action to interpose the state's ''sovereignty' against federal authority.
The School Board, nevertheless, progeeded to implement the first
stage of its desegregation plan, Nine black children were scheduled to
be admitted to Central High School in September, 1957. On September
2, 1957, the Governor of Arkansas sent units of the Arkansas National
Guard ta Central High School to bar the black children from the school.
The Board petitioned the Distrigt Court for postponement of the
desegregation plan becauge of the public opposition that had developed

due to the agtions of the governor and state legislature, The court

held that opposition to desegregation was not a sufficient reason to

6?Ark, Const, , Amend. 44 cited in Cooper v, Aaron, 358 U.S. ], 9;
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depart from the plan and ordered the Board to progeed, When the
Arkansas National Guard prevented the black children from attending
Central High Schoal, the Distrigt Court requested the United States
Attorney to begin an investigation to fix respongsibility for the interfer-
ence with the implementation of the Court's order to implement the
desegregation plan, Following hearings on the investigation, the
District Court issued an order enjoining the Governor and officers of
the National Guard from obstrugting or interfering with th;a desegrega-
tion plan, The National Guard was withdrawn and black children entered
the high sqhool under protegtion of Little Roek police, However,
because of difficulty in gontrolling a large mob that had gathered at the
high school, the blagk ghildren were removed, The President of the
United States dispatched federal troops to the high school, Federal
troops remained at the school and the blagk ghildren remained in
attendance throughout the schoal year. Finding that these events had
resulted in conditions which greatly disrupted the educational proecess,
the District Court granted the Schaool Board's request that the operation
of the plan be suspended for two years,

The Supreme Court, ln a unanimous opinion signed by all nine
justices, held that ''the g¢onstitutional rights of black children are not
to be sacrificed or yielded to the violeﬁce and disorder which have

followed upon the agtions of the Governor and Legislature, n68

The
Court reasoned that the "good falth' of the School Board was not valid

as a reason for delaying desegregation of the schools. Thus, the

6E;vCIooE‘Vcar v, Aaron, 358 U.S. 1, 16, °,
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Supreme Court "unanimously reaffirmed'" its interpretation of the

Fourteenth Amendment in Brown L

"Legal” Evasion

The gase of Gosgs v. Board Q_f_ ‘Edll;l.nc::3.t'i,oz;69 involved transfer

provisions in desegregation plans adopted by sghool boards in:
Knoxvillé, and Davidson County, Tennessee, Under the plans, school
districts were to be re~zoned without reference to race, Transfer
provisions permitted students who were assigned, because of the
re~zoning, to a s¢hool where their rage was in the mindr‘ity, to trans -
fer from sugh school back to their segregated sghool in which their
race was in the majority, The Distrigt Court and Court of Appeals
approved the desegregation plans with the transfer provigions,

The Supreme Court held that such transfer poligies ran "counter

to the admonition of Brown v. Bd_a..rd of Education. . .. w70 Justige

Clark reasoned that ''clasgifigations based on race for purposes of
transfers between publig schools_, aﬁ‘m violate the Equal Protection
Clause of the FourteenthAmendmgqt, n?l One should note that not all
transfers based on race were held unconstitutional, Only those
transfers in which 'regagnition of race as an absolute ¢riterion for
granting transfers which operate[d] only in the diregtion of schools in

1

which the transferee's race [was] in the majerity. ., ,'" were

9373 U,s, 683 (1963),

T010id,, at 684-685,

7llb-id_,,, at 687. Emphasis mine,
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invalidated, The plans in guestion lagked a 'provision whereby a
student [could] with equal fagility transfer from a segregated to a
desegregated school,'" The ''obvlous one-way operation'" of such
"transfer plans pxomqte[d] disgrimination and [were] therefore
invalid, u12 Justice Clark congluded that ''no official transfer plan or
provision of whigch racial segregation [was] the inevitable consequence

73

[could] stand under the Fourteenth Amendment. " Thus, states were
prohibited from implementing policies that resulted in segregation,
While the Court hinted that poligies based on race to eradicate segrega-
tion might be acceptable, it still did not specgifically require such
policies, There remained a question of whether the national judicial
policy required only removal of legal barriers to desegregation or

positive acgtion to aghieve '"integratian' te gompensate for the effects

of state~-impased segregation,

The Development of the Judicial Policy

of Integration

The Affirmative Duty to Disestablish
Segregation ' o

In the case of Green v, _C_.qunlty Sql}_ool I}oard, '_74 the Supreme

Court made it ¢lear that the mandate in Brown Il required logal policy

makers to take affirmative agtions to carrect for the effegts of state-~

"21big, , at 688,

B1bid., at 689,

74391 U, S; 430 (1968). See also the companion cases Raney v.
Board of Edygation, 391 U, S, 443 (1968); and Monroe v, Board of Com-
missioners, 391 U, S. 450 (1968),
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imposed segregation, i,e,, to integrate. The case ihvolved a "ffeedom
of choice'" plan adopted by the School Board of New Kent County,

Virginia, Following the decisions in Brown v. Board of Education,

the School Board continued the operation of segregated schools, In
1965, after a suit ¢challenging such segregation, the Board adopted a
"freedom of choice' plan for desegre-ga,,t,ing the schools, The plan
permitted students to chopse annually between the schoolg, First and
eighth graders were required to ghooseg and in subsequent years
students not choosing were assigned the school previously attended,
During three years of operation, no white student chose to attend the
all-black school, and eighty-five percent of blagk students remained ip
the all-black gschool, The District Court and Court of Appeals approved
the plan,

Justice Brennan, speaking for a unanimous court, held that
School Boards which operated g .state imposed dual system had an
affirmative duty to effectuate a transition to a unitary school system.
The School Beoard argued that the Fourteenth Amendment did not require

""qompulsory integration," Justice Brennan rejeqted the argument:

. . ,that argument ignores the thrust of Brown II, . .,
Brown Il was a gall for the digsmantling of well -~
entrenched dual systems, . . ,School boards such as
the respondent then operating state -compelled dual
systems were. , . Glearly charged with the affirmative
duty tg take whatever steps might be nacessary to con-
vert to a unitary system in which ragial discrimination
would be eliminated root and branch,

The Court did not hold that '"freedom of ¢holce' was ungonstitutional of

itself, Rather, the Court held that 'freedom of cheice' was not an end

75er¢.en v, County Sg‘ho‘o], Bqa.rrg_l, 391 U, S, 430, 437-438,
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in itself, School boards operating dual systems were required to
"come forward with a plan that promises realistically to work, and
promises realistically to work now." The burden was on the school
board ''to establish that its proposed plan promise[d] meaningful and
immediate progress toward disestablishing state -imposed segrega-
tion, n76 Such plans required eva.luaticpn in practice, If "freedom of
choice' offered real promise of effecting a gonversion to a non-
discriminatory school system there might be no objection, If, on the
other hand, '"there [were] reasonably available other ways, such for
illustration as zoning, promising speedier and more effective gonver-
sion to a unitary, non-racial school system 'fre‘ed‘om of choice' must
be held unageceptable. 7 In the present case, it was important that
the first step did not gome untjl ten years after Brown II directed
school boards ta make a ''prompt and reasonable start,'" The fact that
the New Kent school system remained segregated three years after the
establishment of the ''freedom of choice'' plan made such action
unaccgeptable, Here the plan did not dismantle the dual system, but
"operated simply to burden children and their parents with a responsi-
bility which Brown II plaged squarely on the School Board. 78 Thus,
the Supreme Court made it clear that the national judicial policy

initlated in Brown v, Board of Education, required positive action to

disestablish segregated schools in those areas where gegregation was

state -imposed,

T01hid., at 439,

"bid,, at 441.



52

Abandonment of "All Deliberate Speed"

In Brown II the Supreme Court adopted the doctrine of "all
deliberate speed' because it recognized that school desegregation
presented varied and complex problems that required time and flexi-
bility for sug¢gessful resolution, The trouble with such an approach was
that: in many areas the vagueness of ''all deliberate speed' created
misunderstanding of the requirement or was used to frustrate and
delay the implementation of the judigial policy, In 1969 the Court

abandoned the 'all deliberate speed" doctrine in Alexander v. Holmes

County Board of Education, 79 The per curiam decision held that

continued operation of segregated schools under a stand-
ard of allowing ''all deliberate speed' for desegregation
is no longer constitutionally permissible, Under explicit
holdmgs of this Court the obligation of every school dis-
trict is to terminate dual school systems at once and to
operate now and hereafter only unitary schools,

Thus, the Court reaffirmed the national judicial policy of school inte-

gration, and made it glear that local policy and practice was to comply

with that natiqnal policy.

Specifig Requirements a_qmq Limitations

In the case of ‘Swaﬂ‘n‘n_ v, Charlotte ~YM‘ecklgnbung Board of Educa -

tion, 81 the Supreme Court defined in more precise terms the scope and

9396 U,s, 19 (1969).

80mia, , at 20,

81402 U,S, 1({1971), See also companion cases Davis v. Board
of School Commlssmners, 420U, S, 33; McDaniel v, Barres1, 40
39 and Charlotte Mecklenburg Board of Edueation v. Swann, 402 U. S.
3'(19717,
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duty of school authorities and district courts in effecting a conversion
from dual to unitary, non-discriminatory school systems. The
Charlotte -Mecklenburg Board of Education implemented a de segrega-
tion plan fely’mg solely on geographic zoning with a free transfer
provision, Qf the 24, 000 black students in the school system,
approximately two-thirds remajned in schools that were totally or
more than ninety~nine percent black, Petitiener Swan initiated action
for further relief, The District Court ordered the Board to present
another plan to include both faculty and student desegregation,

The Board's plan restructured attendance zones to aghieve
greater racial balance, but rejected techniques such as pairing and
clustering, Under the Board's plan a large number of blacks, especially
in the elementary grades, would have remained in predominantly black
schaols,

In additjen to the Board's plan, Dr. John Finger, an expert
appeinted by the court, presented a plan. The ”'Finger Plan'' adopted
portions of the Board's plan for re-zoning, but included pairing-
grouping techniques whigh wouyld result in greater desegregation of all 7
schools in the system, The Distrigt Court acgepted the Board's plan
as modified by Dr, Finger for junior and senior high schools, and
adopted the '"Finger Plan' for elementary schools, The School Board
argued that the '"Finger Plan” was unreasonablé, but "acquiesced"
when the District Court held that the plan was reasonable and ordered
it adopted.

Chief Justice Warren Burger, speaking for a unanimous Court,

reiterated that the '"ebjective, , , remainf[ed] to eliminate from the
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public schools all vestiges of gtate-imposed segregation, n82 ‘He held
that if local authorities defaulted in their affirmative obligation to
formulate and. implement agceptable remedies, 'a district court [had]
broad power to fashion a remedy that [would] assure a unitary school
system. u83 Aside from the issue of student assignment, in instances
where it was possible to idéntify "white schools'" or 'black schools'
simply by reference to the race of teachers and staff, the quality of
facilities, or the organization of extragurricular activities, 'a p_;i@g_.
facie case of violation of substantive constitutional rights under the
Equal Protection Clause [was] shown,'" In a system that had been
dual in these respects, 'the first remedial responsibility of school
authorities [was] to eliminate invidious racial distinctions, 184 The
Constitution did not prohibit distrigt courts from using their equity
power bo order assignment of teachers to aghieve a particular degree
of faculty desegregation,

Decisions gongerning construction of new schools and closing old
ones affect residential patterns as well as the racial composition of
schools, In areas where staterimpoged segregation existed, "it [was ]
the responsibility of log¢al authorities and distrigt courts to see to. it
that future school canstruction and abandonment [were] not used and

[did] not serve to perpetuate or rerestahlish the dual system, n85

82'Swa.nn v, Charlotte -Mecklenburg Board of Education, 402 U. S,

8

>Ibid, , at 16.

$41bid, , at 18,

851p1d., at 21,
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Concerning the gentral jssue of pupil assignment, the Chief
Justice discussed four problem areas, The first problem involved the
use of ''ragial balance' or ''racial quotas' to correct a previously
segregated system, The Chijef Justice held that the constitutional
command ta ''desegregate' schools did not mean that every school in
the system had to reflect the ragial camposition of the system as a
whole, However, in school systems where logal authorities failed to
disestablish the dual system, the limited use of mathematical ratios
as a '"'starting poeint in the progess of shaping a remedy. ., . was within
the equitable remedial discretion' of district courts, 86 ‘A second
problem goncerned whether every onerrace sghool had to be eliminated
as part of a remedial process of desegregation, The Chief Justice
held that while the existence of a small number of one-rage sghools
did not in itself indicate that a dual system still existed, district
courts should sgrutinize sugh sghools and require school authorities
to prove that the rag¢ial composition did not result from ''present or
past diseriminatory acgtion on their part.'" Moreover, the Court
recognized that an aptienal majority~to~minority transfer provision
was a useful tool of desegregation, To be effective, such arrangement
should praovide free transportation and make space available for the

87 A third problem was the limits, if any, on the

transferring student,
rearrangement of sgheol distrigts and attendance zones as a method to
disestablish segregation. The Chief Justice held that in school systems

with a history of discrimination, a gtudent '"assignment plan [was] not

801hid., at 24-25.

871hid,, at 25-27,
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acceptable simply because itappearfed] to be neutral,' In such
systems, a 'frank--and sometimes drastic--gerrymandering of school
districts and attendance zones', with an additional step of pairing,
clustering, or grouping of schools ''with attendance assignments made
deliberately to aggomplish the transfer of Negro students out of
formerly segregated Negro schools and transfer of white students to
formerly all-Negro schools" was within the 'broad remedial powers of
a court, ' even if these zones were ''neither ¢compagt nor contiguous.“88
Fourth, the Chief Justice discussed the limits, if any, on the use of
transportation facilitles to disestablish state-imposed school segrega -
tion. He said that when the assignment of children to schools nearest
their home would not effectively dismantle the dual school system, the
remedial technique of requiring bus transportation as a tool of school
desegregation was within the district qou.ﬂ:'s power to provide equitable
relief, He reasoned that ''desegregation plans cannot be limited to the
walk-in school, " vHowever,_ objegtions to transportation may have
validity ''when the time or distance of travel is so great as to either
risk the health of the ghildren or significantly impinge on the educa-
tional process.'" The specgific ''limits on time of travel will vary with
many factors, but probably none more than with the age of the

students, n89 In coneclusjon, the Chief Justige said that once a unitary
system was established, the constitution did not require yearly adjust-

ments,

88_Ibi<;'1_,, at 27-28,
Sglbld'l at 29-31,

901.bi‘,d_v 1 a-t‘ 32 .
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Thus, the Supreme Court consistently reaffirmed and strength-
ened the national judicial policy of school desegregation. Not only
does the Equal Protection Clause prohibit ragial segregation in public
schools, it also requires affirmative action to correct the effects of

years of state-enforced segregation.
Natignal Impagt: An Overview

The national impact of the judicial policy on school segregation
is diffi_cult to-analyze for two reasons, First, the national judicial
policy was dynamic. The fact that Brown did not end the conflict over
sGghool segregation is evidence that the policy had an effect, The
Supreme Court would not have had the opportunities to review and
adjust the desegregation policy if individuals in local communities had
not registered their dissatisfaction with the implementation of the
policy by filing further law suits, Second, because the national policy
was not static, and because of the fragmentation of power and authority
in the United States, the impagt of the policy was also dynamie. The
Supreme Court has the authority to declare laws unconstitutional, but
it often lacks the palitical power to immediately change the practicke of
such laws,

There was a wide range of respanses following the initial
desegregation degisions in 1954 and 1955. In some areas, what
followed was an era in which the degentralization of power was used to
frustrate and delay the goal of the desegregation policy. In other
sectiong, primarily the Border States, school districts desegregated

voluntarily, The smoothest transition a¢curred in those communities
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where logal political and governing elites supported the transition,
primarily in urban areas, 91

In certain areas of the deep South, there was ''massive resist-
ance' which included closing public schools and pupil placement laws

92 As late as the 1960-61 school

designed to maintain segregation,
year, Alabama, Georgia, Louisiana, Mississippi, North Carolina, and
South Carolina still maintained total segregation. 93 On the other hand,
without waiting for the enforgement decree of 1955, 154 gchool
d‘istri{cts in the District of Columbia, Delaware, Maryland, Missouri,
and West Virginia desegregated, After the implementation degree in
1955, an additional 297 districts desegregated, with the largest contri-

bution in Oklahoma, Texas, and Kentugky. 94

However, the trend
toward desegregation in the Border States peaked about 1959. Until
the passage of the 1964 Civil Rights Act, the responsibility of securing
compliance with the national judicial policy rested almost exclusively

with the Federal District Courts. 7%

91Robert: J, Steamer, "The Role of the Federal District Coyrts in
the Segregation Controversy, ""Journal of Politics, XXII (August, 1960),
p. 434, See also Albert P, Blaustein and Clarence C, Ferguson,Jr.,
Desegregation and the Law The Meaning and Effec:t of the School Seg-
regatLon Cases ™New Jersey: Rutgers University Press, 1957), pp. 215-
216,

92 See Jack W, Peltason, Fifty- ELght Lonely Men: Southern
Federal Judges and School Desegregatmn (New York: Harcourt, Brace
and World, Inc., 1961), for aceounts of resistance efforts in Arkansas,
Virginia, and Liouislana,

93 Thomas R, Dye, ed,, American Publi¢ Policy: Documents and
Essays (Columbus, Ohio: Merrill, 1969), pp. 18-19.

94‘Stea.r1u=.1‘, p, 418,

95Peltason See also Harrell R, Rodgers and Charles S, Bullocek,
III, Law and Socjal Change: Civil Rights Laws and Their Consequences
(New York: McGraw-Hill Book Company, 1972), pp. 71-74.
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The passage of the 1964 Civil Rights Act shifted attention to the
executive branch and the Department of Health, Education, and Welfare,
Title VI of the Act provided that any regipiants of Federal aid who
practiced ragial discrimination gould have their funds terminated.
Enforcement of this provision forced many recalcitrant school districts
to integrate, By 1965, ninety-—eight percent of Southern and Border
State schools glaimed to have met minimal standards of desegrega -
tion, 96 However, this figure is deceptive, While the number of school
distrigts in gompliange was high, Table I reveals that the actual
number of black children in mixed schools remained small in many
areas of the South, By 1969 it had become difficult to separate the
effects of court deglsions from the effects of the Civil Rights Act and

97

its: implementation. The decisions in:Alexander v. H_o_‘lmesv _C;nmty

Board of Education (1969) and Swann v. Charlotte -Mecklenburg Board

of Education (1971) further stimulated desegregation, Indeed, the
controversy shifted from opposition to desegregation to opposition to
bussing to achieve a ragial ba.la,nqe. Moreover, the controversy over
Qg_f_q._g_tg segregation focused attention on the problems in North as well
as the South, Although, the national judicial policy has come to be one
of "integration!', the decisions which developed the poliecy involved
onl& s¢hool sys-ﬁems-where segregation resulted from state agtion--

de jure segregation, The Court has yet to formulate a judicial policy

96Rodgers and Bullogk, pp. 81-82,
' 97Stephen L, Wasby, The Impact of the United States Supreme
Court: Some Perspectives (Homewood Illinois: The Dorsey Press,
1970), p, 173, ’




PERCENTAGES OF BLACKS IN PUBLIC SCHOOLS WITH WHITES

TABLE I

1954-1967

54-55 55-56 56-57 57-58 58-59 59-60 60-61 61-62 62-63 63-64 64-65 6566 66H7
South
Alabama 00.0 00.0 00.0 00.0 00.0 00.0 00.0 00.0 ©00.0 00.0 00.0 00.4 04. 4
Arkansas 00.6 00.0 00,0 00.1 00.1 o00.1 00.1 00.1 ©00.2 00.3 00.8 0b6.0 15.1
Florida 00.0 00.0 00.0 00.0 00.0 00.3 00.0 00.3 o00.7 O01.5 o02.7 909.8 22.3
Georgia 00.0 ©00.0 00.0 ©00.0 00.0 00.0 00.0 00.06 00.0 00.1 00.4 02.8 08.8
L.ouisiana 00.0 00.0 00.0 9©006.0 00.0 00.0 00.0 00.0 00.0 o00.1 ©01.1 00.9 03.4
Mississippi 00.0 00.0 00.0 00.0 00.0 ©00.0 00.0 00.0 00.0 00.0 00.0 900.6 02.5
North Carolina 00.0 00.0 00.0 ©00.0 00.D ©00.0 00.0 ©00.1 00.3 00.5 01.4 05.2 15,4
South Carolina 00.0 ©00.0 ©00.0 00.0 00.0 ©00.0 00.0 00.0 00.0 00.0 00.1 01,7 O05.6
Tennessee 00.0 00G.1 00.1 o00.1 00.1 o00.1 00.2 00.8 ©01.1 ©02.7 05.4 16.3 28.6
Texas 00.0 01.4 01.4 01.4 01.2 ©01.2 01.2 01.3 02.3 O05.5 07.8 17.4 44.9
Virginia 00.0 00.0 00.0 ©00.0 00.0 ©00.1 00.1 00.2 ©00.5 00L& O05.2 11.0 25.3
Border
‘Delaware 01.9 11.0 28.5 36.2 43.7 44.1 45,0 53.7 55.9 56.5 62.2 83.3 100.0
Kentucky 00.0 00.8 20.9 28.4 27.5 38.9 47.2 51.2 54.1 54.4 68.1 78.1 90.1
Maryland 05.1 13.9 19.1 22.1 32.4 29.3 33.6 41.5 45.1 41.8 50.9 55.6 65.3
Missouri * * * * % 42,7 41.7 41.4 38.9 42.1 42.3 75.1 77.7
Oklahoma 00.0 * 08.7 18.2 21.2 26.0 24,0 25.6 23.6 -28.0 31.7 38.3 50. 8
West Virginia 04.3 E * 38.7 39.8 50.0 66.6 62.0 61.4 58.2 63.4 79.9 93.4

Source: Figures for years 1954-1967 compiled from various editions of Southern Education Reporting

Service, Southern School News by Thomas R. Dye, ed., American Public Policy: Documents and Essays

Columbus, Ohio: Merril, 1969, pp. 18-19.

Note: These figures exaggerate progress achieved because only

a few blacks attending a majority white school (or vice versa)hikes the figures significantly although many
since they indicate the percentage of black

minority schools persist. HEW!'s figures are more revealin
students attending 49. 9% minority schools. *No data are available.

09
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to deal with de fagto segregation--segregation resulting from social
and economic facgtors,

However, school segregation in Oklahoma City resulted from
state law. The local judigial policy formulated by the District Court in
Oklahoma City was based on the national policy decisions dealing with
de jure segregation, The changes in the development of the national
judicial poligy is an indication that judiglal policy-making is a dynamic
process, The changing nature of the national judicial policy made the
policy's impact in logal communities, such as Oklahoma City, more
dynamic. The development of the national judicial policy of school
desegregation provides the setting to analyze the relationship between
Supreme Court national pelicy-making and local policy -making
processes, Chapter IIl deals with the impact process in Oklahoma

City,



 CHAPTER 1III
THE IMPACT PROCESS IN OKLAHOMA CITY

The purpose of this chapter is to analyze the dynamics of the
impact progess in Oklahoma City, and explain why it ocgurred as it
did, It will attempt to answer the questions posed in the statement of
the problem, Did judicial policies result in changes in logal school
policies? If so, what effect did the new poligies have on the racial
composition in the publie schools? Did judicial policies have any
effect on the political activities of private gitizens? What role did
political and governing elites play? Did degisions of the Federal
District Court in Oklahoma City have a greater or-lesser impact than
those of the Supreme Court? Why?

Both poliey farmulation and policy impacgt are dynamic, It is
best to consider both as part of the tatal policy-making process,
Because judigial policies andi’impact changed over time, discovery of
the anéwers to ﬁhe above questions requires (perhaps regrettably) an
account of the litigation and its aftarmath in Oklahoma City, Before
one c¢an analyze the impagtiof judicial policies, one must first under-

stand the litigation and events that camprise the impact process.
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An Overview of the Impact Process in

Oklahoma City

Because judicial policies rely on political and governing élites
for implementation, the attitudes and actions of elites are important
factors in determining the impact the policies will have. The impact
progess in Qklahoma City may be divided into two phases. Differences
in the responses of logal elites toward the judigial policies and the
degree of sogial change effegted by the judicial policies distinguish
Phase One from Phase Two,

Phase One covers the period from 1954 to 1963. During this
period the state government and the Qklahoma City Board of Education
voluntarily changed school poligies to comply with the judigial policies

. . 1 .
announced in Brown v, Board of Edugation.” The new policies

represented only paper compliance, They required little behavior
change by private ¢itizens, and certain provigians actually contributed
to resegregation after initial desegregation, In 1961, Dr, A, L., Dowell,
a member of the black political elite in Oklahoma City, filed suit in

the United States District Court challenging the policies of the Board of
Education, The only discernable interest group activity during the
first phase was black interest group activity. Logcal political and
governing elites supported policies to comply with Browq_, and there
was no great negative reaction or resistance by ordinary persons to the

judicial poliaies or to the logal policy changes,

1347 U. S, 483 (1954); and 349 U, S. 294 (1955),
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Phase Two covers the peried from 1963 to the present. Begin-
ning in 1963, policy decisions of the United States District Court in

Dowell v. School Board of Oklahoma Gity Public Schools” compelled

the Oklahoma City Board of Educatipn to formulate and implement
stronger policies that required a greater degree of integration in the
public schools, KElite support for the new po‘lic;ies was lagking during
this phase, The School Board implemented the judicial policies
reluctantlyv, and the political elite made no attempt to secure public
acceptance of the policies as it did in Phase One, The public became
politically active, and school patrons formed new interest groups to
both resist and support the new integration policies, The controversy
over school desegregation remains unresolved.

Nineteen hundred and sixty-three was chosen as the dividing
point between the two phases beeause it was in 1963 that the United
States District Court delivered its first degision in the school desegre -
gation issue in QOklahoma City. Such a division allows comparison of
the impacts of Supreme Court and lower federal c¢ourt policy deci-
sions, Policy and behavior ghanges during Phase One were affected
primarily be elite responses to the Supreme Court degisions in Brown

v, Board of Edugation, Pgligy and behavior changes during Phase Two

were influenced by elite responses to de@:.lsions of the lower federal
court as well as soclal and political changes that were part of the

impact of Brown in Phase One,

2219 F. Supp. 427 (1963),
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Phasg One: Supreme Court Impact in
Oklahoma, 1954-1963.

Before 1955, the Constitution and laws of Oklahoma prohibited
schools from conducting racially mixed classes, 3 When the United
States Supreme Court ruled sim’ilar laws ungonstitutional in 1954,
state guthorities took the position that the ruling did not affect Okla-
homa until the Court handed down its impiementation decree, Nonethe-
less, politigal and gaoverning elites in Oklahoma refused. to join other
Southerners in resistance efforts and began preparing to revise state
school laws to ¢omply with the Supreme Court judieial poligy.

Governor Johnston Murray, State Superintendent of Publi¢ Instruction
Oliver Hodge, and other state offigials said the problem in Oklahoma
was finangial rather than so?;ial, and began working on proposals to
change the provisians for separate flnanging of white and black school,s.4v
The Education Committee of the Legislative Gouncil recommended
-immediate preparation of legislation necessary to desegregate the
public schools in Oklahoma, Representative Ben‘EasEerly, the
committee ¢hairman, said, "We recognize the Supreme Court has
spoken and we are preparing to gamply: u5

Nineteen hundred and fifty ~four was an election year in Qklahoma,
bﬁt school desegregation was nat a major issue in the gubernatorial

campaign, New state offigials continued to take positive actions to

3
Constitution of the State of Qklahoma, Art. XIII, sec, 3; and
Oklahoma Statufes, "Title 70, ATE, 5.

4The Dally Qk}l{a.h‘ouma.n, May 18, 1954, p. ; and September 4,
1954, p, 1, o

5The Daily Oklahaman, September 23, 1954, p, 1.




66

comply W‘lth‘Brown, The state legislature adopted the legislation
necessary to allow local boards of education to desegregate the public
schools. 6 Governor Raymond Gary said, "All Oklahomans may as
well face the reality that segregation is on the way out in our public
schools, " He noted that the Supreme Court mandate allowed additional
time if it was necessary, but added, 'it does not mean we can.ignore
the Supreme Court's decision, , ., , The courts will decide what feasible
means, They aren't likely to accept nonaéompliance except where
good reasons exist for moving slowly, nT Ay the beginning of the 1957~
58 school year, Governor Gary announged that the state's schools were
seventy-five percent integrated. In April, 1957 , the state legislature
raised the minimum attendance requirement from twenty-~five to forty,
No state aid was paid if the minimum was not maintained, and
accreditation was withheld from school districts that employed.less
than five teachers, These new policies forced many schools to deseg-
regate. By the end of the school year, 216 of 271 bi-racial school .
districts had desegregated or anpaunced desegregation plans, 8

The state gavernment ingtituted policy changes to permit the
conduct of racially mixed glasses in Oklahoma, but the real job of
school desegregation rested with logal boards of education and other

local elites, Initially, lecal elites in Oklahoma City echoed the positive

6Ok_lahoma, Statutes, Title 70, Art, 5-8 and 5-9 were amended to
consolidate provisions for financing white and blagk schools, and Art,
5-10 was repealed, The remainder of Title 70, Art, 5 was repealed in
1965, ' '

7The Daily Oklahoman, June 17, 1955, p. 21,

SReEort of United Stateg Commission on Civil Rights (U, S. Govern-
ment Printing Office: Washington, 1959), p, 217,
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response of state offigialg, Immediately after the announgements of

the decision in 1954, an editorial in the Daily Oklahoman encouraged
compliance:

The law ag interpreted by the Supreme Court is going to

be obeyed in Oklahoma, There can be no doubt of that,

It will be observed faithfully by those who occupy posi-

tions of authority, And it will be well for the state if

people as individuals show full regpect for the gourt's

decision, 9
Dr. J. Chester Swanson, Superintendent of Scheals for Oklahoma City,
said that he personally favored early integration in Oklahoma City,
Mrs, L, D. Melton, Chairman of the Oklahoma City Board of Education,
said that '"The board will certainly abide by the law, 10 By unanimous
vate, the Sc¢hool Board adopted the ''Statement Concerning Integration,

Oklahema Public Schools, 1955-1956" on August 1, 1955, The state-

ment read in part:

All will recognize the difficulties the Board of Education
has met in complying with the recent pronouncement of
the United States Supreme Court in regard to discontinu-
ing separate schools for white and Negro children. The
Board of Education asks the cooperation and patience of
our citizens in its gompliance with the law and making
the changes that are negessary and advisable.

The Board alsc approved redistricting plans based on natural
geographic attendange areas with no gerrymandering to avoid integra-
tion, The existing transfer poligy was maintained, Transfers were

granted if space was available, but the Board indicated that mass

?The Daily Oklahoman, May 19, 1954, p, 18,

'%Quoted in The Daily Oklahoman, June 1, 1955, p. 2.

11Quoted in Dowell v, Sﬂc;hool‘Boarctl, 219 F, Supp, 427, 434,
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transfers would be refused, 12 Parents in Oklahoma City apparently
accepted the policy changes calmly, as evidenced by the lack of political
agtivity to resist the changes and the fact that the number of transfer
requests in 1955 were about the same as in previous years, 13 Thus,
the Oklahoma City Public Schools were desegregated in the fall of 1955
with little trouble,

By 1956, however, a trend toward resegregation had begun. In
1956, one elementary school with 340 students had only eight white
pupils-left, By 1960, several previously all white elementary schools
had become all blagk and others were going through the same transition.
The Sghool Board's transfer policy was an important factor which con-
tributed to resegregation, 14

Shortly after the integration pr‘oc;ess began, the School Board
initiated a minority-to-majority transfer policy, Under this policy, a
student could transfer from a school in his resident school attendance
area where his race was in the minority to a school in another area
where his race predominated, For example, in 1957, forty white
students living in areas with integrated schools were allowed to trans-
fer to all white schools in other areas, Twoq black students were
granted transfers from Integrated schools to an all blagk school in

another district. However, several black students were refused

12Ibid, See also The Daily Oklahoman, August 2, 1955, p. 1,

13

The Daily Oklahoman, August 10, 1955, p. 10.

14Of:her factors were housing patterns and ''white flight," See
United States Commission on Civil Rights, 1963 Staff Report, Public
Education (U, S, Gavernment Printing Office: Waghington, 1963), ‘
p. 323 and Southern Schogl News,! Vol. 19,'No. 2, Augist, 1963,, p.. 11,
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transfers from an integrated elementary school in their district to an
all white school in another area even though the all white school was
¢loser to their homes, Dr, Melvin Barnes, Oklahoma City School
Superintendent, said that closeness to school had not been a factor in

15

previous transfers, The School Board members maintained that

such a policy was necessary to make integration work, and that they
were acting in good faith, 16

In October, 1957, the Edugation Council of the local NAACP
recommended filing suit against the minority-to-majority transfer
policy., NAACP leaders discussed the problem with Thurgoed Marshall
when he spoke in Oklahoma City in 1960 at the -30th Annual Convention
of Oklahoma Conferences of NAACP Branches. L7 Finally, on
October 9, 1961, Dr, A, L, Dowel], a black city coungilman, filed suit
on behalf of his son, Reobert, in Federal District Court challenging the
transfer policy,

There were several‘notable characteristics of the impact process
during Phage QOne, First, the Supreme Court's Policy decision in

Brown was very broad and vague and resulted in little gchange in the

15The Daily Qklahoman, Qctober 9, 1957, pp, 102, The minority-
to-majority transfer was not a written policy, but rather a policy of
common practice until it was formally adopted at the School Board
meeting April 10, 1963,
lélbid, This argument was reaffirmed in personal interviews
with two individuals who were members of the Board of Education when
the policy was initiated. Personal Interviews, Otto F, Thompson and
C. B, McCray, Oklahoma City, Oklahoma, March 20 and 21, 1972,

School News, Vol, 7, No, 7, January, 1961, p. 16.
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racial composition of schools, The vagueness of ""good faith compliancé!
and. "'all deliberate speed' allowed local elites great latitude in com-
pliance, Secand was the positive elite response at both the state and

local level to the degisions in Blr“ov_vn v, Board _‘o_,_f_EdyJ.cation‘. Political

and governing elites in Oklahoma supported and adapted policy changes
to bring local law into '"compliange' with the national judicial policy,
There was no indication of elite support in Oklahoma of "massive
resistance'' efforts as in other parts of the ‘S‘outil,;lg. However, the local
policy changes represented only paper compliance and effected very
little actual desegregation in the schools, Third is the apparent calm
acceptance by the public in Cklahoma of the judicial policy and the local
policy changes, There were a few minor problems involyed in
enrolling blacks in previously all white schools, but there was no
reported violence, and no public reaction against desegregation, How-
ever, the local policy changes provided an 'escape valve' in the
minority-to-majority transfer policy and ultimately resulted in very
little change from the status quo of racially segregated schools,
Fourth, the only visible interest group activity in Oklahoma City was
that of existing, well established pro-integration interest groups,

primarily the NAACP and the Urban League, The initial effort was to

18For evidence of the existence of an informal "political elite' in
Oklahoma City see Ron Stewart, "The Influence of the Business Com-
munity in Oklahoma City Politics" (unp. M, A, thesis, Oklahoma State
University, 1967), Not only did logal geverning elites change local
policies, the names of Qklahoma's United States Senators and Repre-
sentatives are absent from the '"Southern Manifesto' presented to
Congress on March 12, 1956,
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gee that black teachers were not fired in mass, 19 When subsequent
efforts to achieve significant levels of integration failed, the pro-
integration interest in Oklahoma City turned to the courts, Dr, Dowell
solicited help from the NAACP for his suit challenging the Oklahoma
City School Board's policies, The NAACP Legal Defense Fund
provided ’the "legal machinery'" for the suit, 20

In conclugion, the Supreme Court judicial policy established in

Brown v, Board of Education had an impact in Oklahoma, The greatest

impact was on local political and governing elites, Local elites felt
obligated to change local policies ta comply with the new judicial
policy. However, the new school policies resulted in little change in
the racial composition of schools by providing a means to maintain
racial segregation, 21 Hence, Brown had a smaller impact on ordinary
persons than on elites. Pro-integration interest groups that had been
involved at the "input'" stage of the judicial process continued their
activities to integrate public facilities in Oklahoma City, = Except for
the few individuals in such interest groups, the impact of Brown in

Oklahoma City was largely determined by the actiens and policies of

19Personal Interviews, State Senator E, Melvin Porter and Mrs.
Clara Luper, Oklahoma City, Oklahoma, May 23, 1972. Both indjvid-
uals have held leadership positions in the Oklahoma branch of the NAACP..

ZOIbid. Senator Porter served as co~counsel with U, Simpson Tate
who has been a regional field secretary and chief counsel for the
NAACP in the Southwest Region, Southern School News, Vol, 8, No, 10,
April, 1962, p, 15; and Vol, 9, No, 8, February, 1963, p, 6.

21Parl: of the impact of Brown is seen in the fact that many
individuals changed their behavior by transferring to a school they
ordinarily would not have attended, However, there was very little
sogial change because very few individuals attended schools that were
racially mixed.
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local elites. Elite agtions resulted in calm agceptance of the judicial
policy by the public, but very little actual change in the racial composi-
tion of schools, Thus, the initial impact of Brown in Oklahoma City

was small,

Phase Two: Lower Court Impacgt, 1963-1972

In May, 1961, Dr, A, L, Dowell requested that his son Robert be
allowed to transfer from Douglass High School, an all black school, to
Northeast High School, an integrated sychool, The Assistant Superin-
tendent of Oklahoma City Public Scheools, M, J, Burr, refused to
approve the transfer, After dis;:ussion with Dr, Jack Parker, the
Superintendent of Schools, Robert Dowell was granted the transfer with
the condition that he enroll in an electronics course which was not
“offered at Douglass. 22 Faced with such a condition, Robert enrolled
at Bishop McGuiness High School, a Catholic high school in north
central Oklahoma City, Dr. Dowell challenged the School Board's
policies in the United States District Court,

There were several issues raised in Dowell v, Sc"}mvoo_l Board. 23

The first issue was that the Oklahoma City Board of Education adopted

22Ol:her provisions of the School Board's minority-to-majority
transfer policy were:

(1) If school boundaries were changed, students were
granted transfers in order that they could finish at
the school where they started;

(2) Students were granted transfers to attend the same
school as older brothers and sisters;

(3) Transfers were granted to students wishing to
enroll in courses nat offered at the school in their
home district,

Robert Dowell was granted a transfer under the third provision,

23219 F. Supp. 427 (1963), Hereinafter cited as Dowell I,
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and enforced a transfer policy that discriminated 'against plaintiffs

and the class of persons they represent on the basis of their race. n24

The ''class action'" allowed the case to transcend the narrow issue of
admitting Robert Dowell to integrated Northeast. Before the case
came to tl{,ial, the School Board granted the transfer without condition,
but Robert remained at McGuiness until he graduated in 1964,
Dr. Dowell and the NAACP were challenging the School Board's actions
and policies on the groun‘d that they discriminated against blacks. The
second issue was that black students who sought transfers from
Douglass to other séhools in thé Oklahoma City school district were
faced with conditions and limitations not faced by white students who
sought transfers to the same schools. The third was that black
students met different conditions and limitations when they sought to
transfer from a school where their race was in the minority to one
were their race was a majority than they met when they sought to trans-
fer in the other direction. Fourth was that principals, clerical,
administrative, supervvisorys custodial, and maintenance employees
were assigned to buildings and classrooms on the basis of their race
and the race of the majority of students at the school. Finally, the
plaintiffs contended that the Dou-glass-High' chhoo"l atteﬁdance area had
been gérrymandered to include a disproportionate number of blacks
and all-black '"feeder' elementary and junior high schools. 25

The School Board agreed-that it followed a minority-to-majority

transfer policy, It argued, however, that such a policy was not racial

24:Ibid., at 429, Emphasis mine.

25Ibid. , at 430-431.
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segregation and did not violate the constitutional rights of any child,

Further, the School Board contended that it complied with Brown v.
26

Board of Education and "attained complete desegregation'' in 1955,

Thus, it was not necessary for the School Board to have or present a
plan for desegregation. If the evidence showed that the Oklahoma City

Public Schools remained segregated in practice, '"the burden [was] on

A

plaintiffs to overcome this showing. . . . In addition, during the

trial Dr. Jack Parker, the Superintendent of Oklahoma City Public
Schools, admitted that faculties and staffs were not integrated. He

defended this policy as follows:

We recognize. . . that we are to operate a desegregated
school system from the standpoint of pupils.

As we have considered this matter of whether or not
teacher staffs. . . should be integrated, I have advised
the Board . . ,that nothing would be gained educationally
by a desegregation of staffs. ., ,; and that there would be
only one reason. , ,for doing this, and it would not be
an educational reason, It would be merely for the sake
of integration and we feel. . .that this is not sufficient
cause because our responsibility is primarily an educa-
tional responsibility.

When asked if the decision to maintain faculty segregation was because
of a feeling that black teachers were not equal ‘to white teachers,

Dr. Parker replied, "No, Sir, not at all, u28

The School Board also
denied that any school district had been gerrymandered.
Judge Luther Bohanon found that the Oklahoma City School Board

had not

26Ibid. , at 431,

27 Ipid.

2'8Ibid., at 444.
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made a good faith effort to integrate the public schools
of Oklahoma City, , ., notwithstanding eight years [had]
passed, which [was] more time than necessary within
~which to begin to adjust the inequities which. . .existed
unnecessarily so long. ... 9
He said there could be no argument that the minority-to-majority trans-
fer pol'icy:was designed to perpetuate and encourage segregation, and

that such a policy was not a ''good faith effort' to integrate the public

schools as required by the Supreme Court, He reasoned:

The Constitution imposes upon the Board of Education
the duty to end segregation in good faith and with delib-
erate speed. It is patently clear that this obligation
has not been fulfilled by the Oklahoma City Board of
Education. Since the. . .Brown case. .., segregation
has continued, and on April 10 of this year the policy
was reduced to writing evidencing the plan to continue
such segregation, ., .30

As f‘or faculty and staff integration, the court found that the 'school
children and personnel [had] been completely segregated as much as
possible . , ., rather than integrated as much as possible. ' Since the
Superintendent had testified that black teachers were equal to white
teachers, the court said that it seemed ''only reasonable . . . that in all
schools, mixed or othérwise, the School Board. . . should make a good
faith effort to integrate the faculty. ., .' Judge Bohanon concluded
"that the time has come for the Oklahoma City School Board to begin

131

integration of its teaching staff. ., . There was no evidence of

gerrymandering, but the Court said the redistricting of schools meant

291hid., at 435.

30711d., at 441.

311hid,, at 445,
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little or nothing because of the effects of the minority-to-majority
transfer policy.

In the "Order and Decree, n32 Judge Bohanon ordered that should
Robert Dowell present himself as a student at Northeast, he was to be
enrolled without being required to énroll in any course of study not
required of other students. 33 In addition, the School Board was
permanently restrained from continuing a minority-to-majority trans-
fer policy, The Court said there were to be ''no special transfers
except for scholastic or study réqulrements or other good faith reasons,

34 The

but in no case based in whole or in part oﬁ race or color, "
Coﬁrt also ordered the School Board to establish a policy of faculty
and staff integration beginning in}September, 1963. Finally, Judge
Bohanon ordered the School Board to submit, within ninety days, a
comprehensive plan for the integration of students and faculty of the
Oklahoma City Public Schools, The court retalned jurisdiction to
insure compliance with the Decree, and to make further orders and
decrees if required,

The School Board filed a plan with the court in August, 1963.
After a hearing, the court ordered the Board to file another plan which

35

it did in January, 1964. The School Board's plan entitled '"Policy

Statement Regarding Integration of the Oklahoma City Public Schools"

321pid., at 447-448,
33Robert Dowell did not enroll at Northeast, but rather chose to
remalin and graduate at McGuiness,

34powell 1, 219 F, Supp. 427, 447.

35'I‘he Daily Oklahoman, August 6, 1963, p. I; August 9, 1963, p. 1,
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generally reiterated the policies contained in the previous plan, The

plan had five provigions;

(1) Adherence to the neighborhood school concept.
(2) Determination of attendance areas by geography and
building utilization, not the race of residents.

(3) Desegregation of student activities and school facilities.

(4) Pﬁpil transfers without regard to race.

(5) Spec¢ial school gervices on the basis of need,
Following the second hearing, Judge Bohanon said he was without
sufficient evidence to approve or disapprove the plan, Therefore, he
requested the School Board to empldy a group of "unbiased experts"
who were independent of local pressures and sentiment to study the
problem of school desegregation in Oklahoma City, and make recom-
mendations., The School Board rejected this request on the grounds
that the expense was not justified,because the Board itself was better
qualified to assess logal problems and more sensitive to local needs.
The court then invited the plaintiffs to submit a list of names. They
complied with the court's reqﬁe-s;_t, and in June, 1964, Judge Bohanon
appointed the three individuals suggested by the plaintiffs to conduct a

study and file the report with the court, 37

36Unlted States Commléslon on Civil Rights, 1964 Staff Report,
Public Education (U.S. Government Prmtmg Office: Washington, 1964),
p. 177.

37The three experts were Dr, William R. Carmack, Director of
the Southwest Center for Human Relations Studies, the University of
Oklahoma, Norman, Oklahoma; Dr., Willard B, Spaulding, Assistant
Director, Coordinating Council for Higher Education for the State of
California, San Francisco, California; and Dr, Earl A. McGovern, Ad-
ministrative Assistant to the Superintendent of New Rochelle Schools,
New Rochelle, New York, The Daily Oklahoman, June 2, 1964, p. 2,
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The three experts filed their integration report entitled 'Integra-
tion of the Public Schools of Oklahoma City' in January, 1965, but
various difficulties delayed a hearing until August, 1965. The report

contained four major recommendations:

(1) A Majority-to-Minority Transfer Policy to allow
students assigned to schools where their race pre-
dominated (more than 50%) to transfer, for that
reason, space permitting, to schools where their
race was a minority,

(2) Pairing the attendance areas of four schools housing
grades 7 - 12 such that (a) the attendance areas of
all white Classen and integrated Central be gombined
into a single district with one school housing grades
7 -9 and the other housing grades 10 - 12; and (b) the
attendance areas of all white Harding and integrated
Northeast be combined in a like manner.

(3) Faculty Desegregation so that by 1970 the faculty
ratio of whites to non-whites in each school would
be the same as the ratio of whites to non-whites in
the entire system, subject of a reasonable tolerance,

(4) In-Service Education of Faculty including city-wide
workshops devoted to school integration, special
seminars, and special ¢linics,

Judge Bohanon found that the above recommendations were ''education-
ally sound and legally appropriate, " and would permit a meaningful
start toward eradication of the segregated school system in Oklahoma
City. Accgordingly, he or‘deréd thé School Board to prepare and sub-
mit a plan substantially identical to the recommendations in the experts'
report, and to prepare and submit a plan for further desegregation to

completely disestablish segregation in the public schools, 38

38howell v, School Board, 244 F. Supp. 971, 977-978 (1965).
Hereinafter this report is referred to as the "Pairing Plan,' and this
ruling is cited as Dowell, H,
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The School Board argued that it had no affirmative duty to adopt
policies to increase the number of students in 'integrated" schools;
the Board was only obligated ta ''desegregate'' the school system, which
it did in 1955, 39 The court disagreed. Judge Bohanon said that 'paper
compliance and poligy statements [were] ingufficient to satisfy the
standards of desegregation required by the second Brown decision. 140
Moreover, '"The duty to disestablish segregation [was] clear in situa-
tions such as Oklahoma City, where sﬁch school segregation policies

41 For

were in force and their effects [had] not been corfected. "
example, provisiong of the School Board's gurrent transfer policy,
which allowed two or more members of the same family to attend the
same school and permitted a student to complete the hfghest grade in
the school he wag attending gave "éontinuing effect to the 'minority-to-
majority' transfer rule' which was invalidated in Dowelll.42 In
addition, drawing attendance zones based on logically consistent
geographical areas,and adherence to the ''meighborhood school' concept,

would continue segregated schools because certain schools and nelghbor-

hoods were traditionally black, The existence of such schools and

39In interviews, several present and past School Board members
made a distinction between "integration' and '"desegregation,' Deseg-
regation implied removal of legal segregation; integration implied posi-
tive action to actually mix the races in the schools and compensate for
the effects of segregation, Those who made this distinction also main-
tained that Brown required only desegregation, not integration.
Personal Interviews, Foster Estes, Otto Thompson, Melvin Rogers,
Mrs. Eloise Weleh, Oklahoma City, Oklahoma, March 16,20, and 21, 1972,

*0powell 11, 244 F. Supp, 971, 978,

411hid., at 981,

42Ibid., at 974,
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neighborhoods was ''neither accidental nor fortuitous, but the result of
laws requiring segregation in housing and education, 143 The court also
noted that the School Board's gommitment to the ''neighborhood s¢hool"
concept was less than to’tal,as evidenced by the enforcement of laws
that required studenté to attend schools serving‘ their race, which neces-
sitated bypassing schools located near their homes; and the minority-
to-majority transfer policy which allowed students to transfer from
their neighborhood school and travel considerable distances to attend
schools in conformance with racial patterns, Judge Bohanon concluded:
"It appears that the neighbprhood school concept has been in the past,
and continues in the present to be expendable when segregation is at
stake. nd4 Hence, the eradi’cation of segregated schools could not be
accomplished by a mere statement of policy, It required a definite and
positive plan with specific goals to be achieved in a definite time., Under
such circumstances, as in Oklahoma City where segregation resulted
from state action, consideration of race to erradicate segregation did
not violate the Fourteenth Amendment's equal protection clause. 45
Following Judge Bohanon'é decgision in Dowell II which ordered
the School Board to adopt the '""Pairing Plan,' individuals who were not
members of the governing elite became politically active, Initially,
the number was small and restﬂcted to patfons living in th.e attendance
areas of the paired schools, primarily Harding patrons, The Harding

Parent Teacher Student Association prevailed on the School Board to

*3Ibid., at 976,

“mid., at 977.

451bid,, at 976 and 981.
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appeal. When the Board appealed Judge Bohanon's '"Pairing Order, "

the Harding PTSA participated as amicus curiae, Mr, Robert Looney,

an attorney and Harding patron, repre sented the group without charge.
This a.ct'lonjwa.s the first not'lceablé inferest group activity other than
the pro-integration groups mentioned previously. In a personal inter-
view, Mr. Looney said that there was ''very little interest until Judge
Bohanon made his order--people take not-'lqe Whén .t_hey are affected. "
He indicated there was ''strong pérent interest' at Harding, but the
group was unable to gé.in support from parents in are'aé‘ that were not
affected by the ""Pairing Order, 146
The School Board appealed the "Pairing Order, " but, except for
the provision for in-service training of teachers, the United States
Court of Appeals for the Tenth Cirguit affirmed the order in a two to
one decision, 47 In a dissenting opinion, Judge Breitenstein said that
he saw nothing in the Fourteenth Amendment that compelled 'integra-

tion.'" He argued that

. + +discrimination and integration are entirely different.
Discrimination is the denial of equal rights. Integration
is compulsory association. Each is congerned with indi-
vidual rights and each must be tested against the same
constitutional standards, '

- He thought the lower court's order was “gratui‘tbus’interference with

the duties and responsibi‘lities of the Board. ., . n49 These arguments

46Persc:ma.l Interview, Robert D, Looney, Oklahoma City, Okla -
homa, May 22, 1972,

4'7Board of Education of Oklahoma City Public Schools v. Dowell,
375 F, 2d 158 (1967). ‘ T o

487114, at 169,
49

Ibid,, at 170.
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are relevant because several individuals who were critical of 'forced
integration" and Judge Bohanon's orders used subétantiallyr the same
arguments in their criticisms. >0
The United States Supreme Court refused to review the case, 51

and the School Board was compelled to implefnent the "Pairing Plan, "
One member of the School Board str.éngly crii:ic;ized the court and the
"Pairing Plan,'" but otheré were optim'lstﬁc. 52 There was no apparent
attempt to delay the irr‘lplvem‘entatipn of the order. For example,
Coleman Hayes, the School Board's attorney, | said that they could
petition the Supreme Court for a rehearing, but he would not recommend
it. There was

no reason to think anything cb‘uld be accomplished. . , .

It would be a waste of time and money, Such action

could only be a delaying tactig, and it would reflect on
the board and on me as its attorney. 2>~ : '

© . On June 30, l“96>7,vf‘th.e';f©klahdma‘ jC.htly‘aBdé._m‘,dlscri;]:':_?_ducatighLf:i-led its
desegregation plan with the United States District Court. Under the
plan, the four schools were pé.ired as planned, The School Board
proposed to combine the seventh and tenth grades in the 1968 -69 school
year with the remaining grades to be combined by the 1969-70 school
year. The g_radual,pairiﬁg allowed high sqhobl students to graduate

from the school where they started. The School Board also :..

OPersona.l Interviews, Estes, Thompson, Rogers, and Welch,
lCertiorari denied 87 S. Ct. 2054 (1967),

®2The Daily Oklahoman, June 2, 1967, p. 1. The individual
Board member was not named.

53

Ibid.
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implemented a majority-to-minority transfer policy, and proposed to

b4 After a hearing,

complete faculty and staff_k"lritegratio_n by 1972.
Judge Bohanon accepted the School Board!'s integration plan with the
exception that. fagqulty integration was to be c;ompleted by 1970 rather
than by 1972, Dr, Bill Lillard, the Superintendent, and Dr. Dowell
both '1ndicated. they were satisfied. >5

Parents groups in the affected areas remained active during this
period. The Hafding PTSA filed a "freedom of choige' plan with the
court, but Jﬁdge Bohanon rejected. it He also denied the patron's
motion to intervene in the cases, and sugges‘ted they take their requests
to the Board of Education. In the fall of 1967, parents of Harding and
Northeast attempted to persuade the School B.oa‘_rd to postpone imple -
mentation of the pairing of schools. They argued that ''white flight"
had altered the racial make-up of the ‘attendance areas, and that pairing
would result in four majority black schools, The School Board initially
denied this request,gnd;? instead), appointed some of the parents to an
Advisory Committee on Race and Human Relations to help iron out
some of the problems, 56 FWhen it finally became apparent that pairing
would not accomplish its objective, the School Board asked the court to
reconsider the pairing provision, Judge Bohanon denied the request
and ordered the pairing implemented by September, 1968. He allowed
the School Board to include a ''positive gerrymander' which altered

the Harding -Northeast attendance area to result in a student ratio of

>41pid., June 30, 1967, p. 1,

51hid,, July 28, 1967, p. 1.

56Ibid,, October 3, 1967, p. 1.
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sixty -five per cent white to:thirty-five per:cent ‘b.l»a'c:k. The gerrymander
was recommended by the Advisory Committee, 51 ‘Harding students
also planned a mass walk-out to prohést‘tthe pairing of the schools.
However, the school administration convinced the students that a
petition would be a more aggeptable means of protest, The students
gathered more than 1,000 signatures on the petition and presented it
to the School Board.

On the other hand, another group of Harding patroﬁs attempted to
gain acceptance of the pairing. The s_pekeé-men. for the group were
Richard. Altman and.Robert Terrill, This group sent letters to 1300
homes of parents in the area affected by the pairing. The letter urged

acceptance of the pairing. It said. in part:

We cannot win by running, We lose not only our homes,
but also the opportunity of meeting the challenge that will
come to all of Oklahema City,

e e » & & s @ & 9 e o » & & ¢ o e s s s = $ s 8 e & s e ¢ o

We urge all people of goodwill to work with us in making
this a school system of excellence. ~

The only activity of interest groups outside the paired attendance areas
was centered in south Oklahoma City. A group of Capitol Hill High
School patrons appeared before the School Board and expressed opposi-
tion to ”forcéd bussing" of students, 29 South Oklahoma City residents
also gathered about 17,000 names on a petition objecting to ''any

plan. . . that would in effect cause the 'forced bussing' of school

>Ibid,, March 8, 1967, pp. 1-2.

>81bid., March 10, 1968, p,.102.

*%1bid., February 16, 1968, p. 1,
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children from one school area to another school area, ' and filed it
with the Federal Court, 60

The pairing of the schools was implemented in September, 1968,
with no reported trouble. Some of the interest groups that formed
during this pe':'r‘lod remained active, There was some overlap of
membership in the Harding groups. After the pairing of the schools,
some of the mem’bers of these groups supported city-wide integration
for both moral reasons and considerations of property value. 61 The
initial student opposition was related in part to ''school spirit, ' but it
is impossible to determine to what degree, The strongest opposition
to "bussing' continues to be centered in south Oklahoma City. One
should note that these new interest groups did not form until after
lower Federal Court decisions requiring specific action to integrate
the Oklahoma City Public Schools, ‘Unt:il 1967 the School Board made
no attempt to secure public acgeptance of the judicial policy decisions,
and implemented the court orders reluctantly.

From 1967 to 1969 a majority of the School Board attempted to
provide positive political leadership to make integration work. In 1968
and 1969 there were two Board members, Dr, Virgil Hill, the School
Board President; and W, R. Yinger,who strongly favored integration;
and a third "moderate, " Melvin Rogers, who often voted with Hill and

Yinger to form a 'pro-integration' majority, 62 There are several

001hid., April 27, 1968, p. 1.

1Persona.l Interview, Mrs, Barbara Sanger, Oklahoma City,
Oklahoma, May 22, 1972.

62Perscma.l Interview, W. R. Yinger, Oklahoma City, Oklahoma,
March 21, 1972,
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examples of positive actions taken to foster integration during this
period. First was the 'positive gerrymé,nder" in the Harding-North-
east attendance area, mentioned above, to create a racial balance and
help prevent "vwhit;‘e flight, "' Second, Dr. Bill Lillard spoke out
publically to ;enc.ourage "the entire_’co‘mmunity” to help make the
"Pairing Plan" work. He said that ', . .everyone has an equal respon-
sibility in helpmg our plan work, and tha.t includes the pera.te schools
and business and civic leaders; "63:~ Third, on Aprll 8, 1968, the Board
of Education authorized the appointment of a Committee on Equal
Educational Opportunity in the Ok,laihoina. City Public Schools because
"of increasing concentrations of minority group children in Oklahoma
City, and because of possible losses of values due to heterogeneous
pupil grouping which might lead to g‘:emeral inequality of educational
opportunity, ., ," The committee was charged to make a careful study
of the equality of educational opportunity in Oklahoma Clty public
schools, and ''recommend the best policies, procedures and plans for
providing equal educational opportunity for all pupils in the school
system. .. ,'" There were thirty-five members appointed from various
civie, racial, school, and churéh groups. Dr., Willis Wheat, an
executive in a large Oklahoma City bank,was appointed chairman,

A fourth example of>a‘n aqtign to make the Pairing Plan work was the
approval of a proposal to subsidizé bus transpbrtation for students who

volunteered to participate in the meajority-to~-minority transfer program.

%3 The Daily Oklahoman, December 10, 1967, p. 24.

64Ibid., April 25, 1968, pp, 1-2, Hereinafter, this committee
will be referred to as the '"Wheat Committee. "
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The proposal sparked heated debate among School Board members over
"forced bussing.,'" Foster Estes opposed the proposal,claiming the
action would ''open up the gates to cross-town bussing.' Foster Estes
and William F, Lott consistently'oppdsed the pairing of the schools.

The proposai passed by a vote of three to two with Hill, Yinger, and
Rogers votinvg together, 65 Finally, the School Board attempted to
prevent parents from trangferring children to neighbof’mg school
districts to avoid. intggration. Some parents took advantage of a state
law that pro‘}ided for mandatory ‘transf’er‘é for '"health'' reasons.
Another provision df the law allowed parents to send children to schools
outside their district if there was room and ‘if they paid tuition, Other
parents circumvented the Board's trla.nsfer policy by renting apartments
outside the affected afeas or sending students to "live'" with relatives
in other parts of the c’iﬁy and using the addresses for school reporting
purposes., The School Board complained about the laxn;ess of the
medical transfer procedure. The Oklahoma County Medical Association
directed its members toidoc;ument the reasons for each transfer. 66
Dr. Hill, the School Board President, announced that the Board would
explore the possibility of bringing Legal charges against parents who
violated attendance and reﬂidence requirements in an effort to dis -

courage parents from transferring children to neighboring school

6SIbid, , June 28, 1968, p. 102, After éhe Federal Court ordered

the Board to implement the Pairing Plan in 1968, Foster Estes was
quoted as saying, '"'I'm opposed to forced bussing of students, and I'm
opposed to the pairing of schools. " The Daily Oklahoman, February 16,
1968, pp. 1-2. This opposition to '"integration' was reaffirmed in an
interview, Personal Interview, Foster Estes, Oklahoma City, Okla-
homa, March 16, 1972.

66

The Daily Oklahoman, Degcember 20, 1968, p, 33.
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districts to avoid integration. Dr, Hill said that the '"board intends to
widen the scope of desegregation, and. . .integration, by involving an
ever -increasing number of sghools to avoid unfair and destructive
impact-upon any one or a few numbers of schools. 67

The Wheat Committee presen:ted an interim report in December,
1963. .. The recommendations in this interim report were only the
first of three i)ha,ses, The first phagse dealt with short-range actions
to stabilize the situation and maintain inl:egré.tion "lri the paired schools.
Forthcoming reports were to deal wuzh intefmediate and long-range
plans for integration of all the schools in the system, 68 While conduct-
ing the study, the Wheat Committee asked churches, civic clubs, and
other interested organizé.tions and individuals to present their plans
and suggestions for integration, Dr..‘, Wheat said the ''response was
very disappointing, 169 ‘The committee received some help from the
Southwest Center for Human Relati;)ns Studies at the University of

Oklahoma. The Wheat Committee regommendations included:

(1) Free transportation for students participating in the
majority-to-minority transfer progfam,

(2) Use of federal funds to hire advisory specialists in
integra‘t:ion,

(3) Reassign teachers who do not perform well in inte-

grated schools.

©71hid,, May 6, 1969, p. 1.

68Personal Interview, Dr, Willis Wheat, Oklahoma City, Okla-
homa, May 22, 1972.

69The Daily Oklahoman, May 20, 1969, p, 1,
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(4) Attempt to reach a 70:30 white/black ratio in the
paired schools,

(5) Halt transfers of blagk students to Harding and North-
east from school districts outside Oklahoma City,

(6) Reach an agreement with superintendents and school
boards of surrounding school districts not to grant
legal transfers to students trying to avoid attending
desegregated schools,

(7) Expand school boundaries to increase the number of
white students and all white 'feeder schools' in the
attendance areas of the paired schools,

(8) Close some sachools to increase integration,

(9) Develop middle school (gAi'a,des 6, 7, and 8) and high
school (grades 9, 10, 11‘, and 12) arrangements to

increase integration,

Dr. Wheat emphasized these were short term actions to stabilize the
situation in the paired attendance areas. Once a balance was achieved,
he felt that integration could be.expanded to include the entire city.

The recommendations to achieve a 70:30 racial balance in the
paired schools and to expand the attendance areas to increase the
number of white students in the areas caused the greatest controversy.
Dr. Wheat said he 'laid the groﬁndwork" to receive elite support of
the committee's recommendations. Individuals considered to be

70

leaders in the informal ''power structure" recognized there was a

70"Povver structure' is the term Dr, Wheat used in the interview,
Ronald Stewart's study of "The Influence of the Business Community in

Oklahoma City Politics' provides empirical evidence of such a power
structure in Oklahoma City,
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problem and said they would not oppose the recommendations. The
media were also prepared to support the recommendations. Dr. Wheat
said the School Board had made a commitment to maintain a balance
in the. paired schools prior to appointingthe committee, and in a
private meeting the Board indicated it was ready to adopt the recom-
mendations. 1 However, the support never came,

The only endorsement of the Wheat Committee recommendations
came from the Urban League, The Daily Oklahoman rann several
editorials opposing:the recommeﬁdations, ""magsive bﬁssing, " the
courts, and. integration. 72 Patrons of elementary schools,who would
have been included in the paired attendance areas if the boundaries
were expanded as recommended, formed Nejghborhood School Associa -
tions and passed resolutions to protest and resist the Wheat Committee
recommendations, 73 The School Board yielded to the pressure and
adopted a comparatively weak integration plan on May 30, 1969,

The new plan, called "A Plan for Desegregation and Integration
of Oklahoma City Public Schools--1969-70,'" rejected the recommenda-
tions to expand attendance areas to achieve a racial balance in the

paired schools. The plan called for:

(1) Retaining the neighborhood school concept;
(2) Increasing the emphasis on the majority-to-minority

transfer program;

71Personal Interviéw, Dr, Willis Wheat,

72See for example Daily Oklahoman editorials of December 4,.1968,
p. 12; May 17, 1969, p, 10;and June 2, 1969, p, 12.

7

3Ibi.d., May 9, 1969, p, 1; May 22, 1969, p. 6; and May 28, 1969,
pp. 1-2. These local organizations later came together to form a city-
wide Neighborhood School Association,
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(3) Making transfers to other school districts more
difficult. '+

The Neighborhood School Associations supported the Board's plan. 75

Dr. Wheat cﬁticized the Board. He said the Board had an opportunity
to provide positive leadership ané make pairirig work, but the conserv-
ative elements of the Board yielded to the pressure and backed off.
The Board members '"abdicated their responsibility" and '"threw the
responsibility back to t}le federal ;caurt, "'76

On June 12, 1969, the Board of Education filed the "May 30
Plan' with the United States District Court in compliance with the
order in Dowell II, Two new interest groups were permitted to inter-
vene as parties in the case, Mr, and Mrs, Stephen Sanger, represent-
ing a group of Harding —Noi'theast patrons, filed a complaint opposing
the School Board's '""May 30 Plan," Their decision to intervene
resulted from a meeting of Harding patrons at the Sanger home, Mrs,
Barbara Sanger said they were ¢6ncerned about whites moving out of
the district, The group’ chose to enter the court case because the
School Board was not acting in good faith and had 'consistently taken
action to undermine the court decisions.' She said the group had
feared they would be unable to find a lawyer, but Calvin Hendrickson,

a Harding patron who attended the meeting, agreed to represent them

74Ibid. , May 31, 1969, p, 102. Hereinafter this plan is referred
to as the "May 30 Plan. "

75Ibid.

76Personal Interview, Dr, Willis Wheat,
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at no fee. " Mr, Hendrickson caonfirmed Mrs, Sanger's account, He
said the group recognized that if the entire gity was not integrated,
their "area might be blighted and devalued,' They also felt that "if
Oklahoma City was to progress, it was time to go on with it [lﬁtegration]
and not dela;y'it any more, n78

Another group of patrons from the Belle Isle and Linwood
elementary schools entered the gase in sypport:of the Board?s "May 30
Plan, uT9 Mr; Bill McWilliams, the l'lntervenor from Beile Isle, was
president of the Belle Iéle Neighborhood School Asgsociation and later
became the first pres.“ident of the city-wide NSA, George Short, the
attorney who represented the Belle Isle group,was one of Calvin
Hendrickson's law partners.

A third group, composed mainly of Harding-Northeast parents,
formed an organizatiOﬁ called Patrons for Integrated Education (PIE).
The group criticized the Board's plan as too weak and as plaging too
great a burden on blacks to make integration work, The group
presented five ”demandé" to the Board, saying that if the demands were
not met they would ''pursue all iégal channels to ensure equitable treat-
ment for black students in the desegregation and integration of the. .,

1180

schools. The five demands were:

77Persona.l Interview, Mrs., Barbara I.ASa’nger. Mrs. Sanger said
the group ""passed the hat' to raise money, but Mr. Hendrickson paid
many of the expenses personally,

8Persona.l Interview, Mr, Calvin Hendrickson, QOklahoma City,
Oklahoma, May 25, 1972,

79The Belle Isle and Linnwood schools were two all white schools
the Wheat Committee recommended be included in the paired school
districts,

80 The Daily Oklahoman, June 20, 1969, pp. 1-2.
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(1) Two-way bussing and a commitment from the Board
that 450 white students would be recruited to attend
Harding and Northeast;

(2) Larger attendance area be drawn in line with the
Wheat Committee reco.mmendat‘lonsﬁ .

(3) No‘t, convert Harding or Northeast into ''middle,
rriagnet, or disruptive schools;" |

(4) Total desegregation of Oklahoma C'lt'}‘r“s'c‘hotDls" by 1970;

(5) Increase quality education in all black schools. 81

One of the leaders of. PIE wag Robert Brook, Mr. Brook sald people
did not understand integration. He said the PIE group wanted to show
the Board ''there was gitizen concern and we needed integration, n82
Mr. Brook was also present at the”meet'i,ng at the Sanger home.

The da}; before Judge Bohanon handed down his decision on:the
"May 30 Plan, " Dr, Virgil Hill and W, R, Yinger, the two pro-
integration School Board members, abandoned the Board's plan and
joined Dr. Dowell in the lawsuit, They recommended that the court
order racial mixing in '"significant and substantial numbers' through-
out the school system so that pupils and facilities would be totally
integrated by September, 1970, 83

In his order of July 30, 1969, Judge Bohanon rejected the '""May
30 Plan' and ordered the Board to submit two new plans; (1) a short-

range plan to take effect in September, 1969; and -(2) a long-range

$l1pia.
82Persona.,l Interview, Mr, Robert Brook, Telephone, May 24, 1972.

83The Daily Oklahoman, July 29, 1969, p. 1,
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comprehensive plan. The Board voted three to two (Hill, Yinger,
Rogers for; Estes, Lott against) to follow the instructions of the court,

The short-range plan called for:

(1) Expandlng the Harding-Northeast area to include all
or portions of five additional elementary districts
(Monroe, Belle Isle, Burgank, Nichols Hills, and
West Nichols Hills);

(2) Transfer black sophomores and juniors in the Long-
fellow Elementary School area to Northwest Classen

High School (students in the Longfellow area were
attending Northeast).

Dr. Lillard and hig staff began Wo;".k‘lng with interested citizen's groups
on a permanent long -range integration plan,

Patron interest groups continued to be active. The Belle Isle
intervenors appealed the Federal Court ruling. Another group of Belle
Isle and Nichols Hills school patrons formed an organization called
Volunteers for Public Education, James Dennis, chalrman of the
group, said the group formed in response to the Wheat recommendation
to include their elementary schools in the paired attendance areas.

The group sought to recruit yolunteers for the majority-to-minority
transfer program in an attempt to make ''voluntary integration' work
and avoid bussing. There was signlficant overlap of merhbership of
this group with the Belle Isle Neighborhood School Association. 85 The
effort to recruit enough ‘transfers failed and the NSA became the
dominant organization. In September, 1969, nine local Neighborhood

School Associations came together to form a city-wide NSA, - Mr.

841h1a., July 31, 1969, p. 1.

85Personal Interview, James Dennis, Oklahoma City, Oklahoma,
May 25, 1972,
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Dennis attended the organizational meeting and endorsed the NSA. 86

It is interesting to note that James Dennis' brother, Frank Dennis,

wasg part of the group of Harding patrons that intervened in the court
case to opp:osé the Board's plan and press for city-wide integration. 87
The-city-—wi_i,dé NSA expanded from the original nine local organizations
to include s'qhools in all parts of the city except the east side, which was
predominantly black, . Eé.ch local organization retained the authority to
act independently of t"hie city-wide NSA, The NSA focused most of its
action on the School Board.

In é.ddit‘lon”to these ''moderate'' interest groups, a few more
"extreme'' anti-bussing groups formed. A group of south Oklahoma
City residents campaigned to defeat the annual school mill levy to
protest bussing. Another organization called the Students and Tax-
payers Resistance Movement ad_vqcal:ed a school boycott as well as
defeat of the mill levy. Mr, Tovm Costello, the chairman of the
organization, was unsucqgessful in his race for the School Board.
Leaders in the Neighborhood School Associatiorx said that they opposed
him because he was ''too radical. 188 In addition to the activities of

these groups, Mr. and Mrs. Raymond York refused to comply with the

86The Daily Oklahoman, September 6, 1969, pp. 1-2.

7Per'sonal Intervievv, Mrs, Barbara Sanger,

88Personal Interview, Ken Nance, Oklahoma City, Oklahoma,
May 23, 1972. Mr. Nance is a member of the Oklahoma House of Rep-
resentatives and past president of the city-wide NSA. In an interview,
Mr. Costello said that the '""purpose of bussing is to destroy the U. S. "
and that the '""power behind the whole deal' is the ''One World Govern-
ment' movement composed of members of the '"Council for Foreign
Relations.'" Personal Interview, Tom Costello, Oklahoma City,
Oklahoma, May 22, 1972.
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Board's integrati on plan and attempted to enroll their son in his
"neighborhood school." They were held in contempt of court whencthey
refused to obey a court order to enroll their son at his assigned school.
Mrs. Yvonne Yor’k defeated a NSA endorsed candidate in the 1972
School Board election,

The Court of Appeals affirmed Judge Bohanon's order, and the
School Board‘was forced to submit the long~range integration plan as
ordered. The School Board charged the superintendent and his staff
with the responsiybility of developiﬁg proposals for a long-range, com-
prehensive integration plan, Dr. | Tom Smith, Assistant Superintendent,
was designated to dvevote full time to developing such a plan, Dr. Smith
established contact with more than 104 individuals, agencies, and
organizations and asked for their 'lcfl‘eas and suggestions, Responses
were recelved from about fifty organizations including the Urban
League, Neighborhood School Assoc‘lét‘lon, and Americans for Quality
Integrated Education, 89 Among the plans was a '"Cluster Plan"
prepared by a team of professors from the Colleges of Education and
Engineering at the Univérs’ity of Qklahoma.,

Both factions of the School Board were enthusiastic about the
""cluster" idéa because they felt it Wpuld achieve a significant level of
integration and also improve the quality of education, On November 5,
1969, the School Board unanimously adopted a '""Comprehensive Plan

for Complete Desegregation of Junior and Senior High Schools of the

89Americans for Quality Integrated Education formed in the fall of
1969 to press for more integration in Oklahoma City Public Schools.
Some of the members of PIE and the Sanger group were involved in the
new organization, Personal Interview, Barbara Sanger, See also The
Daily Oklahoman, October 6, 1969, p, 13, '
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Oklahoma City Public Schools., n90

The plan grouped the Oklahoma
City High Schools into two ''clusters,' Clugter A comprised four
southside high schools; Cluster B comprised four northside high
schools, Under the blan each school served a dual purpose, Each
school wasiito serve as a '"home -base" schooi for students in the attend-
ance area, aﬁd also as a specialized center for a specified curricular
area for all students in the cluster, For example, one school would
serve as a Social Science Center, another as a Sclence Center, and
another as a Math Center., Each student would attend his ''neighbor-
hood school'" for so-L*rie elective c'-o'u_.‘rs,es, and such activities as music
and athletics, but wbuld attend the specialized school in his cluster for
all courses in that school's specif’@ curriculum area, The plan
required regtructuring class periods and 'ghuttle bussing'' between
schools in the clusteré. Grouping the schools into two clusters mini-
mized logistical probi;_éms. 'Makiﬁg each school a specialized center
offered the advantages of goncentrating equipment and teachers and
"allowing more courses to be offered. The plan also called for closing
an all black junior high sch_obl and assigning the students to a previously
all-white junior high, 91

In January, 1970 , Jud'ge“Béhanon apﬁroved the '"Cluster Plan'
and directed the Board 'to cafry out the terms of such Comprehensive

Plan." The court retained jurisdiction and ordered the Board to file a

90The Daily Oklahoman, November 6, 1969, p. 1. Hereinafter
this plan is referred to as the 'Cluster Plan. "

nghe ""Cluster Plan'' is attached as the Appendix to Dowell v,
Board of Education, 307 F, Supp. 583 (1970).
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plan for the integration of elementary schools, 2

93

The Court of Appeals
affirmed the Federal Court's decision,

The composition of School Board changed in 1970, Dr, Stanley
Niles, a candidate endorsed by the Neighborhood School Association,
defeated W.iR. Yinger in the 1970 School Board election, and Dr, Hill
resigned in February. C. B. McCray, who served on the Board from
1948 to 1959, was appointed to replace D‘r.'Hill.’ The change left the
Board without a; single strong ''pro-integration'' member,

On August 21, 1970, the Federal Court closed the Dowell case on
its own motion, Judge Bohanon said that he took the action because he
thought the Board was acting in good faith, and he thought it desirable
to allow the schools to operate during the 1970-71 school year without
the stress of litigation -tzo see how .Ehe approved plan would work, On
November 20, in compliance with the order,in Dowell III, the School
Board submitted a plan for integration of elementary sghools which it
referred to as '""Opening Doors in Education,'" The plan provided for
grouping elementary schools into ¢lusters for periodic activities, Each
cluster had one predominately black school and three or four white
schools. The plan ingluded oniy grva.des 4, 5, and 6, and students could
participAate only with parental perrﬁissian Regular classroom
activities were conducted at the individual schools, Groupings of
children from all racial and socio —e,co.nornic groups participated in
special programs such as symphony concerts, art lectures, and visits

to libraries, the zoo, and parks,

92Ibid. , at 594-595, Hereinafter this case is cited as Dowell III.

P3Board of Education v. Dowell, 430 F, 2d 865 (1970),
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On May 3, 1971, Judge Bohanon vacated his order closing the
case, and the plaintiffs filed a motion for further relief on May 6. In
August, 1971, the Court of Appeals ordered the Federal Court to
conduct heai‘ings to determine the effectiveness of the plans that had
been adopted. During the coursekof the hearings, two more desegrega-
tion plans were submitted to the court.

One wéé a plan developed by two educational consultants who

were appointed by the court at the suggestion of the School Board. 94

The second plan was developed for the plaintiffs by Dr. John Finger, 95
Thus, the court had three desegregatioh plans to consider, the operating
"Cluster Plan, " the ”Consultant'.s Plan; " and the "Finger Plan.' The
court vacated its order in Dowell III approving the "Cluster Plan'' and
ordered the School Board to imple':ment "A New Plan of Unification for
the Oklahoma City Public School System', which "embodie[d] the
principles and sugge stions contained in the Plaintiff's [Finger]

Plan. . .. 196 |

Concerning the cu_rreﬁt "Cl‘uéter Plan, ' Judge Bohanon said it

was ''not the plan approved by this court,' The court had understood

that schools acting as specialized centers ''would offer g}_Lcourses

94The consultants were Dr, Harold Eibling, former Superinten-
dent of Schools of Columbus, Qhio; and Dr. Forrest Conner, former
Executive Secretary of the American Association of School Adminis -
trators, ’ .

95Dr. Finger is Professor of Education at Rhode Island College,
and author of the desegregation plan for Charlotte, North Carolina
schools. The Daily Oklahoman, November 19, 1971, p. 1.

%Dowell v. Board of Education, 338 F, Supp, 1256, 1273 (1972).
Hereinafter this case is referred to as Dowell 1v, and the plaintiff's
plan is called the '"Finger Plan." ‘
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including required courses in the subject area of specialization. No
student gould avoid attending other schools in his cluster, ' However,
the School Board ''proceeded to emasculate the plan.'" It did not con-
centrate subject area specialities in.one school, but allowed each

home -base school to offer all the required courses in the subject areas.
By electing certain courses, a student could spend his entire high
school years at his home-base school, thereby ''thwarting any effective

desegregation, " These changes in the implementation of the plan
97 '
t

"destroyed it as a tooi of desegregation, Judge Bohanon was also
critical of the elerhentary school '""Opening Doors in Education'' plan.
He said that while the ''experiences'' enjoyed by the children who
participated were worthwhile, it did not disestablish the dual school
system, '"The constitutional ma.nd.-:a_.:te [wag] not for integrated
'experiences' but for a deéegregated school system, 198

The Consultant's Plan esséntially ¢alled for implementing the
original '""Cluster Plan, ' Although the consultants had been appointed
at the suggestion of the School Board, all five Board members opposed
their plan. The main objection was that the plan required extensive
mandatory bussing, The plaintiffs were also c¢ritical because the plan
did not involve all twelve grades, Because both sides opposed. it, the
court found that the "Consultant's Plan'" was ''neither feasible nor

199

workable,

s

9 bid., at 1262-1264,
981bid., at 1265,

991bid,, at 1267.
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The "Finger Plan" called for restructuring high school (grades
9 -12) attendance zones to ensure that no high school would have less
than fifteen per cent nor more-than thirty per cent black enrollment. To
achieve this. goal, the plan proposedAa‘.n elementary gschool feeder
system in Which students would be assigned to a high school based on
the elementary school attendance zone in which they lived, To
desegregate the junior high séhoo‘l.s,, the '"Finger Plan'' proposed
changing the junior _h'lgh‘sc;hoo‘ls “'gra.gie' structure from‘grades 7, 8, and
9 to grades 6, 7, and 8, and establishing attendance zones so that all
schools would have between fifl:eema:nd thirty percent black enrollment,
The plan to desegregate elementary schools grouped the schools as
they were for the t"Opening Doors:in Education'" program., In each
group, the school that was all bla.cr,vk or majority bklack would serve as
the fifth grade center. The other schools would serve grades one
through four. Thus, Ln each cluster of schools, white students would
attend their ''nejghborhood school" for grades one through four, and
the previously black school for graae five. Black students would be
split up and assigned to ‘the white schools in their cluster for grades
one through four, and attend their‘ '"neighborhood school' for grade
five, 100 Judge Bohanon concluded that the '"Finger Plan'' would create
a unitary school system if it were adopted and implemented in good

faith. He said that from evidence presented at the hearings, it was

manifest that we now have a plan that does not work, a
plan that will not work, and a plan that will work. In
this situation the ¢ourt has no real choice. It must

100754, , at 1267-1268,
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selecltot;lhe plan that promises realistically to work
now.
Judge Bohanon alse found thab the "Finger Plan' would in no way
diminish the quality of education in the school system, and that the
time and distange of travel was not so great as to risk the health of the
children, 102 He pointed out that the court had ''never ordered a single
child to be bussed. .., " but bussing of children in the Oklahoma City
gschool district was !''meither new or novel. Thousands of students
[were] bussed daily...," He ruled that | "bus transportation as a
means toeliminate segregation may be validly erﬁployed. n103
In 1972, the School Board was expanded from five to seven mem-
bers, and the election procedure was reviged to help ensure that a
black representativé would be elected. However, after the 1972 election,
only two Board members could be described as "pro-integration. ' Two
Board members were endorsed by the Neighborhood School Association
and a third, Mrs. York,who defeated a NSA endorsed candidate, had
been among the most extreme anti-bussing activists, 104 Thus, the
School Board remains without a "pro-integration' majority. The

Board has provided no leadership to gain public acceptance of

0lni4., at 1269,
102714,
103pi4. , at 1270,

104Dr. Stanley Niles, the NSA candidate Mrs, York defeated de-
scribed her as "too extreme' for the NSA, Personal Interview, Dr,
Stanley Niles, Oklahoma City, Oklahoma, March 22, 1972, Mrs. York
expressed conspiratorial views of government and bussing similar to
those of Tom Costello. Mrs, York indicated that she was acquainted
with Mr, Costello, and when a vacangy occurred on the School Board she
tried unsuccessfully to have him appointed, Personal Interview, Mrs,
Yvonne York, Oklahoma City, Oklahoma, Marcy 21, 1972,
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court-ordered integration plans, and has implemented the "Finger Plan"
very reluctantly,

The Daily Oklahoman continued to run editorials very critical of

the courts, Judgé Bohanon, and bussing, While awaiting the outcome
of appeals of the "Finger Plan', citizens groups remained-active. One
group organ‘ized a boycott of the schools which had limited success,
primarily in south Oklahoma C"Lty.. When the plan was implemented in
September, 197?'2‘,7 there wére several reported incidents "of racial
violence in the schobis, Parents ‘a_.r-ld religious leaders attended schools
to help keep order; but the local political elite remained silent. The
second phase of the impact proces’s-is still in progress, and the conflict
over school desegregation is not yet resolved.

The impact process in Phase Two is in sharp contrast to that in
Phase One. First, thé Federal Di'str'i.qt Court policy decislons were
narrow and specific, and compelled éignlf‘lcant integration, The court
ordered the School Board to adopt specific integration plans and
permitted very little discretion in théir implementation. Second, elite
support for the judicial pol}i\cies'and. the local policy changes they
compelled was almost totally lacking, The major lqcal_ newspaper was
consistently critical of the District Court decisions. Except for a brief
period, in 1968-69, the School Board provided no leadership to gain
public acceptance of the integration poiicie 8, and usually implemented
the court orders very reluctantly with mpch complaining and criticism.
The one point of é,greemenb am;)ng the participants on all sides of the
school desegregation controversy in Oklahoma City was the lack of
involvement of the informal '"power elite,' Third, there was a nega-

tive reaction of the public to policies requiring actual, as opposed to
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"paper,' desegregation of schools, The negative reaction was éentered
in school zones affected by the judicial policy decisions. With each
successive policy decision, more sqhools and more people became
involved. fourth, there was a prolifera‘tion of interest groups. The
NAACP continued to focus its efférts on the judicial process, In
addition, many new interest groups formed in response to the policy
decisions of the lower court, The new groups were primarily patron
organizations a;nd originated in areas affected By the integration
policies. Some grdups formed to support and encourage the integra-
tion process, others formed to oppose and resist '"bussing.' The pro-
integration groups were generally unsuccessful in their attempts to
influence the School Board, but were successful in their support of the
NAACP in the court case. The anti-bussing, ''non-integration' groups,
especially the Neighborhood School Association, were more successful
in influencing School Board acbic;ris than were pro-integration groups,
but were unsuccessful in their attempts to influence policy through
court action, It is significant that the ''non-integration'’ groups formed
after the School Board's criticism of judicial policies requiring agtual
integration in the schools. After these groups formed, it appears that
they and the ,_Schéol Board provided mutual encourageﬁlent to resist the
judicial policy of integration, Similarly, new ''pro-integration' groups
formed in the areas affectéd by the integration policies, The formation
of these groups also appears to be related to the failure of the local
elite to support and willingly implement the decisions of the Federal
Court. While the School Board resisted integrating any more schools
than was absolutely required by each court order, these groups

realized that integration was inevitable and probably desirable. They
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also felt that if the entire school system was not integrated along with
the schools in their area, the social and economic status of their area
would suffer. Hence, the new pro-integration groups supported the
NAACP in the judicial system when they failed to influence the School
Board to effect city-wide integration, |

In conclusion, the policy cieci_sions of the lower Federal Court
had a greater impact than the Supreme Court policy decisions. Of

course, one must recognize that without Brown v. Board gEdqcation,

the Dowell suit vxiould not have been possible. However, in terms of
their ''direct and primary effect on the policies in que_si:ion"105 and of
stimulating social change in Oklahoma City, the Federal District Court's
policy decisions had a greater impact than those of the Supreme Court,
Federal Court deciéidns compelleci actual integration of schools in
Oklahoma City and reéulted iln a significant increase of mass political
activity, The impact of the lower court decisions on ordinary persons
was influenced by elites, a.s,wa,e;' the case with Supreme Court impact,
but in a different mannerk. The,i;nagtidn of existing elites created a
power vacuum, which was filled by néw elites who were the leaders of
the new organizations. 106 Thus, the lower court decisions had a more
direct and ’gre’ater impacgt on loﬂca;l policies and private citizens than did

the Supreme Court degisions; but the Dowell suit and policy decisions

1O5Frank J. Sorauf, '""Zorach v, Clauson: The Impact of a
Supreme Court Decigion, ' The American P_olitiqa.l Scier_lce Review,

Vol. LXVII (January, 1954), p. 404,

106For many of the people, the activity in the new organizations
was their first political or civic involvement. For example, James
Dennis, chairman of the Volunteers for Public Education, admitted
his activity was his first civic involvement, Personal Interview,
James Dennis,
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of the Federal District Court should beconsidered as part of the continu-

ing impact process originated by the Brown decision.
Impact Analysis

Both Sﬁpreme Court and Federal District Court decisions effected
changes in school policies for Oklahoma City Public Schools. Local
policy changes induced by the District Court decisions in the Dowell
case had a greafer effect on the racial composition of schools in Okla-
homa City than did policy change,é’ resulting directly from the Supreme

Court rulings in the Brown case. -

Changes in The Racial Composition of Schools

Table II reports the racial c0mposition of Oklahoma City Public
Schools for selécted years. By examining the racial composition of
schools in years following key events, one can infer the effect, if any,
of those events, and construct a picture of the dynamics of the impact
process, |

The Oklahoma City Board of Education did not begin reporting
data concerning the racial composition of schools until 1967. There-

fore, a precise compdfison of the impact of Bi‘own in Phase One with

the impa.c>t of Brown and Dowell in Phase Two is impossible, However,
there is evidence to suggést that Brown had less effect on the racial
make -up of schools. in Oklahoma City tha.n_did Dowell,

In 1954 theré was complete racial separation in Oklahoma City
Schools. Following Brown II in 1955, the state legislature and local
school board adopted policy changes to permit schools to conduct

racijally mixed classes. However, during the period from 1955 to 1959,



TABLE II

RACIAL COMPOSITION OF OKLAHOMA CITY PUBLIC SCHOOLS
FOR SELECTED YEARS 1954 - 1972

Enrollment Percentage
Blacks in Blacks in Blacks in Whites in Blacks in - Blacks in Blacks in Whites in
Total Total 90-100% Majority Majority 90-100% - 90-100% Majority Majority 90-100%
Blacks Whites Black Sch. Black Sch. White Sch, White Sch, Black Sch, Black Sch. White Sch. White Sch.
Phase One » v .
1954 : :
Elementary * * * * 0 * - 100% 100% 0 100%
Secondary * ¥ * . * 0 * 100% 100% 0 100%
Total 5,477 45,778 5,477 5,477 0 45,778 100% 100% 0 100%
1961 ' ' :
Elementary 10, 142 * * * * * * * * *
Secondary * w0 * * * * * * * *
Total ‘ % * * * * * *. * * *
Phase Two
1965 (Dowell I) : -
Elementary 9,535 35,389 8,628 © 9,231 304 34,010 90.5% 96. 8% 3.2% 96. 1%
Secondary * * * * * * * * * Lk
Total % * * * * * * . * * *
1967 {(Dowell II) . -
Elementary 10,105 34,199 - 9,126 9,813 292 32,910 90.3% - " 97.1% 2.9% 96.2%
Secondary 5,873 25,526 5,057 5,120 - 753 24,769 86.1% ~ 87.2% ~12.8% 97. 0%
Total 15,978 59,725 14,184 14,933 1,045 57.679 88.7% 93.5% 6.5% 96. 6%
1968 (Dowell 1) :
Elementary 9,961 33,253 9,298 9,382 579 31, 645 93.3% - 94.2% 5.8% 95.2%
Secondary 6,203 25,144 4,244 4,745 1,458 ° 20,024 68.4% 76,5% - 23.5% 79.6%
Total 16,164 58, 397 13,542 14, 127 2,037 51, 669 83.8% . 87.4% 12.6% 88.5%
1970 {Dowell III}
Elementary 9,539 31,033 8,270 8,333 1,206 26,824 86.7% 87.4% 12.6% 86.4%
Secondary 6,621 23,637 2,640 2,640 3,981 8,561 © 39.9% 39.9% 60.1% 36.2%
Total 16,160 54,670 10,910 10,973 5,187 35, 885 67.5% 67.9% 32.9% 64.7%
1972 (Dowell IV) ‘
Elementary 7,202 24,493 ° 0 54 7,153 1,070 0.0% 0.7% 99.3% 4.4%
Secondary 7,947 26,393 0 0 7,947 2,311 0. 0% 0. 0% 100. % 8.8%
Total 15,154 50,886 0 54 15,100 3,381 0.0% . 0.4% 99.6% 6.6%

Source: Data for 1954 were obtained from information in Dowell v, School Board, 219 F. SuB . 427, 437. Data for 1965 are from U. S.
Commission on Civil Rights, Racial Isolation in the Public Schools, VoI, 2, 1957, pp. 12-13. Data for 1967, 1968, 1970, 1972 were pro-
vided by the Department of Research, Oklahoma City Public Schools. *No data are available.

LOT



108

"'not more than ten schools in the ¢ity. . .had mixed enrollment at any
one time, " In the school year 1958-59, 'lonly eight of the city's ninety-

one schools were attended by bath races, w107

Thus, the judicial policy
of the Supreme Court effected a local policy change in Oklahoma City,
but that policy change resulted in very little change in the racial com-
position of schools. Less than 1;en per cent of the city's sciaools
conducted mixed classes during I‘:Dhasbe One. Since one black student in
a white school or vice versa qual‘ifigs'l as a "mixed'" enrollment, it is
reasonable to con,c‘:ludﬂe that moreithé,ri ninety per cent of all students
attended schools where their race comprised more than ninety percent
of their school's enrollment. It is also posgible that there was a
greater percentage of students attending schools with mixed enroll-
ments in the years immediately qulowing Brown II (i.e,, 1956-1958)
than in the later yeafs of Phase One (i,e., 1959-1962) because the
School Board's minority—towmajOritY transfer policy mitigated against
any trend toward integration.

Although it did not immediately result in a large number of

students attending racia.lly mixed schools in Oklahoma City, Brown v.

Board of Education had a significant impact in two respects, First,
local elites voluntarily adjusted local ‘policy,‘ and in limited instances,
practice, to comply with the judicial policy., Thig action is in sharp
contrast with that in other parts .of the‘ South, In Oklahoma, there was
no attempt to overtly evade or delay gompliance with Brown, and the

policy of enforced separation of the races in public schools was

lO?Regort of the U, 5. Commission on Civil Rights, p. 215,
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abandoned with little or no complaint. A second aspect of the impact

of Brown is that it made possible the suit in Dowell v. School Board,

which did result in a significant number of students attending racially
mixed classes. Thus, the Federal District Court decisions and their
impact are part of the changing impact of the Supreme Court decisions.
Local policy changes resulting from the decisions in Dowell I
and Dowell E focused on int-égration in secondary schools and faculty
integration. Thereforé, the biggest changes in the raeial composition
of schools carne; first in the high‘ schools.. While there was progress
toward desegregation of high schools between 1965 and 1968, the
degree of racial segregation in elémentafy schools remained about the
same, and in some instances ingreased slightly (see Table II),
Dowell III and Dowell IV required} a greater degree of integration at all
levels, and affected mare of the city's schools than previous decisions.
Beginning in 1970, there was a significant change in the degree of
integration of elementary schools as well as corresponding progress
in high school integration, In 1972 the Federal District Court ordered

the Board to implement the "Fiﬂger Plan' which was designed to

purposefully eliminate the City's all-black schools, When the Board
implemented the plan, all of the city's schools were ''integrated''.
However, the impact of the judicial policies did not end with

the "integration' of Oklahoma City schools. Judicial policies of the
Federal District Court forced integration, but they did not resolve the

conflict over integration. Indeed, the conflict seems more intense

than before the policy was implemented.
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Changes in Political Activity of Private Citizens

There was no visible public political activity during Phase One.
Most of the political activity was that of governing elites changing local
policies to ''comply' with the Supreme Court decisions, and encourag-
ing the public to accept the changes. At the same time, local elites
provided an ''escape valve' in the minority-to-majority transfer
policy which, along with the positive actions, contributed to the calm
public acceptance of the policy changes, The result was local policy
changes with little change in the racial composition of schools, and
little effect on the public,

Decisions of the Federal District Court, in contrast, stimulated
a significant increase in public political activity. The lower court
decisions required local elites to implement policies that resulted in
significant mixing of the races in schools, Public political activity was
centered in areas affected by the integration policies. As more and
more schools were affected, more and more people became active.
Local elites made little or no effort to secure public acceptance of
these policy changes and, ultimately, there was violent opposition from
the public to the 'bussing'' necessary to achieve the level of integra-
tion required by the court orders. ] &

Thus, decisions of the Federal District Court had a greater

impact on local policies and behavior than Supreme Court decisions.

1081t is probable that some of the opposition to "bussing' is really
opposgition to integration, Since it is no longer acceptable to favor seg-
regation, some who continue to hold segregationist attitudes can oppose
bussing without being labled racists. Certainly, some of the anti-bussing
sentiment is related to logistical and safety considerations. The
financial resources available for this study were not adequate to deter-

mine whether opposition to bussing was primarily racial or logistical.
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District Court decisions resulted in greater degrees of racial integra-
tion and precipitated higher levels of public political activity than
those of the Supreme Coyrt. At the same time, one should remember
that the loﬁrer court decisions would not have been possible without the
Supreme Court decisions, The local impacf of lower court judicial
policies should be viewed as part of the continuing impact of Supreme
Court national policy decisions. Impact is best cqnsidgred as a

dynamic process.

The Role of the Federal Judge

Throughout this study, judges ha,ye been referred to as policy-
makers. When one consgiders the situé.tion in Oklahoma City, there can
be little doubt that t,he Federal District Judge was a policy-maker,
However, because ju.d"ic_ia,l‘policy—making is different from legislative
or administrative policy-fnaking',- judges are not in a position to attempt
to gain publi¢c acceptance of their policies, Indeed, many judges do not
consider themselves as policy-makers,

Judge Bohanon viewed his role strictly in legal terms. He said
that a '"trial judge makes no palicies.' His job was ''to tell the Board
what the \Consititutiovn of the United States vre‘qui'res them to do, " Such
action was ''not a policy, just an order.' Judge Bohanon also denied
that he had received any t)}pé of local political pressure as a result of
his rul;i.ngs in the Dowell case.  He admitted receiving letters and calls,
but ''no politigal pressure -- most of them [the letter writers] just
called me a dirty N
A further indication of Judge Bohanon's role perception may be

seen in the way he viewed his relationship with other courts, He said
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"it would be highly improper" to discuss a case with other judges. To
do his job properly, he 'should decide [a case] on the basis of the
facts of the case.' He was confide;nt_ that the Court of Appeals would
affirm his order because he was 'just following the law.' Judge
Bohanon also said that '"controversy over the law' was the reason that
the school desegregation issue was unresolved after more than tenv
years of litigation. He explained that "it takes time for the require-
ments of law to percolate down and affect the people. ., .It's seldom
that you get anything done without force and‘ supervision, 1109

Thus, Judge Bohanon did not view his role as one of policy-
making. Such a view raises the question whether or not
decision-makers must consciously intend to make policy in order for
their decisions to be policy., A judge's job involves making a choice
among conflicting positions. The conflict is presented to the judge
within a framework of legal procedures, Given the status of courts
and judges in the American political system, ‘it is reasonable per-
haps necessary, for judges to view their job as a rather automatic
legal process. But, because of judges' authority to decide among
competing political interests, it is impossible for thern to avoid policy-
making.  Judges may nof: intend to make policy, but very few judicial
scholé,rs deny that judicial decision-making is tantamount to judicial
policy-making.

Judge Bohanon was no doubt sincere in his perception of his role.

But that role perception is more likely a product of the socialization

109Personal Interview, United States District Judge, Luther
Bohanon, Oklahoma City, Oklahoma, May 25, 1972.
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process the judge has undergone than a reflection of reality, It
strains credibility to contend that a judge who orders a school board
to adopt and implement a '"Pairing Plan, ' a '"Cluster Plan' and a
"Finger Plan' is not making public policy. Judges do make policy.
The question remains as to why the judicial policies of the
District Court had a greater impact in Oklahoma City than those of the

Supreme Court.

Analysis of Why Changes Oqcur”red:a.s They Did

Evidence from the research for th'ls_fc.ase study suggests that
judicial impact is related primarily to two factors: (1) the vagueness
or clarity of the judicial policy de’ciéions, and (2) the attitudes and
actions of local elites toward thos‘e decisions, The national judicial
policy in Brown was vague and broad, and allowed much latitude in
compliance. The result was that local elites acted essentially on their
own values and the resultant policies to ''comply' were very weak and
compelled little behavior change by ordinary persons. During Phase
One, elites provided positive leadership to gain acceptance of the
judicial policy announced in Brown, Othe; studies indicat‘e that the
prestige of the Court is an important factor in gaining acceptance of

unpopular judicial policies, 110 While there is no specific evidence

11OSee for example Thomas E. Barth, "Perception and Accept-
ance of Supreme Court Decisions at the State and Local Level, "Journal
of Public Law, XVII, No, 2 (1968), pp, 308-359; Michael J. Petrick, '
"The Suprm Court and Authority Acceptance, ' Western Political
Quarterly, XII(March, 1968), pp. 5-19; Michael Barkun, "Law and Social
Revolution: Millenarianism and the Legal System, ' Law and Society
Review, VI (August, 1971), pp. 113-141, Kenneth M. Dolbeare, '"The
Public Views the Supreme Court, ' Law, Politics, and the Federal
Courts (Boston: Little, Brown and Company, 1967), pp. 194-212.




114

here, it seems reasonable to conclude that acceptance of the Court's
authority to issue the decision in Brown, and a respect for 'law and
2I0WA,

order', account for the positive actions of local elites in Oklahoma City,
who probably disagreed with the values embodied in the decision, Joel
Grossman says the way a particular judicial policy is received by
elites depends on (1) their receptiveness to the values embodied in the

policy, (2) the costs to them in attempting to sécu:e compliance, and

1L Oklahoma City, local

(3) their commitment to social change.
elites felt obl‘lgated to.change logal school policies to. "comply' with
Brown,at least 6n paper, and to vprovide political leadership to gain
public acceptance o% the changes. However, there was no strong com-
mitment to "integration'| and the local policies resulted in little social
change, which was reflected in continued racial segregation inthe schools,
Because the local policies were weak, the political costs to elites for
"complying' with judicvial policy were small. Hence, the impact of
Brown_ on the racial composition of Schools in Qklahoma City initially
was small and there was not great negative public reaction.

The policy decisions of fhe lower Federal Court were specifig
and narrow. These judicial policies allowed very little latitude and
caompelled thé Sghool Board to adbpt and implement specific policies
that resulted in significant degrees of integration. KExcept for a brief
period in 1968-1969, there were no Board members with strong pro-
integration attitudes, The judigial policies during Phase Two compelled

the Board to implement policies with which they disagreed., The

111Joel B, Grossman, "The Supreme Court and Social Change, "
AmericanBehavioral Scientist, XIII (March/April, 1970), pp, 535-551.
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political costs in complying were high, but the fear of legal sanctions
(e.g., contempt) from the court was stronger, Hence, the School
Board reluctantly implemented policies to integrate the schools, but
made no attempt to gain public acceptance of the policies as in Phase
One. Other local elites also remained _silen't;'creating a power vacuum,
Private citizens who felt threaténed by the integration policies formed
organizations to enhapce their influence, . These new organizations
filled the powe.rrvacuum. » Some groups éonsistently -opposed the
judicial policy dgcisioris, others .tbok actlon to support city-wide inte-
gration when it became obvious that integration was inevitable.

The data suggest that the School Board's actions were more a
function of the values of the members than responses to group pressure.
Interviews with the Board membe‘r“s and representatives of groups
involvea in the desegregation issue revealed that, in most instances,
the groups formed after the Board was forged to implement court-
ordered integration plans. Table IIl records a measure of integration
attitudes of School Board members, The Integration Scale consisted
of six agree/disagree items. ;The responses to the statements were
coded as follows: +2 for a strong pro-integration response, +1 for a
weak pro-integration responsé; - 1 for a weak-non—in;tegration response,
-2 fc;r a strong non-integration response, 0 for no response. Board
members who were not interviewed or whq would not fill out the ques-
tionnaire are indicated by "D'" for deceased, or "NA" for Not
Availlable or No Answer. Thus, +12 represents the strangest pro-
integration attitudes, -12 represents the strongest non-integration
attitudes. From public and private statements and interviews with

acquaintences of Dr. Hill (who is deceased) and Mrs, York (who was



TABLE III

INTEGRATION ATTITUDES OF OKLAHOMA CITY
SCHOOL BOARD MEMBERS
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1954 -

1958

1960

1962

1964

1966

1968

1970

1972

Thompson
+5

Thovmpson
15

Thomps‘on
+5

Rogers
+5

Hill

D
(>+8)

Hill

D
(>+8)

Niles
+10
(NSA;

McCray
0

Welch
+2

Welch

)

Welch
+2

Rogers
+5

Yinger
+8

Rogers
+5

anti-bus)

English
+12

Scale: +6

+1
-12

Moon
£11

to +12
to +5
to O
D

NA

Bennett
NA

Bennett
NA

" Bennett

NA

Bennett
NA

Lott

Lott
-3

Lott

MeCray Krob
0 -8

Melton  Wright
NA D
Mc¢Cray lWright

0 D
Lott Skaggs
=3 0

Estes Lott
0 -3
Welch Estes
+2 0
Rogers Estes
+5 0
McCra'.y Estes
0 0
Rogers Estes
+5 0
"Pro-integration"

”Pro—desegregation”

”Non—igt.egration“

Deceased

Not Available for interview or

No Answer on any question

York

'NA
(<0)
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interviewed but refused to respond to the questionnaire), it was possible
to make an '"educated guess'' as to the range within which their integra-
tion attitudes fell, In these two cases, the integration 'score' is
designated as being ''less than' (<A‘) or ''greater than'' (>) a certain
score and is in parenthesis. For comparison, a score of greater than
+6 is called ''pro~integration,' +1 ta +5 is ''pro-desegregation, "

and 0 or less is ''mon-integration,' Pro w'integbratlon indicates a will -
ingness to take positive action tc;‘.remove the effects. of years of state
imposed segregation; pro-desegregation indicates support for elimin-
ating segregation laws, but little or no willingness to take positive
action to remove the effects of such laws; non-integration indicates
hostility toward integration.

From Table III, one can seé’ that there has never been a ''pro-
integration' majority on the School Board. However, the School Board
of 1968-1969 consisted of two '"pra-integration'’ members and a 'pro-
desegregation' member, It was only during this period that the Board
took any kind of positive action to secure acceptance of the ju'dicial
policy decisions and make integration work, However, the ''pro-
integration majority' was extrernelwy fluid, and collap“sed under pres-
sure from groups resisting the '1ntegrvation policies. : In the 1970 School
Board election, the 'pro-integration'” member who was up for re-
election was defeated by a ‘candidate who was endorsed by the NSA,

In February, 1970, the other pro-integration member resigned.
Except for this brief period, the School Board implemented the judicial
policy decisions only when it was forced to do so. The Board's action,
or inaction, was largely a function of the Board members' attitudes

toward the policy objective of integrating the schools.
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In conclusion, the impact of judicial policy decisions is influenced
primarily by the attitudes and actions of elites, Public political
activity was related to the actions of local elites and the degree of
change required. When the elites encouraged compliance in Phase
One, the public accepted the minor changes calmly, When the school
board balked at implementing the stronger judicial policies in Phase
Two, the publig also actively resisted the policies, ’Jud'lcia.l policy
decisions cannot be effe¢tlve in solving social problems or as agents
of social change without the support of local elites, In a previous study
of Oklahoma City, Ron Stewart concluded that certain individuals
exercised generalized influence and that the business community was
"the most influential of groups in Okiahoma, City politics. w112 How -
ever, in the policy area of school desegregation, the '"power elite' of
Oklahoma City could not or did not choose to exercise influence in any
direction except during Phase O‘ne, when the costs of securing compli-
ance with the broad, vague judicial policy of Brown were minimal,
Encouraging compliance with Brown c¢ould be interpreted as supporting
"law and order' rather than supporting'integrat‘ion, The narrow,
specific judicial policiés of Dowell compelled significant integration.
Local elites remained silent, except for the local press,which was very
critical of the courts, "integration, " and bussing, The specific policy
decisions of the lower Federal Court had a greater and more direct
impact on the racial make -up of school and, on the political activity of
private citizens than the broad, vague judigial policy in Brown. The

Federal District Court decisions, however, are part of the impact of

N2giewart, pp, 110-116.



119

Brown, and a further example of elite actions (in this case the actions
of the federal judge) influencing the impact of court decisions, The
Federal Court was in a position to periodically review its policy deci-
sions and make changes to meet theichanging cond-‘;tions. Nonetheless,
the court has been unable to solve the conflict over desegregation in
Oklahoma C"Lty, Because of public attitudes about the proper role of
judgesand the judge's pergonal role perception, judges cannot pfovide
the political leadership nécessary to gain public accepfance of unpop-
ular policies. Thus, the failure of judigial policy-making to resolve
the conflict over de segregation appears to be related to a lack of

support for the policies by local political and governing elites.



CHAPTER IV
CONCLUSION

This study was goncerned with the impaet of judieial policies on
the solution of'the problem of sc.hool segregation in Oklahoma City,
Policy-making is a dyﬁamic process, and policy impact should be
considered as an intégral part of that process. The case study method
afforded the opportunity to analyze the dynamics of impact. In this
study, judicial policies and the effgacts of those policies changed over
time. This study has the advanta.ges of dealing with a current political
problem and considering the dynamiec nature of policy-making and
policy impact. The study reveals some of the effects of judicial policy-
making in a local community. and allowsg one to draw some conclusions
about the efficacy of judicié.l policy -making in solving political prob-
lems and promoting soc;iai change, The questions posed in Chapter I
were answered in Chapter III. ‘ What follows are some general conclu-

sions,
The Role of Elites

One significant conclusion suggested by this research is the key
role local elites play in determining the impact of judicial policy in a
local communlty, Impact depends on the actions of local elites. The
response of elites to judigial policies is largely determined by their

attitudes, Without support from local elites, judicial policies cannot

17N
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be effective in solving political problems or promoting social change,
because judges are not in a position to secure public acceptance of their
policies. Without positive action from local elites to créate public
acceptance of judicial policies, the implementation of the policies may

exacerbate rather than resolve conflict.

Limitations of Judicial Policy-Making

There is a paradox. in the judicial policy -making pEocess. The

Supreme Court formuiates national judicial policy directed at solving
“ fundamental soc'ial and political problems. ThevSupreme Court must
rely on the United States Distriqtﬁ Courts to implement those national
judicial policies in local communities, The structure of the federal
courts provides an o‘pporfunity erﬂi consideration of national policy
questions in local vali’itic‘aL environments, There is a synthesis of
national judicial policies and local political considerations, Every
state contains at least one federal district court, and no district
crosses state boundaries, District jﬁfiges are required by law to live
in their districts, kand the practice of ''senatorial gourtesy'' helps
insure that federal district judges are in the mainstream of local
politics, However, federal judges é.re not subject to.local poelitical and
social pressures to the extent that other local elites are, Federal
judges are committed to‘certa-fln‘l‘egé.l norms; they serve for terms of
'"good behavior' and they owe their appointments to the national
political process, Thus, federal judges, unlike other local elites,
are insulated from direct political pressure from their local commun -
ities. Herein lies the paradox of judicial poliecy-making as an agent

for soiving national political problems in logal communities. Due to
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the myth that judges are not engaged in 'politics, ' and their quasi-
insulated character, federal judges have more latitude and are more
likely to support and implement national judicial policies formulated by
the Supreme Court than other local elites who are directly responsible
to the local political process, However, that same "myth', and per-
ceptions of the proper judicial role that allow federal judges to support
national judicial policies, preclude them fi‘om providing political
leadership to secure public accep‘tan‘ce of these policies. While a
federal judge can impel local elites to adopt policies consistent with
the national judicial policy, he qa.tinot secure public acceptance of those
policies without support and leadership from local elites. Without
public acceptance of policies, the conflict continues and the problem
remains uhresolved. Thus, local-: elites play a key role in determining
the impact of judicial poligcy, The ‘éase study of Oklahoma City suggests
that the public will be largely unaffected by national judigial policies, if
local elites do not change local policy and practice to conform to the
national standard. Public reaction usually follows the actions of elites,
If court decisions impel $local elites to implement policies with which
they disagree, elites will make no effort to secure public aggeptance of
the policies, Elite inaction creates a power vacuum that will be filled
by political amateurs. Without positive elite leadership, the conflict
is likely to lead to violence,

Affect of Judicial Intervention on the Local
Power Structure ‘ o

The fact that the '"power elite'" in Oklaghoma City remained silent

on the desegregation issue as long as the federal gourt was involved,
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suggests an hypothesis for a future study, Intervention of a federal
district court to enforce locally unpopular national policies alters the
power structure of a local community. If there is a community "power
elite', it will not become involved, nof try to influence local policy-
making on the issue in question as long as the §ourt is involved, Of
course, evidence from one case study is not sufficient to prove such a
conclusion,

Thus, lo';:al elites play a key; role in determining the impact of
judicial policies in a local community, Irﬁpact regearch relates
judicial policy~-making to local poligy-making processes, It is impor-
tant in the development of a general theory to conceptualize the total

policy-making process and not merely the formulation of public policy,.
Relative Impact

A second general conglusion suggested by this study is that
decisions of a lower court may have greater impact logally than those
of the Supreme Court. While the Supreme Court sets national policy
and precedents that theoretically bind lower courts, the lower courts
have much discretion in the way they enforce that national judicial
policy,“1 In Oklahoma City, decisions of the TFederal District C.oﬁrt had
a greater and more direct impact on the racial composition of schools
and on the activities of pr'L{fate'c'ltizens than did Supreme Court
decisions. The Dowell case could not have been successful without

Brown, and in that sense 4'lt is part of the impact of Brown, Nonetheless,

1See for example Walter F. Murphy, "Lower Court Checks on
Supreme Court Power, " American Political Science Review, LXIII
(December, 1959), pp. 1017-1031, '
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the decisions of the Federal District Court effected greater political
and social change in Oklahoma Gity. This fact castes doubt on Jacob's
argument that appellate courts set precedents that make policy and
trial courts merely enforce the law, Brown had only a limited effect in
Oklahoma City until the district-¢court begame involved, Later
"precedent setting" dec:isionsz had no impact in Oklahoma City until
the District Court issued orders relying on the precedents in the local
situation.

The Supreme Court may be considered the _L_r}_i_g_l_a_l polic-y-maker
with the Brown decisions, but in Oklahoma City the primary policy-
maker was the District Court with the Dowell decisions. The Court of
Appeals is an appellate court, but its function is essentially one of
"ratifying' judicial policies of thé District Court, After the Brown
decisions, the Supreme Court agssumed essentially the same role of
"ratifying' decisions of the Distri¢t Court by refusing to'review the
policies, The one instance when the Supreme Court became directly
involved in the issue in Oklahoma City, it reversed a Court of Appeals
order and re-lnstated the District Court order, 3 Both trial and
appellate courts make public poligy. In Oklahoma City the trial court
was the primary and most effective judicial poligy-maker in dealing
with the problem of school desegregation, In this case, it is more
acgurate to consider appellate courts poliecy-ratifiers than policy-

makers. Studies of lower gcourts have been few, Evidence from this

zFor example Goss v. Board of Education, 373 U. S. 138 (1963);
and Green v. County School Board, 391 U. S, 430 (1968),

>Dowell v. Board of Education, 396 U.S, 269 (1969),
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study indicates that federa] digtrict courts are important policy-

makers that deserve more attention from political sclentists,

How the Findings of This Study Compare

With Those of Similar Studies

Some of the findings of this study support the findings of other
impact studies. Evidence here indicated that local elites played an
important role in determining the impact of judicial policies, In
Oklahoma City, the Scﬁool Board and the NAACP (which had initiated
the Brown suit) were the only active groups during Phase One. When
the District Court forged the School Board to implement poligies that
:brought about actual integration of some schools, patrons in the
affected areas became directly involved and organized new interest
groups to enhance their influence, Gordin Patric did a study of the

impact of McCollum v, Board of Educatjon, 4 He made an inquiry

"into the types of response to the decision made by people and groups
that it affected and how those respoﬁses were translated into actions.
The McCollum case held that releasing children from class for
religious instruction on school premises violated the establishment of
religion clause of the Firgst Amendment. Patric found that the judicial
policy was put into effect in diverse ways and obeyed in varying degrees,
He concluded that those groups most glosely associated with the

practice in question (i, e., ''governmental officials'' and religious

4Gordon Patric, "The Impact of a Court Decision; Aftermath of
the McCollum Case, ' Journal of Public Law, VI (Fall, 1957), pp. 455~
464, ' ' )

®Ibid., p. 455.
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groups who had been instrumental in initiating the practice) were the
most influential in determining the effects of the judicial policy. Otis
Stephens came to a similar conclusion in his study of police interroga-

tion practicfes after the limitations established by the Supreme Court

in Mizjanda v. 13‘.1-’;zc_>na.6 His purpose was ''to assess the impact of
[the M;randa decision on interrogations] as understood and practiced
by the police';, Ce e n? He found that "[f]ull implementation [of a judicial
policy] must be accomplighed by those agengies of gove‘rnment directly

118
»

involved. . . These studies illuminated the importance of local
elites in determining the impact of court decisions, but they did not
explain why elites responded as they did,

Another finding of the present study wag that elite action in
response to a court decision was i‘elated to the attitudes of the elites

toward the values or goals embodied in the decision, Robert Birkby

conducted a study of the impact of Abington School District v. Schempp

which struck down the practices of requiring Bible reading and recita-
tion of the Lord's Prayer in open'ing. é}'cercises of publig schools. ?
Birkby tested the rela.tionéh'ip be't\kf‘éen compliance and several sociolgg-

ical variables such as urbanization, religious pluralism, and socio-

economic composition of school boards. When he found none of the

6O’cis H. Stephens, ''Police Interrogafion and the Supreme Court:
An Inquiry into the Limits of Judicial Policy- Maklng, "' Journal of
Public Law, XVII, (1968), pp. 241-257.

7Ibid. , p. 242,
8Ib‘id,, p. 257.
9Robert H, Birkby, "The Supreme Court and the Bible Belt:

Tennessee Reaqtlon to the 'Schempp' Decislon, " Midwest Journal of
Political Science, X (1966), pp, 304-319,
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hypothesized relationships, he tentatively concluded that local reaction
to court decisions was best explained in terms of the attitudes of local
policy-makers. 10 A study by Thomas Barl;h]’1 provided further
evidence to support Birkby's conclusion, Barth sent questionnaires to
a group of d‘istrict attorneys to determine the impact of Supreme Court
decisions déal‘ing with obscenity, He found that judicial policies might
not be enforced in communities where local elites disagreed with or
misunderstood them. 12
Factors ;)t:her than the personal attitudes of elites influence the
way they responcl to judicial policies. For example, Kenneth Dolbeare
conducted research concerning public percgeptions of the Supreme
Court. 13 He found the strongestt;publ‘lq: support for the court among
those who were least knowledgeable abouyt the Court's degisions, He
also found that partyv identification was related to attitudes toward the
Court. BothDemocrats and Republicans had more favorable attitudes
toward the Court when their party controlled the Presidency. Concern-
ing the question of impact and the response of elites, Dolbeare found
that impact was also related to the number of people affected by the
decision. Where the responsibllity to act in accordance with a court's

decision 'restled] on public officials. . ,with relatively little public

Vmia., p. 312-319,

llThomas E.'Barth, l'PerqeptiOn and Acceptance of Supreme
Court Decisions at the State and Local Level, " Journal g{ Public Law,
XVII, No. 2 (1968), pp. 308-350. ‘ S ‘

121hid., p. 347.

13]&(enneth M. Dolbearg, '"The Publig Views the Supreme Court, "
in Herbert Jacob, ed,, Law, Polihlgs, and the Federal Courts, (Boston:
Little, Brown and Company, 1967), pp, 194-212,
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action required, compliance [was] high and the public was relatively
unengaged. Where change in behavioral patterns by large numbers of
people [was] involved, , . ,the general public [was] more intimately
impacted, band compliange [was] more difficult to secure. w14 In
Oklahoma City, the School Board initially 'complied" with Brown in
such a way ﬁhat the behavioral pattern‘s of the general public were not
greatly disturbed, The minority-to-majority transfer policy allowed
the schools Eo remain virtually segregated.‘ ‘The District Court forced
the Board to adopt and implement policies that required significant
behavioral changes on the part of the general public (i.e., actual
integration), As a result, the publi¢ bécame politically engaged,which
made compliance. more difficult to secure, When the "Finger Plan"
was implemented in 1972, severa.i‘ schools experienced violence.
However, evidence in this and other studies indicates that the
attitudes of elites are more important than public sentiment in deter-
mining the impact of judicial policies, In Oklahoma City, local elites
initially urged acceptance and compliance with Brown, The public was
not active and accepted the policy changes calmly, Public opposition
to school desegregation did not develop until after the School Board
became critical of the court's degisions, Public opposition sﬁpported
the Board's position, Richard Johnson studied compliance with the
Supreme Court policy concerning religious practices in public schools.l‘5

He found that local elites could secure compliance with the judigial

Y1014, , p. 211,

15Richa.rd M, Johnson, "Compliange and Supreme Court Decision-
Making, " Wisconsin Law Review, No, 1(Winter, 1967), pp. 170-185,
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policies despite public disagreement with them. In the community
Johnson studied, extensive support for compliance with an unpopular
judicial policy existed among "important actors" or 'influentials' in
the community, '"If antagonisms existed in the community, they did
not become vocal, possibly because no leadership was provided among
community or school leaders, w16 Robert Cra'ln'“s study of school

de segregatioﬁ in several cities provides further support for this conclu~
gion. 17 Crain found that in seven of eight cities studiea, the school

board was able to mobilize support for its position regardless of

whether that position was Segrreéa‘tjl‘onist or ‘ltvggegrva.ti_o‘nist. The strong-
est public opposition to integration occurred in the two cities where the
school board opposed integration, And, like the situation in Oklahoma
City, the public opposition ”a,ppe‘e;.‘red only after the board had made it

1 .
118 -Moreover, Crain

clear that it would not integrate Ehe schools, . .,
concluded that the violence that acgompanied the gourt-ordered integra-
tion of New Orleans' schools ''arose from a general fa'i.lLi;re of
community leadership, resulting in a breakdown of social control over

19

the masses." This conglusion also gorresponds to a finding of the
present study. Elite inacgtion in QOklahoma City created a power vacuum
that was filled by patrons'interest groups led by political amateurs,

Without positive elite leadership to gain public acceptance of the

16Ibid. , 174-175,

17 Robert 1., Crain, The Politics of School Desegregation (Garden
City: Doubleday & Company, Inc., 1969).

B1i4., p. 134

191bid., pp. 315-316,
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judicial policies, the imposition of the unpopular judicial policies on

the School Board exacerbated the conflict, Frank Sorauf examined the

effects of Zorach v, Clapson on public poliey, 20 He expressed a
similar notion when he said that judicia.l policy represents a ''continua-
tion and extension, rather than a,'r'esolutior;, of conflict. . . . w21
Another conclusion of the present study concerned the paradox of
judicial policy-making. The paradox is that judges, especially federal
judges, are more insulated frorﬁ direct local poiitical pressure than
are other local policy‘-makers. Therefore, judges have greater
freedom to enforce national (as opposed to local) values and policies.
However, the same factors that insulate judges also prevent them from
providing the political leadership necessary to secure public acceptance
of policies. Action and support f_1:orn local elites is essential if judicial
policies are to be implemented and accepted by the public. But local
elites are influenced moré by local political pressures than are federal
judges, and are less likely to enforce national policies that run counter
to local community preferences, .Sarrvluel Krislov compared aspirations
of attorneys general and federal judges, 22 He concluded that federal
judges were more national in their outlook than were other local policy-

makers (i,e,, attorneys general). Jack Peltason did a study on the

2Ol:’ra,nk J. Sorauf, '""Zorach v, Clauson: The Impact of a Supreme
Court Decision, " American Pdvlit'i.cal ‘Science Review, LIII (September,
1959), pp. 777-791. o ‘

21bid., p, 791.

ZZSamuel Krislov, '""Constituency versus Constitutionalism: the
Desegregation Issue and the Tensions and Aspirations of Southern
Attorneys General, "' Midwest Journal of Political Science, III (Febru-
ary, 1959), pp. 75-92. o i ‘ '
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role of Southern federal judges in enforcing B;gwnr v. Boaxd o_fEduca-
E;L_o_n. 28 He also found that federal judges were in a better position to
enforce Supreme Court decisions than loecal elected officials. However,
he observed that the 'effectiveness'' of court decisions rested '‘on the
power that [could] be mobilized behind the value[s]' embodied in
them, 24
Thus, several findings of the present study reveal nothing new,
but they provide further support for findings of previous studies. The
conclusion concerning the ''relative impact' of Supreme Court and
District Court decisions, however, is unique, There have been no
other studies focusing on the question of the relative impact of higher
and lower court dec-;sions, In this study, decisions of the lower court
had a greater and more direct imﬁact than those of the Supreme Court,
The limitations of the case study method prevent constructing
generalizations, but the finding in this instance draws attention to the
need for further research on the question of relative impact, It also
indicates that lower courts may, 'i‘,n.certain circumstances, be more
important judicial policy-makers than the Supreme Court, Political

scientists have perhaps been overly congerned with the Supreme Court.
An Afterthought Regarding Methodology

The Need for A Precise Definition of Impact

Scholarly research in political science must begin with precise

concepts and a rigorous research design if it is to contribute anything

23Jack W. Peltagon, Fifty-Eight Lonely Men: Southern Federal
Judges and School Desegregation (New York: Harcourt, Brace and World,

neG, ,

241hid,, pp. 246-250,
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to the development of a general theory of politics, Imprecise defini-
tionsare an underlying problem with this study and impact studies
generally. Impact requires a precise definition if it is to be research-
able, Defining impact in terms of changés in local policies and
behavior tl;lat resulted from court degisions does not add as much
precision as might be desired.

Previous impact studies a‘lso suffer from imprecise definition,
Stephen Wasby has written the only book-length discussion of judicial
impact. 25 He never defines impact precisely, He observes tha,f the
"term aftermath is too broad" and compliance is only one aspect of
impact and is too narrow. 26 Impact, 'presﬁmably, is somewhere in
between, Wasby succeeded in determining what impact was not without
ever defining it precisely, Other studies also defined impact in general
terms, Some viewed impact as responses of certain individuals or
groups, 27 Others viewed impaqﬁb as changes in public¢ policies or
practices,

The present study is more precise in defining impact, than many
previous studies have been., The studies with the most precise defini-

. . . 2 ,
tions focused on compliance or non~compliance, -9 .However, if

25Stfs:phen L. Wasby, The Impagt of the United States Supreme
Court: Some Perspectives (Homewood, Illineis: The Dorsey Press,

1970)
26

Ibid., p, 28,

27See for example Patric, p. 455; Beany and Beiser, p. 477;
Stumpf, p. 376; Wald, p. 149,

28See for example, Sorauf, p. 777; Katz, p, 397; Birkby, p. 307;
Stephens, p. 242.

29See for example Johnson,
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research is to advance beyond studies of comp l'la.t}ce to studies of
impact, then perhaps it is necessary to leave the definition broad.
Legitimate research can look for impact without preconceived notions
about what it is,

A final word on an underiying assumption of impact studies is an
order.

A Critique of the Cause -Effect Assumption of
Impact Studies ! e

This approach to impact analysis views coui‘t decisions and the
policy goals embodied in them as a stimulus or independent variable,
The changes, however they are defined and measured, that follow, are
"impact'' or the dependent variable. There is a baslc weakness in
utilizing this stimulus--response approach. That weakness is the
assumption of a cause -effect relationship between a court degision and
changes that occur afterward, Even if the changes here had been
defined and measured more precisely, there would be no evidence to

3

prove the existence of a causal relationship, Stephen Wasby asks, '"if
several factors are operating in the‘ same direction, how does one
'separate out' the impact the Court's decision has by comparison with
other elements of the situation? 130
On the other hand, there is support for the contention that court
decisions at least influenced changes in logal policy and behavior,

Interviews with members of the school board and representatives of the

groups indicated that their actions were stimulated by court decisions.

*Owasbhy, p. 32.
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Thus, while there is no quantitative evidence of a cause-effect relation-
ship between judicial policies and changes that occurred afterward,
there is qualitative evidence from the interviews of such.a relationship.
Judicial policies account for at least part of the changes, Moreover,
there is no evidence of any factors other than court decisions that
operated to encourage school desegregation in Oklahoma City.

Impact research cannot tell us much unless the research is
conducted rigorously. Amid the‘ cries for '"action'" and ''relevance, '
one must not lose sight of the need for schqlarship and precision in the

research.
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SCHOOL BOARD QUESTIONNAIRE

Why did you run for the School Board?

In your opinion, what should be the function of courts in American
Government? How well do you think the courts do the job they are
supposed to do?

Do you recall your reaction when the Supreme Court ruled that

segregated schools violated the constitution?

Do you recall your reagtion to Judge Luther Bohanon's rulings
ordering the school board to take agtion to integrate Oklahoma
City's schools? :

Which decisions, the Supreme Court's or Judge Bohanon's, had the
greatest effect on you and your family and friends?

Since the courts have sald we must integrate our schools, what
should be the action of the school board?

Generally speaking, what agtian should government take with
regard to desegregating sghools?

Are there any organized groups involved in the school desegregation
controversy? Which groups have been most successful? What
about the business community?
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SCHOOL ADMINISTRATION QUESTIONNAIRE

In your opinion, why has the school desegregation issue not been
resolved after more than ten years of litigation?

Which decisions, the Supreme Court's or Judge Bohanon's do you
think had the greatest impact on the community? Why?

Are there any organized groups involved in the desegregation
controversy? When and why did they form? What about profes-
sional education organizations? What about the business commun-
ity?

What has been the nature of their involvement?
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GROUP QUESTIONNAIRE

How did (the organization) originate? Why was it organized? In
response to what? When?

What kind of tactics did you use? How did you exert influence?

Where is power in Oklahoma City? Who (or what group) is influen-
tial in the school desegregation controversy? What about the
business community?

Did you coordinate activities Wl.th other groups'? Is there any over-~
lapping membershlp'P

Why is the desegregation issue ‘still unresolved after more than ten
years of litigation?
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JUDGE LUTHER BOHANON QUESTIONNAIRE

Did Brown v. Board of Education have any affect on the Federal
District Court here before the Dowell case wasg filed?

Do you follow the decisions of bther-district judges? Do you know
them personally and do you discuss the problems of cases with
them?

When one of your decisions is appealed do you have any personal
contact wu:h the appeals judges or is it strictly formal?

Has there been any local political pressure on ydu as a result of
your decisions in Dowell? Has it affected the way you have ruled?

What is the role of the Federal Digtrict Court in determining
policies concerning school desegregation?

How does judicial dec'lsionmnflaking relate to local policy-making?

Why is the school desegregation controversy still unresolved after
more than 10 years of litigation?

Why have there been no guidelines from the Federal Courts con-
cerning the exact meanings of ''desegregation,' !'integration,"
and ''good faith''?

Where is power in Oklahoma City? Who has been influential in
shaping school policy? What about the business community; the
civic leadership?

There appears to have been little negative reaction to Brown v,
Board of Education in Oklahoma City. Why has there been so
much negative reaction to your decisions in the Dowell case?
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INTEGRATION SCALE
R>.,90

Negroes have the right to use the same public parks, restaurants,
and hotels as white people. '

a, agree strongly
b. agree slightly
c, disagree slightly
d. disagree strongly

There should be laws against marriage between Negroes and
Whites, ‘

agree strongly
agree slightly
disagree slightly
disagree strongly

jo M e] O“m

Courts should make rulings requiring integration of public schools,
parks, and other public facilities,

agree strongly
agree slightly
disagree slightly
disagree strongly

[o PR o Ik o il

Congress and state legislatures should pass laws requiring integra-
tion of public schools, parks, and other public facilities.

. agree strongly
agree slightly
disagree glightly
. disagree strongly

a0 op

White people have a right to keep Negroes out of their neighborhoods
if they want to, and Negroes should respect that right,

agree strongly
agree slightly
disagree slightly
disagree strongly

RO T W
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Negroes shouldn't push themselves where they are not wanted.

a, agree strongly
b. agree slightly
c. disagree slightly
d, disagree strongly

Government shouldn't try to force integration on people.

agree strongly
agree slightly
disagree slightly
disagree strongly

G op
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INTEGRATION SCALE CHANGES

These two questions were used in the school board interviews:

1. Negroes should have as good a chance as white people to get any
kind of job,

a, agree strongly
b. agree slightly
c. disagree slightly
d. disagree strongly

2. There should be separate gections for Negroes in street cars and

busses,

a. agree strongly

b. agree slightly

c. disagree slightly
d, disagree strongly

These two questions replaged the above two in the scale used in the
interviews with the groups:

1. Children get a better education in integrated schools.

, agree strongly
agree slightly
disagree slightly
disagree strongly

[o PN s e i ]

2. Bussing is a legitimate method of integrating the public schools.

agree strongly
agree slightly
disagree slightly
disagree strongly

Lo o
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