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CHAPIER 1
INTRODUCTION

Collective bargaining, while solving most of the disputes which arise
in union-management centract negotiations, leaves many differemnces over
working conditions in doubt. These differences may arise from an ambigu-
ous contract containing few, if any, references to subcontracting. And
such differences in opinion may become major grievances.

The scope of collective bargaining has been broadened to include
under "working conditions" many new areas, among them subcontracting.

The increased scope and complexity of collective bargaining have brought
about the need for an instrument to preserve industrial peace. This need
has been partially met by the voluntary submission of grievances to arbi-
tration. Individual arbitrators are selected to decide whether the ob-
jecting party has a legitimate claim based upon the contract language (or
contractual intent). They must also determine if management has, or has
not, through negotiations contractually reduced its unilateral authority
in a particular area.

Subcontracting has in recent years become one of the most contro-
versial areas of disputes; therefore, the title of this thesis is, "The
Effects of Arbitrators’ Decisions in Subcontracting Cases Upon Management

Rights."

Problem

Most labor contracts cover the bargaining unit employees and not the

operations of the firm. 1In the absence of specific contractual language,
1



employers maintain it is their fumction to operate the business efficient-
ly with the most economical factors available. Historically, management
has made unilateral decisions within this realm.

On the other hand the job security of the individual union member
and of the bargaining unit as a whole dictates that grievances be filed
whenever subcontracting is suspected to be in violation of the meaning and/
or intent of the contract. Legitimate functions of both labor and manage-
ment may be involved within the grievance. And if an extreme position is
taken and insisted upon by either party to the comntract, a situation can
develop where industrial peace will be difficult to achieve.

This thesis addresses itself to one phase of this broad problem,
i. e., the effect of arbitrators' recognition of implied limitations upon

management's right to subcontract.

Methodology

To establish a basis for the understanding of the issues involved and
to determine the pertineant factors, the following methods were used:

1. A review of the literature since 1945 was made. This review
sought to determine if there had been any change in the view of either
management, labor, arbitrators, or labor economists concerning management
rights in general, and subcontracting in particular. Previous studies on
subcontracting arbitration were also examined.

2, The question of arbitrability of subcontracting was examined
next. Is this a management prerogative that is not affected by the arbi-
tration clause? The 29 relevant decisions by the courts and the nineteen
decisions by arbitrators in the Labor Arbitration Reports (Volumes 1-37)
were examined to determine important criteria, opinions, and any dis-

tinguishable trend.



3. The determinants of the outcome of the arbitration of subconmn-
tracting cases were examined next. There were 18l relevant subcontracting
grievances examined. These cases were classified into types of work in-
volved, and factors that influence the determination of (a) violations of
the contract, and (b) acceptable actions by management. These determi-
nants were analyzed by time periods to distinguish trends in arbitrators'’

awards.

Terminology

Certain terminology utilized within this thesis warrants explicit
definition:

Subcontracting. In its common meaning, subcontracting is simply a
practice of letting a contract, under, or subordinate to, a previous
contract. From labor's point of view, subcontracting is the practice of
transferring work (production or service) or the opportunity to work from
the bargaining unit to other workers. These new workers may belong to a
union or be non-union workers. The work may be on or off the plant

premises. Some cases reported in the Labor Arbitration Reports include

work performed by another plant of the same company or one of its subsidi-

aries. Subcontracting is listed in the Labor Arbitration Reports under

sub-titles 2.137, 117,38, and 117.381.1

Management Rights. This managerial authority is called by many
names, e. g., prerogative, function, privilege. Fundamentally, these re-
fer to the protection of control and authority that management wishes to
retain in the operation of the business.

Arbitration. Labor arbitration refers to the settlement of proper

lsee pages five and six for limitatioms.



grievances by an approved third party. In most contracts there is a volum-
tary submission to the arbitrator of the issues in dispute. The decision
of the arbitrator is compulsory upon the parties. After an analysis of the
pertinent factors, the arbitrator gives his award. This award is a com-
pulsory setélewnnt--voluntlry labor arbitration decisions are final and
binding upon the parties. The arbitrator's duty is to interpret the con-
tractual language to determine if the grievance is valid.z

3 This is a statement in the contract at-

Management Rights Clause.
testing to certain basic rights or functions which management explicitly
does not surrender.“ Generally, a statement is included that indicates
that the stated functions are not all-inclusive. Also, commgnly included
is a statcn;ut to the effect that this clause does not negate other clauses
in the contract.

Arbitration glgggg.s These contracts have a clause which indicates
that all questions of interpretation or application of the contract, which
cannot be settled through the grievance procedure, will be referred to an
arbitrator for a final and binding decision. Definite procedures are
followed from the initial grievance to the selection of the impartial third
party and his award.

Arbitrability. This involves the question of whether the parties in-

tended to submit to arbitration the specific dispute. The arbitrability

of subcontracting is an illustration of this type of dispute. If the

2803 Chapter Three for opinions on this topic.

Slach clause is a separate entity and no attempt will be made to in-
clude all the terminology used in these clauses. This is omly an indica-
tion of a general model.

4503 Appendix A for an example.

5800 Chapter Three for opinions on this topic.



contract gives the arbitrator jurisdiction, either explicitly or 1-311066
through the contractual lunguuge then the grievance can be taken through

the arbitration procedure.

Linitations

This study was limited to the rights of management to subcontract
which are not restricted by law or governmental regulation. Illpgli co-
ercive action by a union to limit, or management to initiate subcontracting
was not studicd.7 Compulsory arbitration was not considered, nor arbi-
tration that is not: (1) agreed to in advance by the parties, (2) inm-
volved within the grievance procedure, (3) or otherwise jointly agreed
upon. Further excluded was arbitration that did not include interpreta-
tion of the meaning and intent of the terms and provisions of the col-
lective bargaining agreement.

Suits to compel arbitration under Sectiom 301 (A) and (B) of the Taft-
Hartley Act were a proper subject of consideration, if directly related
to the above-mentioned subcontrlcting.a

Subcontracting in the Labor Arbitration Reports include case listings

from the titles 2.137 and 117.38. This includes those cases from Volume
1 through Volume 30. From Volume 31 through Volume 37, the title for sub-
contracting is listed under 117.38l.

The arbitrability of subcontracting grievances has been listed under

94.101, 94.103, and 94.117 from Volume 1 through Volume 30. Volumes 31,

68.. Chapter Three.

7?or a discussion of this see: Ralph Slovenko, ed., Symposium on
LMRDA: The Labor-Management Report and Disclosure Act of 1959, (Baton
Rouge, 1961), pp. 793-925.

8The appropriate parts of Section 301 are included in Appendix B.



through 37 list such titles under 94.166.
These cases for both subcontracting and the arbitrability of sub-

contracting cover the period from 1945 to 1962. (Labor Arbitration Re-

ports, Volumes 1 through Volume 37.)

Cases listed under these titles that are not applicable to the study
of subcontracting were not considered. Exclusions are: Contract negoti-
ations before an arbitration board, grievances that are referred back to
the parties for further negotiations, decisions by either arbitrators or
courts that are lppclled,g damages sought by either party from present or
prior awards, and case listings under 94.166 not directly related to sub-
contracting awards.

Basically, arbitrators' opinions were studied; however, in certain
cases judicial opinions were studied to determine arbitrability of sub-
contracting disputes. When arbitrability had been determined, them arbi-
trators’ opinions concerning precedents, trends, peculiarities, and gener-

al characteristics were examined in detail.

Plan of Presentation

Chapter II is devoted to a review of the literature concerning labor-
management concepts of management rights and the issue of subcontracting.
An analysis of the determination of arbitrability is presented in Chapter
III. Chapter III also includes a discussion of the Warrior and Gulf de-

cision by the Supreme Court. An analysis of the Labor Arbitration Reports

to determine the views of arbitrators is presented im Chapter IV. Chapter

9Eo'¢v¢r see pages 26-34 for a discussion of decisions leading up to,

and including, the United States Supreme Court decision in United Steel-
workers of America versus Warrior and Gulf Navigation Company.



IV also includes the determinants of subcontracting arbitration and a
classification by types of work subcontracted. A detailed analysis of
the determinants of subconﬁfacting arbitration by time period is included
in Chapter V. Special attention was given to the importance of implied
restrictions upon management's right to subcontract in Chapter V. A sum-

mary statement of the effect of arbitrators' decisions in subcontracting

cases upon management rights is made in the final chapter (Chapter VI).



CHAPTER 11
REVIEW OF SELECTED LITERATURE

The expanding scope of collective bargaining has created difficulties
over management rights. The rights or prerogativgs issues strike at the
heart of labor-management functions (job security-versus-direction of the
working force or management of the business.)

This chapter will be devoted to a survey of selected literature on
management rights and subcontracting arbitration. Have management and
labor leaders changed their viewpoints on unilateral managerial actions?
What are the opinions of arbitrators and other labor-management authori-
ties on nnﬁaserinl s;bcontracting? The first section of this chapter con-
tains a statement of two basic theories concerning management rights.

The second section is an examination of previous and current thought on
arbitration. The third section is devoted to statistical studies on sub-
contracting. The fourth section is devoted to the criteria used in de-
termining the propriety of subcontracting. The fifth section deals with

changes in the viewpoints of arbitrators.
Two Basic Theories

Most managerial authorities list two main areas of thought con-
cerning management rights. The residual theory developed before unioms
began limiting management's rights to unilateral action. This theory

maintained that most powers, whether they be termed functionms, prerogatives,



or rights are retained by nanasenen:.l However, with the adveant of the
large industrial union these powers vere limited. Formal contracts re-
stricted unilateral actions of management. The theory currently assumes
that ln;lgencnt has incurred through collective bargaining certain spe-
cific restrictions upon its rights.
Hanpgaueﬁt does not, however, surrender any rights or privileges
that have not been s;ecificnlly negotiated away in the collective bargaining
process. Most believers in the residual theory prefer strict enforcement
of all the requirements built into the contract. This legalistic attitude
often creates an atmosphere which is not conducive to industrial peace.
The more modern, though not necessarily the most popular, theory is
the trusteeship theory which emphasizes the different obligations of

2 The principal obligation of management is to operate the

management.
firm in the most efficient manner possible, so as to maximize profits
which accrue to the stockholders. But management's responsibility does
not end at this poimnt. Management has a responsibility to labor in the
provision of jobs, and a responsibility to the consumer for the product

he buys. And management has certain obligations to the community in which
it operates. Therefore management's responsibilities are fourfold. Many
believe that these responsibilities can best be served by union-management
agreements. This theory (trusteeship) takes the position that collective
bargaining does not restrict the functions of management. The question

of exclusive subjects is not the focus of the problem, but rather, manage-

ment's proper function is focused upon administration, and upon its

liee H. Hill and Charles R. Hook, Jr., Management at the Bargaining
Table (New York, 1945), pp. 56-60.

2Harold W. Davey, Contemporary Collective Bargaining (Englewood
Cliffs, 1959), p. 16l.
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fourfold responsibilities.

Previous and Current Thought on Arbitration and Management Rights

President's Labor-Management Conference of 1945. One of the first

attempts to deal with differences of opinion concerning management's
right to manage was the President's Labor-Management Conference in No-

vember, 1945.3
The Committee on Management's Right to Manage was asked to consider:

The extent to which industrial disputes can be mini-
mized by full and genuine acceptance by organized labor of.
the inherent rights and responsibilities of management to
direct the operation of an enterprise.4

The management members of the Committee on Management's Right to
Manage proposed certain exclusive management functions. A summary of
these functions includes:

Determination of products; lay-out and equipment; fi-
nancial policies; management organizatiom of each producing
or distributing unit; job content; and safety, health, and
property protection measures where legal responmsibility of
the employer is involved.3

The labor members did not specifically take a negative attitude

toward these functions, but instead preferred a flexible approach. These

members said that:

It would be extremely unwise to build a fence around the
rights and responsibilities of management on the one hand and
the union on the other. The experience of many years shows
that with the growth of mutual understanding the responsibil-
ities of one of the parties today may well become the joint
responsibility of both parties tomorrow.®

3United States Department of Labor, The President’'s Mational Labor-
Management Conference: 1945. Bulletin No. 77 (Washington, U. S, Govern-
ment Printing Office, 1946).

41bid., p. 57.

S1Ibid., p. 58.
61bid., p. 61.
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Industrial Relations Research Association (First Annual Meeting).

Summer H. Slichter was chairman of the session entitled, "Collective
Bargaining and Management ll:lght:s."7

Father Brown contrasted the views of labor and management. In his
opinion labor did not want to share in the functional responsibility of
management. But labor in pursuing its desires was interested in expan-
sion of the area of collective bargaining. Management on the other hand
wished to retain its authority. Management based its authority upon
legal and historical grounds, and took the position that the direction
and control of business can best be maintained by the preservation of
management rights.

Douglas Brown indicated that there are many differing views con-
cerning collective bargaining. From these views he developed three as
representative of this area of thought on collective bargaining agree-
ments.

One view is that management retains all the powers or rights which
have not been specifically restricted by the collective bargaining agree-
ment .8 Therefore, the union would not obtain any control over the dis-
cretion of management to use its judgment (act unilaterally) except for
the definite restrictions that were made during the contract negotiatioms.
The residual rights of management at common law could further be limited
only by statutes.

The second view (at the other extreme) maintains that the recognition
clause or any similar contract language limits unilateral changes by

management. No change would be allowed concerning the wages, hours, and

7
Industrial Relations Research Association, Proceedings of First
Annual Meeting (Madison, Wiscomsim, 1949), pp. 132-170.

88111 and Hook, p. 74.
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working conditions upon which labor and management had agreed. If a change
is desired, the bargaining process must be used. Consultation with the
union would be necessary before any action could be taken by management

on a non-negotiated subject.

The preceding views were rejected by Mr. Brown as impractical.

The third and the most practical view was expressed by Mr. Brown as
one in which "qodcs of proccdur¢“9 or past practices are the criteria for
unilateral actions. Management can unilaterally exercise those rights
which it has customarily exercised in the past. Though the collective
bargaining agreement has been reached, the limitations upon management
are only pertinent to those courses of actiom which have not been used
before. Conditions of employment not specifically referred to are assumed
to follow the pre-existing patterns (modes of procedure).

Messrs. Saugee and Tannenbaum substantially agreed with Mr, Brown's
third view. Mr. French, of the National Association of Manufacturers
agreed with the third view on most points; however, he would reserve
certain functions of authority and responsibility to managerial dis-
cretion.

Charles Wiedeman of the International Association of Machinists
summarized these papers from the labor point of view. He was critical
of the adherence by some to definite prerogatives of management in
certain subjects on conditions of employment. He referred to the histori-
cal "divine rights" of management as being subconsciously referred to by
the discussants. He felt’ that management should:

. « . withdraw into a managerial capacity, concerned only with
sales, distribution, and technological processes. Let labor

9Industrial Relations Research Association, p. 148.
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through its collective agencies handle problems dealing

with the human and social aspects of our economy.

National Academy of Arbitrators (Nimth Annual Meeting). '"Manage-
ment's Reserved Rights: An Industry View" was delivered by James C.
Phelps.ll Mr. Phelps referred to management rights as 'the residue of
management's pr-—nxi-ting functions which remains after the negotiation
of a collective bargaining agreennnt.“lz But, he pointed out, arbitrators
and other interested parties have not been consistent in their approach to
the question of managerial initiative after the signing of a collective
bargaining agreement. (The views expressed by these parties are similar
to those on pages 11 and 12 of this thesis.)

Mr. Phelps pointed out that arbitrators gemerally, and certainly
management, follow the view that management retains the same right it had
before collective bargaining, except for the specific restrictions imposed
by the contract. But some arbitrators do not follow this principle, and
even those who do only partially use the principle in practice. Am analy-
sis and interpretation of the existing contract are necessary, but the
arbitrator should refrain from stating what he thinks should be in the
contract.

The Management Riéhts Clause has value because it offers written
evidence both to arbitrators, whg can cite the specific language in de-
cisions, and shop supervisors, who iust apply the written contract at the
production lavel. Mr. Phelps indicated that it should be unnecessary to

include a statement in the Management Rights Clause that management is not

101b1d., pp. 169-170.

llNational Academy of Arbitrators, Management's Right and Arbi-
tration Process, (Proceedings of Ninth Annual Meeting) (Washington:
1956), pp. 102-117.

127p4d., p. 105.
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obligated to any further degree tham that specified within the contract.

In summary, Mr. Phelps indicated that management’'s function is to
manage the business. He said:

To read into the mere act of signing a contract implicatioms

that may never have been considered by either party is repugnant

to the basic concept of the collective bargaining agreement that

it is a voluntary act of the parties. To the extent that the

parties have not seen fit to limit management's sphere of actionm,

management's rights are unimparied by the contract.l3

Arthur J. Goldberg, then general counsel for the United Steelworkers
of America, discussed "Management's Reserved Rights: A Labor View,"l4
Mr. Goldberg indicated that management's traditiomal view of its rights
often is not valid. Labor also has many rights and customs which should
not be ignored, and neither party cam produce without the other. When
the collective bargaining contract is agreed to in writimg, it represents
a mutual agreement by both parties for the benefit of both. The agree-
ment is not an attempt to impose the will of one party upon another.
Labor recognizes that someone must be the manager. But labor has the
right to grieve when management unilaterally acts in the supervision of
the working force. Mr. Goldberg said:

It is essential that arbitrators not give greater weight

to the directing force than the objecting forcel3... After

they /management and labor/ have come to terms, we cannot now

assume that somehow one party to the deal brings into it a

backlog of rights and powers it enjoyed in dealing with indi-

vidual employeesl6,... To suggest that management can make

changes at will unless the contract specifically bars it is

unfair and can lead to placing so many bars in the contract
as to make successful negotiating increasingly difficult and

131bid., p. 117.

141p1d., pp. 118-129.

1slbid.. p. 121.

105514, 5. 125.
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operations less and less flexible, with detailed considera-

tion of the facts and merits of each case replaced by pre-

cise rules and regulations.l’

Sidney A. Wolff indicated that the area of management rights is one
of the most troublesome areas.l® Mr. Wolff tends to agree that manage-
ment retains all of its "normal and customary rights."19 "Good faith"20
should be characteristic of all managerial action. "Just cansa"zl and
reasonableness are other criteria for the evaluation of the actions of
management. The recognitiom clause does not limit the right of actiom
as might be inferred by some arbitrators. An inadequate Management
Rights Clause may provide a situation where managerial functions could
be rcdnced.z2

Mr. Wolff believes thl; Mr. Goldberg's limitation on management
righgs to only those rights established in the contract is an extreme
position. He concluded that positions of both labor and management ap-
pear to be extreme at times .23

Neil W. Chamberlain developed several interesting aspects of the re-
served rights question.z4 He disagreed with Mr. Goldberg's contention

that labor grievance and management action should be given equal signifi-

cance. Basing this view on the organizational way of life, Mr. Chamberlain

171bid., p. 126.
181p1d., p. 129.
191bid., p. 130.
201p1d4., p. 134.
21l1bid., p. 133.
225¢¢ Appendix A for what Mr. Wolff considers an adequate clause.

23Hanngennnt Rights and the Arbitration Process, p. 138.

24&130 see Neil W. Chamberlain, The Union Challenge to Management

Control (New York, 1948).
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indicated that the managerial action, if reasonable and in good faith,
should be upheld. He said.

Management requires initiative, and initiative requires
discretion and the exercise of judgment, and if that judgment
is exercised fairly, it should be upheld even though the
union-equally fairly--would have it otherwise.25
Mr. Chamberlain agrees with Mr., Wolff that Mr. Goldberg's approach

to using practices that have developed contractually between the em-
ployer and the union to the exclusion of any other managerial actiom is
not acceptable. The philosophy behind our enterprise and legal system
would tend to preclude such a relationship. "The right of initiative"26
belongs to those managements which act in good faith and with reason.

Mr. Goldberg's argument comcerning the whole agreement was termed"appro-
priate."” There should be, according to Mr. Chamberlain, the understanding
that collective agreements involve both explicit and implied obligatioms
of mutual responsibility. Therefore, an arbitrator would be correct if
he interprets the contract according to the implications of the explicit
clauses. The recognition clause implied greater importance thamn just the
recognition of the union. He concludes:

I would maintain that recognition of the union-the col-
lective bargaining process itself-binds management to prior
consultation and negotiation with the union on a certain
generally understood range of subject matter and imposes on
it the obligation of seeking agreement in these areas during
the lifetime of the agreement, even though it does not de-
prive management of the power of action, failing an agreement
which it is in its interest to secure.27

In his paper, "Arbitrability and the Arbitration Process," Jules J.

Justin develops the functional relations between arbitration and the

25Haangannnts Rights and the Arbitration Process, p. 140.
261pid., p. 141.

271bid., p. 148.
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.rbitr.:or_za Mr. Justin identifies the function of an arbitrator as the
duty to determine the issues of a dispute only on matters involved within
the contract. If the contract does not give an arbitrator the appro-
priate jurisdiction, the dispute is not arbitrable, i. e., the arbitrator
cannot determine the merits of the dispute. When a case goes to court,
unless the court is specifically asked to evaluate the merits of a par-
ticular dispute, it should determine only the jurisdiction of the arbi-
trator. Reference should not be made by courts to the merits of the cases
in questions involving the determination of arbitrability. However, when
there is an absence of a written agreement or when the arbitration clause
excludes certain issues, arbitrators should attempt to uphold the "contract
of settlement."?? The basic problem, according to Mr. Justin, is the
“"conflict and confusion resulting from mixing up initially the arbi-
trator's jurisdiction on the one hand and his authority to decide the
merits of the dispute on the other hnnd.30
Harold W. Davey substantially ggreed with Mr. Justin's conclusionms.!
Although Mr. Davey disagreed om the relative importamce of arbitrability,
he agreed on the functional responsibility of the arbitrator im this
realm. Jurisdictional arguments tend to be weakened by the merits im-
volved within the case. Mr. Davey'’s solution to this perplexing problem
was the separate analysis of arbitrability and the merits of the case.
He concluded with this statement: "Pnrti.s who are operating in good

faith with a mature understanding of the arbitration functiom should

281b1d -y pp¢ 1'3& .

ot i 5.

301b1d.’ p. ?.

31l1bid., p. 40.
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rarely disagree on nrbitrability."32

Review of Statistical Studies

Many studies have been made.on the differing aspects of subcontracting.
Most of the following studies indicate the degree and nature of the sub-
contracting.

One study indicated that nine of 51 companies under study had negoti-
ated with a union on managerial suhcontracting;33 Representatives of
eight of the nine firms indicated they desired a reduction in the degree
of union penetration in this nrea.34

Another study has shown that contracts with non-manufacturing firms
contained twice as many restrictions on subcontracting as those with firms
whose principal function was nanufacturiug.35

In 1956 the Bureau of Labor Statistics of the Department of Labor
made an analysis of 164 contracts inm which subcontracting was specifi-
cally mentioned. In 12.2 percent of these cases subcontracting was
prohibited when employees would be laid off. 1In the other 87.8 percent
subcontracting was conditionally permitted though employees would be laid
off. These limits were as follows: the union had to be notified prior

to the actual subcontracting (9.8 percent); union permission was required

(6.0 percent); subcontracted work must go to a contractor who observes

321p1d., p. 40.

33Mi1ton Derber, W. Ellison Chaimers and Ross Stagner, "Collective
Bargaining and Management Functions," Journal of Business, XXXI (April,
1958), p. 109.

341bid., p. 111.

353ur¢lu of National Affairs, Labor Relations Reference Manual,
XXXXVI, p. 21.
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union agreement (48.8 percent); subcontracting allowed only if necessary
facilities or employees are not available (10.4 percent); and other
limitations (12.8 pcrcant).36

A study was made of contracts that covered 1000 or more employees
in most industries except the airline and railroad industries. This
study of contracts in effect in 1959 indicated that 77.6 percent of the
cases studied made no reference to subcontracting. Of the 1687 agree-
ments studied four specifically prohibited any type of subcontracting,
379 limited or made subcontracting conditional, and five agreements
did not specify the nature of the restrictions (special cases).37

When industrial agreements were examined in 1959, it was found that
four industries (apparel and other finished products; petroleum, re-
fining and allied industries; utilities: electricity and gas; and comn-
struction) had limitations upon subcontracting in over 50 percent of their
agreements. Other industries which have a relatively high percentage of
limitation on subcontracting in their agreements include: tramsportation,
transportation equipment, and connunicntions.aa

One study indicated that unionized companies studied subcontracted
most of their comstruction and modernization work--80 percent and 70 per-
cent, respectively. Further, about three-fourths contract out some minor

construction~~50 percent contract less than one-quarter of this construction

360. S. Bureau of Labor Statistics, Monthly Labor Review, LXXIX (1956),
p. 1388. :

370. S. Bureau of Labor Statistics, Subcontracting Clauses in Major
Collective Bargaining Agreements, Bulletin No. 1304 (Washington, 1960),
p- 4. (Also see Appendix C for subcontracting limitations listed by the
Bureau of Labor Statistics).

381p1d. (Also see Appendix D for a listing of those unions which
had two or more subcontracting grievances.)
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work. Part of their maintenance work was contracted out by approximately

80 percent of the firms studied. However, most of these contracted out

39 Other sources indicate that the

40

less than 25 percent of such work.
garment industry also has many restrictions on managerial authority,
It was determined by Chandler and Sayles that the factor of most
importance in the decision to subcontract was cost (34 percent). However,
past practice (26 percemt), number of men on layoff (22 percemt), and

union pressure (18 percent) were other determinants of this decision.41

Criteria Used In Determining The Propriety Of Subcontracting

Several authorities have suggested certain criteria for arbitrators
to evaluate when determining the merits of a subcontracting case. The

increase of arbitration proceedings in this area suggests that closer at-

tention should be given to these criteria.%?

Probably the most extensive survey of the standards for evaluating
the propriety of subcomtracting have been developed by the Elkouri's.
They developed the following eleven criteria:

Past practice; justification; effect on the union; effect
of unit employees; type of work involved; availability of
properly qualified employees; availability of equipment and
facilities; regularity of subcontracting; duratiom of sub-
contracted work; unusual circumstances involved; history of
negotiations on the right to subcontract.43

39!1:3::0: K. Chandler lnd Leonard R. Sayles, Contracting Out: A
Study of Management Decision-Making, Columbia University, 1959), pp. 11-37.

4030nn T. Dunlop and James J. Healy, Collective Bargaining (Homewood,
1955), p. 485.

4IChnndler and Sayles, pp. 11-37.

42y, s, Ryder, "The Collective Bargaining Impact on Management Rights,”
Address on Industrial Relatioms, Bulletin No. 25, (1957) p. 7. Also, "AAA
Research Report,” The Arbitration Journmal, XII (1957), p. 134.

43Frl.nk and Edna Elkouri, How Arbitration Works, (Washingtomn, 1960),
pp- 343-3450
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One arbitrator indicated that the propriety of subcomtracting could
be determined by examining some or all of the following criteria:

Whether subcontracted work is to be performed continuously
or only intermittently; whether it is to be performed perma-
nently or omly temporarily; whether an emergency is involved;
wvhether unit employees are qualified to do the work; whether
employer has necessary equipment to do it; whether employer has
acted in good faith; whether subcontractimg has substantially
harmful effect on union or members of bargaining unit; whether
work is type which is frequemtly subcontracted in the industry;
and whether it is type on which enploxer normally sustains loss
or realizes unreasonably low profits. 4

Changes in the Viewpoints of Selected Arbitrators

Many arbitrators have chamged their viewpoint since 1945. In 1947
arbitrator HcCoy‘s indicated "arbitrators are unanimous in holding that
employers have the right to subcontract work unless such right is spe-
cifically restricted by contract."6 However in 1956 and 195947 McCoy
recognized implied limits from the recognition, semiority and other
clauses. These clauses implied subcontracting could make a nullify of
the contract. Other arbitrators such as Holly,as Klanon,“g Hillia-s,so

Ualleu,51 have also changed their views since their first subcontracting

4“Labor Arbitration Reports, XXV, p. 118, (Washingtom),
(Hereafter referred to as 25 LA 118,)

43prbitrator McCoy's award (12 LA 707) was cited 21 times by other
arbitrators. See Appendix E for a listing of subcomtracting awards which
were cited more thanm 5 times.

4612 1A 707.

4727 1a 671, 33 LA 278.

4819 1A 815, 36 LA 695.

4920 1A 690, 37 1A 834,

3021 1A 330, 36 LA 714.

Slag 1A 491, 34 1A 420.
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case.

Some arbitrators have consistently recognized limits to subcomtracting.
Arbitrator Wolff im 1950 indicated that some subcontracting could be ac~-

ceptable, but "that neither party will unilaterally take any action which

will nullify the contract.">2

Some arbitrators have been unable to find a consistent trend among

subcontracting awards. In 1958 Arbitrator Seward said:

Beyond revealing that other companies and unions have faced
this same question of implied obligations--have presented simi-
lar arguments and voiced similar fears--the cases show little
uniformity of either theortical argument or ultimate decisioms...
Within each group of decisions, moreover, there are conflicts of
principle and approach. The umpire has returned from his ex-
ploration of the cases a sadder--if not a wiser--man, echoing
the plaint of Omar Khayyam: 'Myself when young did eagerly
frequent Doctor and Saint and heard great argument about it
and about: but evermore came out by that same door where in I
went . '33

Arbitrator Teple in a December, 1961, decision examined many recent
decisions of other arbitrators. He was reluctant to adopt the implied
limitations on subcontracting even though mamy arbitrators had. He indi-

cated:

The right to subcontract is an important one, inherent in
the basic functiom of managing the business, and its abandon-
ment must clearly be based on reasonably clear evidence.
Arbitrator Dash indicated that most arbitrators consider contracting-
out to be arbitrable even though the contract is silent on subcontracting.

Further Dash found that in only nimeteen of 64 cases did the company have

the right to contract-out in the absence of comtract provisions. 1In 45

5114 LA 31. Arbitrator Wolff's award was cited twenty-two times by
other arbitrators. Most of these citations were in the years 1958-1962.

5230 1A 678, 682.

5337 1A 892, 898.
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decisions the right to contract-out was not completely tctnined.ss

Dash established patterns of limitations based upon previous awards
of arbitrators. The limits of good faith, economy and efficiemcy, and
past practice were most important. Components of good faith (mo 1ﬁ§;nt
to harm employees or union and no unreasonable, arbitrary or discriﬁi-
natory actions) were next im importance. The third item of importance
that limited management’'s right to subcontract was the recognitionm,
seniority, and other clauses. Any attempt to violate the spirit, inteant
or purpose of the collective agreement was the fourth important item.
Dash also emphasized the importamce of practices and relationships be-
tween the plrtics.56

Donald A. Crawford believed that there could be certain precepts
developed from the previous arbitrators' awards. He indicated that im-
plied limits were important. The recognition and other clauses could be
limits to subcontracting. He noted that this view was a minority view.37
Companies gemerally canmot subcontract to get lower wages. Contracting-
out regular plant operations and using non-unit employees to replace
bargaining unit employees are limited.?® Crawford implied that such
issues as past practice, business decisions and, in certain cases impli-
cations of the contract clauses were not the real justfications used to
prevent subcontracting. He said:

The doctrine seems to be that the company cannot under-

mine the status of the collective bargaining agent by
contracting out work primarily to beat the union prices,

5533 LA 925, 943-944.
561p1d.

578ational Academy of Arbitrators, Challenges to Arbitratiom (Pro-
ceedings of the Thirteenth Annual Meeting) (Washington, 1960), p. 68.

B1n1d., p. 69.



24

mor can the company comtract out permanent work without

compelling reasons other than a seeming desire to reduce

the status of the exclusive agent.5?

Frank and Edna Elkouri have also made an extensive study of manage-
ment rights. Instead of attempting to delimit the underlying and possi-
bly hidden factors that determine arbitrators’ decisions, they accepted
the more obvious explanations. They indicated that the recognition,
seniority, and other clauses may limit managene;t's right to subcontract.
This is especially true in the absence of reasonable good faith-business
decisions.60

In this chapter the thoughts of management, labor, and arbitrators
have been examined. Only the arbitrators appear to have substantially
changed their viewpoint in regnrd to managerial subcontracting rights.
Most arbitrators now recognize limitations from the recognitiom, sen-
iority, and other implied clauses. Many studies show other standards by

which to determine the propriety of subcontracting. In Chapters IV and

V these criteria will be analyzed.

1bid., p. 72.

sorrsnk and Edna Elkouri, p. 342.



CHAPTER III

ARBITRABILITY OF THE SUBCONTRACTING GRIEVANCE

Difficulties have arisen in grievance arbitration because one party
of the dispute (in almost all cases management) asserted that the grievance
disregarded certain basic rights or functioms. Generally management took
the position that the decision to subcontract or not to subcontract was a
management function, and that this decision was not subject to arbitration.

Topics discussed in this chapter include federal amd state court
rulings before the Warrior and Gulf decision; the Warrior and Gulf ruling
of the United States Supreme Court; state and federal court rulings on
subcontracting arbitrability after the Warrior and Gulf decision; and de-

termination of subcontracting arbitrability by arbitrators.

Court Decisions Before Warrior and Gulf

Arbitration of labor disputes has been the result of private labor-
management agreements. Many of the early common law decisions were not
favorable to contractual arbitration clauses that involved voluntary sub-
mission-compulsory settlement agreements. And the statutes in most
states were not conducive to the enforcement of these voluntary labor
arbitration agreements.

Today, New York has the most favorable state statute on labor arbi-
tration, but unfortunately many states still do not have statutes that
promote and effectively enforce labor arbitration proceedings. Common

law, supplemented by some federal decisioms, rather than statutes, rules

25
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in most of these states.

Even the New York Supreme Court did not wholly uphold the implica-
tions of the New York statutes. The New York Supreme Court im the Cutler-
Hammer ruling decided that

If the meaning ¢of the provision of the contract sought to

be arbitrated is beyond dispute, there cannot be anything to

arbitrate and the contract cannot be said to provide for

arbitration.

This 1947 decision indicated that the court did not accept the broad
meaning of the arbitration clause. This doctrine was quoted widely by
many courts. It hindered to some extent the development of the complete
federal policy on labor arbitration as outlined in the Labor-Management
Relations (Taft-Hartley) Act.z

The question of whether it was permissable to have an agreement to
arbitrate a future dispute remained in doubt umtil 1957. 1In 1957 the
United States Supreme Court held that Section 301 of the Labor-Management
Relations (Taft-Hartley) Act of 1947 allowed the court to fashiom the

3

necessary substantive law.” This decision (Lincoln Mills) allowed for

the future enforcement of collective bargaining agreements which called
for arbitration of unsettled grievances. The federal court made it ex-
plicit that arbitration was the procedure to settle grievance disputes
which could not be settled otherwise.

The courts have become involved in determining questions of

linternational Association of Machinists v. Cutler Hammer, Inc., 271
app. Div., 917 (N. Y. ct. app.), 6 LA 1031 aff'd 7 LA 959), 1947.

2Sp¢nifica11y, Section 30l1. See Appendix B.

rextile Workers v Lincoln Mills of Alabama, 353 U, S. 448, (40

LRRM 2113), 1957. ‘For an extensive discussion of this and other cases,
see Charles O, Gregory, Labor and the Law (New York, 1961), pp. 443-

496-
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arbitrability in several ways. The court may be asked for a "stay of
arbitration™ until the question of arbitrability has been decided. A
party may "seek a court order compelling the other party to arhitratc,“s
making it the duty of the court to decide the question of whether the
dispute should be taken to arbitration. Another situation involving the
courts occurs when an "award is taken to court for review or emforce-
ment."®

An examination of the cases reported in the Labor Arbitration Re-
ports on subcontractimg arbitrability presented to courts before the
Supreme Court's Warrior and Gulf decision in 1960 (discussed below) re-
veals some interesting facta.7

New York Courts. All the cases in New York were decided by the New
York Supreme Court and the New York Court of Appcals.a
- Arbitrators were asked to determine the merits of the dispute in
approximately 50 percent of these cases which the New York Courts de-
cided. Only one of the cases involved a contract which specifically
limited management's right to subconl:rncl:.9

The cases declared arbitrable by the New York Courts were decided

4prank and Bdna Elkouri, p. 124.

S1bid.

61bid.

?All of these cases are from the Labor Arbitration Reports, I-XXXVII,
sub-titles 94.101, 94.103, 94.117, and 94.166. Those cases that were en-
forced, appealed or reversed by higher courts were not considered. Neither
were actions to recover damages, settle contract negotiations or in any
way define or negotiate subcontracting. For a listing of the applicable
cases in the Labor Arbitration Reports for courts only see Appendix F.

Also see Appendix G for a listing of the awards not considered because

of the above factors.

85ee Appendix F for a listing of these cases.
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upon the basis of various criteria. Many mentioned that the acts or re-
lationships between the parties (Labor and Management) that had caused
the dispute were within the meaning and application of the contract. The
arbitration clause was the primcipal clause relied on to determine arbi-
trability. The recogmition and other clauses were rarely relied upon as
the determining factor. Subcontracting that could be construed as making
a nullity of the contract was given secondary importance. This claim had
to be supplemented with other clauses of the contract to make a valid
argument before the courts.

In cases where the need for arbitration was not established, the
merits of the grievances were used by the courts as a basis for finding
that there existed insufficient reason for arbitration. Good faith-
business decisions based on company practice (past practice) with no
contractual limit on subcontracting were the main characteristics of these
cases. Also, the finding that there was no dispute concerning the meaning
and application of the contract was characteristic of several cases. The
courts decided in the rest of the cases that since management had re-
tained its subcontracting prerogative, the arbitrators had no juris-
diction and there could be no restriction on subcontracting.

Other State Courts. Courts in other states followed the general legal
pattern of the New York Courts, but prior to the Warrior and Gulf decisiom
no cases in higher courts in other states were declared arbitrable.?
These courts decided there was no dispute concerning the meaning and appli-
cation of the contract because management had retained its right to manage
the business (subcontract). In one case the arbitrator was not given

jurisdiction because there had been no voluntary submission of the issue

1054 Appendix F for a listing of these cases.
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to the arbitration procadure.l1 In all other cases the courts decided
management could subcomtract where there were no explicit clauses limiting
subcontracting in the comtracts.

Federal Courts. The federal courts were equally divided on the
question of arbitrability. There were no specific comtractual limits om
management's right to subcontract in the cases decided by the federal
courts.l? Courts rejected the recognition, job classification and other
clauses as creating obligations to arbitrate. These courts relied
principally upon the arbitration clause to send to the arbitrator cases
which they felt involved a dispute over the relatiomships between the
parties, or a dispute over the interpretation of the meaning and appli-
cation of the contract.

Federal courts were reluctant to base their opinion on the merits
of the grievances. However, when claims of arbitrability were rejected,
the courts' supplemental support for the rejected claim included evidence
based on the merit of the grievance. This was always in support of evi-
dence that an arbitrator would not have jurisdiction, or that management
had specifically retained its subcontracting rights. In certain cases
the resistance of union pressure to limit subcontracting in the previous
contract negotiations was proof of the retention of management's preroga-

tive.
Warrior and Gulf Decision
Three years after the Lincoln Mills doctrine was established the

United States Supreme Court was presented with three cases on

1123 1A 302.

125¢e Appendix F for a listing of these cases.
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arbitrability. One of these, the case involving the United Steelworkers

of America versus Warrior and Gulf Navigation CQ-ggnx,13 dealt specifi-
cally with subcontracting arbitrability. The case involved a grievance
filed by the union that questioned the right of management to lay off
about one-half (nineteen of 42) of the employees in the bargaining unit
and subcontract the work formerly done by these men.
The company based its case on the fact that there were no prohibitionms
against subcontracting in the contract even though the unioﬁ had attempted
to limit subcontracting in past negotiations. Management felt that the manage-
ment rights clause which said, "matters which are strictly a function of

14

management are reserved," protected management's action.in this case.

Also, management pointed to past practice, economy and efficiency, and
good faith to supplement its case.

The union claimed that by contracting-out management had violated
the contract. The union said that subcontracting had created a partial
lockout, and further, that the action of management was not in good faith.

The District Judge dismissed the motion to require the employer to
arbitrate. He indicated in his decision that:

The labor contract does not prohibit, and is not sus-

ceptible of being interpreted to require that defendant is
prohibited from contracting out work.l5

The right to contract out work is an inherent, tra-
ditional right of management which may not be questioned
or subjected to arbitration in the absence of agreement

13the Court was presented with three cases. United Steelworkers of
America v American Mfg. Co., 80 S ct. 1343 (1960); Steelworkers v Warrior
and Gulf, 80 S, ct. 1347 (1960); and Steelworkers v Enterprise Wheel and
Car Co., 80 S. ct., 1358 (1960).

144; 14 712, 714-15.

1331 1a 712, 714.
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on the part of the defendsamt or an express limitation there-

of set forth in labor contract.l6

The union appealed to the United States Court of Appeals (Fifth
Circuit, New Orleans). The majority report indicated that the company's
contracting-out had not been "discriminatory, umjust or unreasonable,"17
The union's claim of a partial lockout was termed a "simple play on words
and is insubstantial."ls The majority further indicated that:

Whatever may be meant ordinarily by the term 'inherent
rights of management' we clearly have here a matter which by

the agreement of the parties is 'strictly a matter of manage-

ment . '1?

The minority indicated that the union's contention concerning the
current situation of subcontracting did meet the requirements for grievance
arbitration. The minority believed that the history of the relationships
between the parties should not preclude the current grievance.

The Steelworkers appealed to the United States Supreme Court, and in
a decision delivered June 20, 1960, this Court ordered arbitration of the
merits of the disputa.zo The Court, in its analysis of the three cases
had to deal with the problem of the role of the judicial system in de-
termining arbitrability. The Cutler Hammer doctrine was rejected by the
Supreme Court. In rejecting this doctrine the Court indicated that ordi-
nary contract law would not be applicable in this situation. Emphasis
was given to industrial stability. Arbitration procedures in the col-

lective bargaining agreements that lead to grievance settlement instead

1631 1A 712, 714-15.
1744 LRRM 2567, 2569,

181444,

lglbid.

2036 14 695.
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of industrial unrest were considered to be the dominant public policy.
Therefore, the Supreme Court limited the function of courts, but in-
creased the stature of arbitrators in the determinatiom of the meaning

of contractual language. The Court did this by indicating that, unless

there was strong language to the contrary, all questions on whether to

The Supreme Court decision did not chamge certain aspects of arbi-
tration. Courts may still decide arbitrability; however the courts may
not review the merits of the case.?? When the scope of the contract
covers the dispute (even frivolous claims), then the court must allow
the arbitrator to use his judgment in the final determination of the dis=
pute. The arbitrator is still limited to interpreting and applying the
contract .23

Not all authorities agree with the implications of the Supreme Court
decision. Harold Davey indicated that many parties do not want arbi-
tration of this type. He said that the differing opinions on the
functions of arbitrators should be considared.z4 Others objected to the

implications that arbitrators have more authority than that contained in

the arbitration agreement of the contract.

2136 LA 695.

221pid.
231b1d,

24&ichard Martin Lyon, "Resistance to Grievance Arbitration,” Person-
nel, XXXIX, (March/April, 1962), pp. 40-41., Quoting Harold Davey, "The
Supreme Court and Arbitration: Musings of an Arbitrator," Notre Dame
Lawyer, (March, 1961), pp. 138-145.

254ational Academy of Arbitrators, Arbitration and Public Policy.
(Proceedings of the Fourteenth Annual Meeting (Washington, 1961), pp. 8,
10. Also see New York Umiversity, Twelfth Annual Conference on Labor
(New York, 1959), pp. 211-226.
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Many agreed with the court decision.?® Some like Archibald Cox
prefer a liberal interpretation of the contractual language of the col-
lective bargaining agreement. He said:

It is not unqualifiedly true that a collective bargaining
agreement is simply a document by which the union and employees
have imposed upon management limited, express restrictions of
its other wise absolute right to manage .the enterprise, so that

an employee's claim must fail unless he can point to a specific
contract provision upon which the claim is founded .27

Court Decisions after Warrior and Gulf

All but one of the decisions on subcontracting by state and federal
courts after the Warrior and Gulf decision were decided in favor of arbi-
tration. The one decision declared the grievance was not arbitrable be-
cause it would "modify or amend"28 the agreement. Modificatiom or
amendment of the contract was specifically forbiddem in the arbitratiom
clause. In the other cases the courts indicated that management does
not completely retain its managerial subcontracting prerogative. This
is especially true when the arbitration clause indicates that all dis-
putes concerning the meaning and application of the contract are to be
arbitrated. Some courts said that any dispute or conflict over any act
or relationship between the parties is subject to the arbitratiom pro-
cedure.29 One court based its decision entirely on the United States

30

Supreme Court's Warrior and Gulf decisionm. In none of the above cases

did the courts examine the merits of the dispute in determinimg the

261b1d., pp. 211-226.

27Archibald Cox, "Reflections upon Labor Arbitration,"” Harvard Law
Review, LXXII (March, 1959), p. 1116.

2835 1A 168.

2935 1A 255, 35 LA 703, 37 LA 389.

3036 14 998.
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question of arbitrability.

Determination of Subcomtracting Arbitrability gx.Arbitratora31

What is the effect of subcontracting arbitrability decisions by
arbitrators? What factors are important in these decisions? The impli-
cations of subcontracting arbitrability determinatiom by arbitrators will
be examined in this sectiem.

Determination of arbitrability is left to the arbitrator for several
reasons. Usually the cost of an arbitrator is less tham court pro-
caedinga.32 Most agreements provide that questions of interpreting the
meaning and application of the contract shall be determined by an arbi-
trator, The arbitrator oftem determines arbitrability as part of}his
third party function. The implications of the arbitration, recognition,
and other clauses3> are the bases for this decision.34 There is disagree-~
ment among arbitrators over whether the merits of the dispute should be
introduced before a ruling is made on arbitrability. Ome view is that
arbitrability should be determined before the presentation of the merits

of the gricvance;35 The other view, held by only a minority of arbitrators,

315ae footnote 7 of this chapter for limitations. Also see Appendix
H for a listing of applicable cases in the Labor Arbitration Reports for
arbitrators omly.

32prank and Edna Elkouri, p. 120,

33Job security is the criterion for the filing of grievances based
on recognition, seniority, wage and other contract clauses. Employees of
a subcontractor replace bargaining unit employees. The union'’s status
as the bargaining representative, the cumulative semniority of the dis~-
placed employees, the mometary renumeration from specific positioms and
the other benefits are all threatened by the contractimg-out of work.

34l¢w York University, pp. 462-465.

3372 14 456, 460.
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is that arbitrability may be decided after the complete case has been
heard.3®

An examination of nineteen cases from 1945 to 1962 in the Labor
Arbitration Reports on subcontracting arbitrability shows that arbi-
trators rule almost unanimously in favor of a review of the merits of
the grievance. In only one case did an arbitrator rule otherwise. This
involved a dispute in which the arbitrator ruled the contract specifi-

cally excluded his jurisdiction.37

The arbitrator further rejected the
recognition and wage clauses as implied limits. He felt that the lamguage
of the arbitration clause precluded such clauses from limiting sub-
contracting.

The one contract that had a contractual restriction limiting sub-
contracting was declared by the arbitrator to be arbitrable.>® The arbi-
trator based his claim on the limitations involved in the scope clause.

All the remsining cases (seventeen) were declared arbitrable even
though there were no explicit contractual restrictions limitimng sub-
contracting. These arbitrators based their decisions upon the imnterpre-
tation of the arbitration clauses. These clauses indicated that disputes
over the meaning and application of the contract were arbitrable. Arbi-
trators in certain cases supplemented this claim by referring to the
scope, seniority, recognition, or other clauses of the contract.

Merits of the dispute were introduced in a small minority of the cases.

The history of negotiations between the parties, i. e., attempts to limit

3619 1A 737, 738.

3722 LA 251.

38,5 14 190.
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subcontracting in previous negotiations; past settlements; inpli#d recog-
nition of limits on subcontracting; and improper business decisions by
the employer, were of importance in several cases.

Most arbitrators did not introduce any merits of the grievance. 1In
eighteen of the nineteen decisions, the arbitrator decided that the dis-
pute was arbitrable. The arbitrator was asked to determine the merits
of the grievance in fourteem of these eighteen cases.3? 1In three cases
arbitrability was the only issue, and in one case the arbitrator decided

against further arbitration.

The rulings of courts and arbitrators were examined in this chapter.
Before the Warrior and Gulf decisiom both federal and state courts ruled
on questions of arbitrability. Onmnly the arbitration clause was effectively
used to find disputes arbitrable. Some of these rulings were based upon
the merits of the dispute. The Supreme Court rulimg in the Warrior amd
Gulf case prohibited state and federal courts from deciding these dis-
putes upon their merits. The court indicated that all questions over the
meaning and application of the contract should be arbitrated. The only
exception is specific contract language forbidding such arbitration. Im
cases pertaining to the arbitrability of the dispute, arbitrators have
consistently decided the disputes were arbitrable; 1. e., a determination

should be made on the meaning and application of the comtract.

395qe Appendix H for a listing of these cases.



CHAPTER IV
AN ANALYSIS OF SUBCONTRACTING ARBITRATION CASES CLASSIFIED BY TYPE OF WORK

This has been an era during which most unions have sought to broaden
the area of collective bargaindng.l This has caused unions to appeal to
grievance arbitration issues which were negotiated, but not limited in

* Arbitration can be a device by which a

previous contract negotiatioms.
union caul;cek to bring about limits on unilateral action by management.
Has grievance arbitration limited managerial authority? What has been
the effect of arbitration decisions upon management's right, to sub-
contract? These are questioms with which this chapter will be concerned.
This chapter specifically involves the effect of arbitrators' decisions
classified by type of work subcontracted.

It would be almost 1upossib10 to list completely the differing
variables that are involved in grievance arbitration. However, the mosﬁ
important variables are differences in: contract restrictions (most
contracts do not explicitly limit subcontracting), companies, unionms,
arbitrators, types of work, and individual grievances. Certain general

determinants of subcontracting arbitration have developed from these

differing variables. These determinants become apparent when an analysis

lgat Goldfinger, "Are There Limits to Collective Bargaining,"
American Federationists, LXV (December, 1958), p. 2.

2Sannl1 Cook, "The Right to Manage," Labor Law Journal, IX (March,
1958), p. 197.
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is made of the types of work involved in subcontractinmg arbitration.3

Cleaning Work

There were 21 disputes concerned with the subcontracting of cleaning
vork performed on the company premises. The arbitrators decided in almost
50 percent of these cases that the employer had violated the contract.

Ten percent of these contracts had an explicit limit upon management's
right to subcontract. In other cases, it was decided that management
could not lay off its own janitors and subcontract the work because of
these reasons: economy was not a sufficient justification; the employer
would violate the job classification or the recognition clauses; and by
such subcontracting the contract could be nullified. In these cases the
elimination of jobs by subcontracting was not justified by past practice,
good faith, the marginal nature of the work, nor the absence of any
showing of an intent to harm the union or the bargaiming unit.

Additional reasons that did not uphold the employer's actiom were:
not enough supervisors; comsultation with the union prior to subcontractinmg;
absence of ownership rights in the subcontractor; and absence of an agree-
ment not to subcontract though this had been discused im prior contract
negotiations.

In the cases where the arbitrators found no violations of the contract

there were no explicit limits on subcontracting. The main criteria for

3!0 importance should be given to the order in which the types of
work are placed. See Appendix I for the 181 "rights" disputes on sub-
contracting arbitration classified by types of work. Those cases that
were enforced, appealed or reversed by higher courts were not considered.
Neither were actions to recover damages, settle contract negotiations or
in any way define or megotiate subcontracting. These cases are all
listed in the Labor Arbitration Reports under subtitles 2.137, 117.38,
and 117.381. !
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allowing subcontracting were economy and efficiency, and past practice.
Contracting-out cleaning work that was the result of the creation of new
jobs (no plant layoffs) was considered a reasonable business decisionm.

In more than half of these cases, wage, work, seniority, and recognition
clauses were rejected by arbitrators as the bases for an award. In those
cases where employees were laid off, insufficient employees, the tempo-
rary (limited) marginal nature of the work, and industry practice were
found to be sufficient reasons for subcontracting. In no case was there
evidence of bad faith (intent to deprive union employees of work or im-
tent to harm the bargaining unit). And if there had been an attempt to
limit subcoatracting in contract negotiations and the attempt had failed,
then any subsequent gontractins-out could not be construed as making a

nullity of the contract.

Guarding

Many companies utilize specialized services of an outside contractor
to guard the company property. Where this procedure has been followed
for many years in the past, there generally is no disagreement as to
management's right to follow this practice. But difficulties often arise
when work is shifted from bargaining unit employees to an outside comn-
tractor.

In each of the eight cases examined, the contracts contained little
or no explicit limit on subcontracting. Subcontracting was not justified
in one case because of the absence of any showing of ecomomy, and the
absence of any showing that present employees were unable to perform the
job. In this case, because of the good faith of the employer, the

damages were reduced.a

422 1A 390.
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In the other seven cases, good faith-business decisions were the
predominant determinants. Although departments were eliminated and em-
ployees laid off, management's actions were acceptable because of reason-
ableness, economy and efficiemcy, and the nature of the special project.
Of supplemental importance were the de minimis rule (affecting only one
employee) and obsolete equipment. Claims by the uniom of a violatiom of
the recognition, seniority, and other clauses or an intent to harm the
union were inadequate claims because of either the absence of contractual

restrictions or the provisions of the management rights clause.
Construction Work

Construction is normally major work relative to the overall oper-
ation, for example, the installation of large machines or the building of
new plant and equipment facilities. Construction may also involve mimer
maintenance in comjunction with the primary bniiding and installation.

Arbitrators found violations of the contracts in three of the 26
construction cases brought to arbitration between 1945 and 1962. 1In
two-thirds of these cases it was found that there was more than an im-
plied limit on management's right to subcontract. Avoidance of the terms
and conditions of the contract, i. e., recognition, seniority, and other
clauses, was the basis for the arbitrators' awards. Prior awards, simi-
lar work, and availability of qualified employees were other factors that
influenced the arbitrators. Past practice and an overload of work to be
done were not applicable justifications for contractimg-out.

In the other 23 of these cases no violations were foun@. An analy-
sis of these cases shows that less than ten percent had more tham an im-
plied limit on management's right to subcontract., There were no limits

(explicit or implied) in approximately 60 percent of these cases.
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Reasonable good faith-business decisions to preserve ecomomy and efficien-
cy summarizes the majority of awards. In addition, arbitrators used
components of good faith (mo discrimination, no intemt to harm employees
or the bargaining unit and no monetary harm to employees) to indicate
secondary criteria. Much of the constructiom involved new jobs; tempo-
rary, emergency, one shot, or limited work; and/or work not normally per-
formed by these employees. Arbitrators rejected the recognition, over-
time, seniority, and work cl;ssification clauses as limits to construction
subcontracting. If employees were workimg full time, employees and ma-
terials were not available, employees were not qualified, the union had
been consulted or was aware of past subcontracting, them layoffs of
certain employees in order to subcomtract were acceptable.

Prior awards and employees on strike were of minor importance in de-
termining violations of the contract. Managements which successfully re-
sisted attempts to limit subcontracting during contract negotiations were
held not to be avoiding the terms and conditions of the contract when

they subcontracted during the following contract term.

Cafeteria Operations

Four cases involved the subcontracting of cafeteria operations. Nome
of the cases analyzed had an absolute contractual limit on management's
subcontracting right, but in two cases there was an implied limit. These
implied limits were found in the scope clause and other terms or conditions
of the contract. Limits were also placed on unilateral actions of manage-
ment that might make a nullity of the contract. Consideration was given
to the fact that this work would be performed on the plant premises.

Limits were applied even though in certain instances no workers would be
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laid off immediately.

In the other two decisions, subcontracting was allowed to con-
tinue. Major factors behind the allowance of work placed outside the
bargaining unit were economy and efficiency and reasonable good faith
business decisions. Good faith (not discriminatory or arbitrary), no
violation of the recognition and work classification clauses, and past
practice and marginal work (not major work), were of supplemental im-

portance in the allowance of contracting-out.
Maintenance Work

Maintenance is minor installation and repair of equipment and plant
facilities. Innovations often require adjustments in the parts of manu-
facturing equipment. Maintenance, like construction, may involve building.
However, maintenance is minor rather than major work. Some of the mainte-
nance of a large industrial firm is of a predictive nature; 1. e.,
schedules of future maintenance work can be determined by an analysis of
previous maintenance schedules, type and age and number of equipment,
etc.

In six of the 47 maintenance cases the employer was found to have
violated the contract. In one-half of the violations there was no ex-
plicit prohibition against subcontracting in the contract. The elimina-
tion of jobs from the bargaining unit and the possible nullification of
the contract by such action were the major cause of violation awards.

In certain cases, economy, past practice, reasonable business practices,
or maintenance of managerial prerogatives were rejected as defenses of

subcontracting. In other cases availability of employees and equipment,
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the contract date, and local working conditions were the basic determi-
nants of contract violations. Grievances were upheld in cases where
there was little or no imjury to the employees, where there had been no
objections from the union on previous subcontracting, and when the em-
ployees had threatened to strike. The recognition clause was used ef-
fectively to substantiate the union claims.

In the other 4l maintenance cases, the arbitratorsdecided there was
no violation of the contract. In one-eighth of these comtracts there
was a limit, in one-quarter a minute limit, and the other cases no ex-
plicit contractual limit on management's subcontracting powers.

Past or prevailing practice was cited by arbitrators as the major
deciding factor. Other factors in order to importance were economy and
efficiency; good faith; reasonable action; temporary, special, marginal,
emergency or limited work. In a majority of these cases there were no
plant layoffs. Because the employees of the firm were not available or
wet§ fully employed, the decisiomns to subcontract were upheld. Com-
ponents of good faith (justification, no intent to harm employees or the
bargaining unit) and business decision were not as important as other
criteria. In some cases recognition, seniority, job classification, scope,
overtime, and wage clauses were rejected by arbitrators as explicit limits
on maintenance subcontracting. Local working conditions were rejected
when management had subcontracted in the past without union objection.
Also obsolete equipment or no qualified employees or supervisors were ade-
quateldefenses.

When the company had no ownership rights in the subcontractor and
there was a management rights clause, contracting-out was not limited.
However, the absence of a management rights clause did not bar future

subcontracting. Work performed on the plant premises was acceptable even
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during & strike when the union had failed to get limits on subcomtracting

in previous negotiatioms. Previous awards were of minor importance.

Printing Labels

The subcontracting of printing labels removes from the employees the
process of imscribing information on boxes, wrappers, and tags. There
were two such cases, and the employer was found not to have viclated the
contract in either case. In meither of the contracts involved were there
explicit limits on the employer's right to subcontract. The scope, sen-
iority, or recognition clauses did not restrict the good faith-business
decisions of the employers to subcontract. Past practices, prior awards,
the marginal nature of the work, economy and efficiency were considered
to be reasonable suppport for the employers' contentions. There were at-
tempts to limit subcontracting in prior negotiations, but these attempts
failed. Therefore, layoffs in these cases were found not to be an

avolidance of the terms and conditions of the contracts.

Major Plant Operatiomns

Major plant operations refers to work directly related to the oper-
ation of the plant. An example would be a department which contributes
directly to the integrated manufacturing process. A majority of the cases
in this category were of this type. A few cases involved processes
supplemental to a department, e. g., the testing process in a research
and development department.

In twelve of these 34 cases, the arbitrator found that management
violated the contract by comntracting-out work. Many of these contracts

specifically limited management's right to subcontract, but a violation
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was found in one-fourth of the contracts where there was no prohibition
against contractimg-out work. When employees were laid off management
was declared guilty of making a nullity of the contract, because the sub-
contracted work was similar work, qualified employees and equipment were
available, and the work was performed on the plant premises. Further,
such work would avoid the terms of the recognition, semiority, wage,
overtime, work, and other clauses of the contract. The contracts were
declared to be violated even though the employer had not agreed to limits
in previous negotiations, had subcontracted in the past, had an overload
of work that needed to be finished or did not have ownership rights in
the subcontractor. Economy and efficiemcy and limited (marginal)
contracting-out were rejected as defenses by the arbitrators.

In twenty-two of these cases, the arbitrator found no contract vio-
lation. -In one-half of these cases the collective bargaining agreement
did not limit management's subcontracting rights. 1In these cases the
past practice of contracting-out work was the major factor. Good faith-
business decisions based on ecomomy and efficiency were other major cri-
teria. Non-discriminatory decisions based upon special (limited)
contracting-out because of emergencies or other similar critera were ac-
ceptable justifications. Even though the work had been performed on the
premises management did not violate the overtime, wage, lockout, sen-
iority, and other clauses of the contract.

When additional work was needed to be done and the necessary equip-
ment or employees were not available, subcontracting was acceptable. If
the union had not objected to past subcontracting and/or had been notified
of pending contracting-out, or if management had negotiatioms, then such
actions by management were reasonable. The absence of a management rights

clause did not prevent management from contracting-out.
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Scrap Operations

There were five cases involving scrap operatioms. Examinatiom of
the one contract violated by the employer shows that there was a limit
on subcontracting. This limit was for the maintenance of local working
conditioms. - This prohibition against subcontracting was guaranteed even
though the present employees were apparently not qualified. The goeod
faith desire of the employer to achieve econmomy through subcontracting
was held to be not sufficient justificationm.

In the other four cases, there was no vioclation of the contract by
the employer. In these cases past practice and the increased efficienmcy
and economy that could be derived from subcontracting were allowable
justifications. Good faith-business decisions with little or no conm-
tractual limits for this special (marginal) work were further justifi-
cations. Even though workers were laid off, the recognition and sen-

iority clauses were not justifications to limit the action of the employers.
Power

The subcontracting for a supply of electrical power was involved im
two cases. In neither case was there a violation of the contract by the
employer. There was little or no limit on subcontracting in the contracts.
In one case employees were laid off. The defense of the employer was good
faith. Further, the employer noted that the union had not objected to past
practice. The work was classified as a special project, i. e., not normal
work.

The other case involved subcontracting when the employees were ob-
serving picket lines of another union. In this emergency the sub-

contracting temporarily of power house work was held to be justifiable.
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No implied restrictions were involved to preclude the purchase of out-
side power. The arbitrator imndicated a further examination of the situ-
ation would be necessary if the purchase continued after the picket lines

were removed.
Sales and Distribution

What is the effect of eliminating the sales and distributiom functiom
from bargaining unit employees? There were two grievances concerning the
sales and distribution functiom which went to arbitration. In neither
case was there any explicit contractual limit on the right to subcontract.
The arbitrators decided that there had not been violations of either of
the contracts. These actioms by the employers were termed good faith-
business decisions. Further, in both cases emphasis was given to the re-
tention of the managerial prerogative. That the company had no owmership
in the subcontractor and past subcontracting of part of the distribution

operations were additional proper claims.

Transportation

Transportation, as a type of work, includes jobs from removimg ashes
to messenger service--operating public tramsportation to moving the fa-
cilities of an accounting department. Most of these jobs involve special
projects, extra runs, or marginal work.

D;rins the years 1945 to 1962, there were a total of twenty-sevem
cases involving transportation. It was found that the employer violated
the contract in seven of these cases. In almost 30 percemt of the vio-
lations, there were specific limits on management'’s right to remove the

jobs from the bargaiming unit. There was no predominant issue which
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established ‘the union's claims. The unions based their claims on mainte-
nance of take-home pay, job classifications, recognition, wage, and other
clauses; the Railway Labor Act; and prior awards. The layoffs in certainm
cases were. termed an avoidance of the contracts that could, if continued,
make a nullity of the agreement. Individual claims of past practice,
good faith-business decisions were not allowable claims.

In twenty cases the arbitrator foumd no violation of the contract.
In all of these cases there was little or no explicit limit on sub-
contracting. The elimination of jobs or layoffs of employees was reason-
able because of past practice, economy and efficiency, and the temparary
or marginal nature of the work. In almost all awards the arbitrator |
mentioned that the action was a business decision taken in good faith
without a deliberate intent to harm the employees or the bargaiming umit.
Rejected were claims by the union that recognition, seniority, wage, job
classification, and scope clauses had been violated. These rejections
were based on the de minimis rule, action by management that was not arbi-
trary or discriminatory, and the management rights clause. If an unsuc-
cessful attempt had been made during previous contract negotiations to
limit subcontractimg, or if the union was aware of past contracting-out
then the comtract was not violated when management acted. In certain
other cases if the union was consulted according to the rules of the
contract then the employer could contract out even over the union's ob-
jection. Minor importamce was given to obsolete equipment, work not
normally performed by the employees and prior awards.

Can former employees become independent contractors and perform sub-
stantially the same functions? If the employer initiates the plan for

the employees to become independent contractors then generally they cannot.
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But arbitrators are divided in their opinions if employees initiate the
plan. In one case the plamn, though in good faith, was held not reason-
able because the work was performed on the company premises and therefore
violated the recognition clause. In the éthar case the plan was accept-
able when there was good faith, no intent to deprive work from the em-
ployees or to harm the union, and the employees voluntarily wanted such
an arrangement. In both of these cases there was no explicit contractual

limits on subcontracting of the messenger service.
Clerical Work

In both of these cases it was found that employers did not violate
their contracts when clerical work such as collection and addressing jobs
vere subcontracted. There were little or no limits in the contracts on
subcontracting of such work. Although in certain instances employees
were laid off, there were no violations because the actions were found
to be good faith-business decisions. Since there appeared to be no de-
liberate intent to harm the union and the work was off the premises, the
employers were found to have the right to continue subcontracting.

In summary, there were twelve classifications of work that were in-
volved in grievance subcontracting. An analysis of Table 4.1 reveals
that the subcontracting grievances were composed of these types of work:
maintenance (25.97 percent); major plant operations (18.79 percent);
transportation (14.92 percent); construction (14.37 percent); cleaninmg
(11.60 percent); and all others (14.35 percent).

There were violations of the contracts inm 23.20 percent of the 181
grievances. In cleaning work (47.62 percent) and in major plant oper-
ations (35.29 percent), arbitrators found the contract to be violated

more than any other type of work. Contracts imvolving types of work
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which could be performed by subcontractors off the plant premises were

seldom found to be violated.

TABLE 4.1

TYPES OF WORK SUBCONTRACTED
(Classified by contracts violated and not violated)

No violated contract | Violated Contract Total
Type of Work Cases I Percent | Cases Percent Casasl?ercent

Maintenance 41 87.23 6 12.77 47  25.97
Major Plant
Operations 22 64.71 12 35.29 34 18.79
Transportation 20 74.07 7 25.93 27 14.92
Construction 23 88.46 3 11.54 26 14.37
Cleaning 11 52,38 10 47.62 21 11.60
Guarding 7 87.50 1 12.50 8 4.42
Scrap Operations 4 80.00 1 20.00 5 2.76
Cafeteria Operations 2 50.00 2 50.00 4 2,21
Printing Labels 3 100.00 0 00.00 3 1.66
Clerical 2 100.00 0 00.00 2 1.10
Power 2 100.00 0 00.00 2 1.10
Sales and Distribution __2 100.00 0 00.00 = 1.10
TOTAL 139 76.80 42 23.20 181 100.00

The major determinants of arbitrators' decisions classified by type of
work were examined in this chapter. A more detailed analysis of these de-

terminants on the basis of time periods will be developed in Chapter V.



CHAPTER V
SUBCONTRACTING--TIME PERIOD ANALYSIS
Arbitrability of Subcontracting Grievances by Time Period

For purposes of analysis, the cases on arbitrability may be broken
down into six time periods as follows: Time period I covers from Sep-
tember, 1945, to August, 1947, and involves cases found in Volumes I
through 37 of the Labor Arbitration Reports; time period II is from
August, 1947, to February, 1950,1 found in Volumes 8 through 13; time
period III includes Volumes 14 through 19 (March, 1950, to February,
1953); time period IV includes Volumes 20 through 25 (March, 1953, to
February, 1956); time period V includes Volumes 26 through 31 (March,
1956, to February, 1959); and time period VI includes Volumes 32 through
37 (March, 1959, to March, 1962). Only cases decided by arbitrators
will be analyzed in this chapter.

As Table 5.1 indicates period VI included twelve (63.15 percent) of
the nineteen cases on arbitrability. Period V had two (10.53 percent);
period 1V, three (15.79 percent); and period II, two (10.53 percent).
Periods I and III had no cases om arbitrability. Up to period VI arbi-
trators placed emphasis on the arbitration clause and other supporting

evidence in their determination of arbitrability. The meaning and

lthe Labor Arbitration Reports are published weekly. Therefore,
one time period or volume may stop, and another time period or volume
may begin in the same month.

51
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application of the contract became important in period V. In period VI

this was the greatest single determinant of arbitrability.

TABLE 5.1

ARBITRABILITY OF SUBCONTRACTING GRIEVANCES BY TIME PERIODS

Labor Arbitration Number of Percent of

Time Period| Years Reports Cases 19 Cases
I 1945-1947 Volumes 1 - 7 0 0

11 1947-1950 Volumes 8 ~ 13 2 10.53
II1 1950-1953 Volumes 14 - 19 0 0

v 1953-1956 Volumes 20 - 25 3 15.79

v 1956-1959 Volumes 26 - 31 2 10.53

Vi 1959-1962 Volumes 32 - 37 12 63.15

Many new criteria were introduced in period VI. The most important
of these was the recognition clause and its limit upon the managerial
subcontracting prerogative. While two-thirds of the arbitrability cases
were in this time period, three-fourths of the limits from the recognition
clause and all (100 percent) of the limits on management rights from the
seniority, scope and other clauses were in period VI. Increases in the
use of the merits of the grievances were a characteristic of period VI.

Individual arbitrators also reflect this trend. There were two arbi-
trators who had more than one case concerning the arbitrability of sub~
contracting. Arbitrator Crawford had two cases in period VI.2 In both
cases he indicated that even though there were no specific prohibitioms
against subcontracting, the grievances were arbitrable because of the
recognition or other clauses. Arbitrator Ryder had two cases--one in

period IV and one in period VI.3 Neither contract prohibited subcontracting.

233 1A 228, 37 LA S44.

322 1A 251, 36 LA 912.
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However, in period IV no limit on subcontracting was implied from either
the recognition or wage clause. In period VI the recognition and
bargaining unit provisions of the contract made the subcontracting arbi-
trable. Therefore, implied limits from the recognition and other clauses
have become recognized as determinants of arbitrability. This trend be-
came well established in period VI.

Arbitrators and courts generally agree on the determinants of arbi-
trability. Since the Warrior and Gulf decision, courts have relied upon
the arbitration clause to make any dispute over the meaning and applica-
tion of the contract arbitrable. This has restricted unilateral sub-
contracting by management. Arbitrators have put more emphasis on the
recognition, seniority and scope clauses of the contracts to determine if

there should be an interpretation of the contract.

An Analysis of Subcontracting Arbitration Cases Classified by Time Period

Several determinants of subcontracting arbitration have been noted.
What is indicated by a time period analysis of theie determinants? Can
a trend be established from the criteria noted under the types of work?
The same time period analysis as the one developed above will be used to
deal with these questionms.

As Table 5.2 indicates, time period I had six (3.31 perceant) grievances
over subcontracting which went to arbitration. Period II had fifteen (8.29
percent) grievances; period III, thirteem (7.18 percent); period IV, 27
(14.92 percent); period V, 43 (23.76 percent); and period VI had 77 (42.54
percent) grievances.

Tables 5.2 and 5.3 show a steady increase in the number of sub-
contracting grievances that were taken to arbitration. The lack of awards

upholding union grievances was reversed in period III. Since period III
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the percentage of contracts found to have been violated has remained within

the 20 to 30 percent range.

TABLE 5.2

SUBCONTRACTING ARBITRATION GRIEVANCES BY TIME PERIOD

Labor A;bitration ‘ Number of Percent of

Time Period Years Reports Cases 181 Cases
1 1945-1947 Volumes 1 - 7 ' 6 3.31
11 1947-1950 Volumes 8 - 13 15 8.29
111 1950-1953 Volumes 14 - 19 13 7.18
v 1953-1956 Volumes 20 - 25 27 14,92
v 1956-1959 Volumes 26 - 31 43 23.76
VI 1959-1962 Volumes 32 - 37 i 42.54
TABLE 5.3

NUMBER OF SUBCONTRACTING GRIEVANCES BY TIME PERIOD
(Classified by number of violations and non-violations of contracts)

Period
Item T | & mEl W, ¥ v Total
Total grievances 6 15 13 27 43 77 181
Violations o
contract found 0 1 6 8 9 18 43
No violation of
contract found 6 14 7 19 34 59 139
TABLE 5.4

PERCENTAGE OF SUBCONTRACTING GRIEVANCES BY TIME PERIOD
(Classified by number of violations and non-violations of the contracts)

Period
Item T R IR N N Total

Total grievances 3.31 4.29 7.8 1692 23.76 A42.5% 100.00%
Violations of '

contract found 0.00 6.67 46.15 29.63 20.93 23.38 23.20
No violations of

contract found 100.00 93,33 53.85 70.37 79.07 76.62 76.80

r—— =
e— e

Contractual limits on subcontracting. Table 5.5 shows that 47 percent

of the findings of violations of contracts which restricted subcontracting



55

occurred in period VI. Findings of violations of these contracts which
restricted subcontracting were not common in the earlier periods. Period
I through II1I had almost nineteen percent (Table 5.4) of the 181 sub-
contracting grievances that were taken to arbitration, but approximately
25 percent (Table 5.5) of all cases im which the disputes were not upheld

despite contractual limitations were in these periods.

TABLE 5.5

ARBITRATORS' FINDINGS OF VIOLATIONS OF CONTRACTS CONTAINING RESTRICTIONS

ON SUBCONTRACTING
(Percentages by Time Periods)

Period
Item T | ] I w | v|vI Total

Contractual limita-

tions on sub-

contracting 5 10 10 10 21 44 100%
Violations of

contract found 0 6 1.7 12 18 47 100%
No violation of

contract found 7 11 7 9 23 43 1002

When contracts which had no contract provisions s?¢¢1£1c111y re-
stricting subcontracting are examined, the sam..pntzhrn.cxists. In period
I and II arbitrators did not uphold any grievancas‘wheu éhere were no pro-
hibitions against subcontracting. But the lack of a restriction in the
contract upon subcontracting did mot prevent arbitrators from upholding
grievances by unions in periods III through VI (Table 5.7).

TABLE 5.6

SPECIFIC GOOD FAITH JUSTIFICATIONS IN SUBCONTRACTING GRIEVANCES
(Percentages by Time Period)

Period
Item I | ] | ™ v | v Total
Good Faith '
(Specifically cited) 5 5 2 18 34 36 100%
Good faith but vio-
lation of contract 0 0 0 20 39 41 100%

Good faith and no vie-
lations of contract 5 6 3 18 33 35 100%
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TABLE 5.7

PERCENTAGE LIMITS BY TIME PERIOD ON SUBCONTRACTING

Period .

Item 1 11 111 v ] v ] VI Total

No contractual limits

on subcontracting 0 11 5 18 26 40 100%
Violations of

contract found 0 0 12 24 24 40 100%
No violation of

contract found 0 13 4 16 27 40 100%
No intent to harm--

Bargaining unit 0 5 0 5 14 76 100%
Employees 12 19 0 25 31 13 100%
Reasonable action 0 6 6 7 45 36 100%
Economy and

Efficiency 3 5 5 12 21 54 100%
Viclation of

contract found 0 0 10 10 10 70 100%Z
No violation of

contract found 4 6 4 12 23 51 100%
Temporary-Marginal

Work 2 ] 2 10 27 54 100%
Seniority Clause 0 5 6 6 11 72 100%
Violation of

contract found 0 0 0 24 0 76 100%
No violation of

contract found 0 7 8 0 14 71 100%
Other clauses 5 13 9 14 27 32 100%
Violation of

contract found 0 0 8 23 23 46 100%
No violation of

contract found 11 34 0 0 33 22 100%
Make nullity of

contract 0 0 14 16 8 62 100%
Business decisions 5 5 6 8 31 45 100%
Violation of

contract found 0 0 5 3 10 82 100%

No violation of
contract found 5 6 6 8 33 42 100%Z
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Good Faith. Good faith was used as a proper justification for sub-
contracting in all periods. As Table 5.6 shows, there were no contracts
found to be violated because of an absence of good faith im periods I
through III. In periods IV through VI many contracts were held to be
violated even though there was evidence of good faith. The implied limits
of good faith and its components became more importamt to subcontracting
cases in the later icriods. Eighty-eight percent (Table 5.6) of the ac-
ceptable justifications of good faith were in periods IV through VI,
vwhile only about 81 percent (Table 5.4) of the subcontracting grievances
taken to arbitration were in this period. There were specific claims of
good faith as a subcontracting justification in more than one-third of the
181 grievances.

"Ho deliberate intent to deprive employees of work" declined in rela-
tive importance during periods V and VI. However "mo intent to harm the
status of the bargaiming unit" became more importamt im arbitrators' awards
(Table 5.7). More than three-fourths of the uses of this criteriom
(bargaining unit) were in period VI. "Reasonable actions"” that were
neither arbitrary nor discrimimatory have not increased im infortlncc as
ma jor criteria. The claim of reasonableness supported by evidence has how-
ever become one of the main "supporting" criteria used by nrbisfators.
Eighty-one percent (Inble 5.7) of these supporting evidence claims were

made in periods V and VI,

Past Practice. Past, prevailing, company or industry practice of sub-
contracting bargaining unit work if supported by other evidence was justi-
fiable action. Some type of specific "practice" claim was made in more
than one-half of the 181 grievances. Less than ten percent of these

“"practice" justifications were rejected. As Table 5.6 indicates, more
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than 60 percent of the rejections of "practice" justifications were in
period VI, More than three-fourths of the past practice justifications

were im periods V and VI,

TABLE 5.8

PERCENTAGE OF PAST PRACTICE CLAIMS IN SUBCONTRACTING GRIEVANCES
(By Time Period)

Period
Item ik TR S N Total
Past practice claims 2 7 6 9 24 52 100%

Past practice but

violation of

contract 0 9 12 0 19 60 100%
Past practice and

no violation of

contract 2 7 5 10 25 51 100%

Economy and Efficiency. Specific claims of economy and efficiency
were made in more than 45 percent of the 18l cases. In cases where the
arbitrator found no violation of the contract, "economy and efficiemcy"
was one of the major criteria. However, 70 percent (Table 5.7) of the re-
jections of economy and efficiency as criterion were in period VI. These
rejections occurred on the grounds that management could not replace
bargaining unit workers with non-bargaining unit workers solely because

the new workers were willing to accept reduced wages.

Temporary-Marginal Work. Temporary-marginal work is short duration
work. it also involves only a few members of the bargaining umit.
Special projects, one-shot, and limited emergency work may be involved.
This type of subcomtracting arbitration case has become very important
in recent periods. While only 66 percent (Table 5.4) of the subcontracting

cases were in time periods V and VI, 81 percent (Table 5.7) of the
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temporary-marginal work cases were in these two periods.

Work Performed on the Premises. Most of the objections to sub-
contracting are based on premises work. When outside employees take over
the work of cleaning, cafeteria operations, major plant operations and
other similar work, arbitrators have a greater tendency to grant the
grievance. No discernable trend developed between the first and last

periods.

Recognition--Seniority and Other Clauses. Many arbitrators have

indicated that management's recognition (recognition clause) of the union
as the bargaining agent for the bargaining unit employees carried implied
limits against unilateral acts such as subcontracting. Table 5.9 indi-
cates that in periods I and II there were no claims of violations of the
recognition clauses. Most of the violations of the contract were in

period VI (57 percemt). Seventy-three percent of the rejected claims of

TABLE 5.9

PERCENTAGE RECOGNITION CLAUSE VIOLATION CLAIMS BY TIME PERIOD

w

Pariod
Item 1 11 um | w| v m Total

Recognition clause

cited 0 0 6 6 21 67 100%
Violation of

contract found 0 0 7 15 2l 57 100%
No violation of

contract found 0 0 6 0o 21 73 100%

e e e T T e e e

contract violations because of the recognition clause were in period VI.
This represents a reversal of the pattern that had been established in

the previous tables. This pattern had been that violations of the contract
from implied limitations were greater in percentage importance im period

VI than the percentage importance of subcontracting justifications (no
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violations of the contract) in period VI,

What are the underlying factors of this reversal? First, the Warrior
and Gulf decision of the U. S. Supreme Court in 1960 determined that any
dispute over the interpretation and application of the contract makes the
dispute arbitrable unless specific evidence can be shown that the parties
intended such matters to be non-arbitrable. Second, claims of a violation
of the recognition clause make most disputes arbitrable. Third, after es-
tablishing the arbitrability of the grievance through the recognition
clause, many grieving parties attempt to establish the merits of the dis-
pute by claiming violations of the recognition and other contract clauses.

Some arbitrators, while accepting the recognition clause as a basis
for anarbitrable dispute, have been reluctant to rely on the recognitiom
clause as the major determinant which violates the comtract. Implied
limits from the recognition clauses are now accepted by most arbitrators.
However, the recognition clause combined with other merits of the dis-
pute is now the most popular method of limiting managerial subcontracting.

Approximately the same trend is found for the seniority clause. Ome
hundred percent of the violations found on the basis of the seniority
clause are in periods IV through VI, and 76 percent (Table 5.7) of the
violations were in period VI. The use of the recognition, seniority or
other clauses that explicitly limit managerial action as a basis for finding
a contract violation was practically non-existent in the first two periods.

Other clauses such as the overtime, wage, work and job classificationm,
scope, lockout, and arbitration clause reflect similar limitations and
trends. Over 90 percent (Table 5.7) of the total violations from these
clauses were in the second half (periods IV through VI). Arbitrators indi-
cated that by unilaterally contracting-out work management could make a

nullity of the contract. More than fifty percent (Table 5.7) of these
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"nullity" restrictions were in period VI. Further, almost 90 percent of
these restrictions were in periods IV through VI. By the implications
involved in the above criteria, arbitrators indicated' that management had
avoided the terms and conditioms of the contract. Seventy-five percent

of these "avoidance" restrictions were in period VI.

Business Decisions--Management Prerogative. Management's prerogative
to unilaterally subcontract work has been limited. Good faith-business de-
cisions as a justification for subcontracting have been reduced in im-
portance. Less than 40 perccnf (Table 5.7) of the cases based on the
"acceptable business decisioms" criterion were in period VI. Period VI
also contained most of the rejections (90 percent) of "business decisions"

as a defense.

Consulting the Union. When the union was consulted according to the
contract, then subcontracting was acceptable even over union objections.
If the union was aware of past subcontracting, then generally complaints
against subcontracting were ineffective. If management has successfully
avoided restrictions on contracting-out in previous contract negotiationms,
then subsequent contracting-out was acceptable. However, in periods V
and VI several arbitrators indicated that such negotiations carried im-

plied limitations on management’s right to subcomntract.

Other Relevant Criteria. Layoffs of bargaining unit employees by

management have had a tendency to become more acceptable to arbitrators
if management can present evidence of the need for these layoffs. If the
employees were not qualified, available, or working full time, them there
were generally no violations of the contracts. There were generally no

violations of the contracts if equipment and materials were not available
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and of the kind necessary to complete the work. Management must, however,
attempt in good faith to supply the necessary material and equipment.
Employees on strike did not cause a limitation of subcontracting.4

Local practice or working conditions did limit management's sub-
contracting prerogative. This was true most oftem in periods V and VI.
There was no change in the status of former employees becoming inde-
pendent contractors. As noted before (pages 48-49 of this thesis) action
must be initiated by the enplbyees, and there must not be an intent to
harm either the employee's status or monetary positions of the bargaining
unit or its members. Management cannot have ownership rights in a sub-
contractor.

The Warrior and Gulf decision and the Railway Labor Act have been
declared by some arbitrators as limits to subcontracting. Other limits
on subcontracting not frequently used are: the date of the contract, and
whether the work is major or minor in nature. The lack of a management
rights clause does not limit management's prerogative to subcontract. A
strongly-worded management rights clause can affirm this subcontracting
prerog{tive.

Definite trends have been established in this chapter. Implied
limits from most of the above criteria have become real limits on manage-
ment's right to subcontract. Period VI, contrasted with most of the
earlier periods, seems to show a definite tremd toward greater utiliza-

tion by arbitrators of implied limitatioms.

423 1A 603, 34 LA 763, 36 LA 510.



CHAPIER VI
SUMMARY AND CONCLUS ION

What has been the effect of arbitrators' decisions im subcontracting
cases upon management righfs? Management's right to subcontract has been
limited by arbitrators' recognition of implied limitations. A review of
arbitrators' awards and other literature since 1945 shows that arbitrators
have recognized limitations from many contract clauses. Management's and
labor's views on implied limitations did not change. Labor does favor
and management does not favor further utilization of implied limitatioms
upon managerial subcontracting actiom.

The United States Supreme Court inm 1957 (Lincoln Mills) and 1960
(Warrior and Gulf) made decisions which gave emphasis to the public policy
inplicatiﬁns of industrial stability in the Labor-Management Relatioms
(Taft-Hartley) Act. Section 301 was interpreted by the Supreme Court as
allowing for voluntary submission-compulsory settlement through arbi-
tration of grievances.

The Warrior and Gulf decision made questioms céncetning the merits
of grievances strictly a matter to be determined by arbitrators. Courts

 “can still determine arbitrability, but the Supreme Court has indicated
that unless there is strong evidence to the contfﬁry all questions of
whether to arbitrate or not must be docidcd in favor of arbitratiom.
After the Warrior and Gulf decision arbitrators have in the cases studied
consistently recognized that the implications of the recognition, sen-

iority, arbitration and other clauses make subcontractimg disputes
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arbitrable. This is true even in the absence of specific contractual
limitations on subcontracting.

Each subcontracting grievance is different. The grievance, con-
tractual restrictions, companies, unions, arbitrators, types of work and
determinants of the arbitrators' awards are never the same. However
there are certain general characteristics that are similar in each case.

The 181 subcontracting grievances were analyzed by types of work.
Arbitrators found that many of the contracts involving on-the-premises
work were violated (cleaning, major plant operations, and cafeteria oper-
ations). Contracts involving work which could be performed off the
premises or work which was closely related to exclusive managerial
functions were generally mot found to be violated when arbitrators ex-
amined the merits of the disputes.

When subcontracting arbitrability decisions by arbitrators were
analyzed by time period, it was found that twelve of the nineteen sub-
contracting arbitrability cases were in time period VI. Omnly 25 percent
of the recognition clause limitations were in periods I through V.

There were no limitations from the seniority and other clauses (ex-
cluding the arbitration clause) in these first five periods. About 37
percent of the subcontracting arbitrability cases were in the first five
periods. Therefore, in period VI limits on subcomtracting from pre-
viously minor criteria (recogmitiom, seniority, and other clauses ex-
cept the arbitration clause) became importanmt.

Individual arbitrators also reflect this trend. Most arbitrators,
who in earlier periods imndicated that subcontracting was am inherent right
of management, recognized implied limitations upon management in sub-

contracting arbitrability cases in later periods. It appears that the
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Supreme Court’'s Warrior and Gulf decision was considerably responsible
for the increased recognition of implied limitations in period VI.

The time period analysis of the 181 subcomtracting grievances taken
to arbitration shows that 77 (42.54 percent) were in period VI. This
represents a steady increase since the six grievances (3.31 percent) in
period 1,

There were several non-contractual limitations upon managerial sub-
contracting. The most importamt of these specific claims were: practices
(past, prevailing, company or industry); economy and efficiemcy; good
fnith;1 temporary or marginal nature of the work and business decisioms.
Other criteria of minor or supplemental importance were: availability of
equipment, materials or'qualifiad employees; whether the union had been
consulted; whether employees were on strike; ownership of the subcon-
tractor; de minimis rule; and prior awards. Work that was performed on
the premises was an important determinamt in certain types of operatioms.

Contractual restrictions upon subcontracting were effectively used to
limit subcontracting in most periods. When there were no specific re-
strictions in the contract prohibitimg subcontracting, comntracting-out
was still limited. This was especially true of the later periods, e. g.,
88 percent of these violations were in periods IV through VI.

One of the most important developments in subcontracting arbitratiom
has been the use of recognition and other clauses as limitations to mana-
gerial subcontracting. Since the Warrior and Gulf decision, arbitrators
have been besieged with union attempts to establish the merits of the

disputes by claiming violatioms of the recognition and other contract

1

Good faith or ome of its components (intent to harm employees or
the bargaining unit, reasonable actions, no arbitrary or discriminatory
acts, etc.) was a criterion in almost all of the 181 cases.
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clauses. About 67 percent of the claims of violations of the recognition
clause and 72 percent of the claims based on the seniority clauses were
in period VI. Arbitfators found implied limitatiﬁns from these clauses.,
The recognition or other clauses of the contract combined with the merits
of the dispute became in period VI the most popular method of limiting

subcontracting.

The cases studied seem to indicate that arbitrators, reinforced by

the Supreme Court's decision in the Warrior and Gulf case, have in-
creasingly tended“to decide in favor of the arbitrability of subcontracting,
and te find implied limitations on subcontracting in many types of contract
clauses. It appears that a principal effect of these decisions has been

a further limitation on management's right to subcontract.
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APPENDIX A

A MANAGEMENT RIGHTS CLAUSE IN A COLLECTIVE BARGAINING CONTRACT!

The management of the plant, the determination of all matters of
management policy and plant operatiom, the direction of the working force,
including without limiting the rights to hire, discipline, suspend or dis-
charge, promote, demote, transfer or lay off employees, or to reduce or
increase the size of the working force are within the sole prerogatives
of the Company, provided; however, that they will not be used in violation
of any specific provisions of this agreement. The Company shall be the
exclusive judge of all matters pertaining to the products that it manu-
factures, the location of its plants, the methods, processes and means of
manufacturing, the schedules and standards of production, methods, pro-
cesses, means, and materials to be used, and except as specifically pro-
hibited in this Agreement. The Company shall have the right to comtinue
and maintain its business and productive operations as in the past, and
it is understood that except as expressly limited in this Agreement, the
Company shall have all the customary rights and functions of management,
and its judgment in these respects shall not be subject to challenge.

llan!gc-nnt Rights and the Arbitration Process, Proceedings of the
Ninth Annual Meeting National Academy of Arbitrators, (Washimgton: Bureau
of National Affairs, 1956). p. 132.
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APPENDIX B
SECTION 301, A AKD B OF THE TAFT-HARTLEY ACT

(a) Suits for violation of contracts between an employer and a labor
organization representing employees, in an industry affecting commerce
as defined in this act, or between any such labor organization, may be
brought in any district court of the United States have jurisdiction of
the parties, without respect to the amount in controversy or without re-
gard to the citizenship of the parties.

(b) Any labor organization, which represents employees in an industry
affecting commerce as defined in this act and any employer whose activi-
ties affect commerce as defined in this Act, shall be bound by the acts
of its agents. Any such labor organization may sue or be sued as an
entity and in behalf of the employees whom it represents in the courts
of the United States. Any money judgment against a labor organizatiom
in a District Court of the United States shall be enforceable omly
against its assets, and shall not be enforceable against any individual
member of his assets.
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APPENDIX C

ESSENCE OF SELECTED COLLECTIVE BARGAINING CONTRACT PROVISIONS!
(Union ‘and Management Functions, Rights and /Responsibilities)

Contracting and Subcontracting

Company retains right to subcontract.

Prohibition of contracting.

Prohibition of inside or outside contracting.

No home work.

Numerical limitation on amount of contracting.

Contracting limited to certain types of work.

Mutual consent for contracting of work regularly done by employees
in bargaining unit.

Consultation with union when occasion for contracting occurs:
management retains final decision.

Advance notice to union; union objection submitted to grievance
procedure.

Company to discuss contracting with union and agree on satisfactory
disposition of demotion or lay-off resulting from contracting.

No discrimination against union members in contracting.

Contract work to be returned to plant as soon as efficient facili-

" ties are available.

Conditions under which contracting is permitted: Full use of space,
equipment, and workers. _

No contracting as long as machinery and equipment available.

Management right to contract without union interference provided
present permanent employees do not lose normal work.

No contracting which results in lost time to present regular
employees, excluding emergency or unusual work.

Restrictions on subcontracting: All employees must be on full time
and none laid off, subcontractor must be covered by agreement.

No contracting which results in discharge or lay-off of employees
customarily doing work.

Outside contracting not to result in lay-off or discharge of employ-
ees.

Contracting outside certain locality prohibited for some employers
under association agreement: permitted others, provided agree-
ment covers subcontractor.

IU. S. Bureau of Labor Statistics, Bulletin No. 912, (Washinmgton:
U. S. Government Printing Office, 1949), 21-24.
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APPENDIX C (Continued)

Contractors relations with unionm.

Union contractors only--same union.

Union contractors only--same union and similar agreement terms.

Union contractors omnly--not restricted to same union.

Union contractors must have signed agreement and must be registered
with union.

Company right to contract work without regard to union membership
or affiliation of contractors employees.

No contracting to firm struck or picketed by union party to the
agreement.

Union to furnish substitute contractor in event of labor dispute
with contractor.

Maintenance of agreement and wage standard.

Contractor to maintain conditions provided in agreement.

No contracting to avoid contract wage scales; no new subcontracts
during period of lay-off.

Contractor to pay prevailing wages and hours but not less than
minimum job rates set by agreement. Definition of work to which
contracting restrictions apply.

No contracting of work customarily done unless more ecomomic and
expeditious and contractor conforms to agreement. For other out-
side work, company will request contractor to pay agreement rates.

Employer responsible for wages owed by contractor.

Employer résponsible for compliance with agreement by contractor.
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APPENDIX D

UNIONS WHICH HAD TWO OR MORE SUBCONTRACTING GRIEVANCES!

Number of
grievances
25 United Steelworkers of:America
24 International Association of Machinists
14 United Automobile, Aircraft and Agricultural Implement
Workers of America
9 011 Chemical and Atomic Workers International Union
9 International Brotherhood of Teamsters, Chauffers, Ware-
housemen and Helpers of America %
7 0il Workers International Union
7 United Mine Workers of America
6 International Brotherhood of Electrical Workers
6 Textile Workers Union of America
5 International Union of United Brewing, Flour, Cereal and
Soft Drink and Distillery Workers of America
5 . United Papermakers and Paperworkers of America
3 United Electrical, Radio and Machine Workers of America
3 Transport Workers Union of America
3 International Chemical Workers Uniomn
3 United Rubber, Cork, Linoleum and Plastic Workers of America
2 American Newspaper Guild
2 International Union of Operating Engineers
2 International Union of Electrical Radio and Machine Workers
2 Amalgamed Association of Street, Electric Railway and Motor
Coach Employees of America
2 United Stone and Allied Products Workers of America
2 American Federation of Grain Millers
2 United Gas, Coke and Chemical Workers of America
2 United Glass and Ceramic Workers of North America
2 Communication Workers of America
2 United Packinghouse Workers of America (Food and Allied

Workers)

lthiu Appendix lists only those unions which had two or more of the
181 subcontracting grievances studied. The grievances came from Volumes
1 through 37 of the Labor Arbitration Reports.
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12
24
21
15
24
21
24

16
25

19
24
13
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31
707

158

267
111
33

713
821
990

644

118
748
503
121
991

APPENDIX E

CASES WHICH ARBITRATORS GITED MbRE THAN FIVE TIMES

Times cited

22
21
16
15
13
13
12
11
10
10
10

9

9
9
8

77

17

21
29
30
30
11
24
26
28
32
19
25
27
30
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790
474
330
67
678
1066
197
883
870
491
786
815

671
449

Times cited
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APPENDIX F

CASE LISTINGS BY COURTS WHICH DETERMINED ARBITRABILITY OF SUBCONTRACTING!

12
22
23
23
23
27
29
30
30
32
32
32
32
32
33
33
34
34
34
34
34
34
34
35
35
35
36
37

Volumes 1 through 37 (1945-1962).
pealed or reversed by higher courts were not considered.

FEEEEFEEEEREEEEEEREEEEEEEERERRE

1045
290
586
168
302
413
440
551
849
851
269
326
587
587
986
127
352
106
233
380
552
561
652
716
168

295

703

998
389

New York Supreme Court

New York Supreme Court

New York Supreme Court

New Jersey Superior Court

Oregon Circuit Court

New York Supreme Court

New York Supreme Court

New York Court of Appeals

U. S. District Court (Michigan)

U. S. District Court (Massachusetts)
New York Supreme Court

Connecticut Superior Court

New York Supreme Court

New York Supreme Court

New York €ourt of Appeals

U. S. Court of Appeals (Denver)

New York Supreme Court

U. S. Court of Appeals (Chicago)
New York Supreme Court

U. S. District Court (Pennsylvania)
New York Supreme Court

U, S. Supreme Court

New York Supreme Court

New York Supreme Court

U. S. District Court (North Dakota)
Tennessee Court of Appeals

U. S. Court of Appeals (Philadelphia)
U. S. District Court (New York)
Connecticut Supreme of Errors

March 14, 1948
March 2, 1949
June 17, 1954
August 24, 1954
September 24, 1954
November 11, 1954
November 9, 1956
April 4, 1957
February 20, 1958
April 30, 1958
April 3, 1959
February 12, 1959
April 27, 1959
May 13, 1959

July 8, 1959
September 8, 1959
November &4, 1959
March 2, 1960
March 28, 1960
March 22, 1960
May 19, 1960

June 20, 1960
June 20, 1960
June 13, 1960
September 12, 1960
September 8, 1960
December 20, 1960
June 20, 1961
October 10, 1961

1All these cases were taken from the Labor Arbitration Reports,

Those cases that were enforced, ap-

Neither were

actions to recover damages, settle contract negotiations or in any way
define or negotiate subcontracting.
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APPENDIX G

CASE LISTINGS OF SUBCONTRACTING DECISIONS NOT USED FOR REASONS LISTED

Contract negotiations Enforcement, appeal or reveksal by courts
514 71 : 22 1A 108
6 LA 470 : 25 1A 585

11 LA 337 ' 26 1A 677
11 LA 1023 26 1A 835
14 1A 408 31 LA 628
18 1A 112 31 1A 712
33 LA 451 32 LA 943
32 LA 944
37 LA 199
37 LA 499
37 1A 843

No decision-negotiate grievance

on subcontracting arbitration Damages
13 1A 652 8 1A 1001
17 1A 790 36 LA 61
26 LA 74 36 LA 1364
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APPENDIX H

CASE LISTINGS AND ARBITRATORS WHO DETERMINED ARBITRABILITY OF SUBCONTRACTING

12
13
21
22
25

26
29
32
32
33
33
34
34
36
36
36
37
37
37

FEEEEEEEREEERE BEEEEE

190
652
267
251
546

74

67

366
815
228
925
215
420
695
714
912
544

685 -

944

Plott, H. H.

Ccpelof, M.

Larson, L. V.

Ryder, M. S.

Board (Cahn, S, L., T. L. Burke, H.

E. Holman)

Marshall, P. G.

Sembower, J. F.

Schedler, C. R.

Anrod, C. W.

Crawford, D. A.

Dash, G. A., Jr.

Teple, E. R.

Wallen, S.

Holly, J. F

Williams, R

Ryder, M. S

Crawford, D
H
J

. R

Young, G.
White, D,
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APPENDIX I

SUBCONTRACTING ARBITRATION BY TYPES OF WORK!

2 1A 254 - M 20 LA 690 - CO 27 1A 704 - T
2 1A 569 - T 21 1A 267 - PO 28 1A 158 - M
6 LA 855 - PO 21 1A 330 -T 28 1A 270 -C
7 1A 133 - PO 21 LA 713 - PO 28 1A 461 - CO
7 1A 474 - M 22 1A 68 - PO 28 1A 491 - PL
7LA 748 -G 22 1A 124 -T 28 1A 559 - PL
81A91 - PO 22 1A 266 - G 28 1A 737 - CO
8 1A 465 - M 22 1A 390 -G 28 1A 865 - T
8 1A 966 - T 22 1A 484 - PO 29 1A 67 -C
8 1A 990 - PO 22 1A 608 - M 29 LA 555 - T
10 IA 396 - T 23 1A 171 - PO 29 IA 594 - C
10 1A 842 - M 23 1A 400 - PO 29 1A 609 - CO
11 1A 197 -G 23 LA 603 - PO 29 1A 824 - M
11 1A 291 -T 24 1A 728 - T 301A 21 - SD
11 1A 419 - M 24 1A 33 - PO 301A 26 - M
12 LA 190 - PO 24 1A 121 - PO 30 LA 379 - CO
12 1A 707 - CO 24 1A 158 - M 30 1A 449 - C
13 1A 189 - M 24 1A 821 -C 30 LA 493 - SD
13 1A 399 - M 24 1A 882 -C 30 1A 678 - SO
13 1A 690 - PO 251A 1 ik 30 1A 714 - M
13 1A 991 - CoO 25 1A 118 -C 30 LA 827 - M
14 1A 10 - PO 25 1A 151 -T 30 1A 893 - PO
14 1A 31 - CA 25 1A 281 -C 30 LA 998 - cCA
14 TA 645 - M 25 1A 327 -PO 30 LA 1053 - T
151A 111 -C 26 LA 79 - PO 30 1A 1066 - M
16 1A 89 - PO 26 LA 438 - PL 31 LA 482 - M
16 LA 644 - C 26 1A 568 - CO 31 LA 607 - P
16 1A 829 - M 26 1A 723 -T 31 1A 623 - M
16 1A 887 - T 26 LA 870 - C 31 1A 646 - CO
17 1A 493 - PO 27 1A 57 - M 31 1A 880 - M
19 1A 219 - PO 27 1A 111 - CO 321A 68 -G
19 LA 503 - PO 27 1A 174 - M L. 32 1A 131 <M
19 1A 815 - M 27 1A 233 - M 32 1A 351 - M -
19 1A 882 - PO 27 1A 413 - M 32 1A 366 - CoO
20 1A 60 - M 27 1A 423 - M 32 1A 464 - T
20 LA 227 - CO 27 1A 530 - CoO 32 1A 781 - T
20 LA 432 - PO 27 1A 671 - PO 32 1A 799* - 2-S0, 3-CO, M

l'Al.l these cases were taken from the Labor Arbitration Reports, Volumes
1 through 37 (1945-1962). Those cases that were enforced, appealed or re-
versed by higher courts were not considered. Neither were actions to re-
cover damages, settle contract mnegotiations or in any way define or negotiate
subcontracting.
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APPENDIX I (Ceontinued)

32 1A 815 -G 34 1A 763
32 1A 965 - M 34 1A 883
33 1A 51 -T 35 1A 330
331A 177 - M 35 1A 397
33 1A 209 - CL 35 1A 403
33 LA 228 -T 35 1A 415
33 1A 278 -T 36 1A 106
33 1A 282 - CO 36 1A 118
33 1A 852% - 2-M 36 1A 137
33 1A 874 - CO 36 1A 320
33 1A 893 -G 36 LA 409
33 1A 965 -G 36 LA 510
33 1A 972 - C 36 1A 631
34 1A 200 - M 36 1A 677
36 1A 215 - C 36 LA 714
34 1A 394 - T 36 LA 787
34 1A 420 - CA 36 LA 861
34 1A 455 - M 36 1A 871
34 1A 554 - CO 36 1A 912
34 1A 661 - M- 36 1A 1079
34 1A 665 - PO 36 LA 1147
Code:

CA Cafeteria Operations

Cc Cleaning

CL Clerical

CO Construction

G Guarding

M Maintenance

* Indicates those case listings which have more than one grievance on

subcontracting.

aoo0aon oo 0o o
[ (=] 08 O: O:‘

f3x383*

PL
SD
S0

36 1A 1173 - T
36 LA 1304 - T
36 LA 1341 - PO
36 1A 1396 - T
36 LA 1447 - CO
37 1A 252 - C
37 1A 334 -T
37 1A 342 - CO
37 1A 366 - M
37 LA 442 - PO
37 1A 506 - M
37 1A 544 - T
37 1A 599 - CO
37 1A 685 -C
37 1A 784 - SO
37 1A 834 - PO
37 1A 867 - M
37 1A 892 - CA
37 1A 944 - C
37 1A 984 - M

Major Plant Operations
Power

Printing Labels

Sales and Distribution
Scrap Operations
Transportation
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