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Introduction

It is a truism of modern constitutional law scholarship that originalism,
the judicial philosophy propounded by Justice Antonin Scalia, Justice
Clarence Thomas, former Judge Robert H. Bork, and former Attorney
General Edwin Meese III, cannot justify the Supreme Court’s sex discrimi-
nation cases of the last forty years. Justice Scalia confidently announced in a
speech at Hastings College of Law recently that the Fourteenth Amendment
does not ban sex discrimination because “[nJobody thought it was directed
against sex discrimination.”’ And, Justice Ruth Bader Ginsburg once wrote
that “[bloldly dynamic interpretation, departing radically from the original
understanding, is required to tie to the fourteenth amendment’s equal
protection clause a command that government treat men and women as indi-
viduals equal in rights, responsibilities, and opportunities.” The received
wisdom is that the only kind of discrimination that the Fourteenth
Amendment was meant to outlaw originally was racial discrimination and
perhaps discrimination based on ethnic origin. Both Justice Ginsburg’s
majority opinion in United States v. Virginia® (VMI) and Justice Scalia’s
strongly worded dissent in that case assume that, as a matter of original
meaning, the Fourteenth Amendment does not ban sex discrimination.*

This Article shows that both Justices Ginsburg and Scalia are wrong.
They have failed to recognize two demonstrable things: first, that Section
One of the Fourteenth Amendment was from its inception a ban on all
systems of caste;’ and second, that the adoption of the Nineteenth
Amendment in 1920 affected how we should read the Fourteenth
Amendment’s equality guarantee. The Nineteenth Amendment struck out
the Constitution’s only explicit privileging of the male sex (which was found
in Section Two of the Fourteenth Amendment) and constitutionalized what
had become widely recognized by 1920: that gender is not a rational basis for
denying a person even the most exalted type of autonomy, an equal vote in a
democracy. The fact that the Framers of the Fourteenth Amendment did not
understand that the Amendment would eventually require the Virginia
Military Institute (VMI) to admit female cadets does not undermine our

1. Adam Cohen, Justice Scalia Mouths Off on Sex Discrimination, TIME (Sept. 22, 2010),
http://www.time.com/time/nation/article/0,8599,2020667,00.html.

2. Ruth Bader Ginsburg, Sexual Equality Under the Fourteenth and Equal Rights Amendments,
1979 WaSH. U.L.Q. 161, 161.

3. 518 U.S. 515 (1996).

4. See id. at 531 (noting that the current equal protection jurisprudence “responds to volumes
of history” of sex discrimination); id. at 56667 (Scalia, J., dissenting) (“Much of the Court’s
opinion is devoted to deprecating the closed-mindedness of our forebears ... . Closed-minded they
were—as every age is, including our own, with regard to matters it cannot guess, because it simply
does not consider them debatable.”).

5. See Cass R. Sunstein, The Anticaste Principle, 92 MICH. L. REV. 2410, 2410-13 (1994)
(positing that the Fourteenth Amendment “forbids social and legal practices from translating highly
visible and morally irrelevant differences into systemic social disadvantage”).
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claim that the application of originalist interpretive methods justifies the VMI
decision.

We should note at the outset that all the major scholars who have
written in the field agree with Justices Scalia and Ginsburg that originalism is
incompatible with the majority’s holding in VM, so we are taking issue with
those scholars as well as with Justices Scalia and Ginsburg. Professors
Michael Dorf of Cornell University, Ward Farnsworth of Boston University,
and Reva Siegel of Yale University have all written major articles that
discuss aspects of sex discrimination and the Fourteenth Amendment, and
they each conclude that, as an original matter, the Fourteenth Amendment
was not meant to forbid sex discrimination.® Dorf, Farnsworth, and Siegel all
assert that the Framers of the Fourteenth Amendment did not expect the
provision to forbid sex discrimination.” But many originalists reject the use
of legislative history altogether and are likely to be unmoved by the isolated
statements on which Dorf, Farnsworth, and Siegel rely.® More importantly,
even if one accepts that legislative history has some value—and we do—it
does not follow that the original meaning of a clause or text is defined by the
Framers® original expected applications.” We contend that it is not, because
original expected applications are not enacted by the text, and legislators are
often unaware of the implications of laws they enact. In so arguing, we agree
with Yale law professor Jack Balkin.'?

6. Michael C. Dorf, Equal Protection Incorporation, 88 VA. L. REV. 951, 975 (2002); Ward
Farnsworth, Women Under Reconstruction: The Congressional Understanding, 94 Nw. U. L. REV.
1229, 1230 (2000); Reva B. Siegel, She the People: The Nineteenth Amendment, Sex Equality,
Federalism, and the Family, 115 HARV. L. REV. 947, 964 (2002).

7. See Dorf, supra note 6, at 974-75 (cbserving that the plain text of the Fourteenth
Amendment allowed for the disenfranchisement of women, an issue not resolved until the passage
of the Nineteenth Amendment); Farnsworth, supra note 6, at 1237-39 (quoting congressional
leaders during the debates over the adoption of the Fourteenth Amendment saying that the
Amendment’s guarantees were not intended to extend to women); Siegel, supra note 6, at 98384
(quoting the floor statement of Representative Broomall that “the fact that women do not vote is not
in theory inconsistent with republicanism”).

8. See, e.g., Zedner v. United States, 547 U.S. 489, 509-11 (2006) (Scalia, J., concurring)
(writing a concurrence for the sole purpose of criticizing the majority’s use of legislative history);
Michael H. Koby, The Supreme Court’s Declining Reliance on Legislative History: The Impact of
Justice Scalia’s Critique, 36 HARV. J. ON LEGIS. 369, 386-87 (1999) (noting the decline in the
Supreme Court’s use of legislative history since Justice Scalia joined the bench); Alex Kozinski,
Should Reading Legislative History Be an Impeachable Offense?, 31 SUFFOLK U. L. REV. 807, 809,
819-20 (1998) (positing that the modern era’s legislative process, with its mammoth bills and
spools of legislative debate, demands congressionally mandated interpretative guidelines for the use
of legislative history to be meaningful); Adrian Vermeule, Legisiative History and the Limits of
Judicial Competence: The Untold Story of Holy Trinity Church, 50 STAN. L. REv. 1833, 1896
(1998) (arguing for a rule that bars courts from considering legislative history because “there are
reasons to doubt judicial competence to discern legislative intent from legislative history”).

9. See Steven G. Calabresi & Livia Fine, Two Cheers for Professor Balkin’s Originalism, 103
Nw. U. L. REV. 663, 66970 (2009) (arguing that antimiscegenation laws were banned despite that
ban not being an original expected application of the Fourteenth Amendment).

10. Id. at 668-69 (agreeing with Professor Jack Balkin that original expected applications are
not binding).
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Our thesis starts from the premise that originalists ought to begin and
end all analysis with the original public meaning of constitutional texts.!
We believe we are following Justice Scalia’s methodology completely in this
regard.”* Original public meaning can be illuminated by legislative history
and by contemporary speeches, articles, and dictionaries."” Additionally,
understanding the original public meaning depends on knowing what
interpretive methods legislators and informed members of the public used to
arrive at the meaning of the provision, as professors John McGinnis and
Michael Rappaport have argued persuasively.'* Our analysis leads to the
conclusion that the text of the Fourteenth Amendment was meant, as an
original matter, to forbid class-based legislation and any law that creates a
system of caste.”” The Black Codes, enacted by the Southern States in 1865

11. ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE LAW
144 (1990) (“The search is not for a subjective intention. ... [W]hat counts is what the public
understood.”).

12. See Antonin Scalia, Common-Law Courts in a Civil-Law System. The Role of United States
Federal Courts in Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION:
FEDERAL COURTS AND THE LAW 3, 37-38 (Amy Gutmann ed., 1997) [hereinafter Scalia, Common-
Law Courts) (arguing that the Constitution should be interpreted not according to the intent of the
drafters, but by the original meaning of the text as understood by “intelligent and informed people
of the time™); Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849, 85657 (1989)
(explaining that constitutional interpretation should be grounded in the political and intellectual
atmosphere at the time of the framing).

13. See William Michael Treanor, Taking Text Too Seriously: Modern Textualism, Original
Meaning, and the Case of Amar’s Bill of Rights, 106 MICH. L. REV. 487, 497-98 (2007)
(highlighting Justice Scalia’s use of constitutional debating history and contemporary political
writings in attempting to divine original constitutional meaning).

. 14. John O. McGinnis & Michael B. Rappaport, Original Methods Originalism: A New Theory
of Interpretation and the Case Against Construction, 103 Nw. U. L. REv. 751, 763 (2009)
(“Although the public meaning cannot be divorced from word meanings or grammar rules, Barnett
never explains why interpretive rules should be treated differently. It is true that the content of
these interpretive rules is disputable, but so is the content of word meanings and grammatical
rules.”).

"15. See John Harrison, Reconstructing the Privileges or Immunities Clause, 101 YALE L.J.
1385, 1413 (1992) (quoting Senator Jacob Howard in stating that the purpose of the Fourteenth
Amendment was to “‘abolish[] all class legislation in the States and [do] away with the injustice of
subjecting one caste of persons to a code not applicable to another’” (alterations in original)); see
also Philip A. Hamburger, Privileges or Immunities, 105 Nw. U. L. REV. 61, 123 (2011) (“[The
Civil Rights Act of 1866] had secured equality in various natural rights and the due process enjoyed
under law. Echoing the statute, the Fourteenth Amendment guaranteed equal protection of the laws
and due process, and in both ways it also established a foundation for enforcement legislation such
as the Civil Rights Act.”); Kurt T. Lash, The Origins of the Privileges or Immunities Clause,
Part II: John Bingham and the Second Draft of the Fourteenth Amendment, 99 GEO. L.J. 329, 399—
400 (2011) (opining that Section One of the Fourteenth Amendment granted express protection to
the natural right of equal protection of the law for all persons). Professor Melissa L. Saunders has
published a major article that argues that the Framers of the Fourteenth Amendment in some ways
did more than merely ban a caste system. Saunders claims that the Amendment nationalized a body
of constitutional limitations formulated by state courts that forbade legislatures from enacting
““partial’ or ‘special’ laws, which forbade the state to single out any person or group of persons for
special benefits or burdens without an adequate ‘public purpose’ justification.” Melissa L.
Saunders, Equal Protection, Class Legislation, and Colorblindness, 96 MICH. L. REV. 245, 24748
(1997). Professor Saunders thinks the Fourteenth Amendment bans not merely systems of caste,
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in an attempt to relegate the freed slaves to second-class citizenship, created
the paradigmatic example of such a caste system or system of class
legislation. Congress legislated to overturn the Black Codes when it adopted
the Civil Rights Act of 1866. The Fourteenth Amendment wrote that Act
into the Constitution, making it unalterable by future majorities of Congress.
All scholars, including the original originalist Raoul Berger, concede that the
Fourteenth Amendment made the Black Codes unconstitutional by constitu-
tionalizing the Civil Rights Act of 1866.'¢

We contend, however, that the Fourteenth Amendment did more than
that. The Civil Rights Act of 1866 guaranteed “citizens, of every race and
color” the same common law civil rights “as [were] enjoyed by white
citizens.”'” But Section One of the Fourteenth Amendment is not confined to
race and provides that

No State shall make or enforce amy law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive anmy person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.'®

The Black Codes violated this command because they gave some citizens or
persons a shortened or abridged list of civil rights as compared to those

which are usually hereditary and involve social stigmatization, but all forms of class legislation or
special-interest lawmaking, which are not usually hereditary and which may not involve
stigmatization. Id. For purposes of our argument here, all we need say is that if sex discrimination
is a forbidden form of caste then it is also a fortiori a form of forbidden class-based, special-interest
lawmaking. Saunders’s article thus is entirely supportive of what we argue here.

16. RAOUL BERGER, SELECTED WRITINGS ON THE CONSTITUTION 185 (1987) (“[Tlhe
uncontroverted evidence, confirmed in these pages, is that the framers [of the Fourteenth
Amendment] repeatedly stated that the amendment and the Civil Rights Act of 1866 were
‘identical’ . ...”); see also ANDREW KULL, THE COLOR-BLIND CONSTITUTION 75 (1992) (“It was
the demonstrable consensus of the Thirty-ninth Congress that section 1 of the Fourteenth
Amendment ‘constitutionalized’ the Civil Rights Act of 1866.”); MICHAEL J. PERRY, WE THE
PEOPLE: THE FOURTEENTH AMENDMENT AND THE SUPREME COURT 72 (1999) (“Recall that,
whatever else it did, the second sentence of section one constitutionalized the 1866 Civil Rights
Act.”); 2 RALPH A. ROSSUM & G. ALAN TARR, AMERICAN CONSTITUTIONAL LAW: THE BILL OF
RIGHTS AND SUBSEQUENT AMENDMENTS 53 (8th ed. 2010) (“The Fourteenth Amendment was
obviously designed to constitutionalize the Civil Rights Act of 1866.”).

17. The Civil Rights Act of 1866 provided:

That all persons born in the United States and not subject to any foreign power,
excluding Indians not taxed, are hereby declared to be citizens of the United States;
and such citizens, of every race and color, without regard to any previous condition of
slavery or involuntary servitude, except as a punishment for crime whereof the party
shall have been duly convicted, shall have the same right, in every State and Territory
in the United States, to make and enforce contracts, to sue, be parties, and give
evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property,
and to full and equal benefit of all laws and proceedings for the security of person and
property, as is enjoyed by white citizens, and shall be subject to like punishment, pains,
and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to
the contrary notwithstanding.
Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27.
18. U.S. CONST. amend. XIV, § 1 (emphasis added).
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enjoyed “by white citizens.” But the words of the Fourteenth Amendment
are general and are not confined to discrimination or abridgements on the
basis of race. In this respect the Fourteenth Amendment is sharply different
from the Fifteenth Amendment, which forbids only race discrimination in
determining eligibility to vote.!” The Fourteenth Amendment’s scope is
much more similar to that of the Thirteenth Amendment, which forbids the
enslavement of any person, not just people of African descent.?’

The Constitution’s text alone is evidence of the Fourteenth
Amendment’s broad scope, but the original public meaning of a text can
rarely be gleaned by reading it in a vacuum. As we have said, legislative
history, newspaper accounts, speeches, and contemporary dictionaries can
help to illuminate a text’s original public meaning.”’ The Framers of the
Fourteenth Amendment and those who contemplated its ratification said
repeatedly and publicly that it forbids the imposition of caste systems and
class-based lawmaking.”> Those who heard them concurred in that
understanding.”® If asked whether the imposition of a European feudal
system or an Indian caste system was unconstitutional, the Framers of the
Fourteenth Amendment would not have hesitated to condemn both as a
blatant violation of the no-caste norm that animates the Fourteenth
Amendment®* In fact, the Amendment’s Framers and contemporary
commentators frequently compared race discrimination to other forms of
arbitrary, caste-creating discrimination to illustrate the evil caused by the
Black Codes and to explain what the Amendment would prohibit. Reasoning
by analogy was the original interpretive method the Framers of the
Fourteenth Amendment employed. The original meaning of the amendment
is thus that it bars all systems of caste and of class-based laws, not just the
Black Codes. This does not mean that no law can be discriminatory or make
classifications—all laws classify*—but it does mean that a law cannot
discriminate on an improper basis. Any law that discriminates or abridges
civil rights to set up a hereditary caste system violates the command of

19. See id. amend. XV, § 1 (“The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race, color, or previous
condition of servitude.”).

20. See id. amend. XIII, § 1 (“Neither slavery nor involuntary servitude, except as a punishment
for crime whereof the party shall have been duly convicted, shall exist within the United States, or _
any place subject to their jurisdiction.”).

21. See supra note 13 and accompanying text.

22. See infra sections I(C)(1)—(2).

23. See infra notes 162—64 and accompanying text.

- 24. See infra notes 153—64 and accompanying text.

25. See, e.g., JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW
154 (1980) (“[Blurglars are certainly a group toward which there is widespread societal hostility,
and laws making burglary a crime certainly do comparatively disadvantage burglars.”); WILLIAM E.
NELSON, THE FOURTEENTH AMENDMENT: FROM POLITICAL PRINCIPLE TO JUDICIAL DOCTRINE
138 (1988) (“A theory that the state should treat all people equally cannot mean that the state may
never treat two people differently, for such a theory would mean the end of all law.”).
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Section One of the Fourteenth Amendment. According to Professor Melissa
Saunders, the Amendment goes even further and bans not only systems of
caste but all special or partial laws that single out certain persons or classes
for special benefits or burdens.”® Under this Jacksonian reading of the
Fourteenth Amendment, the Black Codes would fall because they were
examples of the slave power trying to perpetuate itself by giving its
supporters monopoly power over the lives of the freed African-Americans.
If there was one thing all Jacksonians hated, it was government-conferred
monopolies or special privileges or class legislation.”’ This, in fact, is what
President Jackson hated so much about the Bank of the United States, which
was specially privileged above ordinary banks.?®

Did the Framers and ratifiers of the Fourteenth Amendment understand
sex discrimination to be a form of -caste or of special-interest class
legislation? Certainly not. But then they also did not understand when they
enacted the Civil Rights Act of 1866 banning race discrimination in making
contracts that they were also banning antimiscegenation laws, which made it
a crime for a white person to contract to marry.a black person.”? The point is
that sometimes legislators misapply or misunderstand their own rules. For
this reason, although the Framers’ original expected applications of the con-
stitutional text are worth knowing, they are not the last word on the
Fourteenth Amendment’s reach. This was recognized at the time, which is
precisely why some legislators worried that the Amendment would have
unanticipated effects.®

It is important to note here at the start of our analysis that Congress
often enacts texts into law without understanding what those texts mean.
Members of Congress have little incentive to actually read and understand
what they legislate, and they have great incentives to legislate ambiguously
in order to please most of the people, most of the time.*" It is the job of the
courts to figure out what the texts that Congresses have legislated actually
meant to the public at large when they were enacted into law and to apply

26. Saunders, supra note 15, at 24748,

27. See LAWRENCE FREDERICK KOHL, THE POLITICS OF INDIVIDUALISM: PARTIES AND THE
AMERICAN CHARACTER IN THE JACKSONIAN ERA 61-62 (1989) (exploring the Jacksonian fear of
corporations, centralized banking, and monopolies).

28. Id. at 110.

29. See Loving v. Virginia, 388 U.S. 1, 9 (1966) (noting that the State presented legislative
history tending to show that the Thirty-ninth Congress did not intend that the Civil Rights Act of
1866 ban state miscegenation laws).

30. See infra note 181 and accompanying text.

31. See ELY, supra note 25, at 132-33 (decrying the “undemocratic” congressional practice of
passing tough decisions on to agencies via vaguely worded statutes); Jerry L. Mashaw,
Prodelegation: Why Administrators Should Make Political Decisions, 1 J.L. ECON. & ORG. 81, 88
(1985) (noting situations in which legislators are incentivized to delegate broad policy-making
authority to agencies).
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those meanings to the facts of the cases before them.*®> This does not mean
judges are free to read their own values into open-ended legislative texts. It
does mean, however, that judges must construct an objective social meaning
of an enacted text rather than give that text the subjective meaning that cer-
tain members of Congress said they thought it had when they voted for it.*
The idea that legal texts have an objective social meaning that differs
from the subjective meaning given to the text by some who voted for it was
well accepted in the post-Marbury world of the Thirty-ninth Congress, which
ratified the Fourteenth Amendment.”* And sometimes, as with interracial
marriage, the result will be one that Congress did not “intend” but that it did
“legislate.” The ability of a law to have effects other than those intended by
its drafters was recognized in the Reconstruction era, and it is generally
recognized today, including by Justice Scalia.*® Justice Scalia himself is the
leading proponent of text over legislative history or original intent or the
original application of members of Congress,*® which makes his reliance on
the original intentions and expected applications of the Framers of the
Fourteenth Amendment with respect to sex discrimination especially
puzzling. We understand today that if a tenant signs a lease with his landlord
without reading all of it, he is nonetheless bound by the clauses he did not

32. See U.S. CONST. art. III, § 2 (vesting power to hear all cases and controversies “arising
under . . . the Laws of the United States™).

33. See BORK, supra note 11, at 144 (“The search is not for a subjective intention. .. . [W]hat
counts is what the public understood.”). The need for courts to construct an ObjeCtIVC original
public meaning of enacted texts resembles the need for courts in tort cases to ask what a reasonable
person might have done in a given situation. There is no need for originalist judges to sum up the
intentions of all those who made the Fourteenth Amendment law, as Professor Robert W. Bennett
claims. See Robert W. Bennett, Originalism and the Living American Constitution, in ROBERT W,
BENNETT & LAWRENCE B. SOLUM, CONSTITUTIONAL ORIGINALISM: A DEBATE 78, 87-88 (2011)
(noting that even if the mental states of individual participants in the legislative process could be
ascertained, the problem of determining the intent of the whole body from the intents of its
members would remain). Such judges need instead to engage in a semantic interpretation of the text
based on dictionaries and grammar books in use at the time the text was enacted, as Professor
Lawrence B. Solum claims in his debate with Professor Bennett. See Lawrence B. Solum, We Are
All Originalists Now, in BENNETT & SOLUM, supra, at 1, 10-11 (noting that the original-public-
meaning originalist approach to word meaning involves examining writings of the period and that
originalists’ arguments should focus directly on linguistic meanmg, grammar, and syntax). They
can do this by constructing an objective original social meaning of the text at hand.

34. For example, Senator Jacob M. Howard of Michigan famously said,

Such is the character of the privileges and immunities spoken of in the second
section of the fourth article of the Constitution. To these ptivileges and immunities,
whatever they may be—for they are not and cannot be fully defined in their entire
extent and precise nature—to these should be added the personal rights guarant[e]ed
and secured by the first eight amendments of the Constitution . . . .

CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866).

35. This is true when it comes to statutes. See Brogan v. United States, 522 U.S. 398, 403
(1998) (“[Tlhe reach of a statute often exceeds the precise evil to be eliminated.”).

36. Scalia, Common-Law Courts, supra note 12, at 29-30 (“My view that the objective
indication of the words, rather than the intent of the legislature, is what constitutes the law leads me,
of course, to the conclusion that legislative history should not be used as an authoritative indication
of a statute’s meaning.”).
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read. The same principle applies when members of Congress pass, and
members of state legislatures ratify, constitutional amendments. The legal
system and democracy itself cannot function unless the people writing in and
commenting on proposed amendments or laws can have confidence that the
content of the law is embodied in the objective social meaning of its text
rather than in the unknowable intentions of those who voted for it.”’

Just as the Framers failed to recognize that antimiscegenation laws
infringed on the freedom of contract guaranteed by the Civil Rights Act, they
also were mistaken in their belief that laws discriminating on the basis of sex
are not relevantly similar to laws that discriminate on the basis of race. They
made clear that they believed that (most) racially discriminatory laws violate
Section One’s anticaste rule, but sexually discriminatory laws do not because
sex classifications are different from race classifications in specific, relevant
ways.® They conceded that if women had been fitted by nature for the
privileges and responsibilities afforded to men, then the fears of some and the
hopes of others that the Fourteenth Amendment would threaten the sexual
social order would be well founded. We now know more about women’s
capabilities than the Fourteenth Amendment’s Framers knew. Fortunately,
as Robert Bork has explained, we are governed by the constitutional law that
the Framers of the Fourteenth Amendment wrote and not by the unenacted
opinions that its members held.® It follows that we also are not bound by
their unenacted factual beliefs about the capabilities of women. Laws are to
be applied to known facts.*

The change in our understanding of women’s abilities has been
constitutionalized by a monumental Article V amendment—the Nineteenth
Amendment, which in 1920 gave women the right to vote."' By 1920, two-
thirds of Congress and three-quarters of the states had concluded that each
woman should have the same voting rights as each man. Sex discrimination,
although not generally understood to be a form of caste in 1868, had come to
be recognized as a form of caste by 1920, when the Nineteenth Amendment

37. Cf id at 25 (“Long live formalism. It is what makes a government a government of laws
and not of men.”).

38. See discussion infra subpart 11(A).

39. Robert Bork wrote,

I can think of no reason that rises to the level of constitutional argument why today’s
majority may not decide that it wants to depart from the tradition left by a majority
now buried. Laws made by those people bind us, but it is preposterous to say that their
unenacted opinions do.

BORK, supra note 11, at 235.

40. This should be uncontroversial. Surely most would agree that if, for instance, the legal
definition of murder requires intent to kill, and if someone were to cause a deadly car accident while
experiencing an entirely unexpected seizure, that person is not guilty of murder even if the framers
of the law prohibiting murder happened to believe that seizures are a-symptom of murderous intent.

41. See U.S. CONST. amend. XIX (“The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of sex.”).
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was ratified.” The definition of caste had not changed; rather, the capabili-
ties of women and the truth of their status in society had come to be better
understood and that new understanding was memorialized in the text of the
Constitution.*

The Nineteenth Amendment’s supporters believed they were making
women equal to men in all rights by securing women the right to vote.** This
makes sense: those who hold political rights have attained the highest level
of autonomy that organized society has to offer. The idea that women would
be able to vote but would still in some respects be second-class citizens is an
implausible synthesis of the constitutional text of the Fourteenth Amendment
with the constitutional text of the Nineteenth Amendment. It is not plausible
to read the Constitution as guaranteeing women their right to vote for
President, Congress, Governor, and state legislative positions but also as
allowing the state to forbid women from making a simple contract without
their husbands’ consent. The words of the Constitution have to be read
holistically and not by snipping off a clause and analyzing it in isolation.”®
The Nineteenth Amendment ought to inform our reading of the general
proscription on caste systems that was put in place by the Fourteenth
Amendment, just as the Fourteenth Amendment itself informs our reading of
the Eleventh Amendment.*®

42. Compare 2 IDA HUSTED HARPER, THE LIFE AND WORK OF SUSAN B. ANTHONY app. at 971
(1898) (“In the oft-repeated experimhents of class and caste ... [,] {tlhe right way ... is so
clear . . .—proclaim Equal Rights to All”), with U.S. CONST. amend. XIX (enacting, in 1920, the
Constitutional requirement that “[t]he right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of sex™); see also infra notes
308-21, 463 and accompanying text.

43. See ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF
DEMOCRACY IN THE UNITED STATES 21218 (2000) (describing the rising political clout of women
during the “endgame” preceding passage of the Nineteenth Amendment).

44. See infra subsection [II(C)(1)(b); see also Siegel, supra note 6, at 96876 (discussing deep
historical ties between the Fourteenth and Nineteenth Amendments).

45. Professor Amar has written that, “Textual argument as typically practiced today is blinkered
(‘clause-bound’ in [John Hart] Ely’s terminology), focusing intently on the words of a given
constitutional provision in splendid isolation. By contrast, intratextualism always focuses on at
least two clauses and highlights the link between them.” Akhil Reed Amar, Intratextualism, 112
HARv. L. REv. 747, 788 (1999) (alteration in original) (footnote omitted). He continued,
“[IIntratextualism draws inferences from the patterns of words that appear in the Constitution even
in the absence of other evidence that these patterns were consciously intended.” Id. at 790.
Professor Amar was talking about understanding similar words and phrases in light of each other,
but the same problems of clause-bound interpretation exist when two clauses address the same
topic. The Fourteenth and Nineteenth Amendments both address the same topic—individual
rights—and they must be read together to reach the fullest understanding of their meaning.

46. The proposition that the Fourteenth Amendment altered the Eleventh Amendment was
accepted even in an opinion written by Chief Justice Rehnquist, one of the most conservative
members of the Supreme Court:

Thus our inquiry into whether Congress has the power to abrogate unilaterally the
States” immunity from suit is narrowly focused on one question: Was the Act in
question passed pursuant to a constitutional provision granting Congress the power to
abrogate? Previously, in conducting that inquiry, we have found authority to abrogate
under only two provisions of the Constitution. In Fitzpatrick, we recognized that the
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We conclude that the original public meaning of the Fourteenth
Amendment is that it bans all systems of caste and of class-based lawmaking,
much the way the Fourth Amendment bans unreasonable searches and
seizures’’ and the Eighth Amendment bans cruel and unusual punishments.48
The meaning is not static, and the adoption of the Nineteenth Amendment
changed permanently the way courts ought to read the no-caste-
discrimination rule of the Fourteenth Amendment. Once women were given
equal political rights by the Nineteenth Amendment, a reading of the general
ban on caste systems in the Fourteenth Amendment that did not encompass
sex discrimination became implausible. This is true for three reasons. First,
the Nineteenth Amendment nullified the word “male” in Section Two of the
Fourteenth Amendment, which had introduced that word into the
Constitution and had countenanced sex discrimination in the bestowal of the
franchise. Section Two is the only textual evidence that women’s legal status
was to remain unchanged by the Fourteenth Amendment.** Second, there is
abundant evidence that political rights have always been understood to hold a
place at the apex of the hierarchy of rights.”® The category of civil rights is
broader and more inclusive than the category of political rights.”’ For

Fourteenth Amendment, by expanding federal power at the expense of state autonomy,
had fundamentally altered the balance of state and federal power struck by the
Constitution. We noted that § 1 of the Fourteenth Amendment contained prohibitions
expressly directed at the States and that § 5 of the Amendment expressly provided that
“The Congress shall have power to enforce, by appropriate legislation, the provisions
of this article.” We held that through the Fourteenth Amendment, federal power
extended to intrude upon the province of the Eleventh Amendment and therefore that
§ 5 of the Fourteenth Amendment allowed Congress to abrogate the immunity from
suit guaranteed by that Amendment.
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 59 (1996) (citations omitted).

47. See U.S. CONST. amend. IV (“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probabie cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be seized.”).

48. See U.S. CONST. amend. VIII (“Excessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted.”).

49. Section Two of the Fourteenth Amendment provides,

Representatives shall be apportioned among the several States according to their
respective numbers, counting the whole number of persons in each State, excluding
Indians not taxed. But when the right to vote at any election for the choice of electors
for President and Vice President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the Legislature thereof, is
denied to any of the male inhabitants of such State, being twenty-one years of age, and
citizens of the United States, or in any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the whole number of
male citizens twenty-one years of age in such State.
U.S. CONST. amend. XIV, § 2 (emphasis added).

50. See infra subpart III(B).

51. See Oregon v. Mitchell, 400 U.S. 112, 163 (1970) (illustrating a historical distinction
between civil rights that are required by “full membership in a civil society” and “participation in
the political process,” which is not necessarily so).
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example, children have civil rights, but they lack the political right to vote.>
Thus, giving women the political right to vote suggests that it is no longer
plausible to deny them equal civil rights with men. F inally, giving women
the right to vote is a constitutional repudiation of the mistaken facts that the
Framers of the Fourteenth Amendment relied upon when they formed their
original expectation that Section One would not alter the legal condition of
women. :

Put another way, constitutionally protecting a group’s political rights is
an acknowledgment that a certain characteristic, such as sex, does not affect
a person’s competence to exercise the most carefully bestowed of all rights—
the right to vote. A constitutional guarantee that political rights will not be
denied based on gender therefore should be seen as creating a presumption
that denials of civil rights on that basis violate the Fourteenth Amendment’s
rule against caste systems. Even the pre-New Deal Supreme Court recog-
nized as much in its 1923 decision in Adkins v. Children’s Hospital,”® where
Justice Sutherland led five Justices to the conclusion that the Nineteenth
Amendment made women as well as men the beneficiaries of Lochnerian
substantive due process.”* The case led Justice Holmes to quip in dissent, “It
will need more than the Nineteenth Amendment to convince me that there
are no differences between men and women, or that legislation cannot take
those differences into account.” Justice Holmes never explained, however,
why the Nineteenth Amendment ought not affect our reading of the
Fourteenth, and his dissent was motivated by his opposition to Lochner-style
substantive due process for men as well as for women.”® Holmes dissented in
Lochner v. New York’ as well as in Adkins, so he in fact would have applied
the same constitutional rule to men as he applied to women notwithstanding
his Adkins quip. ,

The Supreme Court in recent years has inexplicably ignored the
Nineteenth Amendment. As we argue in this Article, and as Professor Reva
Siegel has argued,” this is a mistake. The Court should recognize the

52. Compare, e.g., In re Gault, 387 U.S. 1, 13 (1967) (“[N]either the Fourteenth. Amendment
nor the Bill of Rights is for adults alone.”), with U.S. CONST. amend. XXVI, § 1 (protecting the
right to vote only for citizens eighteen years of age and older).

53. 261 U.S. 525 (1923), overruled by W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1936).

54. Id. at 553. Justices Taft, Sanford, and Holmes dissented. Id. at 562, 567.

55. Id. at 569-70 (Holmes, J., dissenting). ‘In his separate dissent, Chief Justice Taft explained
that “[tthe Nineteenth Amendment did not change the physical strength or limitations of women
upon which the decision in Muller v. Oregon rests. . .. 1 don’t think we are warranted in varying
constitutional construction based on physical differences between men and women, because of the
Amendment.” Id. at 567. Justice Holmes did not address whether the Nineteenth Amendment
would warrant construing the Fourteenth Amendment differently if a challenged law were based on
supposed intellectual differences between men and women.

56. See id. at 570 (expressing disdain that the Court did not share his view that Lochner had
been overruled by Bunting v. Oregon, 243 U.S. 426 (1917)).

57. 198 U.S. 45, 74 (1905) (Holmes, J., dissenting).

58. Siegel, supra note 6, at 1022. Professor Mark Yudof has also opined that the Adkins
reliance on the Nineteenth Amendment was “well placed.” Mark G. Yudof, Equal Protection,
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significance of the Nineteenth Amendment to Fourteenth Amendment
interpretation. We and Professor Siegel agree on this, but on another
important point we do not agree. She argues that the Court should ground its
sex discrimination doctrine in the independent history of the women’s
movement,. thereby obviating any need for the Court to analogize race and
sex in order to find that sex discrimination is prohibited by the Fourteenth
Amendment.”’ She gives a sociohistorical account, one that is less concerned
with the legislative history, the nuances of text, and the original interpretive
methods of the Framers.

We think our approach is more deeply grounded in law. The evidence
leads us to conclude that the Court, by employing an analogy between race
and sex, has acted consistently with the original interpretive methods of the
Framers of the Fourteenth Amendment to find that sex discrimination is
banned. The Fourteenth Amendment, as a matter of original public meaning,
was drafted to prohibit systems of caste, which is why the text of the
Amendment does not confine its reach only to race discrimination. The
Framers, supporters, and early interpreters of the Amendment concluded that
race discrimination created a system of caste and that the Amendment would
reject race discrimination as a forbidden caste system.”” They came to this
conclusion by comparing institutionalized race discrimination to feudalism
and the Indian caste system, finding that all were the same type of hereditary,
class-based discrimination.’ Although the Fourteenth Amendment’s text is
open-ended and cannot be understood using only semantic methods, these
“paradigm cases,” as Professor Jed Rubenfeld has called them,* let us know
what sort of discrimination was to be made unconstitutional.

" The Framers’ use of analogy to understand the scope of the Amendment
means that the modern Supreme Court, by comparing sex discrimination to
race discrimination, has employed the appropriate interpretive method. The
Court has only faltered by not following the analogy far enough. The ties
between .the Fifteenth and Nineteenth Amendments must be taken into
account when analogizing race and sex. The Fifteenth Amendment
completed the constitutional process of elevating nonwhite Americans to

Class Legislation, and Sex Discrimination: One Small Cheer for Mr. Herbert Spencer’s Social
Statics, 88 MICH. L. REV. 1366, 1403 (1990) (book teview).

59. See Siegel, supra note 6, at 1018, 1022 (observing that “in the immediate aftermath of
ratification, both the Supreme Court and Congress understood the Nineteenth Amendment to
redefine citizenship for women in ways that broke with the marital status traditions of the common
law,” a fact ignored by the current “ahistorical” sex discrimination doctrine grounded in an analogy
to race discrimination).

60. See infra Part L.

61. See infra subparts I(B)—(C).

62. We agree with Professor Rubenfeld that “on the basis of the Fourteenth Amendment’s
paradigm cases, . . . state action is unconstitutional if it purposefully imposes an inferior caste status
on any group.” Jed Rubenfeld, The Purpose of Purpose Analysis, 107 YALE L.J. 2685, 2685
(1998). He has argued persuasively for the importance of paradigm cases in constitutional law. Jed
Rubenfeld, Affirmative Action, 107 YALE L.J. 427, 455-57 (1997).
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equal citizenship with white Americans. The Nineteenth Amendment was
understood to do'the same thing for women. The Court should not, however,
require a perfect analogy between race and sex. The analogy between the
Indian caste system and American slavery is also imperfect, suggesting that
the Framers were looking for less than absolute interchangeability.

Our Article proceeds in four parts. Part I explains why the Fourteenth
Amendment ought to be read as enacting a general prohibition on all class-
based discrimination or systems of caste and not merely on laws that
discriminate on the basis of race. The part begins with the text of
Section One of the Fourteenth Amendment and shows how that text both
constitutionalized the Civil Rights Act of 1866 and went even further. We
collect here a large number of statements by members of the Thirty-ninth
Congress and others who considered the Amendment’s ratification, as well as
early postenactment interpretations. We show that the Amendment reflected
a widespread rejection of classifications based on birth status or religious
designation, such as those found in feudalism and the Indian caste system.
Racially discriminatory laws, like the laws that provided for African-
Americans to be held in slavery, were simply an especially damaging and
insidious species of class legislation. The Framers believed that other types
of class legislation would also be barred by the Amendment. This was
expressed by Congress in a number of ways, including by the rejection of an
earlier draft of the Amendment that only prohibited race discrimination. The
proper understanding of the Fourteenth Amendment is that it enacted a gen-
eral rule prohibiting all systems of caste or of class-based laws.

Part Il considers the way that Congress and the public understood the
relationship between the Fourteenth Amendment’s no-caste rule and sex
discrimination. We argue that sex discrimination is precisely the kind of
discrimination prohibited by the Fourteenth Amendment, despite the fact that
the Framers of the Fourteenth Amendment did not understand this to be the
case. An analysis of the discussions in Congress on women and the
Fourteenth Amendment reveals a bipartisan congressional belief that if sex
discrimination were like race discrimination in particular ways—i.e., if
women were a caste—then sex discrimination would be prohibited by the
Fourteenth Amendment. The question of whether sex discrimination was (or
was not) a form of caste was purely a question of fact. We will try to explain
how the term caste was understood -by the Framers of the Fourteenth
Amendment and why they did not generally recognize sex discrimination to
be a form of caste before or during Reconstruction. We will also present the
nineteenth-century minority view that gender discrimination did indeed
create a forbidden form of caste, a view that anticipated the vast changes in
public opinion that would culminate in the adoption of the Nineteenth
Amendment. The adoption of the Nineteenth Amendment reflected a broad
consensus that an individual’s sex could not make him or her unfit to exer-
cise an equal portion of the popular sovereignty that defines democracy.
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Part III explains how the adoption of the Nineteenth Amendment
permanently changed the way in which the Fourteenth Amendment ought to
be read. We will present evidence that the Framers of the Fourteenth
Amendment, as well as the Framers of the Nineteenth Amendment, would
have found incomprehensible the idea that women or anyone else could have
equal political rights but not equal civil rights. Political rights are at the apex
of the pyramid of rights for which civil rights are the base. Anyone who has
equal political rights must by definition also have equal civil rights. We
describe what distinguished political and civil rights and how the relationship
between them was understood. Our conclusion is that if a trait is an improper
basis for denying political rights, it presumptively cannot be the basis for a
shortened or abridged set of civil rights. Part III concludes with a discussion
of the evidence that the Nineteenth Amendment was understood to make
women the equals of men under the law by finishing the work that began
with the Reconstruction Amendments.

In Part IV we briefly consider the other conclusions that can be drawn
from our proposal that the Fourteenth Amendment proscribes caste systems,
such as whether age discrimination against those between the ages of
cighteen and twenty-one is barred as a result of the Twenty-sixth
Amendment, which lowered the voting age to eighteen. We also discuss the
clause in the original Constitution protecting the political right to hold public
office without having to pass any “religious Test.”® We conclude that this
clause, when read together with the Fourteenth Amendment, strongly implies
that the no-caste rule of the Fourteenth Amendment bans laws and executive
practices that discriminate as to civil rights on the basis of religion.

Our firmest conclusion remains that Justice Ginsburg and Justice Scalia
are mistaken when they claim that part of the original meaning of the
Fourteenth Amendment is that it does not apply to sex classifications. We
think they have confused original meaning here with original intent. Both
Justices have elevated the subjective opinions of enactors about the possible
application of a legal text over the text itself and its objective original public
meaning.

I.  The Fourteenth Amehdment as a Ban on Caste

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.®

63. U.S. CONST. art. VI.
64. U.S. CONST. amend. XIV, § 1.
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Any person reading these clauses for the first time would immediately
conclude that they mandate, in some sense, “equality before the law.” All
citizens’ privileges and immunities are protected from abridgment or
lessening, and no person may be denied either due process or the equal
protection of the laws. But “equality before the law” is an ambiguous
concept—and no less ambiguous are the concepts behind such phrases as
“privileges or immunities,” “due process,” and “equal protection of the
laws”—making the conclusion that the Amendment is about equality only a
first step in any analysis. The difficulties presented by the text are not a
modern problem, and at least one member of the House complained during
debates over Section One that the text is “open to ambiguity and admitting of
conflicting constructions.” Some texts are inherently open-ended and
cannot be understood using only semantic methods.

Commentators like Raoul Berger have sought to tackle Sectlon One’s
undeniable ambiguity by interpreting it as a prohibition on race discrimina-
tion and discrimination based on ethnic origin only.*® The argument is that
the Framers of the Fourteenth Amendment were primarily concerned with
the plight of the freed slaves and the longevity of the Civil Rights Act of
1866, and so their amendment did no more than address these problems. The .
majority in the Slaughter-House Cases® took this view of the Fourteenth
Amendment, saying, “We doubt very much whether any action of a State not
directed by way of discrimination against the negroes as a class, or on
account of thelr race, will ever be held to come within the purview of this
provision.”

This conclusion is a simple one that could prevent overreachlng by
judges. But like many simple conclusions, it is mistaken. First, the text does
not support a race-discrimination-only reading, and laws can reach further
than the motive behind them necessitates—even further than the enactors’
various intents—if the text’s objective original public meaning countenances
such extension. Moreover, the Framers’ use of broad language in Section
One of the Fourteenth Amendment was no accident. They did not seek to
prohibit institutionalized race discrimination alone, though that was their
primary concern. As John Harrison has argued, the Reconstruction concep-
tion of “equality”® suggests that Republicans * ‘phrased their opposition to

65. CONG. GLOBE, 39th Cong., 1st Sess. 2467 (1866) (statement of Rep. Boyer).

66. RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT 191 (1977); see also Trimble v. Gordon, 430 U.S. 762, 777 (1977)
(Rehnquist, J., dissenting) (arguing that “[e]xcept in the area of the law in which the Framers
obviously meant [Section One] to apply--classifications based on race or on national origin, the
first cousin of race,” the Court’s decisions may be described as “an endless tinkering with
legislative judgments, a series of conclusions unsupported by any central guiding principle™).

67. 83 U.S. (16 Wall.) 36 (1873).

68. Id at 81.

69. An exchange between Senator Cowan and Senator Wilson during debates over the
Freedmen’s Bureau Bill illuminates the Republican conception of equality:
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race discrimination in terms of the more general principle that all citizens
were entitled to the same basic rights of citizenship.”’® They enacted this
principle into law with an amendment framed in sweeping terms.

Still, a number of difficult questions must be answered in order to get at
the meaning and scope of Section One’s equality guarantee. What type of
laws must be “equal”? Only those conferring civil rights? What about those
conferring political rights? And what sort of equality before the law does the
Amendment require? Facial neutrality? Something else? Finally, and most
importantly for purposes of this Article, what are the prohibited grounds for
discrimination? :

These questions become somewhat easier to answer when Section One
is understood in the way that it was understood originally: as enacting a rule
against class legislation and systems of caste. Caste, as Senator Charles
Sumner—one of the Amendment’s Framers—explained in 1869, was once
confined to describing the famously stratified social system of India but had
by “natural extension” come to mean “any separate and fixed order of
society.”” When one group “claim[s] hereditary rank and privilege” and
another is “doomed to hereditary degradation and disability,” you have a
caste system.”” From the time of the Jacksonians on, Americans had been

Mr. COWAN. ... The honorable Senator from Massachusetts says that all men in
this country must be equal. What does he mean by equal? Does he mean that all men
in this country are to be six feet high, and that they shall all weigh two hundred
pounds, and that they shall all have fair hair and red cheeks? Is that the meaning of
equality? Is it that they shall all be equally rich and equally jovial, equally humorous
and equally happy? What does it mean?

Mr. WILSON. ... Why are these questions put? Does he not know precisely and
exactly what we do mean? Does he not know that we mean that the poorest man, be he
black or white, that treads the soil of this continent, is as much entitled to the protection

“of the law as the richest and the proudest man in the land?

The Senator knows what we believe. He knows that we have advocated the rights
of the black man because the black man was the most oppressed type of the toiling men
of this country.

CONG. GLOBE, 39th Cong., 1st Sess. 342-43 (1866)

70. Harrison, supra note 15, at 1388.

71. CHARLES SUMNER, THE QUESTION OF CASTE 7 (1869).

72. Id at 10. Class legislation and caste were often used interchangeably by those who
contemplated the Fourteenth Amendment, and this usage helps to define the terms. Contemporary
dictionaries defined the terms as follows:

Caste, n. In Hindostan, a tribe or class of the same profession, as the caste of

Bramins; a distinct rank or order of society.

Class, n. A rank; order of persons or things; scientific division or arrangement.
CHAUNCEY A. GOODRICH, A PRONOUNCING AND DEFINING DICTIONARY OF THE ENGLISH
LANGUAGE 64, 75 (1856);

Caste, n. 1. In Hindostan, a name (from casta, race) first given by the Portuguese

to the several classes into which society is divided, having fixed occupations, which
have come down from the earliest ages. There are four great and many smaller castes.
2. A distinct order in society.

NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 152 (1857); and:



18 ‘ Texas Law Review [Vol. 90:1

opposed to monopolies, systems of class, and special hereditary privileges,
immunities, and emoluments.” Section One of the Fourteenth Amendment

Caste, n. A distinct, hereditary order or class of people among the Hindoos, the
members of which are of the same rank, profession, or occupation; an order or class.
Class, n. A rank or order of persons or things; a division; a set of pupils or students
of the same form, rank, or degree; a general or primary division.
JOSEPH E. WORCESTER, A UNIVERSAL AND CRITICAL DICTIONARY OF THE ENGLISH LANGUAGE
107-08, 128 (1849).

Caste, as used in nineteenth-century America, could refer exclusively to a class of people in the
Indian caste system, or it could refer more generally to any order or class that was defined by
entrenched legal or societal distinctions that created or maintained a hierarchy of classes. Caste in
the social or economic rather than legal sense is expressed in this account from an official of the
Freedmen’s Bureau who had been stationed in South Carolina:

During fifteen months of my life I had the honor of being known as the “Bureau-
Major,” and of ruling by virtue of that title over a region in western South Carolina not
much less extensive than the State of Connecticut. Although, as an officer of the
“Bureau of Refugees, Freedmen, and Abandoned Lands,” I was chiefly concerned with
the affairs of negroes and Unionists, I was occasionally obliged to deal with other
classes of our Southern population, and especially with that wretched caste commonly
spoken of as the “mean whites,” or the “poor white folksy,” but in my district as the
“low-down people.” I have strung together, on as brief a thread as the subject will
admit, a few gems from the character of this variety of our much-boasted Anglo-Saxon
race.
J.W. Deforest, The Low-Down People, 1 PUTNAM’S MAG. 704 (1868).
This poem in praise of Massachusetts denies that the state has a social or a legal caste system in
place. The poem also ties the concept of caste not to slavery, but to racism:
She [Massachusetts] knows no caste, but honors all things good;
The Esquimaux may doff his Norland furs
And sit beside her hearth-stone, and the man
Masked by the sun may throw his fetters by
And unrebuked take place among his fellows,
And thus assert that mind is colorless.
And when he goes within the council hall,
There is no need that he should rise and say
The first blood shed upon our nation’s soil
For Liberty was blood of Africa.
The star is on thy forehead, noble State!
There let it shine, the cynosure to all
The mariners on Time’s tumultuous sea,
Who set their sails for Freedom and the Truth,
Thomas Buchanan Read, To Massachusetts, BOS. DAILY ADVERTISER, Nov. 16, 1866, at 1.
Class legislation is a term of art that does not appear in dictionaries, but it was widely used and
understood.  While class could be a neutral term, class legislation, like caste, was normally
pejorative, but some in Congress felt strongly that class legislation was appropriate:
[T]he negro race in this country constitute such a class which is easily and well
defined; and the peace and welfare of a State, especially where they are found in great
numbers, demand that the radical difference between them and the white race should
be recognized by legislation,

CONG. GLOBE, 39th Cong., Ist Sess. 2081 (1866) (statement of Rep Nicholson). )

73. Professor Melissa Saunders argued in a painstakingly researched article that the term class
legislation was understood to encompass laws that grant monopolies or otherwise benefit a favored
few. Saunders, supra note 15, at 247-48. We do not think that our analysis of the Fourteenth
Amendment is necessarily in conflict with that of Professor Saunders. Our argument that the
Amendment bans caste does not preclude understanding the Amendment also to ban class
legislation as described by Professor Saunders, although, her claim is in some respects a more
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constitutionalized America’s rejection of systems of class- or caste-based
laws.

Our analysis of the Fourteenth Amendment begins with the language of
the other two Reconstruction Amendments and with the other sections of the
Fourteenth Amendment. These provisions suggest partial answers to some of
the questions posed above. Reading these texts in conjunction renders the
contention that Section One only prohibits race discrimination untenable. It
also shows that Section One’s equalizing power is not limitless, most strik-
ingly because Section One cannot plausibly be read to guarantee equal
political rights in light of Section Two, which discourages but does not
prohibit race-based limitations on suffrage, and the Fifteenth Amendment,
which finally does eliminate racial discrimination with respect to political
rights like the right to vote.

The starting point for our analysis is the Civil Rights Act of 1866, a
measure explicitly concerned with race discrimination. The widespread
agreement among all interpreters of the Fourteenth Amendment, from Raoul
Berger on, is that the Act was later constitutionalized by the Fourteenth
Amendment,”® but there is disagreement about whether it is significant that
the Fourteenth Amendment used broader terms than the 1866 Act.”” We
argue that this difference in wording has considerable significance. There is
a lot of support in the intellectual history of the times and even in the
legislative history for the proposition that concerns over class legislation
generally—both extant and potential—were well developed during
Reconstruction. The American people clamored for a Constitution that
would end class oppression, and Congress obliged.”

The Fourteenth Amendment’s legislative history in Congress and the
ratifying state legislatures confirms that the inclusion of language at a high
level of generality was purposeful and was understood to be addressed to a
broad problem. This history reveals that Section One was understood to ban
class legislation and systems of caste, terms that were understood to be
nearly identical. Contemporary public statements demonstrate that the con-
gressional understanding that the Amendment banned all systems of caste
was shared by the public. Importantly, these sources make clear that the
Amendment’s core anticaste meaning is distinct from and superior to the

ambitious one. See also KOHL, supra note 27, at 58, 61-62 (noting the importance of equality and
the fear of monopoly and privilege that crystallized within a subset of society during the Jacksonian
era).

74. See supra note 16 and accompanying text.

75. Compare PERRY, supra note 16, at 215 n.49 (arguing that while Section One of the
Fourteenth Amendment constitutionalizes the Act, the Privileges and Immunities Clause provides a
broader mandate for equality), with ROSSUM & TARR, supra note 16, at 53 (suggesting that this
broad sort of interpretation creates'ambiguity as to what rights are protected by the Amendment).

76. Cf. RICHARD SCHNEIROV, LABOR AND URBAN POLITICS: CLASS CONFLICT AND THE
ORIGINS OF MODERN LIBERALISM IN CHICAGO, 1864-97, at 32-33 (1998) (observing the
maturation of class outlook in Chicago and the push to get the working class involved in American
politics).
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applications of that principle that the enactors predicted. Our findings sup-
port Professor John Harrison’s conclusion that ad hoc castes were banned’”
and have important implications for applying the Fourteenth Amendment to
sex discrimination, which we turn to in Part II.

A. The Text

1. Which Clause Guarantees Equality and Prohibits Caste?—At the
outset, a question presents itself: which clause in Section One of the
Fourteenth Amendment guarantees equality? The Framers themselves were,
for the most part, vexingly silent on the independent operation of Section
One’s clauses. They tended to explain that Section One would guarantee
equality and ban caste without getting more specific.”® Though the Supreme
Court has long relied on the Equal Protection Clause as the source of the
Fourteenth Amendment’s equality guarantee, Professor John Harrison made
a strong argument in a law review article nineteen years ago that the
Privileges or Immunities Clause is a much better candidate.” Professor
Harrison’s argument is that the noun in the Equal Protection Clause is
protection while the word equal is only an adjective.’® The Equal Protection
Clause, he contends, is about giving everyone, including free African-
Americans and Northerners in the South, the same right to be protected by
laws against violence already on the books as was enjoyed by white Southern
citizens.®' The Clause is thus addressed primarily to state executive officials
who enforce laws that have already been made. It says nothing about what
laws the legislature can make™ but rather was aimed at the very real problem
that general laws against violence in the South were not being enforced
equally to protect against lynchings and violence by the Ku Klux Klan.*?

In contrast to the Equal Protection Clause, Professor Harrison argues,
the Privileges or Immunities Clause is specifically addressed to the question
of what laws the legislature and Executive can make or enforce.*® The
Privileges or Immunities Clause explicitly says, “No State shall make or
enforce any law which shall abridge the privileges or immunities of citizens

77. Harrison, supra note 15, at 1459 (“[T]he Reconstruction notion of abridgment probably also
included what we might call ad hoc castes ... that are not commonly employed but that
nevertheless represent a division of the citizenry into classes for reasons unrelated to the content of
fundamental rights.”).

78. See infra subpart I(B).

79. Harrison, supra note 15, at 1414-33,

80. Id. at 1434,

81. Id at 1437 & n.213.

82. See id. at 1411 (describing the congressional vision of the Equal Protection Clause as one
that would “preserve state control over the content of law while demanding that the laws apply to all
citizens equally”).

83. See id. at 1437 (discussing the Equal Protection Clause as the source of authority for the Ku
Klux Act of 1871).

84. Id. at 1420-24, 1447-51.
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of the United States . . ..”* Here is a clause addressed to the state legisla-
tures about what laws they may “make,” and according to Professor
Harrison, the privileges or immunities of citizens of the United States include
all privileges or immunities (e.g., civil rights) that a citizen enjoys under state
law as well as the privileges or immunities of national citizenship.*® This
makes sense. The Civil Rights Act of 1866—which all agree was constitu-
tionalized in the Fourteenth Amendment®’—guaranteed equality in a number
of common law rights that were conferred by state common law.® These
rights included rights of contract, recovery in torts, rights to own property,
and family law rights.** The Privileges or Immunities Clause forbids a state
from “abridging” (i.e., shortening or lessening) these rights on the basis of
race or some other system of caste. The privileges or immunities of state
citizenship were common law rights, and perhaps rights under state constitu-
tional law, and the Privileges or Immunities Clause forbade the making of
anylaw that abridged those rights of state citizenship.*

The drafters of the Fourteenth Amendment explained the scope of state
privileges or immunities by making reference to the common law rights
listed in Justice Bushrod Washington’s opinion in Corfield v. Coryell’* The
list in Corfield was a description of the privileges and immunities protected
by the Comity Clause of Article IV of the Constitution, which in turn had
roots in a clause in the Articles of Confederation.”” Justice Washington
implied in Corfield that Article IV privileges or immunities included all state
common law and state constitutional rights, but he also said that such rights
could be overcome by “restraints as the government may justly prescribe for
the general good of the whole.”” Therefore, Justice Washington believed
that even federal constitutional rights could be overcome where there is a

85. U.S. CONST. amend. XIV, § 1 (emphasis added).

86. Id. at 1422. _

87. See supra note 16 and accompanying text.

88. Harrison, supra note 15, at 1416.

89. See supranote 17.

90. See Harrison, supra note 15, at 1419-20 (illuminating the congressional debate surrounding
the meaning of the Privileges or Immunities Clause, proclaiming, “We are therefore justified in
reading the Fourteenth Amendment as including positive law rights of state citizenship within the
scope of the privileges and immunities of citizens.”); see also David R. Upham, Note, Corfield v.
Coryell and the Privileges and Immunities of American Citizenship, 83 TEXAS L. REV. 1483, 1529—
30 (2005) (noting that freed slaves were often formally deprived, by positive state law, of the same
common law rights as other citizens, which led to the passage of the Privileges or Immunities
Clause). But see Slaughter-House Cases, 83 U.S. (16 Wall) 36, 74 (1873) (holding that the
Privileges or Immunities Clause of the Fourteenth Amendment only protects the privileges or
immunities of U.S. citizens and that the privileges or immunities of state citizens, “whatever they
may be, are not intended to have any additional protection by this paragraph of the amendment”);
McDonald v. City of Chicago, 130 S. Ct. 3020, 3030-31 (2010) (acknowledging the controversy
surrounding the limited scope of the Privileges or Immunities Clause under the holding in the
Slaughter-House Cases but declining to disturb that holding).

91. 6F. Cas. 546 (C.C.E.D. Pa. 1823) (No. 3,230); Harrison, supra note 15, at 1409-10.

92. Corfield, 6 F. Cas. at 551-52.

93. Id
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governmental interest is “just” and that promotes “the general good of the
whole” people. Government may trump constitutional rights but only if it
does so “justly” and in a “nondiscriminatory” way. This statement antici-
pates the view of the judicial role that the Supreme Court has followed in the
modern era. Professor Harrison argues that “the privileges or immunities of
citizens of the United States” listed in Section One of the Fourteenth
Amendment are the same body of rights as the “Privileges and Immunities of
Citizens in the several States” which are protected by the Comity Clause in
Article IV > Critically, Professor Harrison explains that systems of caste or
of class-based laws violate the Privileges or Immunities Clause because they
offer a lesser or shortened or abridged set of rights to one class of citizens as
compared to another’” and they are not laws that have been “Justly
prescribe[d] for the general good of the whole” people.”® The Privileges or
Immunities Clause forbids making or enforcing “any” law that “abridges” a
citizen’s privileges or immunities.”’ This use of the word abridge in an
antidiscrimination sense occurs again in the Fifteenth Amendment, which
says that “[t]he right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race,
color, or previous condition of servitude.”® The word abridged is again used
in the same way in the Nineteenth Amendment when it extends the franchise
to women.” .

Professor Harrison argues that the word abridge can only mean
discriminate and that as a result there is an antidiscrimination command in
Section One of the Fourteenth Amendment but no command protecting indi-
vidual rights.'® He thus constitutionalizes the approach taken by John Hart
Ely in Democracy and Distrust.'® This seems to us to go way too far.
Rights can be “abridged” or “shortened” one person at a time as well as one
class at a time. The First Amendment ban on “abridgements” of freedom of
speech or of the press obviously protects individual rights and also protects

94. Harrison, supra note 15, at 1452.
95. See id. at 1422 (noting that a state “abridges such rights when it withdraws them from
certain citizens, but not when it alters their content equally for all”).

96. Corfield, 6 F. Cas. at 552.

97. U.S. CONST. amend. XIV, § 1.

98. Id amend. XV, § 1 (emphasis added).

99. Id. amend. XIX (“The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of sex.”).

100. Harrison, supra note 15, at 1420-24.

101. Compare Harrison, supra note 15, at 1474 (“If we pay more attention to language, we
realize that it is possible for a state to abridge a state law right and conclude that the clause secures
equality with respect to such rights. If we pay enough attention to the Equal Protection Clause to
get beyond the word equal, we discover that protection is narrower than privileges and immunities.
We then can conclude that the Privileges or Immunities Clause does the main work of Section 1 by
constitutionalizing the Civil Rights Act of 1866.”), with ELY, supra note 25, at 24 (“[TThe slightest
attention to language will indicate that it is the Equal Protection Clause that follows the command of
equality strategy, while the Privileges or Immunities Clause proceeds by purporting to extend to
everyone a set of entitlements.”). ‘
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against class or caste discrimination.'® But Professor Harrison’s core point
that the word abridge in the Privileges or Immunities Clause is a synonym
for discriminate is correct. A modern formulation of that Clause would read:
“No State shall make or enforce any law that shortens or lessens the civil and
common law rights of citizens of the United States in a way that is unjust and
that is not for the general good of the whole people.”

Professor Harrison’s argument that the main equality guarantee of the
Fourteenth Amendment must be the Privileges or Immunities Clause'® is
compelling, but not entirely convincing. For one thing, “citizens of the
several States”—the language used for the rights-bearers in Article IV of the
Constitution—may have a meaning different from the phrase “citizens of
the United States,” which is the language used for rights-bearers in the
Fourteenth Amendment’s Privileges or Immunities Clause. Additionally,
the word protection, as understood during Reconstruction, was better able to
bear the broad meaning it is given today than Harrison concedes. Webster’s
Dictionary, for instance, offered a number of synonyms for protection in
1856: defense, guard, shelter, safety, and exemption.'™ And a number of the
Framers seemed to understand “equal protection .of the laws” as a
requirement of equal legislation rather than equal police protection.105 As we
see it, the clauses may have some overlap, or perhaps taken together they ban
caste. One objectionable law or official practice could violate one clause,
while another violates a different clause. Moreover, among the existing laws
on the books as to which the Equal Protection Clause guarantees equality of
protection are the rights citizens hold under the federal and state
constitutions. Thus, a state legislative enactment discriminating as to federal
or state constitutional free speech rights on the basis of race might be said to
deprive someone of the equal protection of the federal or state constitution.

Fortunately, settling which clause or combination of clauses the Framers
and contemporary readers of Section One understood to prohibit unequal
legislation is not necessary to our argument. What matters is (1) that the
Framers of the Fourteenth Amendment drafted an amendment to forbid
legislation that prohibits all systems of caste and of class-based laws that
were not “justly prescribe[d] for the general good of the whole™® people;

102. See DANIEL A. FARBER, THE FIRST AMENDMENT 224 (3d ed. 2010) (“Thus, the First
Amendment would lose much of its value if it protected only isolated individuals but left the
government a free hand to prevent organized activity.”).

103. Id. at 1420-24.

104. GOODRICH, supra note 72, at 356. The full text of the definitions are as follows:

Protect, v.t. To secure from injury; to throw a shelter over; to keep in safety.—
SYN. To shield; save; cover; vindicate; defend, which see.

Protection, #n. The act of preserving from evil, loss, injury, [etc.]; that which
protects or preserves from. injury; a writing that protects.—SYN. Defense; guard;
shelter; safety; exemption.

Id
105. See infra notes 154, 254 and accompanying text; see also infra note 290.
106. Corfield v. Coryell, 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1825) (No. 3,230).
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(2) that they used language broad enough to carry out their intention; ‘and
(3) that contemporary readers generally understood the amendment to man-
date equality under the law by forbidding caste. We turn now to proving
each of these propositions.

2. The Text in Context—The Thirteenth and Fifteenth. Amendments,
like the Fourteenth Amendment, were primarily motivated by the plight of
people of African descent. Thus, the Thirteenth Amendment banned
slavery,'” and the Fifteenth Amendment prohibited race-based denials of
suffrage."® The Thirteenth Amendment’s silence on the issue of race and the
Fifteenth Amendment’s explicit mention of it are telling. The former gives
everyone the right not to be enslaved, while the latter endows only .some
citizens with the right to vote, demonstrating that the Framers made narrow
pronouncements when such was their intention and used broad language
when they sought broad application. Based on the content of the other two
amendments, the Fourteenth Amendment, which by its terms protects the
rights of “any person,” or any citizen in the case of the Privileges or
Immunities Clause, can hardly have been read to protect only the victims of
race discrimination.'?”

Justice Scalia agrees that the Thirteenth Amendment informs the
meaning of the Fourteenth, but he draws a far more limited inference. In his
dissenting opinion in Rutan v. Republican Party of lllinois,'"® he gave a
glimpse into his view of the Equal Protection Clause: “[T]he Thirteenth
Amendment’s abolition of the institution of black slavery[] leaves no room
for doubt that laws treating people differently because of their race are
invalid.”"'  Of course, as discussed above, the Thirteenth Amendment

107. The Thirteenth Amendment reads as follows: :

Section 1. Neither slavery nor involuntary servitude, except as a punishment for
crime whereof the party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate
legislation.

U.S. CONST. amend. XIII

108. The Fifteenth Amendment reads as follows: i

Section 1. The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or previous
condition of servitude. .

Section 2. The Congress shall have power to enforce this article by appropriate
legislation.

1d. amend. XV.

109. See ELY, supra note 25, at 33 (“[Congress] knew how to bind their successors when they
wanted to: the Fifteenth Amendment provides that the right to vote shall not be denied or abridged
‘by the United States or by any State’ on account of race.”).

110. 497 U.S. 62 (1990).

111. Id at95n.1 (Scalia, J., dissenting).
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banned more than “black slavery.”''? This supports our argument that the
Equal Protection Clause was meant to apply broadly.

Other sections of the Fourteenth Amendment limit the reach of Section
One’s equality guarantee.'”> Under Sections Three and Four, certain former
Confederates were explicitly given lesser rights than other Americans.'"*
Most striking today, however, is the inclusion of the word male in Section
Two, which provides that if a state denies any male twenty-one or older the
right to vote, the state’s basis of representation will be reduced
proportionally, except in the case of criminals and traitors.'”” There is no
penalty in the Fourteenth Amendment for disenfranchising women, but there
is an explicit penalty for disenfranchising men.

Section Two bestowed political rights on men but not women, and it is
of course absolutely true that Section Two’s sanctioning of sex discrimina-

112. See supra notes 107-09 and accompanying text. .
113. The unamended text of the Fourteenth Amendment reads as follows:

Section 1. All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States according
to their respective numbers, counting the whole number of persons in each State,
excluding Indians not taxed. But when the right to vote at any election for the choice
of electors for President and Vice President of the United States, Representatives in
Congress, the Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such State, being
twenty-one years of age, and citizens of the United States, or in any way abridged,
except for participation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens shall bear to
the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or elector of
President and Vice President, or hold any office, civil or military, under the United
States, or under any State, who, having previously taken an oath, as a member of
Congress, or as an officer of the United States, or as a member of any State legislature,
or as an executive or judicial officer of any State, to support the Constitution of the
United States, shall have engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds
of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.

Id. amend. XIV.
114. Id. §§ 3-4.
115. Id § 2.
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tion in voting rights makes it more doubtful that the Amendment’s original
readers could have understood Section One to prohibit all laws that discrimi-
nate on the basis of sex. This is especially so considering that in the United
States, today and in the past, groups that are denied the vote tend to have
reduced civil rights."'® Thus aliens who lack the right to vote can be
deported,"'” felons who lack the right to vote can be monitored,'"® and chil-
dren who lack the right to vote can be forced to comply with a curfew to
which adults are not subject."’® Why would women who lack the right to
vote have been any different? This is perhaps the strongest argument against
an originalist reading of Section One as banning sex discrimination. The
Nineteenth Amendment, however, struck the word male out of Section Two
of the Fourteenth Amendment and at the same time altered the reach of
Section One. The Framers of the Fourteenth Amendment would have
thought that if political rights were guaranteed to a group, civil rights could
not rationally be denied on the basis of group membership. This argument is
made in more depth in Part IIL.

Section Two also limits Section One’s scope in an additional way by
permitting denials of suffrage so long as the disenfranchised are not counted
in the basis of representation.'®® By most accounts, this made the Fifteenth
Amendment necessary if African-Americans were to have a right to vote.
Thus, Section One of the Fourteenth Amendment is concerned only with the
protection of equal civil rights and not with the protection of equal political
rights. The nineteenth-century distinction between political and civil rights is
explored in section III(B)(1). At this point, it is only necessary to understand

116. See, e.g., Joseph Fishkin, Equal Citizenship and the Individual Right to Vote, 86 IND. L.J.
1289, 1334 (2011) (arguing that denial of suffrage results in an inferior form of citizenship).

117. Compare ARIZ. REV. STAT. ANN. § 16-101(A)(1) (2006) (establishing United States
citizenship as a prerequisite to voting in Arizona), with ARIZ. REV. STAT. ANN. § 11-1051(B), (D)
(2006 & Supp. 2010) (mandating immediate notification of federal immigration authorities when an
alien is illegally present in Arizona and giving authority to transfer aliens unlawfully present into
“federal custody that is outside the jurisdiction™).

118. Compare TEX. ELEC. CODE ANN. § 13.001(a)(4) (West 2010) (prohibiting certain felons
from voting in Texas), with Griffin v. Wisconsin, 483 U.S. 868, 875-77 (1987) (affirming a
probation officer’s warrantless search of a felon’s home on the basis of a tip that the felon possessed
a firearm).

119. Compare CAL. CONST. art. II, § 2 (establishing a voting age of eighteen in California),
with L.A., CAL., MUN. CODE § 45.03(a) (2011) (making it unlawful for individuals in Los Angeles
who are under the age of eighteen to be seen in public between 10:00 p.m. and sunrise on the
following day).

120. Members of Congress made clear statements that Section Two permitted
disenfranchisement. Senator Stewart asked, “{W]ould [Section Two] not be a recognition of the
power of the State to [exclude persons from the right of suffrage]?” CONG. GLOBE, 39th Cong,, Ist
Sess. 1280 (1866) (statement of Sen. Stewart). Senator Fessenden replied,

I confess that owing to my very great stupidity I do not understand what the
Senator is driving at. If he means to ask me whether this proposition is not an
admission that the States have the power under the Constitution, I say certainly it is,
and I have been arguing that this last half hour or more.
Id. (statement of Sen. Fessenden).
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that political rights were more narrowly conferred and were more highly
valued than civil rights. As we have said, lots of people with civil rights,
such as children, lacked political rights. But no one with political rights
lacked civil rights.

It seems clear from the historical record that Section One of the
Fourteenth Amendment bans abridgements of civil but not political rights.
But the text is ambiguous as to what abridgements are banned. It seems clear
that more than just abridgements on the basis of race are banned, because the
Fourteenth Amendment is phrased at a higher level of generality than is the
Fifteenth Amendment. In order to recapture the objective original public
meaning of Section One, it is helpful to consult extratextual sources that doc-
ument the events that led to the writing of the Amendment, the intellectual
history of the times, contemporaneous dictionaries, the discussion of the
Amendment, and newspaper accounts at the time of the Fourteenth
Amendment’s adoption. When these sources are consulted, they point
strongly toward the view that Section One bans abridgments of civil rights by
enacting a ban on all systems of caste or of class-based legislation.

B. Background: The Need for a Constitutional Amendment

Before the Fourteenth Amendment was introduced, the Civil Rights Act
of 1866 was passed by Congress, vetoed by President Johnson on the
grounds that it exceeded congressional authority to enforce the Thirteenth
Amendment,'”' and then passed again over his veto.'”” President Johnson
claimed the Civil Rights Act of 1866 was unconstitutional because it
exceeded Congress’s power to enforce the Thirteenth Amendment’s ban on
slavery, and proponents of the Civil Rights Act of 1866 were concerned that
the courts might hold the Act unconstitutional.'® The uncertain future of the
Act was the most pressing reason for a constitutional amendment.”** The
idea was to give the Civil Rights Act of 1866 a more secure constitutional
footing and to immunize it from the attacks of future majorities in Congress
should the Democrats ever regain control of the national lawmaking appa-
ratus. No scholar of the history of the Fourteenth Amendment has argued

121. When he vetoed the Civil Rights Bill on March 27, 1866, President Johnson purported to
be worried about discrimination: “The bill, in effect, proposes a discrimination against large
numbers of intelligent, worthy, and patriotic foreigners, and in favor of the negro, to whom, after
long years of bondage, the avenues to freedom and intelligence have just now been suddenly
opened.” EDWARD MCPHERSON, THE POLITICAL HISTORY OF THE UNITED STATES OF AMERICA
DURING THE PERIOD OF RECONSTRUCTION 75 (3d ed. 1880). While this statement is offensive, it
does raise questions about permissible discrimination and impermissible discrimination.

122. Act of May 31, 1870, ch. 114, § 18, 16 Stat. 144.

123. See MCPHERSON, supra note 121, at 77 (“It cannot, however, be justly claimed that, with a
view to the enforcement of this article of the Constitution, there is at present any necessity for the
exercise of all the powers which this bill confers. Slavery has been abolished, and at present
nowhere exists within the jurisdiction of the United States . . . .”).

124. BERGER, supra note 66, at 23.
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that the Amendment does not constitutionalize the Civil Rights Act of
1866.'%

So what exactly did the Civil Rights Act of 1866 do? Tellingly, the Act
was titled “An Act to protect all Persons in the United States in their Civil
Rights, and furnish the Means of their Vindication.”'* The operative lan-
guage provided as follows:

[A]ll persons born in the United States and not subject to any foreign
power, excluding Indians not taxed, are hereby declared to be citizens
of the United States; and such citizens, of every race and color,
without regard to anyprevious condition of slavery or involuntary
servitude, except as a punishment for crime whereof the party shall
have been duly convicted, shall have the same right, in every State and
Territory in the United States, to make and enforce contracts, to sue,
be parties, and give evidence, to inherit, purchase, lease, sell, hold, and
convey real and personal property, and to full and equal benefit of all
laws and proceedings for the security of person and property, as is
enjoyed by white citizens, and shall be subject to like punishment,
pains, and penalties, and to none other, any law, statute, ordinance,
regulation, or custom, to the contrary notwithstanding.'”’

Democrats and a few Republicans joined President Johnson in doubting
this Act could be constitutionally justified by Congress’s power to enforce
the Thirteenth Amendment’s prohibition on slavery. The power to legislate
against slavery, it was said, does not include the much more sweeping power
to legislate to require equal civil rights.'®® As a result, supporters of the Civil
Rights Act of 1866 feared that even if the Act initially survived judicial
review, as a mere statute, it might be repealed by a future Democratic
Congress or struck down by some future Democratic Supreme Court.'* The
relationship between the Civil Rights Act and the Fourteenth Amendment is
recognized by nearly all modern commentators on the original meaning of
the Fourteenth Amendment"*°—including those, such as Raoul Berger, who

125. BERGER, supra note 16, at 185.
126. Civil Rights Act of 1866, ch. 31, 14 Stat. 27.
127. Id § 1.
128. MCPHERSON, supra note 121, at 75.
129. As an example of some of these concerns, one Congressman stated:
The gentleman who has just taken his seat [Mr. Finck] undertakes to show that because
we propose to vote for this section we therefore acknowledge that the civil rights bill
was unconstitutional. He was anticipated in that objection by the gentleman from
Pennsylvania, [Mr. Stevens.] The civil rights bill is now a part of the law of the land.
But every gentleman knows it will cease to be a part of the law whenever the sad
moment arrives when that gentleman’s party comes into power.
CONG. GLOBE, 39th Cong., Ist Sess. 2462 (1866) (statement of Rep. Garfield) (alterations in
original); see also id. at 2081 (statement of Rep. Nicholson) (“The very fact that this amendment
would authorize such legislation as the ‘civil rights bill” is an additional reason why it should not be
adopted.”).
130. See supra note 16 and accompanying text.
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have given the Amendment an exceptionally narrow construction. Bl They
agree that at a bare minimum the Fourteenth Amendment must be understood
as constitutionalizing the Civil Rights Act of 1866. 132

The problem of class legislation was a prominent con51derat10n of the
supporters of the Civil Rights Act of 1866, and at times the scope of the Act
was exaggerated. A congressional commentator went so far as to claim that
the Act “declares that in civil rights there shall be an equality among all
classes of citizens,”"** despite the fact that the Act on its face only protected
citizens from being denied particular civil rights on the basis of race. 134
Nonetheless, this claim was echoed and exaggerated further in the press, with
one editorial contending that the Civil Rights Act of 1866 was a “guarantee
of the rights of freedmen, and of all others who are citizens of the republic, to
hold property, transact business, and to be in all things equal before the law
with all other classes.”'*

Although equality before the law for all “classes” could not be satisfied
by any fair reading of the words of the Civil Rights Act of 1866—it was only
concerned with race discrimination'*® as to certain common law rights—the
Fourteenth Amendment could be read as guaranteeing equality before the
law for all classes of citizens. Significantly, as the amendment that would
become the Fourteenth was being considered in Congress, some members of
the public were asking for a constitutional amendment that would do more
than just constitutionalize the Civil Rights Act of 1866. They wanted an end
to all forms of class legislation whatsoever for good. These commentators
associated slavery and the Black Codes with feudalism and aristocratic class
discrimination, and they knew that any distinguishing characteristic could
potentially be used as the basis for arbitrary or predatory discrimination if a
simple majority so chose. 37 One especially forceful appeal for a constitu-
tional amendment was made by a Chicago Tribune editorial in January
1866,%® just as Congress was gearing up to address the problem of race
discrimination with a constitutional amendment that was to become the

131. BERGER, supra note 66, at 191.

132. See supra note 16 and accompanying text. Berger contended that while segregation was
not prohibited by the Fourteenth Amendment, the “purpose of the [Flourteenth [A]mendment” was
to “incorporate” the Civil Rights Act. BERGER, supra note 16, at 268.

133. CONG. GLOBE, 39th Cong., 1st Sess. 1760 (1866) (statement of Sen. Trumbull)

134. See Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (guaranteeing certain rights to
“citizens, of every race and color”).

135. Adjournment of Congress, PHILA. N. AM. & U.S. GAZETTE, July 30, 1866, at 1 (emphasis
added).

136. Class and race were often spoken of in tandem, but were never synonyms. See Saunders,
supra note 15, at 289-90 n.198 (noting the historic distinction between “class” and “caste”
legislation).

137. The Fourteenth Amendment may also ban class legislation based on nonhereditary
characteristics, but discussion of that point would take us far afield from the topic of sex
discrimination since sex is a hereditary characteristic.

138. Editorial, Class Legislation, CHIL TRIB., Jan. 12, 1866, at 2.
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Fourteenth Amendment. The editorial conceptually ties the Black Codes to
the English aristocracy, in this way revealing that American laws based on
racial classifications were recognized as just one species of impermissible
oppression by hereditary ruling classes:

We have seen, through bitter experience, the evils of .class
legislation as practi[c]ed by the States, in the form of slave and black
codes. We cannot but perceive the evils of the system in England, and
all monarchical governments, where the laws are allowed to recognize
distinctions between persons and classes. We cannot shut our eyes to
the patent fact that such legislation, even when exercised for good
purposes, is based upon a principle of pernicious tendencies, that
ought not, if it can be avoided, to obtain a recognition in the Republic.
The design and spirit of our Government is opposed to this system,
and its evident intent is to render unnecessary any special enactments
for the benefit or repression of any class, but to legislate for all alike.
But, unhappily, there is, at present, no special clause whereby this
intent can be accomplished, in cases like that under consideration.
And, if the several States can practi[c]e class legislation, as between
whites and blacks, except when forbidden by counter-legislation by
Congress, they can also create class distinctions in the future between
native and adopted citizens, between rich and poor, or between any
other divisions of society.

The most effectual way to reach the root of this matter, is to amend
the Constitution so as to forbid class legislation entirely by prohibiting
the enactment of laws creating or recognizing any political distinctions
because of class, race or color between the inhabitants of any State or
Territory, and providing that all classes shall possess the same civil
rights and immunities, and be liable to the same penalties, and giving
Congress the power to carry the clause into effect. ... [W]e believe
that we might as well level the evil of caste at one blow, as to fight it
by driblets and sections, through another long course of years."*’

The Tribune’s call for a constitutional amendment that would “level the
evil of caste at one blow” was obviously not echoed by all. But the reality
that such an amendment would be a congressional goal was acknowledged
even by those who opposed it, such as one commentator, also writing in
January 1866, who expressed fear that Congress would soon go beyond the
abolition of slavery and “repeal God’s law of caste.”*** More supportive of

139. Id

140. DAILY NAT’L INTELLIGENCER, Jan. 5, 1866 at col. 1. This is in harmony with Professor
Harrison’s insight that “ad hoc castes™—groups discriminated against based upon unjustified
animus—are prohibited by the Fourteenth Amendment. Harrison, supra note 15, at 1457-58.
Harrison gives the example of laws denying “individuals who drive foreign cars” the right to
purchase gasoline because of widespread resentment against them and contends that the Fourteenth
Amendment prohibits such legislation. Jd. Notably, the Tribune editorial contemplates an
amendment that would prohibit the creation of “class distinctions” in the future. Editorial, supra
note 138.
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equality, the Philadelphia North American Gazette informed its readers in
February 1866 that a constitutional amendment was being discussed in
Congress that would “secure for the citizens of any one State the same rights
as are enjoyed by the citizens of other States, thus terminating the discrimi-
nations made against sections and classes and races.”'*' The hope of some
and the fear of others—that Congress would produce a constitutional
amendment mandating equality, meaning there would be no subjugated
classes—was in fact realized.

C. The Drafting of the Fourteenth Amendment

1. Congress Crafts the Text—Fifteen members of Congress began
crafting what would become the text of the Fourteenth Amendment in
1866."*> The mission of the Committee of Fifteen on Reconstruction was to
draft an amendment that would alter the relationship between the states and
the federal government by allowing the federal government to nullify
discriminatory state legislation.'” This amendment would secure Congress’s
constitutional power to enact the Civil Rights Act of 1866.'**

The Committee of Fifteen held hearings to determine the scale of
inequity and persecution in the Confederate states."* The hearings show that
the congressional motive to amend the Constitution was from the beginning
broader than the desire to protect freed slaves. Members of the Committee
expressed concern for white Unionists in .the South who were being

ersecuted,'”® a concern that was also raised during the subsequent
p 147 £ q
debates.

141. Constitutional Amendments, PHILA. N. AM. & U.S. GAZETTE, Feb. 15, 1866, at 1.

142. The subject of the framing and ratification of the Fourteenth Amendment has been well
treated by a number of commentators. E.g., BERGER, supra note 66; KULL, supra note 16; NELSON,
supra note 25, Alexander Bickel, The Original Understanding and the Segregation Decision, 69
HARV. L. REV. 1, 29-65 (1955); Charles Fairman, Reconstruction and Reunion 1 86488, in 6 THE
OLIVER WENDELL HOLMES DEVISE HISTORY OF THE SUPREME COURT OF THE UNITED STATES
(Paul A. Freund ed., 1971); Harrison, supra note 15; Earl M. Maltz, The Fourteenth Amendment as
Political Compromise—Section One in the Joint Committee on Reconstruction, 45 OHIO ST. L.J.
933 (1984).

143. See BENJ. B. KENDRICK, THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON
RECONSTRUCTION 213 (1914} (“At this time laws discriminating against the negroes and denying to
them civil rights . . . were being passed by the legislatures in the southern states. . .. [O]n the very
day that the 39th Congress met, Charles Sumner introduced some resolutions, providing among
several other things for equal civil rights.” (footnote omitted)).

144. And most scholars today agree that it did. See supra note 16 and accompanying text.

145. KENDRICK, supra note 143, at 264.

146. Several witnesses testified before the Committee that hostility toward Union men in the
South was prevalent. Jd. at 286. One member wamed that if former Confederates were re-
enfranchised, it would be a “death-blow to the Union men and the men of color in the South. They
will have no protection, their rights will not be recognized.” Id. at 410.

147. John Martin Broomall of Pennsylvania was one member of Congress who discussed the
plight of white Unionists in the South: .
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The Committee submitted an initial, inadequate version of what would
become the Fourteenth Amendment in April 1866:

Section 1. No discrimination shall be made by any state, nor by
the United States, as to the civil rights of persons because of race,
color, or previous condition of servitude.

Sec. 2. From and after the fourth day of July, in the year one
thousand eight hundred and seventy-six, no discrimination shall be
made by any state, nor by the United States, as to the enjoyment by
classes of persons of the right of suffrage, because of race, color, or
previous condition of servitude.

Sec. 3. Until the fourth day of July, one thousand eight hundred
and seventy-six, no class of persons, as to the right of any of whom
to suffrage discrimination shall be made by any state, because of
race, color, or previous condition of servitude, shall be included in
the basis of representation.'*

This version obviously differed from the Fourteenth Amendment as we know
it today in important ways. Most obviously, it was confined to prohibiting
only race discrimination.

The narrow scope of this proposed race discrimination version of the
Fourteenth Amendment caused the draft to be rejected both by members of
Congress on the left who wanted to prohibit all forms of caste and by mem-
bers on the right who wanted to protect the rights of white Unionists in the
South and to refer to race obliquely. Senator Charles Sumner, who was in
the first camp, argued that the voting-rights provision in the original Section
Three (which, modified, would become Section Two) was in fact “the recog-

But are the evils complained of limited to the black man? While I would blush if I
could admit that that fact, if acknowledged, would in any degree lessen the necessity
for the passage of this law, I nevertheless maintain and hold myself ready to prove that
white men, citizens of the United States, have been, and are now being punished under
color of State laws for refusing to commit treason against the United States at the
bidding of Democratic candidates for the Presidency . . . .
CONG. GLOBE, 39th Cong., Ist Sess. 1263 (1866). Sidney Perham of Maine was similarly
concerned about the plight of white Unionists:
Their policy is to render it so uncomfortable and hazardous for loyal men to live
among them as to compel them to leave. Many hundreds of northern men who have
made investments and attempted to make themselves homes in these States have been
driven away. Others have been murdered in cold blood as a warning to all northern
men who should attempt to settle in the South.
Id. at 2082. Representative Broomall said that he could not support a system of reconstruction that
did not
effectually guaranty the rights of the Union men of the South . . . . [Tlhe Government
of the United States above all other duties owes it to itself and to humanity to guard the
rights of those who, in the midst of rebellion, periled their lives and fortunes for its
honor, of whatever caste or lineage they be.
Id. at 469-70. Similarly, Representative Bingham felt that an amendment was needed because
“equal and exact justice” had been denied to “white men as well as black men.” Id, at 157.
148. KENDRICK, supra note 143, at 83-84.
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nition of a caste and the disenfranchisement of a race”* because it allowed
for African-Americans to be denied the right to vote by a state so long as its
representation in Congress was proportionally diminished. His concern was
addressed by the revised version, our race-neutral version of the Fourteenth
Amendment, which Senator Jacob Howard explained, “applies not to color or
to race at all, but simply to the fact of the individual exclusion.”™® Senator
Henderson also explained the more expansive meaning of the revised Section
Two: “For all practical purposes, under the former proposition loss of repre-
sentation followed the disenfranchisement of the negro only; under this it
follows the disenfranchisement of white and black, unless excluded on
account of ‘rebellion or other crime.””'*'

The importance of this change, and the reason Senator Sumner viewed
the original version as creating a system of caste, is illuminated by a discus-
sion between Senators Howard and Clark. Senator Howard explained that
the application of Section Two to individual exclusion will combat feudal

aristocracy, which, like caste, was opposed by the drafters.'*

149. CONG. GLOBE, 39th Cong., 1st Sess. 1281 (1866).

150. Id. at2767.

151. Id. at 3033.

152. During the congressional debate, Senator Howard explained his position on Section
Two of the Fourteenth Amendment:

Mr. CLARK. . .. I wish to inquire whether the comumittee’s attention was called to
the fact that if any State excluded any person, say as Massachusetts does, for want of
intelligence, this provision cuts down the representation of that State.

Mr. HOWARD. Certainly it does, no matter what may be the occasion of the
restriction. It follows out of the logical theory upon which the Government was
founded, that numbers shall be the basis of representation in Congress, the only true,
practical, and safe republican principle. If, then, Massachusetts should so far forget
herself as to exclude from the right of suffrage all persons who do not believe with my
honorable friend who sits near me [Mr. Sumner] on the subject of negro suffrage, she
would lose her representation in proportion to that exclusion. If she should exclude all
persons of what is known as the orthodox faith she loses representation in proportion to
that exclusion. . .. And, sir, the true basis of representation is the whole population. It
is not property, it is not education, for great abuses would arise from the adoption of
the one or the other of these two tests. Experience has shown that numbers and
numbers only is the only true and safe basis; while nothing is clearer than that property
qualifications and educational qualifications have an inevitable aristocratic tendency—
a thing to be avoided.

Mr. HOWARD. It is not an abridgement to a caste or class of persons, but the
abridgement or the denial applies to the persons individually. If the honorable Senator
will read the section carefully I think he will not doubt as to its true interpretation, It
applies individually to each and every person who is denied or abridged, and not to the
class to which he may belong. It makes no distinction between black and white, or
between red and white, except that if an Indian is counted in he must be subject to
taxation.

1d. at 2767.
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The new version of Section One was introduced by Thaddeus Stevens
on April 30, 1866, and it also dropped the words race and color.!> Its mean-
ing was explained in most detail by Senator Howard:

The last two clauses of the first section of the amendment disable a
State from depriving not merely a citizen of the United States, but any
person, whoever he may be, of life, liberty, or property without due
process of law, or from denying to him the equal protection of the
laws of the State. This abolishes all class legislation in the States and
does away with the injustice of subjecting one caste of persons to a
code not applicable to another.'**

Senator Eliot explained the meaning of Section One in similar terms:

I support the first section because the doctrine it declares is right,
and if, under the Constitution as it now stands, Congress has not the
power to prohibit[ ]State legislation discriminating against classes of
citizens or depriving any persons of life, liberty, or property without
due process of law, or denying to any persons within the State the
equal protection of the laws, then, in my judgment, such power should
be distinctly conferred.'®
This understanding of Section One as banning all class legislation was
discussed at length,'*® but it was not contested.!”’ Suggestions that Section
One only protected black people were explicitly rejected.’”® Those who

153. Id. at 2286.

154. Id. at 2766.

155. Id. at2511.

156. Melissa Saunders quotes Representative Hotchkiss of New York as saying that the
Fourteenth Amendment was “designed to forbid a state to ‘discriminate between its citizens and
give one class of citizens greater rights than it confers upon another.”” Saunders, supra note 15, at
284. She quotes Senator Jacob Howard as saying that the Amendment would “abolish[] all class
legislation in the States and do[] away with the injustice of subjecting one caste of persons to a code
not applicable to another.” Id. at 286 (alterations in original). She quotes Senator Timothy Howe as
saying the Amendment would give the federal government “the power to protect classes against
class legislation.” Id. at 287.

157. Senator Dixon, debating the content of Section One, stated,

One word in reply to the Senator from Massachusetts, with the consent of the Senate.
The Senator says that I have forgotten many things, and among others the guarantees
required by the four million slaves who have been emancipated. I desire to ask the
Senator what guarantee those persons have in the proposition reported by the
committee. The Senator exhausted all the terms of opprobrium in the English language
in denouncing a resolution which was before the Senate some time since, and which
contained the only guarantee for the colored race that is contained in this report.
CONG. GLOBE, 39th Cong., 1st Sess. 2335.

158. Senator Bingham, during the congressional debate, clarified that Section One applied to
whites as well as blacks:

Mr. HALE. It is claimed that this constitutional amendment is aimed simply and
purely toward the protection of “American citizens of African descent” in the States
lately in rebellion. I understand that to be the whole intended practical effect of the
amendment.

Mr. BINGHAM. It is due to the committee that I should say that it is proposed as
well to protect the thousands and tens of thousands and hundreds of thousands of loyal
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opposed the Amendment did not dispute the idea that it prohibited class
legislation; they simply were unabashedly in favor of class legislation.'”

On June 16, 1866, the text of what was to become the Fourteenth
Amendment was formally presented to the states.®® In August of that year—
two years before three-quarters of the states had ratified the Amendment—
the National Republican Party published a laudatory account of the caste-
abolishing accomplishments of the 39th Congress:

The Republicans in Congress sought by legislation and by
constitutional amendment to guarantee to every citizen of the republic
the equality of civil rights before the law. How much did the
Democrats do toward that object?

The Republicans in Congress sought to break up the foundations of
secession and rebellion by making citizenship national and not
sectional. How much did the Democrats do toward that object?

The Republicans in Congress tried to the extent of their powers fo
abolish throughout the bounds of the republic the evils of caste, as
second only to those of slavery. How much did the Democrats do

toward that object?'®’

Undeniably, the Framers of the Fourteenth Amendment gave state legisiators
ample notice that they understood the Amendment to prohibit caste or sys-
tems of special-interest and class-based lawmaking.

Newspapers regularly recounted Congress’s debates on the proposed
amendment, and many publications articulated the amendment’s anticaste
meaning. The San Francisco Daily Evening Bulletin described the amend-
ment as an “opportunity . . . for the masses to break down the domination of
caste and aristocracy.”'® The Boston Daily Advertiser reported that “[t]he
great object of the first section, fortified by the fifth, was to compel the States
to observe these guarantees, and to throw the same shield over the black man
as over the white, over the humble as over the powerful.”'® The Republican

white citizens of the United States whose property, by State legislation, has been
wrested from them under confiscation, and protect them also against banishment.
Id. at 1065.
159. A statement made by Representative Nicholson during congressional debates exemplifies
sentiment favorable to class legislation:
Now, the negro race in this country constitute such a class which is easily and well
defined; and the peace and welfare of a State, especially where they are found in great
numbers, demand that the radical difference between them and the white race should be
recognized by legislation; and every State should be allowed to remain free and
independent in providing punishments for crime, and otherwise regulating their internal
affairs, so that they might properly discriminate between them, as their peace and
safety might require.
Id. at 2081.
160. HORACE EDGAR FLACK, THE ADOPTION OF THE FOURTEENTH AMENDMENT 140 (1908).
161. Who Did It?, PHILA. N. AM. & U.S. GAZETTE, Aug. 18, 1866, at 1 (emphasis added).
162. Southern Experiment, S.F. DAILY EVENING BULL., Nov. 9, 1866, at 1.
163. Editorial, Reconstruction, BOS. DAILY ADVERTISER, May 24, 1866, at 1.
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understanding that Section Two was a challenge to aristocracy and feudahsm
was also disseminated:

“But,” say some, “this section is designed to coerce the South into
according Suffrage to her Blacks.” Not so, we reply; but only to
notify her ruling caste that we will no longer bribe them to keep their
blacks in serfdom. An aristocracy rarely surrenders its privileges, no
matter how oppressive, from abstract devotion to justice and right. It
must have cogent, palpable reasons for so doing.'®*

By connecting the old-world problems of aristocracy and feudalism
with race discrimination and caste in America, these commentators provide
more evidence that the American public conceived of the word caste at a
higher level of generality than the word race. The Framers and ratifiers of
the Fourteenth Amendment would have understood it to ban European
feudalism or the Indian caste system, as well as the special-interest
monopolies that so outraged Jacksonian Americans.

2. State Legislatures Consider Ratification—As John Hart Ely has
noted, the legislative history of a constitutional amendment merely begins
with Congress; it is the state legislators who ratify an amendment who actu-
ally make it binding law.'®® Accordingly, it is the public understanding of the
ratifiers of the Fourteenth Amendment that establishes its original public
meaning. State legislators in 1866-1868 presumably would have been
familiar with newspaper accounts such as those described above. They must
also have been aware that some of their constituents had been lobbying
Congress to prohibit systems of caste or of class-based lawmaking for some
time.'® But, Indiana Governor Oliver Morton was mistaken when he
declared that

164. Nat’l Republican Union Comm., Address to the American People, BANGOR DAILY WHIG
& COURIER, Sept. 22, 1866, at 1.

165. ELY, supra note 25, at 17.

166. See CITIZENS OF W. TEX., MEMORIAL ON BEHALF OF THE CITIZENS OF WESTERN TEXAS,
HR. Misc. DocC. No. 40-35, at 2 (2d Sess. 1867) (complaining that the new state legislature
“forever excluded a large portion of citizens from a participation in the common school fund, and
only granted them partial privileges in courts of justice, for no other reason than because of their
caste or color”). The Republican Party of Louisiana made a similar argument:

[Iln the name of those who love their country and hate its enemies, in the name of
those who love liberty and hate tyranny, we appeal to you, as the faithful
representatives of the American people, as our brothers, to protect the lives, the liberty,
and the property of the loyal people of Louisiana; to establish here a government loyal
to the nation, a government founded on justice to all, under which all good citizens,
regardless of caste or color, shall enjoy equal civil and political rights.

. Willing as we are to forgive the past offen[s]es of those who, having sinned
against the government, are now sincerely repentant, we are at the same time opposed
to any compromise with its known enemies. We do not believe in submitting
constitutional amendments to rebel legislators who glory in having served the defunct
confederacy. We protest against the continuance of the present so called State
government of Louisiana. We ask you to abolish it, and substitute one composed of
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[n]o public measure was ever more fully discussed before the people,
better understood by them, or received a more distinct and intelligent
approval. I will enter into no argument in its behalf before this
General Assembly. Every member of it understands it, and is
prepared, I doubt not, to give his vote for or against, on the question of
ratification.'”’

In reality, America’s unusual post-Civil War political situation
complicated state legislatures’ discussions of the Fourteenth Amendment’s
propriety, meaning, and scope, and undoubtedly confused the public. The
struggle between North and South, Republicans and Democrats, and federal
and state authorities frequently dominated discussion of the Amendment, and
in Southern legislatures, insidious prejudice and wounded pride sometimes
led them to refuse to discuss the merits of the Amendment at all.'®®

Many of the states that did consider the Amendment at length did not
record the debates in detail.'® For the most part, we are left with governors’
addresses and committee reports, which sometimes and to some degree illus-
trate how the proposed amendment was understood. The bulk of objections
to ratification rested on states-rights arguments, at least nominally. The
indisputable fact that the Fourteenth Amendment increased the power. of
Congress at the expense of the states gave pause even to some in the
North.'””  But the wildest pronouncements came from Southern anti-
Amendment forces seeking to discourage ratification. They ranged from
claims that the Amendment would give Congress plenary power over the

those who require no Executive pardons before they enter upon the duties of their
offices. Do these things and the loyal people of Louisiana will ever hold in grateful
remembrance the members of the thirty-ninth Congress.
THE CENT. EXEC. COMM. OF THE REPUBLICAN PARTY OF LA., MEMORIALS AND RESOLUTIONS,
H.R. MIsC. DOC. NO. 39-8, at 1-2 (2d Sess. 1866).
167. S.JOURNAL, 45th Gen. Assemb., Reg. Sess. 42 (Ind. 1867).
168. The views expressed in the Georgia state legislature provide one example:
Your committee ha[s] serious doubts as to the propriety of discussing the proposed
amendments to the Constitution of the United States. They are presented without the
authority of the Constitution, and it occurred to us, that as the dignity and rights of
Georgia might be compromised by a consideration of the merits of the proposed
amendments, that the proper course would be to lay them on the table, or indefinitely
postpone their consideration, without one word of debate. We shall depart from this
course, only so far as to give the reasons which, to our minds, forbid discussion upon
the merits of the proposed amendments.
J. COMM. ON THE STATE OF THE REPUBLIC, REPORT, JOURNAL OF THE H., Ann. Sess., at 61 (Ga.
1866).

169. But cf. NELSON, supra note 25, at 60 (explaining that “voluminous material” covers the
“extensive debates” about the Fourteenth Amendment that took place in state legislatures).

170. See S. JOURNAL, 19th Leg., Ann. Sess. 96 (Wis. 1867) (claiming that the “framers of the
federal constitution were very careful to guard the rights of the several states, and held in
abhor[r]ence everything that looked like consolidation”); NELSON, supra note 25, at 104 (detailing
Southerners’ concerns about centralized power and its erosive effect on state autonomy and noting
that “[s}imilar views were held by Northerners™).
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states'”' to warnings that Southern Democrats would be made permanently

powerless. Governor Thomas Swann of Maryland explained that Section
Five “may leave the Southern and Border States at the mercy of the majority
in Congress, in all future time,” which he found “subversive ... of every
principle of justice and equality among the States, and in times of high party
excitement and sectional alienation, dangerous to the liberties of the
people.”’”* Others in the South took a more practical view, recognizing that
ratification of the Amendment was the only path back to representation in
Congress: they argued for it solely on that ground.'”

Despite these different modes of evaluating the Amendment, available
commentary shows widespread agreement that the Amendment was about
more than just the rights of people of African descent (though a desire to
secure those rights was known to be its catalyst). Governor Frederick Low
of California recognized that white Unionists were being persecuted along
with former slaves,'* and Arkansas Governor J.H. Barton expressed the
same concern, recounting that “[iln Woodruff County a premium is offered
for the murder of Union men. The Ku Klux riding about the county. D.P.
Upham and F.A. McClure shot down while riding along the road. Several
freedmen killed. Officers cannot execute the law.”'”> Governor Swann of
Maryland, in what may have been an attempt at cleverness, provided more
evidence that the Amendment was not understood simply to protect African-
Americans by claiming that a law on the books in his state discriminated
against white people and should be repealed promptly in the name of racial
equality:

171. See S. JOURNAL, 16th Leg., Ann. Sess. 259-60 (Ark. 1866) (“The great and enormous
power sought to be conferred on Congress, under the Amendment, which gives that body authority
to enforce by appropriate legislation the provision of the first article of such amendment, in effect,
takes from the States all control over all the people in their local and their domestic concerns, and
virtually abolishes the States.”).

172. MESSAGE OF GOVERNOR SWANN TO THE GENERAL ASSEMBLY OF MARYLAND 21-22
(1867), available at http://www.archive.org/details/messageofgovernol867swan [hereinafter
MESSAGE OF GOVERNOR SWANN].

173. H.JOURNAL, 17th Leg., Ann. Sess. 19 (Ark. 1868) (“As the reconstruction laws require the
ratification of this 14th Article before the State will be received and recognized as a State in the
Union, it will be unnecessary for me to say more to the present Legislature, composed of loyal
citizens of the State, than merely call their attention to the importance of early attention to the
ratification of the same.”).

174. Governor Low explained that the proposed Amendment was needed because in some
states, .

laws were passed by their Legislatures providing for the apprenticing of negroes,
which, if carried into effect, would have rendered the condition of the freedmen worse
than that from which they had been emancipated by the operations of the war; and all
men, whether white or black, who had stood by the Government in the hour of its peril,
were proscribed and persecuted. In a word, the spirit of rebellion seemed triumphant,
and all loyalty appeared crushed under its iron heel.
S. JOURNAL, 17th Leg., Reg. Sess. 50 (Cal. 1868).
175. POWELL CLAYTON, THE AFTERMATH OF THE CIVIL WAR, IN ARKANSAS 70 (1915).
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In relation to that feature of your Code, relating to the colored

population, adopted years ago, giving to the courts the power to

commute criminal sentences, by selling the offender into slavery for

the period of his sentence, in lieu of imprisonment at hard labor in the

penitentiary, I would commend it to your notice, not in the interest of

the colored race, to whom it is a benefit, but as making an unfair

discrimination under the new order of things, against the white man,

from whom the same privilege is withheld. I trust that its repeal will

be promptly ordered.'”

The Amendment’s detractors understood it to do more than abolish the
Black Codes.'”” So did its supporters, but in public they stuck to vague talk
of equality. This was the tactic that was also employed (unsuccessfully'’®)
by the outgoing Governor, Frederick F. Low. He explained that Section One
“declares ‘equality before the law’ for all citizens, in the solemn and binding
form of a constitutional enactment, to which no reasonable objection can be
urged.”'” Governor William Ganaway Brownlow of Tennessee also dealt
with the arguably ambiguous meaning of the Amendment by simplifying it.
He paraphrased the entirety of Section One as “[e]qual protection of all
citizens in the enjoyment of life, liberty, and property.”’®®  Such
pronouncements, while they confirm the Amendment’s broad scope, fail to
tell us much else. Uncertainty about the Amendment’s meaning caused
concern in some quarters specifically because it was recognized that courts
can interpret ambiguous language in unanticipated ways. The minority

176. MESSAGE OF GOVERNOR SWANN, supra note 172, at 19.

177. See, e.g., John Silard, A Constitutional Forecast: Demise of the “State Action” Limit on
the Equal Protection Guarantee, 66 COLUM. L. REV. 855, 856 (1966) (noting that the Fourteenth
Amendment was intended to outlaw the Black Codes of 18651866, but that “its intended scope and
impact are less clearly illuminated by the legislative debate preceding adoption™).

178. California did not ratify the Fourteenth Amendment until 1959! 1959 Cal. Stat. 5695-96.

179. S. JOURNAL, 17th Leg., Reg. Sess. (Cal. 1868) (emphasis added). Interestingly—and
supportive of John Harrison’s Privileges or Immunities theory—the Governor paraphrased the
Privileges or Immunities Clause and the Due Process Clause but did not mention the Equal
Protection Clause at all. See id (“By the first section it is provided that all persons born or
naturalized in the United States, and subject to its jurisdiction, are citizens of the United States and
of the State wherein they reside, and States are prohibited from abridging the privileges and
immunities of citizens, or depriving them of life, liberty, or property, without due process of law.”).
On the other hand, he considered the Amendments, “so necessary for the protection of individual
rights,” a purpose Harrison might dispute. Id.; see Harrison, supra note 15, at 1458 n.277 (“The
teaching of the Civil Rights Act of 1866 on this subject is equivocal because § 2 of the Act, which
provided criminal enforcement, penalized state actors who deprived inhabitants of rights protected
under § 1, or who imposed greater punishments on an inhabitant than were prescribed for white
persons. This suggests a focus on the rights of individuals, not the abstract rule of equality. On the
other hand, the 1866 Act elsewhere spoke in terms of simple race-blindness.” (internal citations
omitted)).

180. JAMES E. BOND, NO EASY WALK TO FREEDOM: RECONSTRUCTIGN AND THE
RATIFICATION OF THE FOURTEENTH AMENDMENT 20-21 n.51 (1997) (explaining that the
Governor’s message was distributed throughout the state, including through papers like the
Nashville Daily Press-Times on June 22, 1866).
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report from the Joint Committee of the Indiana General Assembly is an
example:

We have seen so many instances of stretching the powers of
government in the last few years, by resorting to new and startling
constructions of what seemed to be plain provisions, plainly written,
that we feel the time has come when proposed amendments should be
freed from all ambiguity; and therefore we are unwilling to sanction
any new proposal to confer power upon the Federal Government, by
amending the Constitution, until we know its precise scope and
meaning.'®!

Discussions of the Amendment in state legislative journals sometimes
raise more questions than they answer. For example, Missouri’s Governor,
Thomas C. Fletcher, who was a ratification proponent, claimed in a message
to the General Assembly that the Amendment gives Congress the ability to
create new rights for citizens that the states must honor: “[Section One]
prevent[s] a State ‘from depriving any citizen of the United States of any
rights conferred on him by the laws of Congress, and secures to all persons
equality of protection in life, liberty and property under the laws of the
State,””'®?

This is not the meaning ascribed to the Amendment today, though it is
certainly not an unreasonable construction. Governor Fletcher’s explanation
also contains an interesting merger of the language of the Due Process and
Equal Protection clauses, further highlighting the confusion the Amendment
engendered.

While it is impossible to know how often the Amendment’s anticaste
rule was discussed in state legislatures or how many legislators were
consciously aware of its existence, there is little doubt that most understood
the Amendment to guarantee equal rights.'® Other commentary reveals that
state legislators understood that one goal of Reconstruction was the elimina-
tion of caste. For example, on the issue of Section Two and
enfranchisement, Governor Morton decried “political vassalage” and
described “our Republican theory, which asserts that ‘governments exist only
by the consent of the governed,” and that ‘taxation and representation’ should
go together.”'® He explained that this theory “does not admit that suffrage

181. H.R. JOURNAL, 45th Gen. Assemb., Reg. Sess. 104 (Ind. 1867).

182. JOSEPH B. JAMES, THE RATIFICATION OF THE FOURTEENTH AMENDMENT 166 (1984).
Large majorities in both houses ratified the Amendment after listening to Governor Fletcher. Id. at
165.

183. See supra notes 69-106 and accompanying text. We also include in this category those,
such as the Governor of Vermont, who were concerned about a small, helpless minority of whites in
the South who, along with black people, were being persecuted. See H.R. JOURNAL, Ann. Sess. 33
(Vt. 1867) (worrying that the Executive’s restoration policy might “leav[e] to [Southerners’]
unappeased and unrelenting hate a minority of whites so small as to be helpless”).

184. S. JOURNAL, 45th Gen. Assemb., Reg. Sess. 4445 (Ind. 1867).
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shall be limited by race, caste, or color.”'® Similarly, the Governor of

Arkansas, Isaac Murphy, explained that under the new state constitution, the
adoption of which was a prerequisite for re-admittance to the Union,

the interest of a few will no more crush out the energies and liberty of
the people, but every human being in the State will feel confidence
that his life, liberty, character, and property, are fully and equally
protected. Class rule, class monopoly, and class oppression, will no
more be known. All the citizens of the State are free, and entitled to
seek their own happiness in their own way, so long as they obey the
laws and respect the rights of others.'®

State elected officials seem to have understood the proposed Amendment to
be more than simply a ban on racially discriminatory legislation.

D. Post-enactment Practice and Early Jurisprudence

Almost as soon as the Fourteenth Amendment became law, controversy
over its meaning erupted. Some claimed that it only protected the rights of
black people,'® but more commonly, it was acknowledged that the
Constitution had been amended to prohibit caste and class legislation.'®®

185. Id.

186. H.R. JOURNAL, 17th Sess. (Ark. 1868). Steven Calabresi and Sarah Agudo argue that state
constitutions current in 1868 provide much insight into what rights were considered “fundamental”
at the time. See Steven G. Calabresi & Sarah E. Agudo, Individual Rights Under State
Constitutions when the Fourteenth Amendment Was Ratified in 1868: What Rights Are Deeply
Rooted in American History and Tradition?, 87 TEXAS L. REV. 7, 95 (2008) (“Nineteen states out of
thirty-seven in 1868—a bare majority—specifically guaranteed ‘equality’ of some kind or equal
protection . . . .”). A study of how those nineteen state constitutional provisions were discussed and
applied could shed more light on how the federal Equal Protection Clause was understood by its
readers.

187. One Congressman argued,

The only purpose of this provision was to abolish discriminations, and to give,
“without regard to race, color, or previous condition,” citizenship; and to invest those
who previously had been withheld from any rights, privileges, or immunities all that
had been common to persons then citizens of the United States, and thus to put the
colored citizens upon the same level with white citizens. This provision applies to all
citizens, without regard to color, age, or sex; and yet it gives to no woman or minor the
right to vote, and its only effect is to abolish all discriminations against the black or
colored race. To the extent that the laws of any State may make such discriminations
Congress may intervene to abolish them, but no further.

CONG. GLOBE, 42d Cong., 1st Sess. 648 (1871) (statement of Sen. Davis).

188. Senator Thayer of Nebraska explained that “[flor the first time in our history [the
Fourteenth Amendment] struck down that prop of despotism, the doctrine of caste.” CONG. GLOBE
APP., 41st Cong., 2d Sess. 322 (1870). Similarly, Senator George Edmunds of Vermont opined,

The Constitution of the United States . . . is a bill of rights for the people of all the
States, and no State has a right to say you invade her rights when under this
Constitution and according to it you have protected a right of her citizens against class
prejudice, against caste prejudice, against sectarian prejudice, against the ten thousand
things which in special communities may from time to time arise to disturb the peace
and good order of the community.
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Importantly, it was recognized early on that the Framers’ original expected
applications were not determinative of the Amendment’s meaning,
demonstrating that the interpretive methods of the time were not unlike our
own. Thus, Justice Bradley, riding circuit, explained,

It is possible that those who framed the article were not themselves
aware of the far reaching character of its terms. They may have had in
mind but one particular phase of social and political wrong which they
desired to redress. Yet, if the amendment, as framed and expressed,
does in fact bear a broader meaning, and does extend its protecting
shield over those who were never thought of when it was conceived
and put in form, and does reach social evils which were never before
prohibited by constitutional enactment. It is to be presumed that the
American people, in giving it their imprimatur, understood what they
were doing, and meant to decree what has in fact been decreed.'®’

Additionally, arbitrary classifications such as those based on height or hair
color were presumptively invalid, as one petitioner assumed when asking
Congress,

Could a State disenfranchise and deprive of the right to a vote all
citizens who have red hair; or all citizens under six feet in height? All
will consent that the States could not make such arbitrary distinctions
the ground for denial of political privileges; that it would be a
violation of the first article of the fourteenth amendment; that it would
be abridging the privileges of citizens.'®

And a similar understanding was adopted in Strauder v. West Virginia'*":

Nor if a law should be passed excluding all naturalized Celtic
Irishmen, would there be any doubt of its inconsistency with the spirit
of the amendment. The very fact that colored people are singled out
and expressly denied by a statute all right to participate in the
administration of the law, as jurors, because of their color, though they
are citizens, and may be in other respects fully qualified, is practically
a brand upon them, affixed by the law, an assertion of their inferiority,
and a stimulant to that race prejudice which is an impediment to
securing to individuals of the race that equal justice which the law
aims to secure to all others.'*?

One especially powerful exposition of the Amendment’s prohibition of
class legislation was made by Charles Sumner, one of the Framers of the

3 CONG. REC. 1870 (1875). Speaking of his opponents, Congressman Lewis of Virginia critiqued
the Democratic Party for being “the party of privilege, of monopoly, of caste, of proscription, and of
hate.” Id. at 998.

189. Live-Stock Dealers’ & Butchers” Ass’n v. Crescent City Live-Stock Landing & Slaughter-
House Co., 15 F. Cas. 649, 652 (C.C.D. La. 1870) (No. 8,408).

190. H.R. REP. NO. 41-22, pt. 2, at 9-10 (1871). Although this report was concerned with
political rights, this fact does not undermine its relevance.

191. 100 U.S. 303 (1880).

192. Id at 308.
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Fourteenth Amendment, as he decried the system of segregation that had
sprung up all over the South:

[It is] vain to argue that there is no denial of Equal Rights when
this separation is enforced. The substitute is invariably an inferior

article. ... Separation implies one thing for a white person and
-another thing for a colored person; but equality is where all have the
same alike.

... Religion and reason condemn Caste as impious and
unchristian, making republican institutions and equal laws impossible;
but here is Caste not unlike that which separates the Sudra from the
Brahmin, Pray, sir, who constitutes the white man a Brahmin?
Whence his lordly title? Down to a recent period in Europe the Jews
were driven to herd by themselves separate from Christians; but this
discarded barbarism is revived among us in the ban of color. There
are millions of fellow citizens guilty of no offense except the dusky
livery of the sun appointed by the heavenly Father, whom you treat as
others have treated the Jews, as the Brahmin treats the Sudra. But
pray, sif,%do not pretend that this is the great Equality promised by our
fathers.

Sumner’s 1872 remarks demonstrate once again that those who objected to
race discrimination did so because such discrimination violates a broader
equality principle. The idea was not new—Sumner himself had made a
similar case against the exclusion of witnesses on the basis of race in an 1864
Senate report.'** It is striking that Sumner equates the racial caste system of
the South to the traditional Indian caste system and to the oppression of the
Jews in Europe. This supports our thesis that the animating principle behind
Section One of the Fourteenth Amendment is a general rule of no caste and
not merely a ban on race discrimination.

The same year, Senator Allen G. Thurman of Ohio employed the race—
sex analogy in support of segregation and provided more evidence that from
the beginning of the Fourteenth Amendment’s existence, analogy has been
the primary interpretive method employed:

[L]et the Senator hear me and he will see. Let me turn the argument
of [Senator Edmunds]. Is not a female child a citizen? Is she not

193. CONG. GLOBE, 42d Cong., 2d Sess. 382--83 (1872).
194. CHARLES SUMNER, Exclusion of Witnesses on Account of Color: Report, in the Senate, of
the Committee on Slavery and Freedmen, February 29, 1864, in 8 THE WORKS OF CHARLES
SUMNER 176, 203 (1873). Sumner argued that
it is in the irreligious system of Caste, as established in India, that we find the most
perfect parallel. Indeed, the late Alexander von Humboldt, in speaking of colored
persons, has designated them as a Caste; and a political and juridical writer of France
has used the same term to denote not only the distinctions in India, but those in our
own country, which he characterizes as “humiliating and brutal.”

Id. (footnote omitted).
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entitled to equal rights? Why, then, do you allow your school
directors to provide a school for her separate from a school for the
male? Why do you not force them into the same school?.. . . Will the
Senator say that all the laws of the States providing for a division of
the schools by sexes are unconstitutional and infringe the fourteenth
amendment? He cannot say that; and if he cannot say that, his
argument falls to the ground.™

Senator Thurman does not pose the precise question at issue in - VMI—
the Court in ¥MI would seemingly have allowed separate-but-equal facilities
for women (if truly equal, and the Virginia Military Institute, the Court
concluded, is one of a kind)'**—but he came close. Analogy as an original
interpretive method is explored more fully in Part II.

In 1873, the Supreme Court weighed in on the scope of the Fourteenth
Amendment. In the Slaughter-House Cases, famous for cutting the
Privileges or Immunities Clause off at the knees, Justice Miller wrote, “We
doubt very much whether any action of a State not directed by way of
discrimination against the negroes as a class, or on account of their race, will
ever be held to come within the purview of this provision.””’ But he went
on, “It is so clearly a provision for that race and that emergency, that a strong
case would be necessary for its application to any other[,]”"*® conceding ear-
lier that “if other rights are assailed by the States which properly and
necessarily fall within the protection of these articles, that protection will
apply, though the party interested may not be of African descent.”"® He did
not say what sort of situation would present a “strong case,” but his
concession that one could exist is notable. Justice Bradley was more in touch
with the original meaning when he wrote in dissent that the Constitution
prohibits states from passing a “law of caste.”?* -

Several years after the Slaughter-House Cases, the Supreme Court
issued another landmark opinion. In the Civil Rights Cases,”®' a majority of
the Justices paid lip service to “[w]hat is called class legislation,” which it
said was banned.*” But it was Justice Harlan’s dissent that first gave a
thorough explanation of the Fourteenth Amendment’s equality guarantee:

195. CONG. GLOBE APP., 42d Cong., 2d Sess. 26 (1872).

196. See United States v. Virginia, 518 U.S. 515, 553-54 (1996) (holding that Virginia had
failed to create a comparable women’s institute due to its inability to replicate VMI’s “funding,
prestige, alumni support and influence™).

197. Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 81 (1873).

198. Id. (emphasis added).

199. Id. at 72.

200. Id. at 113 (Bradley, J., dissenting).

201. 109 U.S. 3 (1883).

202. Id. at 24. The Court found the Civil Rights Act of 1875 unconstitutional because it
regulated private parties rather than lawmakers. Id. at 11 (“It is State action of a particular character
that is prohibited. Individual invasion of individual rights is not the subject-matter of the
amendment.”).
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At every step, in this direction, the nation has been confronted with
class tyranny, which a contemporary English historian says is, of all
tyrannies, the most intolerable, “for it is ubiquitous in its operation,
and weighs, perhaps, most heavily on those whose obscurity or
distance would withdraw them from the notice of a single despot.”
To-day, it is the colored race which is denied, by corporations and
individuals wielding public authority, rights fundamental in their
freedom and citizenship. At some future time, it may be that some
other race will fall under the ban of race discrimination. If the
constitutional amendments be enforced, according to the intent with
which, as I conceive, they were adopted, there cannot be, in this
republic, any class of human beings in practical subjection to another
class, with power in the latter to dole out to the former just such
privileges as they may choose to grant.*®

Twelve years after the Civil Rights Cases, in Plessy v. Ferguson,®™* Justice
Harlan once more dissented and invoked the anticaste command of the
Fourteenth Amendment:

[IIn view of the Constitution, in the eye of the law, there is in this
country no superior, dominant, ruling class of citizens. There is no
caste here. Qur Constitution is color-blind, and neither knows nor
tolerates classes among citizens. In respect of civil rights, all citizens
are equal before the law. The humblest is the peer of the most
powerful.205

Between the Slaughter-House Cases and Plessy, Justice Miller also
commented on the Fourteenth Amendment once more, this time during oral
argument following an adjuration from legislator-turned-advocate Roscoe
Conkling—one of the members of the Joint Committee of Fifteen on
Reconstruction.  Conkling, arguing for the defendant in San Mateo v.
Southern Pacific Railroad,*™ gave two reasons why the Amendment should
not be understood merely to protect the interests of people of African
descent: first, because “complaints of oppression, in various forms, of white
men in the South,—of ‘Union men,” were heard on every side,” as Conkling
knew first hand;>”” and second, because “the Congress which proposed, and
the people who through their legislatures ratified the Fourteenth Amendment,
must have known the meaning and force of the term ‘persons.”®  He
continued with feeling:

203. Id. at 62 (Harlan, J., dissenting).

204. 163 U.S. 537 (1896).

205. Id. at 559 (Harlan, J., dissenting) (emphasis added).

206. 116 U.S. 138 (1885). Conkling—a member of the committee responsible for the
Fourteenth Amendment—entered the case hoping to convince the Court that “the opinion of Justice
Miller in the Slaughter-House cases was based upon a misconception of the intent of the framers of
section 1 of the fourteenth amendment.” KENDRICK, supra note 143, at 28-29.

207. KENDRICK, supra note 143, at 32-33.

208. Id. at 34.



46 Texas Law Review [Vol. 90:1

Those who devised the fourteenth amendment wrought in grave
sincerity. They may have builded better than they knew.

They vitalized and energized a principle as old and as everlasting
as human rights. To some of them, the sunset of life may have given
mystical lore.

They builded, not for a day, but for all time; not for a few, or for a
race, but for man. They planted in the Constitution a monumental
truth, to stand foursquare whatever wind might blow. That truth is but
the golden rule, so entrenched as to curb the many who would do to
the few as they would not have the few do to them.””

In response to these arguments and those of Conkling’s co-counsel,

~ Justice Miller declared that he had “never heard it said in this Court or by any

judge of it that these articles [i.e., the Fourteenth Amendment] were

supposed to be limited to the negro race.””’® Though the decision in San

Mateo did not reach these questions, it has been claimed that this case

marked the beginning of the Court’s willingness to apply the Amendment
more broadly than just on behalf of African-Americans.*"

II. Sex Discrimination as Caste

Aside from black Southerners, female citizens were the group whose
status under the proposed Fourteenth Amendment was discussed most fre-
quently by Congress. The general view is that the discussions in Congress of
women and the Fourteenth Amendment’s no-caste rule are the greatest
barrier between originalists and the conclusion that sex discrimination is
unconstitutional. We disagree with this view and think that the debates actu-
ally support our thesis that fidelity to the original public meaning of the
Fourteenth Amendment has, since 1920, led inexorably to the conclusion that
the Fourteenth Amendment prohibits sex discrimination. These debates
show that using the interpretive methods current in the 1860s to interpret
Section One—i.e., analogizing oppressed groups and applying Section One’s
anticaste rule to known facts—will lead any committed originalist to reach
outcomes much like the modermm Supreme Court has reached in cases
beginning with Reed v. Reed** And as we have said, we agree with
Professors John McGinnis and Michael Rappaport (among others) that
understanding the interpretive methods of the drafters and enactors is

209. Id.

210. Id. at 34-35 (alteration in original). He went on to explain that “[t]he purport of the
general discussion in the Slaughter-House cases on this subject was nothing more than the common
declaration that when you come to construe any act of Congress, you must consider the evil which
was to be remedied in order to understand fairly what the purpose of the remedial act was.” Id. at
3s.

211. Id at 34.

212. 404 U.S. 71 (1971). The Court struck down an Idaho statute giving mandatory preference
to males in the appointment of administrators for estates as a violation of the Equal Protection
Clause. Id. at 76-77.
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essential to any accurate assessment of the original public meaning of a
constitutional provision.*"

One problem with the general view of the congressional debates is that
it is derived exclusively from statements of supporters of the Amendment
who assured their listeners that adoption would not change women’s legal
status. (Women, they explained, needed to have their freedom limited much
the way children’s freedom needed to be limited.)** This narrow focus
ignores that the Framers and enactors intended the Amendment to be applied
to actual facts®"” and that they knew that courts would be tasked, at least in
part, with this job. These legislators naturally assumed that judges would
find the same “facts” they had found themselves during the debates—that sex
discrimination is natural and necessary rather than unjust and arbitrary*'*—
but they did not think that these factual assumptions were part of the rule
they had enacted.”!” Their expected applications illuminate their interpretive
methods but do not define the text they drafted and sent out into the world.

On this point we diverge from Professors McGinnis and Rappaport,
who argue that expected applications are fairly conclusive of original public
meaning*®  Professors McGinnis and Rappaport make this claim
notwithstanding Loving v. Virginia,®" a case many originalists, including
John Harrison and both of us, believe correctly held that antimiscegenation
laws violate the Fourteenth Amendment.”® We think that liberty of contract
was protected by the Civil Rights Act of 1866 and was also a privilege or
immunity of state citizenship.”! Marriage contracts are contracts just as
much as any other kind of contract.”*> Under an antimiscegenation law, a

'213. McGinnis & Rappaport, supra note 14, at 761.

214. See infra notes 245-48 and accompanying text.

215. See supra notes 71-77 and accompanying text.

216. There may, of course, have been quiet Republicans who hoped that the Amendment would
equalize women’s legal status.

217. See infra notes 24748, 251, 254 and accompanying text.

218. See John O. McGinnis & Michael Rappaport, Original Interpretive Principles as the Core
of Originalism, 24 CONST. COMMENT. 371, 379 (2007) (“Using expected applications is particularly
important for modem interpreters, because usage may have changed in dramatic or subtle ways
since the Framers’ day. Expected applications are especially useful because they caution modern
interpreters against substituting their own preferred glosses on meaning for those that would have
been widely held at the Framing.”).

219. 388 U.S. 1(1967).

220. See Calabresi & Fine, supra note 9, at 669-70 (“Does this clear expected application mean
that under originalism Loving v. Virginia is wrong? No. It does not. All originalists, from Raoul
Berger to the present, have always conceded that the Fourteenth Amendment was meant at a
minimum to codify the antidiscrimination command of the Civil Rights Act of 1866.” (footnote
omitted)); Harrison, supra note 15, at 1460 (“If marriage is a contract then the Civil Rights Act
banned antimiscegenation laws.”).

221. See Calabresi & Fine, supra note 9, at 669-70, 693 (arguing that the Civil Rights Act of
1866 and the Privileges and Immunities Clause protect a common law right to make contracts).

222. Id. at 670 (arguing that the common law of contracts included a right of marriage); see
also 1 WILLIAM BLACKSTONE, COMMENTARIES *433 (“Our law considers marriage in no other
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white woman may enter into a contract to marry only a white man and not an
African-American man.** Such a law “abridges” the liberty of contract of
both parties; it makes race relevant to whether the contract a person enters
into is valid; and it thus violates both the Civil Rights Act of 1866 and the
Fourteenth Amendment. Antimiscegenation laws are as unconstitutional as
would be a law prohibiting a black person from hiring a white plumber and a
white person from hiring a black plumber. Under the Fourteenth
Amendment, the race of a person who enters into a contract simply does not
affect whether the contract is valid. Age and mental capacity matter, but race
does not. The fact that most people did not understand this in the 1860s or in
1896 is quite simply irrelevant. People often misunderstand the formal
requirements of legal texts, but their misunderstandings do not therefore alter
the objective .social meaning of those texts. The originalist case against
antimiscegenation laws is absolutely airtight. :
Professors McGinnis and Rappaport disagree with us on this, and they
reason that the enactors of the Fourteenth Amendment expected others to use
the same facts and reach the same conclusions that they had reached
themselves, making the enactors’ expectations part of their interpretive
method.” At least in the Fourteenth Amendment context (and likely in
many others), this conclusion is inconsistent with the interpretive methods of
the enactors of that particular constitutional amendment. For one thing, by
the 1860s the U.S. Supreme Court’s decision in Marbury v. Madison™> was
firmly entrenched.””® The Fourteenth Amendment’s creators knew well that
their Amendment, once adopted, could be applied in ways contrary to their
expectations just as in- McCulloch v. Maryland,”*’ where the Supreme Court
had found a federal power to charter corporations even though the
Philadelphia Convention had voted against giving such a power to the

national government””®  Moreover, the Framers of the Fourteenth

light than as a civil contract. . . . And, taking it in this civil light, the law treats it as it does all other
contracts . ...”).

223. E.g.,N.C. GEN. STAT. ANN. § 14-181 (Michie 1953) (repealed 1973); MD. CODE ANN., art.
27, § 398 (Michie 1967) (repealed 1967); VA. CODE ANN. §§ 20-54, 20-59 (Michie 1960) (repealed
1968).

- 224. McGinnis & Rappaport, supra note 218, at 372 (“[Pleople at the time of the enactment of
the Constitution would have been unlikely to eschew expected applications because such
applications can be extremely helpful in discerning the meaning of words.”).

225. 5U.S. (1 Cranch) 137 (1803).

226. See James H. Landman, Marbury v. Madison: Bicentennial of a Landmark Decision, 66
Soc. EDUC. 400, 405 (2002) (emphiasizing the significance of the 1857 Dred Scotf case, in which
the Supreme Court had clearly exercised its power of judicial review).

227. 17 U.S. (4 Wheat.) 316 (1819).

228. Compare id. at 424 (“After the most deliberate consideration, it is the unanimous and
decided opinion of this court, that the act to incorporate the Bank of the United States is a law made
in pursuance of the constitution, and is a part of the supreme law of the land.”), with JAMES
MADISON, JOURNAL OF THE FEDERAL CONVENTION 725-26 (E.H. Scott ed., 1893) (1840) (stating
that the members of the Constitutional Convention rejected a provision that would have granted the
federal government the power to grant charters of incorporation).
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Amendment had little reason, if any, to expect that judges would look to the
legislative history to glean their expected applications. Original expected
applications had not been looked to by the Supreme Court in the eras of John
Marshall or Roger B. Taney.”” There is, in addition, the problem that origi-
nal expected. applications, like intentions, could not have been uniform
throughout Congress and throughout state legislatures. Some members of
Congress may have expected the Amendment to allow antimiscegenation
laws, segregation, and discrimination against women while others might have
disagreed.”® The Framers of the Fourteenth Amendment were free to use
language that was either broad or narrow. They could have explicitly ex-
cluded women from Section One’s protectionS' but they did not do so. As
Professor Siegel has pointed out, women’s rights groups made no objections
to Section One because they believed it to protect women’s civil rights. 21
(The use of the word male in Section Two of the Fourteenth Amendment is
what they struggled against.)** In our opinion, this was a reasonable conclu-
sion for women’s rights groups to draw from reading the language of Section
One.

The discussions of sex discrimination that peppered congressional
debates over the Amendment bolster these claims. There was substantial
disagreement over whether sex discrimination was enough like race
discrimination (or the Indian caste system or European feudalism) for the
Amendment to prohibit it Alongside these disagreements, a consensus
emerged that ought to inform our understanding of the original meaning of
the Amendment and how it should affect laws that discriminate on the basis
of sex. Lawmakers, in effect, agreed to a conditional statement. If sex
discrimination were similar to race discrimination, then sex discrimination
would be prohibited by the Amendment. The question was whether sex
discrimination in 1868 was considered to be relevantly similar to race
discrimination, feudalism, and the Indian caste system.

To answer this question, we must look at the now-debunked popular
justifications for sex discrimination and the powerful rejoinders that were

229. See Vermeule, supra note 8, at 1887 (“For nineteenth-century statutory interpreters,
ascertaining the intention of the legislature was the fundamental goal of interpretation.. ..
However, nineteenth-century interpreters also adhered to a strict rule, traceable to English law, that
forbade recourse to internal legislative history.”); see also Aldridge v. Williams, 44 U.S. (3 How.)
9, 24 (1844) (Taney, C.J.) (“In expounding this law, the judgment of the court cannot, in any
degree, be influenced by the construction placed upon it by individual members of Congress in the
debate which took place on its passage, nor by the motives or reasons assigned by them for
supporting or opposing amendments that were offered.”).

230. This is the summing-of-intentions problem that concerns Professor Bennett. See Bennett,
supra note 33, at 87-91 (discussing the “summing problem” of inferring the state of mind of a body
from the states of mind of its individual members). ‘

231. Siegel, supra note 6, at 970-72.

232. Id. at 975-76.

233. See infra notes 247, 254 and accompanymg text.

234. See infra subpart II(A).
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made even during Reconstruction and ask whether the legal status of women
in the 1860s and later made them a subordinate caste. The available evi-
dence of original meaning makes it abundantly clear, we think, that
legislation that discriminates on the basis of sex violates the anticaste rule of
the Fourteenth Amendment as that rule was originally understood.

This evidence also shows that the belief of many scholars and judges
today that women were shut out of Fourteenth Amendment protection from
the Amendment’s inception is mistaken. In fact, the Supreme Court did not
hold that women lacked equal civil rights under the Fourteenth Amendment
until 1908—a full forty years after the Amendment was finally ratified and
following several previous opportunities in which the Court could have so
ruled but declined to do so.”® The offensive decision came in Muller v.
Oregon® at the urging of Louis Brandeis and the anti-Lochner Progressives,
of all people.”” Notably, the Supreme Court’s opinion in Muller relied heav-
ily on sociological evidence to withhold Lochnerian liberty of contract from
women.”®® The Brandeis Brief in Muller provided studies and statistics on
the “Dangers of Long Hours,” including the “specific evil effects on
childbirth and female functions**’ and the “bad effect of long hours on
morals.”?*" This means that the Supreme Court was swayed by contempo-
rary sociological evidence to apply the Fourteenth Amendment differently to
women from the way in which it was applied to men. It was not original
public meaning that animated Muller v. Oregon but judicial reliance on Louis
Brandeis’s contemporary sociology from 1908. The use of this type of socio-
logical evidence in place of arguments from original meaning has long been
one of the main criticisms made by originalists of Chief Justice Warren’s
much-discussed sociological opinion in Brown v. Board of Education.**

235. Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1874) and Bradwell v. Illinois, 83 U.S. (16
Wall.) 130 (1872) were decided on other grounds. See infra notes 278, 290 and accompanying text.
236. 208 U.S. 412 (1908).
237. Id. at420-21.
238. As Josephine Goldmark stated,
Today the Brandeis Brief is so widely copied—the presentation of economic,
scientific, and social facts is so generally made part of the legal defense of a labor
law—that the boldness of the initial experiment is hard to realize. . .. To present such
a brief evidenced a supreme confidence in the power of truth. . . .

Gone was the deadening weight of legal precedent.
JOSEPHINE GOLDMARK, IMPATIENT CRUSADER 157-59 (1953).

239. Brief for Defendant in Error at 18-55, Muller v. Oregon, 208 U.S. 412 (1908).

240. Id. at 36.

241. Id. at 44.

242, 347 U.S. 483 (1954). The Court stated that it could not “turn the clock back” when
addressing segregation and used academic research to conclude that “[s]eparate educational
facilities are inherently unequal.” Id. at 492-96; see also Michael W. McConnell, Originalism and
the Desegregation Decisions, 81 VA. L. REV. 947, 949 (1995) (asserting that Brown v. Board of
Education was “arguably the first explicit, self-conscious departure from the traditional view that
the Court may override democratic decisions only on the basis of the Constitution’s text, history,
and interpretive tradition—not on consideration of modern social policy™).
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Originalists who object to the shaky sociology in the Supreme Court’s
opinion in Brown v. Board of Education should stop and consider carefully
whether the sociology of the Court’s opinion in Muller v. Oregon can be
squared with their interpretive theories.

A. Congressional Debates

Most supporters of the Fourteenth Amendment in the Thirty-ninth
Congress claimed that legislation discriminating on the basis of sex would
not violate Section One. Democratic opponents of the Fourteenth
Amendment, on the other hand, argued that Section One was just as
applicable to women as to black men. Yet the vocal members of both sides
generally agreed on some critically important points. They agreed that
women were a class,”* and, as we develop below, they agreed that were sex
discrimination relevantly similar to race discrimination, Section One would
prohibit both. They simply did not agree on whether women were a class
that was suffering from arbitrary, caste-like discrimination. Indeed, they may
well have thought that sex discrimination was a restraint that the government
could “justly prescribe for the general good of the whole” people. o

The widespread congressional belief that legislation discriminating on
the basis of sex was appropriate had two main justifications: (1) nature had
not suited women for making certain kinds of decisions, and (2) family unity,
and ultimately national unity, required that women remain in a subservient
role to men.* A look at how members of Congress supported these factual

243. For example, one Congressman argued,

Formerly under the Constitution, while the free States were represented only according
to their respective numbers of men, women, and children, all of course endowed with
civil rights, the slave States had the advantage of being represented according to their
number of the same free classes, increased by three fifths of the slaves whom they
treated not as men but property.

CONG. GLOBE, 39th Cong., 1st Sess. 2766 (1866) (statement of Sen. Howard).

244. See Corfield v. Coryell, 6 F. Cas. 546, 551-52 (C.C.E.D. Pa. 1823) (No. 3,230) (listing
Article IV privileges and immunities). Note that race discrimination could not have been so
justified as to common law rights because the Fourteenth Amendment constitutionalized the Civil
