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Water Justice and Integrated Water Resources Management: Constitutionality
Processes Favoring Sustainable Water Governance in Mexico
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Abstract. This research analyzes four ongoing water conflicts in Jalisco state, Mexico, through the lens of
constitutionality. Constitutionality refers to a bottom-up institution building process that aims to achieve
state recognition of self-created institutions. The process is based on the activation of emic perceptions of
people who are often marginalized in policymaking, as well as on alliances with external actors. Results
show that the constitutionality concept helps to link the analysis of local people’s resistance movements
against top-down water policies, with an emerging process of institutional innovation that aims to achieve
more sustainable water governance. This process of locally based institutional innovation embodies the
principles of water justice, thus transferring these principles from the arena of social movements into the
realms of the state, where they become part of its IWRM policy. This analysis provided the basis for the
formulation of a conceptual framework that integrates water conflicts, water justice, and IWRM into the
concept of constitutionality.

Key words. Constitutionality, Water justice, Integrated water resources management, Sustainable water
governance, Mexico.

Introduction

Water conflicts are spreading and intensifying all over the world. In this context, existing
water governance institutions are increasingly being questioned, resisted, or rejected. The
resulting “global water crisis” is widely acknowledged to be among the top issues of
global change, along with, and closely related to, the global food crisis, climate change
effects, biodiversity loss, ecosystem collapse, and other man-made environmental
catastrophes (World Economic Forum 2016). To address these complex problems, civil
society organizations, social movements, and engaged sustainability scientists began to
put forward the concept of water justice under the umbrella of environmental justice as a
basis for crafting their own institutional frameworks for the reorganization of collective
decision-making and action at national to global levels.

For the concept of environmental justice, we refer to Schlosberg (2007) who, based on a
powerful critique of liberal theories of justice and their often narrow focus on distribution,
offers a more inclusive notion of justice that encompasses recognition, capabilities, and
participatory democracy. In the context of water governance, this links well with debates
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around water justice, the human right to water, minimum ecological flow, virtual water,
ecological footprint, and ecological debt, among others (Martinez-Alier et al. 2016).

The growing importance of these concepts gave rise to new institutions that are being
developed from the bottom up, often referring to water justice and integrated water
resources management. Scholars and international institutions therefore define the current
water crisis as a crisis of governance that is rooted in competing demands for water use,
asymmetric power relations, and divergent views among actors regarding the priority of
their interests and the specific roles they play in collective decision-making and
implementation of water policies (WWAP 2015; Zeitoun and Mirumachi 2008; Castro
2007).

A special feature of water justice movements is that they have grown well beyond their
initially local social arenas, into a global policy space in which they operate across broad
sectors of society’. According to Isch Lopez (2012), water justice approaches and
principles can be characterized as follows: a) Water is a disputed resource. Its
management implies power relationships and legal issues. Conflicts revolve mainly
around unfair and unequal access to and distribution of water resources. b) Water
governance is an expression of politics. The management and distribution of water cannot
be based only on its biophysical nature and engineering, but also requires consideration
of disputed economic and sociopolitical perspectives. c¢) Striving for water security has
become a new source of conflict. Some actors appropriate water as a strategic resource
by controlling or diminishing other actors’ (individuals’, communities’, and nations’)
access to water. d) Conflict and cooperation can complement each other. They play out
in history based on changing combinations and interplays of formal and informal
institutional mechanisms (Isch Lopez 2012).

Social movements dealing with water conflicts could easily be misinterpreted if they are
perceived only as resisting change per se, disregarding that, under certain conditions, they
also engage in crafting new institutions aimed at reforming or changing existing forms of
water governance. The water justice movement was forged based on cooperation,
networking, and participatory practices, in a bottom-up manner and often involving the
development of new institutions within and across scales of governance (WWAP 2015).

“Integrated Water Resources Management” (IWRM) is a contemporary paradigm (Allan
2003) that acknowledges the importance of the participation and inclusion of society,
governments, social movements, and the private sector as relevant stakeholders in water
management. Besides, the concept of sustainable water governance stresses the
importance of a deliberative process in “developing a joint understanding of water-related
problems and potentials; and taking collective action to transform existing institutions...”
(Schneider and Rist 2013, 464). However, deliberation might confront the government
authority if the new institutions fail to deliver the desired outcome. Such confrontation

3 For instance, the Latin American Water Justice Alliance is a broad network for research, capacity building
and action working on dynamics and mechanisms of water accumulation and conflicts (Zwarteveen and
Boelens 2014).



often occurs in situations where the state favors the private sector over society’s needs,
constricting the potential for cooperation (Ochoa-Garcia and Rist 2015).

Despite the outlined conceptual progress, empirical research usually analyzes water
conflicts and the enhancement of cooperation through IWRM separately (Rodriguez-
Labajos and Martinez-Alier 2015; Boelens et al. 2012; Scott and Banister 2008; Zeitoun
and Mirumachi 2008). A new approach that aims specifically at analyzing the interplay
between resistance to existing institutions of top-down natural resource governance and
the emergence of new rules, norms, and social networks of actors involved in water
conflicts is the concept of constitutionality presented by Haller et al. (2015).
Constitutionality refers to “[...] an institution-building process that highlights natural
resource management initiatives from below, analyzed from a perspective that
emphasizes community members’ views on participation, the strategies they employ in
negotiating such initiatives, and the extent to which they can develop a related sense of
ownership in the institution-building process for common pool resource (CPR)
management” (Haller et al. 2015, 1)*. From this perspective, constitutionality focuses on
cross-cutting sociopolitical and institutional aspects related to CPR; hence, the concept is
here not related to the otherwise debated questions about how political processes are in
accordance with a political constitution of a state.

Constitutionality is at the core of institutional innovations that aim at improving
sustainability outcomes of resource governance. Processes of constitutionality can
emerge if: (a) local actors are empowered to engage in the institution-building process
based on their own perspectives, which can be analyzed emically; (b) these solutions are
recognized by the state due to the existence of laws, regulations, and policies that
accommodate local action; (c) heterogeneous actors in these contexts, by forming interest
groups, can discuss what kinds of institutions, both “traditional” and innovative, they
consider important, before negotiating overall regulations; and (d) non-governmental
organizations (NGOs) and state actors, despite never being neutral in the institution-
building process, find it appropriate to create a relatively open platform for local debates,
thereby reducing transaction costs for organizations and catalyzing communicative action
for enhancing social learning processes (Haller et al. 2015).

In the present research, we aim to link basic features of resistance to top-down water
policies with processes of constitutionality — that is, institutional innovation — arising
from the adoption of IWRM as a basis for sustainable water governance. This implies a
conceptual shift from analyzing resistance to top-down water management towards a
broader view that also looks at the related collective action arising from bottom-up
processes of water governance.

This paper addresses two objectives. The first is to analyze to what degree the concept of
constitutionality helps to study the cross-scale institutional dynamics resulting from the

4 This concept of constitutionality was developed in different contexts by examining institution-building
processes for common pool resource management in four countries: Zambia (fisheries in the Kafue flats
floodplain), Mali (Tarabe River banks), Indonesia (fisheries at lake Lindu), and Bolivia (forestry in the
Ayopaya Andes).



interplay of resistance to existing institutions and the rise of new institutions. This will be
tested based on four case studies in which key actors promote water justice as a
fundamental goal of collective action. The second objective is to examine how the case
study results might help to conceptualize the relation of constitutionality to the core
concepts of IWRM and water justice.

Methods, study region, and case studies

The research was conducted in Mexico, in the Santiago River watershed, where the
presence of water conflicts triggered manifold grassroots institutions. We used a
qualitative oriented mixed-method approach to study four cases of grassroots initiatives
more systematically. Each case investigated trajectories and institutional arrangements
that matched different features of constitutionality processes. Having four different case
studies made it possible to uncover enabling and hindering factors related to the
emergence of bottom-up institutional innovations, as entailed by the concept of
constitutionality.

The empirical work was based on the main author’s fieldwork from 2008 to 2015.
Information about the stakeholders’ emic perceptions and the related institutional
transformations was gathered during a three-year presence of the researcher in the area.
The methods used were in-depth and intense participant observation, and the application
of focus groups, semi-structured interviews, and participatory mapping. In some cases,
local actors engaged in strong collaboration with external organizations, making it
necessary to also include them in the research process®. The plurality of actors involved
in water management and case studies was simplified by clustering them into interest
groups engaged in the processes of constitutionality. Additional insights were generated
by organizing meetings at which main research results were presented. These meetings
provided access to views expressed in internal discussions about agreements and
disagreements between social leaders, government representatives, and researchers, that
were not always shared publicly. Using these methods, we identified perceptions and
values related to water governance and water use. An abundant body of previously
published qualitative and quantitative studies on water conflicts and local stakeholders’
views, collaborative efforts, and institutional alternatives for water governance was used
to cross-check and complement the analysis (Ochoa-Garcia 2015; Ochoa-Garcia et al.
2014; Schneider and Rist 2013; Tetreault et al. 2012).

Study region and case study localization

From a national point of view, some of the most significant features of the study region
are of particular interest. To begin with, Lake Chapala is the largest freshwater reservoir
in the country (1147 km?). The Santiago River carries up to 1090 pollutants, some of them

5 Some external key actors are representatives of: New Water Culture Foundation (Spain); project on
Environmental Justice Organizations, Liabilities and Trade (EJOLT); Waterlat-Gobacit Network (Latin
America and other countries); The United Nations Office for Project Services; Latin American Water
Tribunal; the “Absent Sons and Daughters” (emigrants) from Temacapulin town living in the US.



highly toxic (IMTA and CEAJ 2011). It has 18 dams, four of which belong to big
hydroelectricity plants. The upper watershed comprises Altos Region, the country’s most
important livestock-producing region and El Zapotillo dam, a highly contested project
that has been subject to legal battles since 2005. Guadalajara is the second biggest city in
the country, and a large industrial corridor of 80 km length connects Chapala and
Guadalajara (Ochoa-Garcia and Rist 2015; Ochoa-Garcia et al. 2014; Ochoa-Garcia and
Biirkner 2012; Tetreault et al. 2012).

Fig. 1. Location of case studies
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So far, water supply has been the top priority in water policy in the Santiago River
watershed. Despite efforts by the state and federal water authorities to develop
infrastructure to satisfy the fast growing urban and agricultural demand for water, the
infrastructure has so far been unable to cover this demand (Wester et al. 2009). In
Guadalajara city, the population has grown by 49% over the last 20 years and has reached
4.4 million; industrial and rural development have further amplified the pressure on water
resources. The “green” area the city depends on for its water supply has expanded from
local springs and aquifers to include lakes and rivers within a 90-km radius; the regional
water balance and the distribution of water rights in the basin is rapidly changing (Lopez-
Ramirez and Ochoa-Garcia 2012). In the meantime, wastewater discharge is left
untreated, hydro-ecosystems continue to deteriorate, wetlands are drying up, biodiversity
is depleting, people living near the rivers are increasingly facing health problems, and
water-related sociocultural practices are disappearing (McCulligh et al. 2016; Tetreault
et al. 2012). Embedded in this context, social conflicts take place at different levels of
water governance. Every local conflict has a particular context, dynamics, and spatial



scope. In this sense, the case studies are helpful in gaining a better understanding of
multiscale constitutionality processes from local to regional (subnational) levels. The first
case presented in this paper is the “Citizen Council for Integrated Sustainable
Management of Lake Cajititlan” (CC Cajititlan), which is found in a closed catchment
inside one single municipality. The second case is the Municipal Platform “Polygon of
Environmental Fragility EI Ahogado” (MP El Ahogado), which covers a catchment
encompassing urban and suburban areas. The third case involves the Intermunicipal
“Association for Environmental Protection and Sustainable Development for Lake
Chapala” (IMA Chapala). The fourth case is a regional initiative named “Citizen
Observatory for Integrated Water Management” (Citizen Observatory). Fig. 1 shows the
geographical location of the interventions by the state that triggered the social movements
analyzed in our four case studies.

Pointing to the fast-growing need for water in urban areas, industry, and “modern”
agriculture, the government promotes and implements a huge system of hydraulic
infrastructure such as dams, aqueducts, and wastewater treatment plants, which do not
always successfully function (Ochoa-Garcia et al. 2014). This policy has resulted in
severe levels of water pollution, human rights violations, adverse impacts on human
health, economic loss, environmental damage, and destruction of cultural practices
(CEDHIJ 2009). The situation had led to the emergence of internationally renowned social
movements and networks in which activists and researchers struggle to include the
principles of water justice into the further process of renegotiating water policy between
local to regional societies and the various levels of the state. The study area is a highly
interesting context where water conflicts are addressed through new local-level
institutions developed from the bottom up, embracing and integrating principles of water
justice and IWRM as complementary elements in a cooperative relationship with the
state.

Water conflicts and the emergence of new institutions in the Santiago
River watershed

This section analyses the situation in the Santiago River watershed, where major water
conflicts have sparked the creation of new institutions mainly dealing with water pollution
and opposition against big dams, aqueducts, and water transfers. For each case, we
analyzed the problems that arise when local movements introduce new rules, norms, and
regulations that aim at making existing water policy more responsive to the principles of
water justice and IWRM, eventually contributing to the development of alternative
institutions required for more sustainable water governance. These alternative institutions
cover local to multiples scales, ranging from a small closed catchment and an
intermunicipal basin to a metropolitan area or up to a subnational level. Finally, we
assessed the resulting institution building based on the key concepts entailed by
constitutionality.



According to the Mexican water law, IWRM is “a process that promotes the management
and coordinated development of water, land, resources related to them and the
environment, in order to maximize equitable social and economic welfare without
compromising the sustainability of vital ecosystems...” (Semarnat 2004); additionally,
river basins and aquifers are a matter of public interest. Scott and Banister (2008) argue
that IWRM is difficult to achieve, mainly because the political and territorial disputes of
stakeholders involved in water management are difficult to mitigate. An additional
difficulty is that IWRM demands a complex institutional organization for a successful
operation, which is often not available — and yet the focus in practice is still on the river
basin councils, which are too narrow in focus. As a result, water users and people living
in suburban and rural areas feel excluded from public decision-making in water
management (Ochoa-Garcia et al. 2014). This is seen by local actors as a reason for
growing rates of appropriation of collective land and water property rights of local private
and public actors to private businesses; these are engaged in the management of the water
infrastructure related to housing, agribusiness, energy, and industry, enhancing private
control over natural resources (Reis 2014).

The asymmetries in how different stakeholders’ interests are considered have not only
generated water-related conflicts, but also encouraged people to create initiatives and new
institutions to better meet the complex challenges of sustainability according to their emic
perception of their problems and needs. The National Water Commission (CONAGUA)
opposes these kinds of initiatives (Scott and Banister 2008). However, a growing number
of movements currently aim at weakening CONAGUA’s monopoly, considered as “a
unique water authority, the biggest institution in the world according to its functions and
power” (Gobierno de México 2012, 18). Regardless of the political affiliation, in Jalisco
state, social organizations, scholars, universities, political parties, and some federal
representatives are pushing for alternative solutions to dams, water transfers, and
privatization of expensive infrastructure. Social protests and environmental justice
movements grew to global proportions, and there was a tacit belief that the private sector
had not succeeded in providing water and sanitation services (Bakker 2013).

The expansion of big infrastructure for water storage and supply progressed steadily,
leaving behind the IWRM perspective and generating social conflicts all over the country.
Consequently, from 2000 onwards, local to national civil-society organizations that had
so far strongly focused on environmental issues, increasingly linked up with the emerging
water justice discourse, which had become more visible and more organized based on its
own social movements (Mcculligh and Tetreault 2017; Toledo et al. 2015). High numbers
of social groups emerged and began to fight against the contamination of water resources,
while also rejecting top-down hydraulic projects.

The water-related problems and social conflicts have prompted public attention and a
greater openness on the part of governmental instances for dealing with people’s judicial
claims and including them in the relevant socio-technical debates. People are increasingly
starting to focus on the plight of those displaced by huge hydraulic infrastructure and on
IWRM, the human right to a healthy environment, good living (vivir bien), the right of



access to information — and are looking for ways to determine their own future through
decisive democratic decision-making. During the fieldwork, these aspects were found to
be at the core of the social movements. These movements organized meetings, public
forums, and scientific field research (on water quality, environmental issues, and public
health), looking for alternative solutions from the bottom up.

It was also observed that the presence of engaged scientists helped the emerging social
movements to ally themselves with outside agents providing scientific support in public
debates and judicial claims. For instance, within the study area social groups and scholars
have developed joint research on water quality, human health effects, water availability
and distribution, and related human rights violations near the Santiago River and El
Ahogado stream (McCulligh et al. 2016; Ochoa-Garcia et al. 2014; Ochoa-Garcia and
Biirkner 2012; Tetreault et al. 2012). Social platforms of collective knowledge and action
were organized in line with the principles of environmental justice, e.g. the National
Assembly of Environmentally Affected (ANNA), the Mexican Movement of Peoples
Affected by Dams and in Defense of Rivers (MAPDER), the Coalition of Mexican
Organizations for the Right to Water (COMDA), and several regional assemblies of
people environmentally affected. Platforms such as these usually also have alliances with
international networks such as “International Rivers” or the “Permanent Peoples’
Tribunal”. The “Water, Rivers and People Foundation” supported and documented the
local struggles for an international photo project which exhibits similar cases around the
world; similarly, the Environmental Justice Atlas registered two of our case studies for
worldwide dissemination (www.aguariosypueblos.org; www.ejatlas.org).

There emerged throughout the country numerous political initiatives that opposed the
construction of dams for hydroelectricity and urban supply, aqueducts for interbasin
transfers, water treatment plants, water (re)allocation agreements, and privatization of
water services. Salient examples of such initiatives are in the study region: Arcediano,
San Nicolas, and the El Zapotillo project. Such government projects have been obstructed
by communities, social movements, and networks (Mcculligh and Tetreault 2017; Toledo
et al. 2015). El Zapotillo is probably the most contested project in the country, accounting
for more than a hundred legal and judicial processes in court.

Key features of the case studies and related outcomes and institutional dynamics

The most significant factors triggering bottom-up institutional processes in the four cases
studied were related to (a) environmental degradation and high pressure on water
resources with negative effects on livelihoods, (b) top-down hydraulic interventions with
inadequate levels of participation, (c) water conflicts in which local actors aim at
changing priorities, values, and procedures of governmental water policy as a basis for
renegotiating the technical and institutional design of ongoing and future water
infrastructure, and, (d) the experiences resulting from long-lasting social mobilization of
generally marginalized stakeholders that are kept out of water governance.

Table 1 summarizes the geographical and hydrological context, the main features of water
management and infrastructure, and the problems related to water conflicts.



Table 1. Key features of case studies regarding geography, water management, and water

conflicts.

Case study

Geographical and hydrological
context

‘Water management and
infrastructure

Problems related to water
conflicts

Citizen Council

Closed catchment; presence of

One-third of the lake was

Communities living on the shores of

Guadalajara city.

services is underway. The
most important hydraulic
projects and the biggest
investments benefit urban
areas.

(CC Cajititlan) indigenous communities; traditional drained in 1948; inadequate Lake Cajititlan see their livelihood
lifestyles as tourist attraction; pressure management of channels; options reduced due to pressure on
on quantity and quality of water and increasing number of wells for | their land, eutrophication, reduction
groundwater from increasing urban agricultural, urban, and of fish populations, and floods
population, industrial growth, and industrial uses; deficient water | caused by inadequate management
discharge of polluted water. The treatment plants. The whole in upper catchment areas. Lack of
municipality has one of the highest lake has been drained twice to | proactive regulation of socio-
urban growth rates in Mexico. maintain urban supply in dry economic and ecological problems.

years (1955, 2001).

Municipal Ten municipalities share the El Ahogado | Water rights are shifting from | People claim that water pollution

Platform (MP El basin and environmental degradation is agriculture to more profitable impacts the health of over 30,000

Ahogado) widespread. This is the most polluted uses; natural areas are under inhabitants; social groups collect
stream in the region: it receives pressure from private interests | information and evidence for legal
untreated water from industry and urban | and urban infrastructure; the actions. Human rights
areas, and there is occasional flooding. aquifers are the most recommendations claim that the
Confluence with the Santiago River near | overexploited in the state, Mexican government is failing to
a waterfall. The whole area is subject to lowering the level by 2 meters | effectively enforce its laws related
rapid, inappropriate land use changes. per year. Mix of several to water resources management.

pollutants in water; a waterfall | After 2000, a significant increase in
increases negative effects on support from networks and media.
human health and ecosystems.

Intermunicipal Lake Chapala is the largest natural 50,000 hectares of lake Impact on local communities living

Association for freshwater reservoir in Mexico; its surface were drained in 1902. on the lakeshores; loss of

Environmental storage level has repeatedly been Since 1957 the lake provides biodiversity and reduction in fish

Protection and critically low due to increasing demand 60% of water for 4 million capture. Land change and soil loss

Sustainable and reduced rainfall in the watershed. inhabitants in Guadalajara on the hillsides is affecting the

Development for | Indigenous communities depend on the city. Rise in dam storage in livelihoods and traditional practices;

Lake Chapala lake for their livelihoods. Presence of the upper watershed, overuse land speculation. Variability in

(IMA Chapala) thermal springs. of water; export agriculture. tourist activities. Interstate

Guadalajara city needs more agreements for water distribution
water, but locals have and extractions affects the lake
opposed further extraction. ecosystem. High rates of people
Lack of safe drinking water in | suffering from renal diseases.
lakeside towns.

Citizen Jalisco state has few perennial rivers, Hydraulic projects are for the The environmental conflicts in

Observatory temporary streams, shallow lakes, and collective good, but Jalisco are mainly linked to

(CO) for accessible aquifers, all of which depend | privatization of the untreated wastewater discharge, big

integrated water on summer rainfall. A majority of administration of hydraulic infrastructure, interbasin

management people in the state (60%) live in infrastructure and water water transfer, lack of water in

some places, and displacement of
people by dams. Top-down water
policies are contested; legal actions
are filed in court.

Citizen Council for Integrated Sustainable Management Lake Cajititlan (CC

Cajititlin)

In the case of CC Cajititlan, a key feature is the election of a new political party with high
levels of legitimacy and legal powers which has run the municipal government since
2010. The citizen council CC Cajititlan was established by the villagers in 2008: their
main goal is to have a clean lake, protect forests in the catchment, and strengthen the area

as a tourist destination to boost the local economy.

Their policy is based on a combination of more participatory institutional arrangements
used in the implementation of complex and expensive projects for the improvement of
the lake. These include ecological lake restoration, fishing, hiking trails, organic farming,




tourist development, collective land management, environmental education (formal and
informal), art and handicrafts, and territorial planning. Because water is matter of federal
regulation, CC Cajititlan founded in 2017 a basin committee, which serves as an auxiliary
institution for water management and is now entitled to receive funds from the federal
government. The municipality also created a new institution comprising the first local
prosecution office in the country to deal with environmental protection and water justice
and able to enforce its decisions through sanctions for crimes against common resources
(air, soil, water, flora, and fauna). The CC Cajititlan helped to gather key information for
the local prosecution office, leading to an action plan in the lake area. The people also
participated in designing the new infrastructure for controlling discharge and storage
levels of the lake. Such institutional innovations represent fundamental principles of
IWRM by enhancing subsidiarity in sustainable water governance, which in turn permits
organization of the design and implementation of lake restoration and socio-economic
welfare at adequate levels of governance.

Polygon of Environmental Fragility El Ahogado (MP El Ahogado)

The MP El Ahogado is an interinstitutional platform in which ten municipalities address
environmental deterioration and water pollution in the area. Since the early 2000s, people
have claimed that the EI Ahogado river carries industrial pollutants that affect human
health and the livelihoods of 30,000 people, especially those living near the waterfall at
which the El Ahogado river joins the Santiago river. The area also contains a solid waste
disposal facility in which 2,500 tons per were deposited during three decades and later
covered with soil. The landfill area is deficiently managed and a continuous source of
polluting residues into the river (Ochoa-Garcia and Biirkner 2012).

The villagers organized resistance and began to expose the environmental problems by
giving public statements, producing materials, holding meetings among concerned
citizens, and offering open tours to the area, among others. After reviewing the 127 social
complaints made by local organizations, the State Commission for Human Rights in
Jalisco presented in 2009 its most extensive report, recognizing the violation of human
rights related to water and the environment.

This increased media attention and support from scholars, NGOs, institutes, universities,
foundations, and some political representatives considerably. In response to the rise in
social mobilization, the government issued a decree in 2010 declaring the area
“environmentally fragile”. This meant that conservation must be prioritized for an
indefinite time and strategic planning must be coordinated from local to federal level by
including all relevant and interested stakeholders. This resulted in the development of an
action plan for ten municipalities with two million people (Semadet 2013). In order to
comply with the human rights recommendations, the plan was jointly defined, and based
on the principles of integrated watershed management, recognition of political rights, the
knowledge and interests of formerly marginalized actors, and effective law enforcement.
In spite of this progress, the government’s water management policy is still criticized by
the social movements, as the area is still far from attaining effective ecological
restoration. The criticism points among other issues to a flaw in the IWRM discourse of
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the government, which aims at orienting its IWRM policy towards private concessions
for hydraulic infrastructure and services (Ochoa-Garcia and Rist 2015).

Inter-Municipal Association for Environmental Protection and Sustainable
Development for the Lake Chapala (IMA Chapala)

In the case of IMA Chapala, the institutional innovation in water governance is related to
the first watershed council in the country, established in 1993 after a series of significant
interventions in the watershed. In the early 20" century, the surface of Lake Chapala was
reduced by 30% (50,000 hectares) for the expansion of agriculture, although a dike was
made to increase the lake storage by almost 50%. Historically, the Lerma-Chapala
watershed has been characterized by high pressure and overexploitation of water caused
by the demands of urban settlements, irrigation, and industry (Wester et al. 2009). Lake
Chapala has been the main source of water to Guadalajara city since 1957 (requiring 240
million cubic meters annually), and plays an important role in the livelihoods of the
communities of the lakeshore. The quantity and quality of water fluctuates around critical
levels due to the high demand for water, retention of water for reserves in upstream
reservoirs, varying rainfall periods, and changes in land use. At present, the city of
Guadalajara has 4.4 million inhabitants demanding ever more water. Meanwhile, the
people living near the lake have rejected calls to increase the extraction of water without
taking integrated measures for the watershed.

In 1991 and 2004 the city government and CONAGUA (National Water Commission)
signed agreements permitting an increase in social participation in water governance.
Several hydraulic management and water security projects have been implemented,
involving business organizations (industrialists, farmers, and breeders), Guadalajara city
representatives, political parties, scientists, and environmental organizations. In 2011
IMA Chapala was established by 16 municipalities working on territorial planning for
hydrological protection, updating of environmental regulations, control of land use
change, and waste management programs. They have a long-term portfolio of projects
and have been recognized as a decentralized public organism, making it possible to
become the local manager of the long-term UN Program for Reducing Emissions from
Deforestation and Degradation (REDD+) project, which aims at creating a natural
protected area of 190 km?. The shift from water to forest issues has increased government
support for IMA Chapala, and allowed water justice and IWRM to be linked with climate
change mitigation and adaptation.

Citizen Observatory (CO) for Integrated Water Management

The Citizen Observatory can be considered the most significant institutional innovation
in water governance in the state of Jalisco. It is the country’s first citizen institution
holding legally binding powers for the enforcement of rules related to water issues in
Jalisco state. The institution emerged from a water conflict in which the water users in
the Altos Region formed their own basin council for democratic decision-making in 2008.
The Citizen Observatory was jointly developed by the Jalisco state government, the
people affected by the El Zapotillo hydraulic project, water users, and outside supporting
institutions. Based on pre-existing institutions and failures in water governance (e.g.
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deficient inclusion of grassroots organizations, limited accountability of projects, lack of
collective decisions), the participants wrote their own “constitutional rules” for this new
institution in a self-driven initiative. The Citizen Observatory was launched in 2014, with
twenty founding members including representatives from civil society, universities,
entrepreneurs’ organizations, rural producers’ organizations, and the Catholic church
(Gobierno de Jalisco 2014).

Processes of constitutionality

The main features of the institutional innovations represented by the case studies are
summarized in Table 2. The institutional processes are reviewed following the
constitutive elements of constitutionality processes as defined by Haller et al. (2015), i.e.:
emic perceptions of the need for new institutions, participatory processes of negotiation,
pre-existing institutions as a basis for institution building, outside catalyzing agents,
recognition of local knowledge, and a higher level of recognition and support for the new
institutions.

The analysis of the emic perceptions that motivated citizens to intervene in water
governance reveals interesting contrasts regarding the topics of dissent, the type of power
relations, and the governance scales involved. The scales of the four cases range from
local action arenas (CC Cajititlan and MP El Ahogado) to the intermunicipal (IMA
Chapala) and subnational level (Citizen Observatory). The analysis of these showed that
the emic perceptions at local level focused on health, impacts on livelihoods, and
environmental damage (Ochoa-Garcia 2015; Tetreault et al. 2012; Velazquez-Lopez et
al. 2012). When moving towards broader contexts of water policy, the focus of emic
perceptions shifts towards a critical review of procedural issues of political participation
and the asymmetric appropriation of the benefits of existing and projected water mega-
infrastructures by the economic and political elites, coupled with the transfer of socio-
ecological costs to the local actors (Ochoa-Garcia and Rist 2015).

A scale-related tendency was also observed regarding the participatory processes and the
types of power asymmetries involved. At local levels, problem framing clearly revolves
around the unjust distribution of negative health and livelihood impacts among “winners”
and “losers” of current water policies (Ochoa-Garcia and Biirkner, 2012). Therefore,
institutional innovations in these cases focus on concrete measures that consider the needs
of local people and their environment. These measures may be related to sanitation,
territorial planning, organic agriculture (avoidance of pesticides that contribute to the
pollution of lakes and rivers), or regulation and improvement of tourism activities. A
particularly interesting local-level institutional innovation is the establishment of the local
prosecution office, which not only enables local actors to issue new policies, but also
empowers them to effectively enforce these policies by means of their own sanctions.
The Citizen Observatory is perhaps the most novel institution that considers stakeholder
diversity and regional scope. Most significantly, it can take legally binding decisions,
which sets it apart from other participatory entities such as basin councils.
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Table 2. Components of constitutionality and institutional innovation in the Santiago

River watershed.

Components of
Constitutionality /

Phases for institutional
innovation in water
governance

Case studies
CC Cajititlan = Villagers’ organization “Citizen Council for Sustainable Management of Lake Cajititlan”
MP El Ahogado = Municipal platform “Polygon of Environmental Fragility El Ahogado”
IMA Chapala = Intermunicipal “Association for Environmental Protection and Sustainable Development for
Lake Chapala”
Citizen Observatory = Citizen Observatory for Integrated Water Management in Jalisco State

Emic perception of
factors creating need for
new institutions /

Joint understanding of
water-related problems

CC Cajititlan: deterioration of Lake Cajititlan affects the livelihoods; government’s irresponsibility.

MP El Ahogado: severe pollution of the Santiago River and El Ahogado stream; high level of environmental
deterioration causing health issues; industrialists” irresponsibility and ecological debts; round tables for collective
definition of the problem.

IMA Chapala: Lake Chapala is threatened by hydraulic interventions, water extraction, and a negative water
balance; the catchments are wrongly managed and polluted. Unsafe drinking water is related to public health
problems in lakeside towns.

Citizen Observatory: top-down decisions lead to water conflicts; prevalence of centralized “hydraulic mission”
policy; government decisions ignore relevant stakeholders’ opinions and knowledge; water resources are in critical
condition.

Participatory processes
addressing power
asymmetries and giving
a sense of ownership /

Collective action to
challenge existing
institutions and policies

CC Cajititlan: wide representative participation of lakeshore communities in the definition of a work agenda.

MP El Ahogado: joint definition of the area (polygon) in which to intervene; participation of all relevant
stakeholders in assessment as well as restoration program.

IMA Chapala: multilevel participation in debates and basic agreements on water distribution, sanitation, and
environmental protection; municipal, regional, and national interest gave rise to novel institutions for water
management and forest protection.

Citizen Observatory: aim for horizontal dialogue between authorities, users, people interested in water issues, and
communities affected by hydraulic infrastructure; creation of the first binding citizen institution for IWRM;
representation of all segments of society creating an explicit sense of ownership.

Pre-existing institutions
upon which to build /

Tapping existing
institutional potentials

CC Cajititlan: civil-society organization “Por un Lago Limpio”; basin commission acknowledged by the federal
water agency.

MP El Ahogado: civil-society organizations; formal institutions from the local to the federal level; decree for
collaboration among institutions, governments, civil society, and experts.

IMA Chapala: interstate initiative; basin council for Lake Chapala and intermunicipal entities.

Citizen Observatory: basin commission; civil-society and producers’ organizations from Los Altos, Guadalajara
city, among others; collaboration among relevant stakeholders working on water conflicts.

Outside catalyzing
agents /

Integration and
broadening of networks

CC Cajititlan: regional experts, scholars, supportive environmental justice networks.

MP El Ahogado: supportive environmental justice networks (regional to international); co-production of
knowledge about the ecological situation; broad participation and media supporting the people’s concerns.

IMA Chapala: scholars and experts on lake studies and water management; ecological justice networks; social
organizations constituted by international and national experts linked to villagers.

Citizen Observatory: national and international experts, renowned people, and scholars; environmental and water
justice networks; Catholic church; politicians.

Recognition of local
knowledge, creativity,
and social learning /

Rooting and
contextualization of
initiatives

CC Caijititlan: sharing of experiences, knowledge and information exchange among relevant stakeholders and
supporters to monitor the lake and water dynamics, historical changes, and assess lessons learned.

MP El Ahogado: at the beginning the government denied the problem; then it acknowledged the critical situation
based on scientific evidence and people’s claims.

IMA Chapala: wide-ranging studies incorporate the values people attach to water; different perceptions of the lake
lead to contradictory IWRM measures taken by Guadalajara city, Michoacan state, and municipalities.

Citizen Observatory: the broad participation and multiple members’ experience make it possible to analyze and
integrate information for diagnosis and recommendations.

Transition to a new
desired institution /

Formalization and
assignment of
responsibilities

CC Cajititlan: sharing interests, cooperation, and institutional modifications according to local values.

MP El Ahogado: institutional arrangements due to formal decree, shared work plan.

IMA Chapala: shift from water and lake topics to land use and forest issues due to adoption of UN REDD+ program.
Citizen Observatory: institutional formalization by decree; the participants defined their own frame and attributions
based on the law, focusing on IWRM and water justice recommendations.

Higher-level recognition
and support, subsidiarity
vs. elite capture /

Engagement in
operation and control of
compliance of policy
processes with rules and
regulations

CC Cajititlan: approval of the citizen initiative by the local government and budgeting for implementation;
establishment of the country’s first local-level environmental prosecution office.

MP El Ahogado: people’s claims are supported by official acknowledgement and decree; budget for sanitation
infrastructure; failure to address human rights recommendations.

IMA Chapala: acknowledgement of IMA Chapala as effort in favor of climate change mitigation and adaptation;
budget available for implementation. Increasing support from local government and environmental entities.
Citizen Observatory: The observatory’s capacity and legitimacy is attracting cases of water conflict occurring in
Jalisco state; this novel institution has received recognition for its commitment and active involvement in the
process of sustainable water governance.
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In the case of the MP El Ahogado, participation revolves around issues of improving the
environmental accountability of various government bodies by creating options for
intervention and mobilizing citizens for the evaluation and monitoring of powerful actors’
impact, which is turning this area into a hotspot source of environmental pollution through
industrial and artisanal activities.

On a broader scale — at intermunicipal to regional levels — participation directly targets
intervening governmental instances and policymaking arenas, mainly with regard to
processes of planning, construction, and overseeing of water-related infrastructure.
Participation in these cases attempts to link governmental top-down water governance
with the new institutions created from the bottom up, in response to the currently deficient
and centralized water governance system.

Regarding pre-existing institutions, there are local to regional instances of water
governance from which social mobilization could develop into new forms of
collaboration. The claims of local people mainly draw political legitimacy from existing,
but not yet enjoyed, rights codified in local, regional, federal, and international laws or
agreements. On this basis, the social movements also address different political arenas in
which these policies play out, such as in communities, municipalities, and regional
governments. From there, they legitimize the political actions institutionalized for
different purposes by enhancing participation.

The roles of outside actors have a strong legitimizing influence in all four cases.
Comparing local to regional institutional innovation, we observe that support at the local
level focuses on alliances with water justice networks, civil-society organizations,
engaged experts, and scientists from regional universities. At broader scales, the local
supporting actors serve as catalysts in obtaining support from larger organizations,
ranging from regional to national and international levels, e.g., churches, political parties,
international courts, including the intervention of UN organizations such as the United
Nations Office for Project Services and the Special Rapporteurs on the rights to food and
to safe drinking water and sanitation. Mainly at the local level, the alliances of local
people with outside actors also play an important role in controlling the ever-present
threat of repression of key actors and leaders involved in social mobilization.

Exchange, enhancement, and strengthening of local knowledge played an important role
in all four case studies. A scale-related difference between cases was also observed here.
At the local level, the exchange of knowledge among local and supporting outside actors
was very intense and flowed spontaneously throughout formal and informal interactions
between people. Depending on the degree to which the processes of institutional
innovation involved broader (intermunicipal or regional) levels of water governance, it
has become increasingly important to codify local knowledge, experiences, and visions
in formal and more technical or scientific reports, well-organized events, or purposefully
managed public campaigns (Ochoa-Garcia 2015).
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The official recognition of the bottom-up institutional innovations was relevant in all four
cases. However, in all four cases it is difficult to separate the process of social
mobilization of citizens from the formation of political or social movements and the later
stage of recognition by an official entity. From the point of view of constitutionality, the
institutional innovations express discontent and negative experiences with Mexico’s
authoritarian political system and its pre-eminence in water governance (Scott and
Banister 2008). The achievement of local actors obtaining access to formerly rather
closed arenas of political decision-making constitutes a highly interesting element of
success. The main factor enabling this outcome is the fact that recognized public bodies,
such as communities, municipalities, intermunicipal coordination platforms, or instances
of regional governments, nowadays have budgets that they can administer according to
their own needs and visions. This allows them to fund additional studies and legal
assessments, to cover local actors’ expenses for meetings and exchange with outside
actors, and to work towards the realization of development and infrastructure projects
based on their direct participation in the concrete functioning of the public administration.

Formalization and assignment of concrete responsibilities as a new feature of
constitutionality

The analysis of the case studies revealed an additional element of constitutionality not yet
addressed explicitly by Haller et al. (2015). It concerns the process of co-design and
formalization of the new institutions, including the transfer or assignation of specific
legal, political, and administrative responsibilities, which were previously carried out by
governmental officers alone. In this sense, collective action also succeeds in promoting
sustainable water governance by transforming the interplay between existing and new
institutions; it creates space for local agency and deliberative self-governance based in
the principles of water justice as an expression of politics (Isch Lopez 2012). In the case
of the CC Cajititlan, the new institution assumed coordinating, counselling, and
administrative responsibilities related to the planning, implementation, and monitoring of
concrete measures to align environmental and livelihood-related activities with the
principles of water justice and the organization’s own notions of “development”. The
creation of a local prosecution office in the same case was also a clear move towards the
establishment of a new formal institution that allows for significant improvement of
political accountability and subsidiarity of water and environmental governance. In the
case of MP El Ahogado, a formal decree defined legal and political responsibilities that
are expressed in a work plan with clear indications for interaction with the municipal
government and the related public administration (Gobierno de Jalisco 2010). In the case
of the IMA Chapala, the institution became a key actor in broadening water governance
by expanding its focus on water and lake topics, towards the inclusion of policies
addressing land use and forest conservation.

Finally, in the case of the Citizen Observatory, the formalization by the state government
defined legal powers for this institution. Some concrete responsibilities are the possibility
to issue public recommendations regarding open access to information, integrated
research on hydrological resources, development of proposals for land planning,
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accountability and transparency, observation of human rights, promotion of best
international practices, tracking research of water-related studies, and deliberation about
hydraulic projects based on social participation.

Official recognition and the transfer of jurisdictional powers make the Citizen
Observatory an interesting example of a bottom-up institution. Its legitimacy and its
ownership by citizens appear to be an appropriate response to social concerns about water,
and they have attracted attention throughout the state. Social organizations and municipal
governments have been asking the Citizen Observatory for support and advice. However,
the state government and formal water agencies still promote mainly technocratic policies
that prioritize private investments in hydraulic infrastructure, as well as water and
sanitation services (McCulligh and Tetreault 2017; Ochoa-Garcia 2015). Thus,
interferences from this “old” way of water policymaking constantly threaten the Citizen
Observatory’s legitimacy. This might also be the reason why — compared to the other
three cases — the Citizen Observatory is viewed as less successful by the people it
represents, and receives considerable levels of mistrust. These observations suggest that
a high level of social control by local people is required for “their” new institutions.
Without increasing social control over such larger institutions, the feedback mechanisms
and local social participation might be too weak to effectively resist the temptations
offered to local representatives to go along with the interests of more powerful political
and business elites, who are not interested in listening to local actors.

Two specific figures of authority in processes of constitutionality for water justice

Analyzing the four cases using the constitutionality approach reveals another interesting
feature of bottom-up institution building processes that has yet to be explored. It concerns
the observation that local people recognize the importance of two different roles in
catalyzing social mobilization in water conflicts. The distinction between these two roles
was only possible due to the intense and long-term participation of the first author of this
paper in group meetings, and memories that people recalled in informal conversations.
One role or function is defined here as “water caretaker” or “water guard”, the other as
“water defender”. Both types of actors — who have become figures of authority —
generally appear spontaneously and take part in collective action without being formally
appointed by the resistance movements.

Water caretakers have a strong affinity with water as an essential element in nature, life,
and social practices. They support universal philosophical reflections on values and
principles, profound consciousness of the world’s interconnectedness, and devotion to
this natural element. In this sense, the practice and knowledge of water caretakers
transcends material or merely anthropocentric values, by expressing unconditional
commitment to, and solidarity with, those living beings who are vulnerable because they
have limited access to water, live in an unhealthy environment, and are losing an
important source of livelihood. These leaders play an important role in activating and
mobilizing other people during the initial stages of water protests and in consolidating
and enhancing social coherence among local citizens engaging in bottom-up institution
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building in the following steps of political mobilization. The water caretaker provides
organizational and discursive insights usually gained from social struggles, and which
can subsequently be applied to the alliances between local movements and the supporting
scientific organizations. In this sense, new institutions are born from creative and lived
resistance (Rodriguez-Labajos and Martinez-Alier 2015). During fieldwork in the
Santiago River watershed, water caretakers were seen calling to create common fronts for
tackling water problems from an integrated and long-term perspective.

Water defenders play an advocacy role, with the aim of promoting improvement of the
structural aspects of socio-economic and infrastructure conditions. They say they are
doing this especially for poor and marginalized people who require support to increase
their well-being, and that through this, they achieve social justice for all people. However,
we observed that water defenders’ engagement might depend on the circumstances of
each specific case, and may be defined in temporal terms by social or political context.
Water defenders usually seek to achieve tangible results related to water justice and
sustainability. During the fieldwork and public meetings, it was found that water
defenders carried out scientific research or organized legal suits against the government
and public offices who were promoting top-down initiatives or not fulfilling their
responsibility in problems related to dam construction or the deterioration of water
bodies. Water defenders frequently work at higher levels of water governance, for
example at the interfaces of local and regional action arenas.

While the value of water is defined collectively, these two roles helped to construct the
value system to be considered by water institutions at different levels. Water caretakers
and water defenders take part in shaping new institutions by incorporating the values of
water justice and IWRM. They do so by drawing attention to ways of making power
relations more symmetric, in order to create equal access to water or contribute to the
enjoyment of the human right to a healthy environment, based on /iving well in all spheres
of life. This echoes Wolf (2012), who states that a comprehensive understanding of water
conflicts must encompass the existential, spiritual, knowing, moral-emotional, and
physical dimensions by interacting with the different scales of governance beyond
hydrological or sociopolitical boundaries.

Linking constitutionality with IWRM and water justice

The empirical results presented so far provide clear evidence that using the
constitutionality lens to look at institution building related to water conflicts offers
interesting insights. It provides a framework for understanding water conflicts triggered
by top-down water policies as processes that, besides generating resistance against
existing institutions, can also trigger institutional innovation.

According to our findings, institutional innovation processes triggered by water conflicts
evolved along three interlinked stages (Fig. 2). A first stage focuses on water conflicts as
related to resistance to change, and thus to the implementation of top-down technocratic
and infrastructure-oriented projects that are often connected to social engineering
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expressed in rigid plans of IWRM. This resistance often coincides with a strong
motivation of local actors to develop or strengthen alliances with actors who operate and
exert power far beyond the local policy arenas, for example in regional, national, or
international courts, as well as with transnational social and political movements or
NGOs. This first stage usually involves radical questioning of the values and unjust
outcomes associated with top-down water policies, and often leads to the formulation of
alternative values based on the principles of water justice.

Fig. 2. Links between constitutionality and IWRM, multilevel governance, and water
justice.
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The interplay between IWRM, multilevel governance, and water justice translates into a
situation in which the emic perception of the water conflict leads to a framing of problems
that counters the problem framings underlying top-down and technocratic approaches to
water governance. The new emic framing is based on a shared understanding of the
problems by local actors, who express their own views, values, and interests that clearly
challenge the powerful actors.

The strengthening of these emic problem framings leads to a second stage in the
development of water conflicts concerning the development of new institutions better
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suited to meeting people’s views on sustainable water governance. Usually, outside
agents such as NGOs, civil-society organizations, and water defenders or water caretakers
intervene in the deliberative process represented by this second stage. Moreover, this
stage also facilitates the integration of discourses and related local knowledge about
resources based on acknowledging monetary and non-monetary values related to
ecological and sociocultural functions of water. Eventually, this stage leads to the
development of new institutions that are needed to make water governance more
sustainable.

In the third stage, the new institutions for more sustainable water governance are linked
to existing local, national, and global institutional frameworks, thereby creating a sense
of ownership among public as well as private actors, generating higher-level recognition
and support, and achieving subsidiarity based on effectively operating new institutions.
This process was described in greater detail in the previous chapters.

Discussion and conclusions

The concept of constitutionality provides a useful approach for analyzing institutional
innovations emerging from water conflicts in rural and urban areas of Western Mexico.
The growing number of water conflicts showed to be related to a general crisis in water
governance (Castro 2007, WWAP 2015). The processes of institutional innovation
triggered by the four water conflicts studied here, followed the general principles of
constitutionality outlined by Haller et al. (2015). Our study showed that the strengthening
of people’s own understandings of water justice links mobilization and resistance against
top-down water policies with the struggle for bottom-up institutional innovation. This is
an interesting new feature in the literature on constitutionality.

Applying the dynamic approach of constitutionality to water conflicts provides
meaningful knowledge about civil society’s claims and its efforts to achieve IWRM by
means of self-crafted institutions. This movement enhances people’s capabilities and
through this, helps to establish participatory democracy as a means for making established
institutions able to consider in their decisions issues related to the human right to safe
water and sanitation, minimum ecological flow, as well as principles of water justice by
means of equitable access to water, recovery of hydro-ecosystems, and sustainable
livelihoods. The transformation of today’s water conflicts requires unprecedented levels
of political cooperation (Allan 2003; Isch Lopez 2012; Zeitoun and Mirumachi 2008).
Looking at constitutionality processes showed ways of responding to this need — which
includes transformations of power relations, coalitions, and discourses — as a basis for
making water governance more sustainable.

While all four case study areas were in the Santiago River watershed, they presented
different contexts and trajectories. At the same time, they all showed similar
constitutionality processes. In each case, the water governance policies were radically
reshaped in processes driven by local actors’ translation of their emic views of water
justice into the crafting of new institutions. The institutional innovations described are
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highly specific to their respective contexts and scales. Despite this specificity,
constitutionality occurred in quite heterogeneous contexts. In our view, this makes such
processes of institutional innovation a promising pathway to sustainable water
governance.

The study exposed that the analyzed institutional innovations simultaneously addressed
issues related to political rights, justice of water distribution, participation in collective
decision-making, improvement of livelihoods, and the restoration of hydro-ecosystems.
This enabled local people to continuously monitor the outcomes of the procedural
innovations resulting from the constitutionality process. The thus generated powerful
array of real-time knowledge can be used to further improve the effectiveness of the
ongoing institutional development process.

The cases analyzed showed that processes of constitutionality, in addition to what was
documented so far, can also emerge at subnational levels. However, our findings
demonstrated that in such cases, weak mechanisms of social control from below can
severely hamper the legitimacy and hence the effectiveness of the new institutions that
were developed to make water governance more sustainable.

A particularly interesting feature of constitutionality processes at local and regional (sub-
national) levels is that the locally built new institutions are not only recognized by the
state, but may also benefit from the transfer of administrative and legal functions
previously fulfilled by the state, such as monitoring compliance with environmental
norms or prosecuting and sanctioning actors who fail to comply with existing norms of
sustainable water governance. Such a transfer occurred in two of the four cases studied.

Context-sensitivity is a fundamental feature of collective action that can effectively
improve sustainable water governance (Schneider and Rist 2013). This was confirmed by
the cases examined in this study: Locally emerging “water caretakers” and “water
defenders” played pivotal roles in helping to make explicit the rather implicit values of
local actors and their notions of water justice. This in turn is a prerequisite for effectively
linking resistance against top-down water policies, with bottom-up driven institutional
innovation for more sustainable water governance.
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