View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by Rowan University

Rowan University

Rowan Digital Works

Theses and Dissertations

5-1-1997

The changing role of the physician as a consequence of the "gag
clause" in managed health care contracts

Emily Riley
Rowan University

Follow this and additional works at: https://rdw.rowan.edu/etd

b Part of the Public Relations and Advertising Commons

Let us know how access to this document benefits you -
share your thoughts on our feedback form.

Recommended Citation

Riley, Emily, "The changing role of the physician as a consequence of the "gag clause" in managed health
care contracts" (1997). Theses and Dissertations. 2102.

https://rdw.rowan.edu/etd/2102

This Thesis is brought to you for free and open access by Rowan Digital Works. It has been accepted for inclusion
in Theses and Dissertations by an authorized administrator of Rowan Digital Works. For more information, please
contact LibraryTheses@rowan.edu.


https://core.ac.uk/display/214462001?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1
https://rdw.rowan.edu/
https://rdw.rowan.edu/etd
https://rdw.rowan.edu/etd?utm_source=rdw.rowan.edu%2Fetd%2F2102&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/336?utm_source=rdw.rowan.edu%2Fetd%2F2102&utm_medium=PDF&utm_campaign=PDFCoverPages
https://www.lib.rowan.edu/rdw-feedback?ref=https://rdw.rowan.edu/etd/2102
https://www.lib.rowan.edu/rdw-feedback?ref=https://rdw.rowan.edu/etd/2102
https://rdw.rowan.edu/etd/2102?utm_source=rdw.rowan.edu%2Fetd%2F2102&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:LibraryTheses@rowan.edu

The Changing Role of the Physician as a Consequence of the

“Gag Clanse” in Managed Health Care Contracts

Emily Riley

A Thesis

Subruitted in partial fulfillment of the requirements of the
Master of Arts Degree in the Gradeate Division
of Rowan University
May 7, 1997

Approved by

Professor

Date Approved "’H/ f,// 77



ABSTRACT

Emily Riley
The Changing Role of the Physician as g Consequence of the
“Gag Clause” in Managed Health Care Conmracts
May 1997 — Dr. Sieven Shapiro, Advisor
Master of Arts Degree in the Graduate Division
ol Rowan University

In November 1993, at a meeting of the Managed Health Care Congress, Harvard
Medical School professor and physician, Dr. David Himuaelstein, delivered a
presentarion that included a slide of what he called the “pap clause™ in his U.8.
Healtheare contract. Dr. Himmelstein explained that he was being resmicted in whar he
could gay to his patients — three days later, U.S. Healtheare terminated his conmracy.

This evenr, coupled with Dr. Himmelstein’s appearance 1wo weeks later on the
Donahue Show, sparked a flood of media attention and, in tum, a public ourcry,
Managed health care, designed w regulate and curtail growing healrh care costs, had
resiricted physician-padent communications and altimately threatened the physicians®
role.

This shidy provides an historical report of the gag clause including (1) a
gescription of its public wnveiling and critical evaluation, (2) a Teview of related

lirerature, and (3) a detailed report of the state and federal pag clause legislation.



MINI-ABSTRACT

Emily Riley
The Changing Role of the Physician as @ Consequence of the
“Crag Clause” in Managed Health Care Conmracts
May 1997 — Tor. Steven Shapiro, Advisor
Magter of Arts Degree in the Gradnate Division
of Rowan University

In November 1995, at a meeting of the Managed Health Care Congress, Farvard
Medical School professor and physician, Dr. David Himmelstein, showed a slide of
what b called the “gag clanse” in his U8, Healdicare contract. The gag clanse, a
stipulaton in many managed heatth care conteacts lmiting patient physician
¢ommunications, became a hor media topic that stirred a public outcry.

This study provides an historical report of the gag clause ingluding {1) a
description of its public ynveiling and critical evalnation, (2) s review of related

literature, and (3) a detadled report of the state and federal gag clavse kepislaton.



Chapter One
Background

In November 1993, at a meeting of the Managed Health Care Congress, Dr.
David Himmelstein delivered a presentation during which e showed slides of what he
ciatled the “gag clanse™ in his U8, Healthcare contract. Two weelks later, he mwal his
complaints to the Danahue show and said, “One of the IIMOs I practice in tells me 1
can't well my paticnts if there’s something wrong with what the HIMO insists I do” (Cole
& Matros, 1996, p. 50).

Theee days later, 1.5, Healtheare told Himmelsiein Lis coniract was being
werminated. Himemelstein, an associate professor at the Harvard Medical School, became
a persistent erific of for-profit HMOs, charging that they “offer doctars sceep financial
incentives — what ] consider bribes — to minimize cars” {Cole & Mattos, 1996, p. 50).

In another ingtance, a Los Angeles doctor warked for three years as a neurologist
for CIONA TealthCare, anorher large HMO. When she advised the mother of 2 brain-
damaged boy that a muscle bepsy mighi help dizgnose the extent of his conditon, she
was chided by her bosses for sugpesting the test “T was told it was a mistake 10 121l the
patient abour a procedure before checking ta see whether it was covered,” she sald. “It
was as if T was a swre vendor and was only supposed to advertise the products we

offered” (Cole & Mattns, 1996, p, 30).



Another physician in Tulsa, Okla , prescribed a sophistcared magnetic-resonance
exam to determing the cause of a young worman’s acute headaches. When her HMO
rcfused to pay, opring for 4 less expensive but riskier test, the dactor urged her ro provest
the decision. Sheortty thereafter he received a letter fram the health plan’s medical
director. “Pitting the HMU} againgt 1ts member,” it wamned, “may place your relationship

with this plan in jeopardy™ (Mever, 1997, p. 45).

*he Pltysictans’ Ethical Code

... I will prescribe regimen for the good of my pattenis according lo my ability
@ iy judgrment |." (Stanton, Angela, & Luthin, 1996, p, 117). These words, from the
sacred Cath of ippocrates (400 B.C.Y, are recited on pradoation day at the country’s
top medical schools. Young physicians, anxious to practice their craft, recire these
words wririen in an older, simpler time. They swear to this oath before taking their
place in society as the new healers and protectars of buman lifs.

The American Medical Associarion’s (AMA) Code of Medical Ethics, which lays
out the guiding principles for the entire medical profession (MoAffes, 1996}, is a

madern ser of medheal goidelines that expands beyond the Hippocratic Oeth. ¥ rends;

The patent hag the right 10 receive information from physicians and
discuss the benefits, risls, and cosrs of appropriate teatment alternatives.
Patients should receive guidance from their phyvsicians as to the optimal
course of action. (McAfee, 1996, p. 1)

-3-



Bur recently, as a result of the increasing wend in the U8, toward managed
health care, the AMA’s Comngil on Fthical and Judicial Affairs fowmd it decessary m
add:

The physician’s obligation to disclose treatment alternatives o patients is
not altered by any limimtions in the coverage provided by the parient’s
managed care plan . . . Patienis cannot be subject to making decisions with
inadequate informarion. (McAfee, 1996, p.1)

Hzalth Maintenance Organtzations

Health Mainienance Oreanizations (HMOs) evolved in the mid-19703 as pre-
paid programs featuring preveniartive-care caverage. They offersd 4 way 10 conol costs
and & means 1o encournge wellness. TIMOs were an answer 10 the narion’s plea for
affordable health care, curmailing skyv rocketing costs with reasonable ¢o-pays and
structured services. Most Americans with health insurance are ¢rgolled tn some form of
managed care plan, and according to the AMA, 83% of 11.5. physicians hold some form
of managed-care contract, up Fom &1% just 5 yesrs ago (Lancet staff, 1996). So,
simply put, Americans are joining HMOzs and paying less for health care; dociors are
signing contracts to work in the HMO nerwork and care for its growing membership.

But is it that simple? HWMOs are for profit organizations — buginesses. And

doctors are what they've always been — healers. But now ibe decror has taken on a



second rale, thar of the businessperson and employee m his patron, the HMO. They are
stgning contracts and pledging their allegiance 1o the HMO. However, the physicians’
HMO contact ray create a conflict with their first obligations — the words of the
Hippocratic Dﬁth and the AMA’s Code of Medical Erhicz. So, affordable, regulated
bealth care may be more costly than mere dollars; it may threaten a patieni’s ability to
trust his or her physician. And the physician’s eiployer, the HMO), may be no more
than 3 for-profit busingss whose primary concern is its bottom lins, S0 where does the

dacror/paticnt relationship come in? And how is this, too, regulated by the HMO?

The Gag Clause

“Physician shall agree not 1o take any action o make any corpnication which
undgrrmings or could undermine the confidence of enrolless, potertial enrollees, their
employers, their unlons, or the public In (the HMO} or the quality of (the HMQ)
covergge” (Lancet staff, 1996, p. 903).

This starement, taken from one HMO/physician contract, is an example of what
is commonly referred 1o a3 & “gag clanse.” The gag clause can be: found in many forms
. an HMO contract and is designed to lingit the communication between contracred

doctors and their patients in ome or more of the followin i

[ digeussing weatment options with a patient wnless the plan has

authorized paytient for the treamnent;
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2. malking critical comments abont the plan, its polictes, of quadity standards

o ennollees or other physicians;

3. commnunicating with plan patients in the event the physician is deselected

(raising concerns of continuity of padent care);

4, discussing plan financial incentives to reduce care, including capitation

and utilization review protocols; and

5. referring padents to other specialists or facilines not participanng in the

plan. (McAfee, 1906)

These provisiens in managed care contracts are a source of conflict for many
physicians. In December 1995, the AMA's House of Delegates reled that such
resicnons . are not in the best Inweests of patients and physicians,” and began a
series of sreps 1o remove such clavses om meansged-care contracis (Cole & Mattos,
1990, p. 30). The AMA called on managed-care providers to remave the gag clanses
and ingtrugted the medical community to continue io abide by ther duty to provide
panents with all reaioent alterratives. The AMA pledged o siznd behind any
physician who Felt unable to fullill his or her ethical daties because of a gag clause or
simmilar policy (Segal, 1996). Also, the AMA called upon health plans to suhmit their
managed-care conracts for review to deiermine if they interfered with the physician-

parienr relationship,



The largest health-mainienance organization accreditation group, the National
Committee for Quality Assurance, decreed that its members should not “prohibit
reswictions on the clinical dialogue between practitioner and patiest” (Lancet staff,
1998, p. 903). Sorne HMOs have done away with gag clauses, including the one stated
on page four that was dropped by U.S. Healthcare after the outery from physicians and
consimer groups. However, in the eyes of the AMA, much remains to be done ©
restore the right of a physician’s freedom of speech, of a patient’s freedom of

information, and of the freedom from the fear of “deselection™ for physicians.



Adverse
Selection

Managed Care Glossary

Arnracting members as enrollees into a health pian who aze sicker than
the general population (specifically, members who are sicker than was
anticipated when the budget for medical costs was developed).

A method of payment to providers that is comumon In most managed-
care arenas. Unlike the older fee-for-service arrangement in which the
provider is paid per procedure, capitation invoives a pre-paid amount
per month to the provider per cavered member. The provider is then
responsible for administering all contracted services required by
members of that group during that month for the fixed fee, regardiess
of the amount of charges incurred.

When an HMO rejects a physician’s application to practice in their
network.

A traditional means of billing by heglth providers for each service
performed, with payment in specific amounzs for specific services
rendered (as opposed to retainer, salary, or other conimact
ATANEEMENTS).

Health Maintenance Organization. A pre-paid organization that
provides health care to voluntarily enrolled members in return for a
pre-get amonnr of money on 2 PMPM (per member, per month} basis.

A gystem thar uses financial incentives and management controls to
direct patients to providers who are responsible for giving appropriare
cate in cost-effective meatment settings. Such systems are created to
conitrol the cost of health care,



Hippocrates  Written in 400 B.C., the oath is said o be authared by Tippocrates,
the “father of medicine.”

MLRE Medical Logs Ratio. The amount of revenue from hezlth insurance
preminms that is spent to pay for the medical services covered by the
plan.

Network In rhis instance, a network is a group of physicians thai partcipare in a
certain HMO by signing a contract and agreeing to their coverage
erms.

PMI'M Per member, per wonth,  Specifically applies to a revenue to or cost

by a provider for each enrolled member each month.

iizatign (1) The exrent o which a given group uses specified services i 4
specified period, expressed as the number of services nsed per
year per 1,000 or per 1,000 persons eligible for the services.
Utilization rates may be expressed in other types of ratios, ¢.g.,
per eligible persons covered.

(2) The extent © which the members of a covered group use
specified services over a specific period, in the aggregate.
Usnally expressed as the nmumber of services used per year.
Utilization rates are established to help in comprehensive health
planning, budget review, and cost containment. (DelPizzo, 1996)



Chapter Two
Statement and Methodology

St‘dtﬁl’ﬂﬁl’lt

An historical study of the “gag clanse” in managed health care contracts.

Methodology

This study outlines the history of the so-called “gag ¢lanse” in managed health
care conmacts. This term is used to refer to any clause In a manased health care contract
thar restricts physician/patient communication.

A gearch of the relevant literature on this topic found that no simdlar studies have
been conducted, as gag clause legisladon did ot reach Congress before July 1996. Gag
clanses did not receive extensive media attention prior to & speech given by Dr. Dawvid
Himmelstein in November 1995, where he presented the gap elanse in his 1.8,
Healthcare contract 10 the Managed Health Care Congress. Therefore, the majority of
the media coverage, public artenrion, and legislative activity surrounding the gag clange

pocurred in recent months.



In order to research the gag clause's history, the following merhedology will be

followed:

SECONDARY RESEARCH

A search of literature to uncover any articles written on the gag clause, authored
by HMO executives, physicians, reporers, or others. A search of the Congressional
Record w determing the course of action to date on the patient/physician commumbcarton
bills facing federal legislamre. An online search via the Intemnet to provide background
on the gag clause, the organizations either in support of or opposed to these clauses, and
possible communication between the government supporers of the relevant legislation.
The Internet proved to be a useful medium to contact the physicians who uncovered the
gag clanse and also the IIMOs in support of such clauses, w0 dete-ming rhe facts behind

These opposing views.
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Chapter Three
Data

By September 1996, more than 1,000 pieces of legislation relating io consuner
protections uoder managed care were Inroduced in state and federal legislature (Miller,
1996}, During the first half of that same year, 33 states enacted new laws pertaining to
managed care, while 15 siates already prohibited the use of gag clauses.

Today, nearly 30 siates have banned, or are considering -anning, gag clauses
(Lancer staff, 1996). Although the AMA supports stare legislarion, they feel thar a
federal anni-gag clange law is necassary 1o reach all health plans thar may nor be onched
by state regulations. Therefore, the AMA pledged its support of the bill before the
House of Representatives, the Patient Right to Know Act, and the Senate version, the

Patient Communications Protection Act.

The Parient Right to Know Act of 1996 (HR 2976)

On February 27, 1996, Representarives Greg Ganske (R-TA) and Edward
Markey (D-MA} preseated the Patient Right w0 Know Act before the House of
Representadves, Mr Markey inoduced the bill, designed to render managed care

contract “gag ctanszes” null and void, by staring,

11-



When 1 was a boy, my mother told me, “if you don’t have snyrhing nice to
say, don’t say anything at all.” Now, when my mother said that, she wag
not talking ahowut protecting the feelings of health plans, She was mlking
about people, who sometimes, unfortunately, become patents. So she
would be quite surprised w see this dangerons twist on her advice in some
of the conlracts between docrors and health plans we sce today, Today. 1o
protect the feelings of health plans, doctors are being asked to resmict what
they say 1o their patients. This is wrong, just plain wrong. No doctor can
practice good medicinge in a muzzle. (Markey, 1996)

In addition 1o declaring all gag clauses illegal, the bill algy prohibirs plans from
contractually interfering with “medical communications™ between physicians and their
patents and from taking “adverse actions” against physicians (Ganske, 1990). Pensities
far managed care plans that violate the law would be a fine up to §25,000. States would
be allowed w0 esteblish stricter standands. Mr. Markey closed his argument by

SUMAarizing,

Hippocrates said, “Healrh is the greatest of human blessings,” Surely, itis
the most precious although many of ug do not realize this undl we
purselves or soroeons we love becomes seriously ill. Then, we wonld give
away anything we have — ail of our worldly reasuwres — o make them
well again. At that moment, our areatest ally is our doctor, and our mwost
valuable asset is the informarion he can give us. That is why passing the
Patient. Right to Know Act is so important. (Markey, 1996, p. 1)

-12-



Patient Comrmmunications Protection Act of 1996 (5. 2015)

The Patieni Conmmunicagons Protecion Act of 1996, sponsored by Senator Ron
VWyden (D-Ore), was frst inwoduced in the Senate July 31, 1996 (Kassehaum, 199G). In
September 1996, Senators Wyden and Kennedy proposed a series of amendments in an
effort to pass the basic premise of the hill — o har health insurers from restricing
patieni-phyaician discussions. However, the bill zparked oppositon from the Catholic
Health Asseciaden, the Jobbying arm for Catholie hosplials, represented by Sengior Don
Nickles (R-Ckla). The group feared that the proposal — which wounld have allowed
doctors 1o discuss all available weatment options with their patieris — wonld enconrape
its physicians to discuss aborton and birth control, which are peohibited by ¢horch
doctrine, During the budget talks over the last weekend 1o Seprember, White House and
congressional negotiaiors scrapped the proposal afier the issue threatened o embroil
Congress in a debate that would delay the passing of the budget. In a last-minute plea,

Senator Wyden appealed ta his peers, stating,

Mr. President, gag rules have no place in American medicine. Americans
deserve siraight talk from their physicianz, Physgicians deserve prorection
against insurance companies that abuse their economic power and compel

doctors 0 pay more atienton to the hezalih of the company’s bottom line
than 10 the health of their patents. (Yyden, 1996, p. 1}

13-



Parient Right 1o Koow Act of 1997 (TTR. 586

Un Febryary 5, 1997, legislaton was inroduced in the Bouse by Representatives
Granske and Markey @ eliminate gag clauses and so-called gog practices in all heakh
carg plans. The purpose of the new bill is the same ag the pravigns veat's — to establish
a federal standard that protects medical communications berweer health care providers
and patdents. However, ILE. 586 includes a new secrion entitled the “Protection of
Religicus or Moral Expression” that reiterares rhe righr of any health plan to advise both
phyzicians and plan participants of “the plan’s limimtons on providing particular
medical gervices or referrals for care outside the plan based on rhe religions or moral
convictions of the health plan™ (Ganske, 1997, p. 3). The bill, spansored by 157 House

membeis, is currently working iis way through the necessary review Copumintees.

Abhsimacts
Corporare Managed Care vs. Single Payer, Dr. Steffie Woolhandier (1996)
Dr. Seeffie Wonlhandler, Asgociate Professor of Medicine at Harvard Medical

School, presented Carporate Managed Care vs. Single Payer befors tie PNHP
{Physicians for a National Tealth Program) in Fehmacy 1996, Her cmphasis was on the

growing “corporatization of American health care.” as she ¢xplained that although the
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nummber of health administrators grew 2000% from 1970-19%4, the number of uninsured
Americans nearly doubled during that same period. Her descripticn of the managed
health care industry in upcoming vears was summarized by one theme — survival of the
financed. Dr. Woolhandler stressed that capital is the key to this new medical
marketpliace, and doctors camnot afford to compete with the large HMOs. Dr.

Woolhandler offered the following example of one HMO’s payment policy:

A physician contracted with 1.5, Healthcare has am income based on
vtilization of hospital days, specialist referrals, emergency room visits, and
quality and loyalty measures. If z doctor earns all her incantives, she can
make a good Hving — over $256,000 in gross income for caring for 1,500
patients. But if she doesn’t make any of the incentives, it she “flunks’ by
terting her patients use too many hospital days or referrals, she would have
a net income of $0. Uglization incentives inn 1.5, Healthcare coniracts are
not just a little bit of sweetener on the top; they entrely determine

physicians’ income, (Woolhandler, 1996, p. 3)

Dr, Woolhandler sugsests that a single-payer system of national kealth insurance

{e.g., a Canadian-style system) is the only viable alternative 1o corporaie wedicing.
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Managed Care — Bound and Gagged, Michael Meyer, Newsweet (March 1997)

“Any workplace drone knows that fighring with the boss isn’t the best way to
keep a job. Bur what if you're a doctor who believes your boss is messing up your
patient” (Mevyer, 1997, p. 45).

Michael Meyers opened his article by posing this question, then proceeded o
discuss the concept of “gag mles.” Mr. Meyer sugpests that although sag regulations
are: hecorming increasingly popular, the idea of Congress redressing every managed-care
problem could undemmine the purpose of health care reform — quality care ar a lower
ot

“Legislating the practce of medicine can be very dangerous,” savs Dt Ted
Lewers of the AMA. “Rather than creating a patchwork of quick fixes,” he adds,
“legislators should force all parries — HMOz, dottors, hospitals, and consumer groups —
9 agnee on national standards and pracedures for cost-cffective medical reatment™
{(Mevyer, 1997, p. 45).

The article supports a ban on gag clanses, but wamns that loo much government
intervention will enly cieate laws that are unable to cover every medical scenario, while

raising costs and ulimarely diminishing care.
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Gagging the Doctors; Wendy Cole and Jenifer Mattos, Time {(January 1996)

The article begins with a description of the HMO “gag clanse” uncovering by
Dr. David ITimmelstein, Harvard Medical School, in November 1995, After Dr.
Himmelstein’s presentation to the National Managed Health Care Congress where he
showed slides of what he termed the “gag clause” in his U.S, Healthcare contract, his
contract was terminated by the billion-dollar HMO. David Sizaon, U.S. Healthcare’s
senior vice president, denied that Dr. Himmelstein was fired because of what he said,
but instead because he expressed a “lack of comfort” with U.S. Healthcare. Simon said
the company assumed he would welcome the notice.

Dr. Himmelstein described the HMOs’ “dirty Little secrer’” of capitation — where
a physician’s pay may increase if they limit the treatments they provide or recomunend.

The article ontlines the following U.8, Healthcare incentive system, based on a
physician weating 925 patients:

Hospital Stav: If the patients collectively average fewer than 178 davs in

the hospital per year, the doctor receives a bonus of $2.003 per month. If

the patients together spend more than 363 days, the doctor receives nothing

€XIra.

Emereency Room Use: If emergency-room costs averzge less than §.84
per patient in any given month, the doctor receives a $433 bonus for that
month. If the patents average more than $1.64, their doctor reccives

nothing extra.
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Specialist Referral; IF specialist costs per patient average less than $14.49

per month, the doctor gets a bonus of $1,323 for the month, Byt if the cosis
rise above $30.49, the doctor receives nothing extra

Manipulated Care: Gagging Docilors, Blinding Patients; editorial, The Lancer (1996)

This editorizl is in support of the current legislaton for unresiricted physician-
patient commumication. The writer feels that these bills “... reprasent America’s
characteristic {and curious) confidence that enotmous, for-profit insurance companies
behalden to investors and stockholders are primarily concerned with care of patients,
and that market forces and commpetition will, in the end, solve thz preblem of a health-
care sysiem that excludes almost one in six of its own citizens” (Lancer smaff, 1906,
n.903).

Although restoratdon of the right of freedom of speech to doctors and the
freedom of information for patients is impostant, the banning of gag clauses will not
restore another right — the freedom for doctors from fear of “desclection.”

Moast Americans with health insurance are enrolled in some form of managed-
¢are plan. This means that to practice and survive financially, doctors must also sign up.
This gives nearly omnipotent managed-care plans the power to bully individual doctors,
who scurry 1o be included on insurers’ lists.

Americans must realize that if their care is 10 be determined by the madeplace,
their health may be in jeopardy.

-18-



Chapter Four
Conclusions

“Everyone wanis straight answers — especially from the doctor. Nothing —
certainly not a few bucks or bureancratic tigmarole — shouid come between
doctor and patient” (Stop Gagging Doctors, 1996, p. 1).

“The fact is that when you™re a patient, what you don’t know car hust you™
- Rep. Edward Markey (Hookman, 1996, p. 1).

“Ingread of being seen as a public service, healih care is being seen as a
field for profit making, and is increasingly controlled by Wall Streer”
(Woolhandler, 1996, p. 6).

“The entire phenomenon of managed care needs an aixing, The windows
need to be opened and the spotlight shone all around” (Hidden Agenda,
19596, p. 1)

The uncovering of the gag clanse hy Dr. David Himmelsrein was perhaps the
unlocking of the managed-care window, while the following media coverage certainly
helped to open it a crack. However, the increasing visibility of the gag clause,
capitation, and other incentive programs for HMO physicians is causing more than an
eye-opening for the millions of managed-care participants. As our attitnde toward the

HMO evolves, so does our perception of the HMO’s key emplovee — our doctor.
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Not long ago, the TIMO was seen as the cure for skyrocketing health-care cosrs.
Izawever, public opinion of the managed care gvsiem hag sreadily, if not dramatically,
decreased in recen vears. A 1993 AMA natdonwide poll uncovered an astonishing 77%
of Americans willing and sager to pay more for health care if personal physicians could
be freely chosen (Message to Managed Care, 1996). The same poll identifled rhe
dactors’ preference for partient choice as well: 92% felt the increase In mamaged care
ied & negarive impact on their clinical independence, 71% saw a decrease In quality of
care, and 84% saw an immediate threat to the physician-paiient reladonship, Dr. Daniel
I Johnson Jr., president of the AMA, compented on the survey results by saying, “Isn’t
it ironic that we require patients o make deeigions which affect life and himb, but we
don®t tunk patients are capable of making wise decisions about how to {inance their
health care or which doctor w see?” (Message 1o Managed Carz, 1996, p. 1)

While doctors are being gencrously rewarded by their managed care employers
for attracting “healthy” paticnis {or patients who don’t wrilize medical services),
managed-care pardcipants arg paying preminms that they expect :0 be used toward care.
In actuality, a large portion of the preminm dollar goes a different route altogether —

siraight to the HMOs' bottom line:

In for-prafit HMOs, a memendouns share of each health care dollar goes 10
overhead and profits. U.S. Ilealthcarc HMO (Mow part of Aetna) spends

20



27.1 percent of premdura dollars on overheads and profits. Leonard
Abramson, the U.S. Healtheare CEQ, had an annual compensation in ong
vear of $21.2 million dollars. At the time he personally held $784 miilion
in stock in the company. (Woolhandler, 1996, p. 2)

How is the public expected to respond to this distribution of funds? The
messages are mmxed and loyalties confused. Are family physicizns reciting the
Hippocratic Oarh and perusing their AMA Code of Medical Ethics to make decisions, or
are those decisions clouded by financial incentves and HMO handbaoks?

For the average patient, HMOs are perceived as untouchable entities, too large to
be harmed or reckoned with. Although powerless against such 2 mensons corporarion,
we can still relate to our family doctor — the one who gives just the right medicine for
out wintertime flu, and retums our frantic, late night calls when the baby’s fever rages,

But even that story is changing. Our trusted family physician may not
participate In our company’s chosen health plan, se we need to meke a choice, Qur
‘primary-care physician’ may simply be the only doctor whao practices in our town, or
ihe one who keeps the most convenient office hours. Then whesre da our Igyalries lie?

If we can't even trosi our long-time family doctor to choose our best interests over the
HMO’s rules and payment plans, how does “participaring-physician 1. Smith” stand a

chance?
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HMQ poticies, and more specifically gag clanses, are undeniably detrimental o
the valuable physician-patienr relationship. If the simple pledge of the Hippocrang Qath
— 10 practice for the good of my patients — was not being threatened by the snowbalting
rend toward managed health care, the AM A would not have felt the need o adjusr irg
cthical code. And, if gag clauses were not dangerous to the well-being of the American
public, lepislation banning their use would nop be raging in the 105th Congress. And,
most importantly, HMOs wonld not be removing these clauses from their physician
contracts and openly admitting to their public that they indeed changed their policies.
For example, Prudenria] Healthcare, a leader in managed care, recently reteased z new

scries of member rights 1o their New J ersey patmicipants thar included the following:

(1) The right to have no “gag rules” apply. Doctors arc free 1o digenss
all medical trearmeni options with members, even if the oplions are

N4t covered services.

(Z)  The right 10 know the payiuent method for participating providers,
allowing members to know if there are financial incentives ar
disinceqtives tied 10 medical decisions and 1o be provided with a
teléphone number and address to obtain additional information abon
compensation merhods if desired. (Prudential Healthcare, lener,
Aptll 1, 1997)

.



Althongh these member communications are important i keep IIMO
participants informed, the damage 1o the patient-physician reladonship has been done.
Pending legislation and the public’s Increasing awarengss of gag clauses will help 1o
protect both doctor and patient righrs, but the mare we learn ahour HMO practices, rhe
more skeptical we becore. A doctor’s role is changing from that of rhe frosted advism‘l
1o the "HMO-participating physician® practicing af the will and hand of his employer.
‘The history of the gag clange, from its unveiling in November 1995, to irs inevitable
dernise in the 105th Congyess, is little more than an account of the dereriorating patient-
physicign relationship.

Benjarnin Pranklin once said, “Well done is better than well said,” In something

as delicate and important as our health, we can’t afford to sacrifice elther,
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Chapter Iive
Suggestions for Further Study

The sindy of the gag clanse in managed healih care coniracrs reveals a2 number
of imeresting topics for further research.

A study should be conducted afier the gag clavse legisiadon 15 passed to
determine whether artindes have changed toward manages! care companies. A
conparison of fue exiging opinion poils and a new research swdy would determuine this.

A study shonld be done comparing pablic attinudes toward physicians. A cross-
generarional study would determine if pavients view their doctors differently today, in
the wake of manaped health care, than they did years ago.

A smdy of physicians should be conducted ta detervnine their view of managed
cafe — 2 comparison of the existing information and the new data world determine if the

rernoval of gag clawses changed the physicians® opinion of their manzgzed-care employer.
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