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I. INTRODUCTION

Mexico has a federal system of government embracing twenty-nine
states. In addition to the states there is the Federal District which em-
braces Mexico City and the Federal Territories of Sur Baja California
and Quintana Roo. Under this federal system, there are two codes of
criminal procedure in effect. The Federal Code of Penal Procedure® is a
nationwide code which governs the procedures for federal crimes (e.g.,
robbing of the mails, crimes against the railroad, etc.) committed in any
of the states or territories. The Code of Penal Procedure of the Federal

* Associate Professor of Law, University of Miami. This article was prepared by
the author for the Comparative Study of the Administration of Justice, established
under the terms of a grant from the Ford Foundation to Loyola University School of
Law (Chicago) and is published here with the consent of the Study. All rights are
reserved by the Study.

The author would like to express his appreciation to Lic. Miguel Campos Somellera,
Guadalajara, Jalisco, Mexico, for placing his office at my disposal and for the courteous
treatment accorded me by him and his staff of attorneys. Appreciation is also due to
Lic. Carlos Cortes F., of Mexico City. Finally, the author is indebted to Dr. Eduardo
Le Riverend, formerly of the University of Havana, now Adjunct Professor of Law,
University of Miami, for his constructive criticisms and suggestions concerning the
author’s translation of the code of procedure. Any sins of omission or commission in
this article are to be assessed against the author.

1. Copico Feperar De PROCEDIMIENTOS PENALES (1934).
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District and Federal Territories® establishes the procedure for crimes
committed against persons and non-governmental entities in the Federal
District and in the two territories. Finally, most of the states have codes
of criminal procedure which resemble, in varying degrees, the two federal
codes.?

It is the purpose of this article to discuss the Code of Penal Proce-
dure of the Federal District and the Federal Territories as more or less
representative of Mexican criminal procedure.

This Code, in accordance with almost all civilian penal procedure
codes,! is based upon an inquisitorial principle in which almost all of
the important evidence is introduced during the stage of pre-trial investi-
gation, while the trial is reserved primarily for arguments dealing with
the facts and law. At the very outset it should be stressed that although
the procedure is inquisitorial in nature, almost every possible safeguard
for the rights of the individual is preserved both in the Constitution of
Mexico and in the Code itself. Every accused, regardless of economic
means, is guaranteed the right to have an attorney defend him from the
moment he is arrested and to represent him at every step of the investi-
gation (imstruccion). The accused legally cannot be forced to testify
against himself, and it would seem rather difficult to prove the value of
extra-judicial confessions if they should be coerced by over-zealous police.
In connection with the relative weight to be accorded to the testimony
of witnesses, the burden of proof would seem almost insurmountable to a
prosecutor in the United States. The inability of the prosecution to amend
its original charges also tends to tip the scales in favor of the accused.

Although the Code is well written in its individual parts, an overall
disorganization is manifested in its failure to unfold in a step-by-step
progression from the beginning of a criminal prosecution to its conclusion.
As a result, the author has rearranged the outline to fit the procedure as
it develops in a criminal case. Further, many provisions have not been
discussed because they would have little interest to the reader in the
United States.

II. THE INVESTIGATION STAGE
A. Constitutional Guarantees (Garantias Constitucionales)

The provisions of the Constitution of Mexico have nationwide appli-
cation in the same manner as the Constitution of the United States. How-
ever, the Mexican provisions appear to be better stated than their coun-

2. Copico pE ProcepIMIENTOS PENALES PArA DEL DistriTo v TERRITOR1I0S FEDERALES
(1931).

3. E.g., Copico DE ProcEDIMIENTOS PENALES PARA E1 EsTADO DE JALisco (1934).

4, E.g., Murray, A Survey of Criminal Procedure in Spain and Some Comparisons
With Criminal Procedure in the United States, 40 N.DL. Rev. 7-56 (1964); Murray,
The Proposed Code of Criminal Procedure for Guatemala, 24 La. L. REv. 728 (1964).
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terparts in the United States. Article 14 of the Mexican Constitution
provides for the basic rights of substantive due process. No law may be
given retroactive effect in prejudice of any person. No one may be
deprived of life, liberty or of his property, possessions or rights, except
by means of a trial conducted before previously established tribunals in
which the essential formalities of procedure shall be observed and in
conformity with the laws issued prior to the act. In criminal proceedings
it shall be prohibited to impose, by simple analogy and even by superi-
ority of reason, any penalty which is not decreed by any law precisely
applicable to the crime.

Article 16 deals with the general area of searches and seizures. No
one may be molested in his person, family, home, papers or possessions,
except by virtue of a written order issued by the competent authority,
and based upon and motivated by a legal cause of procedure. If one other
than the judicial authority issues an order of apprehension or detention,
it must be preceded by a denunciation, accusation or private complaint
(querella) of a specific act which the law punishes with a corporal
penalty, and the foregoing means of denunciation must be supported by
a declaration “under protest’”® made by a “meritorious person of faith”
or by other data which makes it probable that the accused is responsible.
An exception is made in those cases of flagranmte delito, in which any
person may apprehend the delinquent and his accomplices by placing
them without delay at the disposition of the immediate authority. Only
in urgent cases, when there is no judicial authority dealing with crimes
which are prosecuted ex officio, may be administrative authority under
its most strict responsibility decree the detention of an accused by placing
him immediately at the disposition of the judicial authority. All search
warrants (orden de cateo) must be written and may be issued only by the
judicial authority. The warrant must express the place which is to be
inspected, the person or persons who are to be apprehended and the
object of the search; to which the search must be limited. In order to
conclude the search, the searchers are required to draft a detailed re-
port of the search. This report must be made in the presence of two
witnesses proposed by the occupant of the place searched, or in his ab-
sence or refusal, by the authority which performs the step (diligencia).

The administrative authority may conduct an examination of a home
only in order to ascertain if the occupants have complied with police and
sanitary regulations, and to demand the exhibition of indispensable books
and papers in order to prove that the occupants have “respected” the
fiscal (taxation) provisions in accordance with the respective laws and
the formalities perscribed for these searches.

Preventive imprisonment (in the sense of being in jail while awaiting

5. The terms “under protest” or “to give or make protest” are used in the sense
that a declarant solemnly promises to tell the truth.
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trial) can be ordered only in the case of a crime which merits a corporal
penalty. The site of this preventive imprisonment must be distinct from
the one that is designated for the ‘“extinction” (in the sense of serving
time) of penalties.®

In all criminal cases the accused shall have the following guarantees:

1) Immediately upon his request he shall be placed at liberty under
a bond in an amount which the judge shall fix, taking into account the
personal circumstances of the accused and the gravity of the crime which
has been imputed against him, provided that the crime is punishable with
a penalty of not more than five years imprisonment and further provided
that he places a sum of money at the disposition of the authority or exe-
cutes a “mortgage” bond (k#ipotecaria) or a personal bond in an amount
sufficient to assure his presence.

In no case shall the bond or security required be greater than 250,000
pesos (approximately $31,350) unless it deals with a crime which repre-
sents an economic benefit for its author or causes the victim patrimonial
damage; in these cases the guaranty is assessed at three times the benefit
obtained or the damages caused.

2) No one shall be compelled to declare against himself, and the
holding of the accused incommunicado or any other method of forcing
the accused to incriminate himself is rigorously prohibited.

3) Within forty-eight hours of his consignation to the justice, the
accused must be informed in a public hearing (audiencia) of the name
of his accusor and the nature and cause of the accusation in order that
he be aware of the punishable act which has been attributed against him
and in order that he may contest the charge by giving his “preparatory
declaration.”

4) The accused must be confronted with the witnesses who have
deposed against him and if they are in the place of the proceedings, they
shall declare in his presence, to enable him to ask them all questions
which are conducive to his defense.

5) The testimony of witnesses and other proof which the accused
offers shall be received by providing him such time as the law deems
necessary for this purpose and by aiding him in securing the appearance
of those persons whose testimony he requests, provided that they may
be found in the jurisdiction where the proceedings are being conducted.

6) For all crimes punishable by more than one year in prison, the
accused shall be tried in a public trial by a judge or a jury of citizens’

6. ConsTiTucioNne DE MEXICO, art. 18,

7. Articles 332-88 and 645-59 provide the procedural rules for jury trials. Space
limitations do not permit a discussion of these rules in this article, but the author is
preparing an article which will discuss this unusual form of jury trial.
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who are literate and who are residents of the place and district in which
the crime was committed. In all cases he shall be tried by a jury for those
crimes committed by means of the press against the public order or the
foreign or internal security of the nation.

7) He shall be supplied with all data which he solicits for his de-
fense, and it shall be made a part of the proceedings.

8) He shall be tried before the expiration of four months if the
proceeding deals with a crime whose maximum penalty does not exceed
two years imprisonment and before the expiration of one year if the
maximum penalty exceeds two years.

9) He shall be heard personally in his defense or by a person of
his confidence, or both, according to his choice. If the accused does not
have a person to defend him, he shall be presented a list of those ex-officio
public defenders® to enable him to choose the defender or the defenders
who are suitable to him. If the accused does not wish to name defenders
after he is required to do so, the judge ex officio, shall name one in order
for the accused to give his “preparatory declaration.” The accused may
appoint a defender from the moment of his apprehension and this de-
fender has the right to be present at all acts of the trial, but he shall have
the obligation of making as many appearances as shall be necessary.

10) In no case may the imprisonment or detention of the accused
be prolonged for lack of defenders’ fees, or for any other payments of
money or for cases of civil responsibility or any other analogous reason.
Neither may preventive imprisonment prior to conviction be prolonged
for a greater time than that fixed by law for the crime which motivates
the proceedings. The time spent in detention shall be computed (in the
sense that the prior detention will be taken into account in fixing the term
of imprisonment) in all penalties of imprisonment which are imposed in
the final sentence.

The double jeopardy provisions of the Constitution are rather intri-
cate. First, no criminal proceedings shall have more than “three in-
stances.”® Neither may anyone be adjudged twice for the same crime,
since in the trial he shall be absolved or condemned. “The practice of
absolving of the instance” remains prohibited. Under this latter proviso
it would be invalid for the court to decide that the accused has not been
proved guilty: he must be acquitted or condemned for the crime itself,
and not just of the particular prosecution which has failed to prove the
guilt of the accused.

8. See: LeY pE 1A DEFENSORIA DE OFIcto FEDERAL, 1922; REGLAMENTO DE LA DEFEN-
soritA DE OFicio FEDERAL, 1922; REGLAMENTO DE LA DEFENSORIA DE OFICI0 DEL FUERO
CoMmuN EN EL DistriTo FEDERAL (1940).

9. ConstrtutioN OF MEeXxIco art. 23.
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B. Commencement of the Proceedings (Iniciacién del procedimiento)

The judicial police are obliged to proceed ex officio to make an in-
vestigation of the crimes of which they have notice, except in the follow-
ing cases:

1) When they deal with crimes which may be prosecuted only
by a necessary private complaint (querella), if it has not
been presented, and

2) When the law demands some prior requisite, which has not
been fulfilled.’®

The following crimes may be prosecuted only upon petition of the
offended party: abduction and rape (rapto v estupro); insults, defa-
mation, slander and simple blows, and other crimes provided for in the
Penal Code.'* When the complaint of the offended party is necessary for
the prosecution of the crime, a verbal complaint is sufficient even when
it is made by a minor. If another person appears before the judge and
files a complaint in the name of the offended person, the complaint shall
be considered legally formulated if the offended person has not expressed
his opposition to it.*

To initiate their proceedings, the Public Ministry’® or the judicial
police shall go immediately to the place of the acts in order to attest
(dar fé) as to the persons and things which have been affected by the
criminal act. They are required to obtain data from those who were
present by procuring their declarations at the place of the act, if it is
possible, and if it is not possible, by citing them to appear within a
period of twenty-four hours to render their declarations.* The Public
Ministry and the judicial police of the Federal District and Federal Terri-
tories are obliged, without waiting for a judicial order, to proceed to the
detention of those responsible for a crime if it is a case of flagrante delito
and in cases of “notorious urgency” when the place is without judicial
authority.'®

The apprehension of a delinquent in flagrante delito is understood
to include not only his arrest at the moment of committing the crime,
but also the physical pursuit after he has committed the criminal act.*® By

10. Copico DE PROCEDIMIENTOS PENALES Para DEL DistriTo Y TERRITORIOS FEDERALES
art, 262 (1931). All references hereafter are to this code, unless otherwise noted.

11, Art, 263.

12. Art. 264,

13. The “Public Ministry” is somewhat equivalent to the Department of Justice
in the American Federal System. The Public Ministry has prosecutors assigned to the
Penal Courts. See Ley OrcaNicA DEL MINISTERIO PuBLicO DEL DiSTRITO Y TERRITORIOS
FEDERALES (1954).

14, Art. 265.

15. Art. 266.

16. Art. 267.
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way of definition, there is no judicial authority in the place and there
exists “notorious urgency” for the apprehension of the delinquent when,
because of the hour or by the distance of the place in which the detention
was performed, there is no judicial authority who may issue the proper
order and there exists serious fear that the one responsible will remove
himself from the action of the authorities.!”

When the person who is “presumed” responsible is apprehended, a
record will be made of the hour when it was done and the arresting officers
will receive the declaration of the accused. In addition, the persons
making the arrest shall recover those objects which have a relationship
with the crime, as well as those which should not be in the accused’s
possession for fear of losing them or because it is considered inconvenient
for the accused to have them in his possession. In all cases, the arresters
are required to deliver to the detained person a receipt specifying the
objects gathered; the duplicate of this receipt must be signed and ap-
proved by the accused and included in the record (acta).’®

Before transferring the presumed criminal (presunto reo) to the
preventive jail, the arresters shall take his personal data (genmerales—
name, age, address, occupation, etc.,) and shall identify him accurately.
They then shall inform the accused of the right which he has to appoint
a defender. The defender may enter into the discharge of his duty after
giving a “protest,” or a solemn promise to perform his duties, before
the officials of the Public Ministry or of the police who intervene.'® If
the accused or his defender requests liberty under bond (lLbertad cau-
cional), the officials shall “limit themselves” to receive the petition and
to add it to the record in order that the judge may decide the point.

In every case, the official who knows of a criminal act shall have
the victim as well as the person presumed responsible examined imme-
diately by the court physicians (medicos legistas) in order that they
might draw up a provisional report about their psycho-physiological
(psico-fisiologico) conditions.?

When the accused is apprehended, the Public Ministry (the prose-
cuting authority) shall be obliged under its most strict responsibility to
place the detained person immediately at the disposition of the judicial
authority.®! The judicial police shall be under the authority and command
of the Public Ministry; the same rule shall apply when the preventive
police act in the investigation or prosecution of crimes.?

17. Art. 268.

18. Art. 269.

19. Art. 270.

20. Art. 271, The Medico-Legistas are in the various branches of forensic medicine
appointed by the Supreme Court. See LEy OrcaNIica DE L0s TRIBUNALES COMUNES DEL
Distrito Y TERRITORIOS arts. 224-36 (1932).

21. Art. 272,

22. Art, 273,



258 UNIVERSITY OF MIAMI LAW REVIEW [Vor. XIX

C. Special Rules for the Performance of Steps and the Drawing up of
Records of the Judicial Police (Reglas especiales para la practica
de diligencias y levantamiento de actas de policia judicial)

As soon as the members of the judicial police on duty have knowl-
edge of the commission of a crime which is prosecutible ex officio, they
shall draw up a record (ecte) in which shall be stated:

1) The report of the police or, as the case may be, the de-
nouncement which has been made before them or another;

2) The proofs which were submitted by the persons who made
the denunciation, as well as those which the police recovered
in the place of the acts, whether they refer to the existence
of a crime or to the responsibility of its authors, accom-
plices or concealors; and,

3) The measures which the police dictate in order to complete
the investigation.?®

When the crime is of the kind mentioned in article 263—those calling
for private prosecution—the agent who receives the complaint must at
once take the following measures before performing the first steps (dili-
gencias) of the investigation:

1) Inform the complaining party (querellante) of the sanctions
which he will incur if he “produces with falsity”;

2) Record the general data for the identification of the com-
plaining party, among which shall be included in all cases
his fingerprint impressions at the end of the document which
he presents; and

3) Prove the legal capacity of the complaining party, in the
terms established in article 264.*

When the complaining party is illiterate, or for any reason does
not formulate his complaint in writing, the official before whom it is made
is .obliged to draw up a record which will include the above data.*® All
of these records are to be written on ‘“‘sealed” paper—official paper bear-
ing the requisite tax stamps—and the acts will be recorded in the official
books by keeping copies of all documents when it is necessary to remit
the original copies to the court.?® The official who receives weapons or
other objects related to the crime is required to make a description of
them in the records by expressing the marks, kinds, matter and other
characteristic circumstances which facilitate their identification. The offi-
cial who receives money or jewelry shall deliver a receipt which states

23. Art. 274.
24. Art. 275.
25. Art. 276.
26. Art. 277-78.
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the kind and the amount of money, and which clearly specifies the
jewelry.*

Each person who must be examined as a witness or as an expert
shall give a “protest” of “producing with truth” under the following
formula: “Do you protest under your word of honor and in the name of
the law, to declare the truth in the steps [diligencias] in which you are
going to intervene?”’ After the person answers this question in the affirm-
ative, he will be informed of the severe sanctions for false testimony.?®

The steps which are performed must be brief and concise, by avoid-
ing fruitless and superfluous narrations which protract the proceedings.?®
When the “record” (in the sense of this step of the investigation) is
closed, this fact shall be noted and the agent of the Public Ministry shall
proceed in accordance with his powers.?

In the record which they prepare, the officials of the Public Ministry
and the Judicial Police shall take down in writing all the observations
which they may gather about the methods employed in the commission
of the crime.® They shall also record all the observations about the
character of the delinquent which they gathered, whether at the moment
the crime was committed, during the detention of the accused, or during
the performance of the “steps” in which they have intervened.®* The
“steps” performed by the Public Ministry and the Judicial Police “shall
have full probatory value’” provided that they are in accordance with
the rules of this Code.®

D. Tke Instruction Period (La Instruccién)

1. PREPARATORY DECLARATION OF THE ACCUSED AND THE APPOINTMENT
OF THE DEFENDER (Declaracion preparatoria del inculpado
y nombramiento del defensor)

The Code requires that a preparatory declaration be taken from
the detained person within a period of forty-eight hours from the time
the detained person has been placed at the disposition of the judicial
authority.® This step will be performed in a place to which the public
may have free access, but excluded from it are those persons who must
be examined as witnesses in the investigation.®® In no case and for no
reason may the judge employ “incummunication” or other coercive means

27. Art. 279.
28. Art. 280.
29. Art. 281.
30. Art. 282.
31, Art. 284,
32. Art. 285.
33. Art. 286.
34, Art. 287,
35. Art. 288.
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in order to obtain the declaration of the detained person.®® The judge
has the obligation in this act to inform the detained person of the
following:

1) The name of his accusor, if there is one, and of the witnes-
ses who declare against him, the nature and cause of the
accusation, so that he knows the punishable act which has
been attributed against him, and that he may contest the
charge;

2) The guaranty of “liberty under bond” (la libertad cau-
cional), in those cases in which it may proceed, and the
procedure in order to obtain it; and,

3) The right which he has to defend himself personally or by
naming a “person of his confidence” to defend him, and that
if he does not name a defender the judge shall appoint a
public defender.®

In the case the accused wishes to declare, the preparatory declaration
shall commence with his personal data (generales—name, age, residence,
occupation, etc.), including his nicknames. He shall be examined about
the acts which are imputed against him, and the judge shall adopt the
form, terms and other circumstances which he deems fitting and adequate
in order to clarify the crime and the circumstances of time and place in
which it was conceived and executed.®® The agent of the Public Ministry
and the defense have the right to interrogate the accused, but the judge
has at all times the power to reject a question if he judges it to be decep-
tive.®® The accused may write his answers; if he does not, the judge
shall write the answers by endeavoring to interpret them with the greatest
exactitude possible “without omitting any details which may serve to
charge or discharge.”*°

After terminating the declaration or after obtaining the manifestation
of the detained person who does not wish to declare, the judge shall ap-
point an ex officio defender for the accused if he does not already have
one.*! After receiving the preparatory declaration or the manifestation of
the accused that he does not wish to declare, the judge shall confront
the accused with all the witnesses who have deposed against him.*? Every
accused has the right to be assisted in his defense by himelf or by the
person or persons ‘“of his confidence.” If there are several defenders,
they are obliged to appoint a common representative or, if they fail to
do so, the judge will.*3

36. Art. 289.
37. Art. 290.
38. Art. 291.
39. Art. 292.
40. Art. 293.
41. Art. 294,
42. Art. 295.
43. Art. 296.
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2. STEPS TAKEN BY THE JUDICIAL POLICE AND THE INSTRUCTION
(Diligencias de Policia Judicial e instruccion)

When the crime has left vestiges or material evidence (pruebas) of
its perpetration, the Public Ministry or the agent of the Judicial Police
must make a record of this fact and collect the evidence if it is possible.**
When persons or objects having a relationship to the crime are encoun-
tered, their condition and connected circumstances shall be described in
detail.** The Public Ministry shall name experts when the circumstances
surrounding the person or thing may not be evaluated precisely without
their use.*® If the examination of a particular place is important in the
proof of the crime, a record of this examination shall be made without
the omission of any detail which may have value.*” In the first moments
of their investigation, the Judicial Police shall proceed to gather the arms,
instruments or objects of any kind, which have a relationship with the
crime and which are found in the place where the crime was committed
and in contiguous areas within the control of the accused or of another
known party. They shall carefully express the place, time and occasion
of their findings by making a minute description of the circumstances.
The police are required to give a receipt for all objects received from any
person, and to keep a duplicate receipt which will express the agreement
or disagreement of such person.*® The Public Ministry shall order an
expert examination of the places, weapons, instruments or objects of the
crime whenever it is dictated by the “best evaluation” of their relation
to the crime.*

The judicial police shall draw a plan of the place of the crime and
take photographs of it and the victims of the crime, when it is fitting for
greater clarity and proof of the facts. Copies or sketches of the effects or
instruments of the crime shall be made by using all of the resources which
are offered by the arts. The plan, picture, copy or design shall be made
a part of the record.”® When the crime has not left traces or vestiges, this
fact shall be recorded, and the opinions of experts shall be received as
to whether the disappearance of the evidence occurred naturally, casually
or intentionally, the causes of the same and the means of the disappear-
ance if they were employed. The police shall proceed to gather and to
record the evidence of any other nature which they may have acquired
about the perpetration of the crime.’’ In a like manner, the declarations
of witnesses may be received about the non-existence of the evidence.*®

44, Art. 94,
45. Art. 95.
46. Art. 96.
47. Art. 97.
48. Art. 98.
49. Art. 99.
50. Art. 101.
51. Art. 102.
52. Art. 103.
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The code makes further detailed provisions for the police investigation of
murder, wounds, abortion, robbery, forgery, etc., which are beyond the
scope of this article.53

3. DETENTION OF THE ACCUSED (Detencidn del inculpado)

In order that a judge may issue an order of detention against a
person, it is required that: 1) the Public Ministry has requested the de-
tention, and 2) the requisites fixed by article 16 of the Federal Constitu-
tion shall concur.®* The order of detention which the judge dictates shall
be delivered to the Public Ministry."® Whenever a detention has been
carried out by virtue of a judicial order, the agent of the police that has
accomplished it is obliged without delay to place the detained person
at the disposition of the respective judge and to state the hour when the
detention began.®®

4. THE EVIDENCE (de las pruebas)

The Code recognizes the following means of evidence: the judicial
confession, public and private documents, the opinions of experts, judi-
cial inspections, the declarations of witnesses and presumptions. “Also
there shall be admitted as proof all that is presented as such, provided
that it may constitute proof in the judgment of the official who performs
the investigation.” When the official deems it necessary, the authenticity
of this proof may be established by any legal means.*

5. THE JUDICIAL CONFESSION (Confesidn judicial)

A judicial confession is one which has been made before the tribunal
or judge hearing the case or before the official of the judicial police who
has performed the first steps in the investigative process.”® A judicial
confession is admissible in any stage of the proceeding until just prior
to the pronouncement of the final sentence.”® The extra-judicial confes-
sion shall be valued in accordance with the rules established by the code.®®

6. THE JUDICIAL INSPECTION AND RECONSTRUCTION OF THE FACTS
(Inspeccion judicial y reconstruccion de hechos)

The judicial inspection may be performed ex officio or on petition of
a party. The interested parties may attend and make any observations
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they deem fitting.®! In order to perform the judicial inspection, the judge
shall obtain the assistance of experts who subsequently must issue their
report about the places or objects inspected.®® The judge ex officio, or
upon petition of a party, shall draw up any plans or take any photographs
which might be suitable. A record is made of this proceeding and signed
by those who have intervened.* In cases involving wounds, upon the
wounded person’s recovery, the judges or tribunals shall certify the visible
consequences of the wounds and perform an inspection. Again, it is
necessary to draw up a report of this proceeding.®* The judicial inspection
may have the character of a reconstruction of the facts, and its purpose
is to evaluate the declarations which have been rendered and the expert
opinions which have been formulated. Judicial inspections shall be per-
formed within the investigation stage only when the official who performs
the steps (diligencias) of the judicial police or the judge or tribunal deems
them necessary. In any case they must be performed when the instruc-
tion has been terminated, provided that in the judgment of the judge or
tribunal the nature of the criminal (delictuoso) act committed and the
evidence rendered require it. In addition, the judicial inspection may be
performed during the hearing of the case or during the trial before the
jury, when the judge or tribunal deems it necessary, even when it was
not performed in the instruction.®® When the site has influence in the
development of the facts which are being reconstructed, this inspection
“step” must be performed precisely at the place in which the crime was
committed; in a contrary case, it may be performed in any other place.®®

A reconstruction of the facts may never be performed unless a simple
visual inspection of the place where the crime was committed has been
previously carried out and the accused, the victim, or witnesses (who
must intervene in the case) have been examined.*” The steps of recon-
struction of the facts may be repeated as many times as it is deemed
necessary by the official who performs the steps of the judicial police or
of the instruction.®® The following persons must attend the judicial in-
spection and the reconstruction of the facts: the judge with his secretary,
or “witnesses of assistance” or the judicial police, as the case may be;
the agent of the Public Ministry; the presential witnesses, if they reside
in the place; the named experts, when the judge or the parties deem it
necessary; those other persons whom the judge believes fitting and orders
to do s0.%

61. Art. 139,
62. Art. 140.
63. Art. 141.
64. Art. 142.
65. Art. 144.
66. Art. 145.
67. Art. 146.
68. Art. 147.
69. Art. 148.



264 UNIVERSITY OF MIAMI LAW REVIEW [VorL. XIX

In order to perform this proceeding, the personnel of the court shall
go to the loci delictus together with the persons who must attend. They
shall “take the protest”—exact a promise to tell the truth—of the wit-
nesses and experts and designate the person or persons who shall substi-
tute for the absent “agents of the crime,” and shall certify to the circum-
stances and details which have a relationship with the crime. Next, they
shall read the declaration of the accused and shall ask him to explain the
circumstances of place, time and form in which the facts developed. The
same step will be taken with respect to each one of the witnesses present.
Then the experts shall issue their opinions based on the declarations
rendered and the traces or clues existent; in such cases the judge shall
endeavor to insure that the opinions deal with precise points.” The
parties who request the reconstruction of the facts must fix the facts or
circumstances which they desire clarified and must express their petition
in concrete propositions,™

7. SEARCHES AND EXAMINATIONS OF DWELLINGS
(Cateo y visitas domiciliarias)

The search may be performed only by virtue of a written court order
issued by the judicial authority. The order shall express the place of the
inspection, the person or persons who are to be apprehended or the ob-
jects which are to be sought; the step must be limited to these. A record
of the search must be made in the presence of two witnesses proposed by
the occupant of the searched place or, in his absence or refusal, in the
presence of two witnesses proposed by the authority who performs the
step. When the Public Ministry acts as an investigator of crimes, he may
ask the judicial authority to perform the search by furnishing the data
which justifies the search. If the judicial authority agrees to perform the
search, it shall send a report of the search to the Public Ministry.”

The examination (visitas) of dwellings may only be performed
during the day, from six in the morning until six at night, except when
the examination has been declared in a prior order to be an urgent
matter.”™

The official who has the power to order a search must observe the
following rules:

1) If the search deals with a case of flagrante delicto, the judge
or official may proceed to make a search or examination
without delay in accordance with the terms of article 16 of
the Federal Constitution.
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2) He shall cite the accused to be present at the search if there
is no danger that the presence of the accused will nullify or
make the search difficult. If the accused is free and he is not
found, or if, being detained, he is impeded from assisting in
the search, he shall be represented by two witnesses who
shall be summoned in order that they may be present at
the search.

3) In every case, the head of the house or farm which must be
visited, even though the act which motivates the search is
not presumed to be his, also shall be summoned to be
present at the search. If the head of the house is unknown,
or if he cannot be found, or if the search deals with two or
more apartments, two witnesses shall be summoned and the
search shall be performed in the apartment or apartments
which are necessary.™

If the inspection has to be performed within any public building,
at least one hour’s notice shall be given to the person in charge, except
in an urgent case.™

If the inspection has to be made in the “official house” of a diplo-
matic agent, the judge shall request instructions from the Secretary of
Foreign Relations and shall proceed in accordance with them. In the
meantime, the judge shall take such measures relating to the exterior of
the building as he deems fitting.”® Every inspection of a domicile shall
be limited to the proof of the fact which motivated the search, and it may
not extend into a search of crimes and faults in general.”” However, if
an inspection of a domicile casually results in the discovery of a crime
which was not the direct object of the search, an appropriate record
of this fact shall be drawn up, provided that the crime is not one of
those which must be instituted by a private complaint (querella).™

The inspection of inhabited homes must be conducted without caus-
ing the inhabitants more molestation than is necessary for the purpose
of the search. All illegal molestation of the inhabitants shall be punished
in conformity with the Penal Code.™

8. EXPERTS (Peritos)

The examination of any person or of any object which requires
special knowledge must be made by experts.®’® As a general rule, there
must be at least two or more experts, but one will be sufficient when only
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one expert is available, or when there is danger of delay or when the case
is of only small importance.®* Each party has the right to nominate as
many as two experts who shall be informed by the judge of their appoint-
ment, and to whom shall be furnished all of the data which may be neces-
sary for the rendition of their opinion. This opinion shall not be taken
into consideration by the judge in regard to any step (diligencia) or order
which shall be dictated during the period of instruction; the judge will
guide (normara) his procedures by the opinion of other experts appointed
by him.®

The judge shall fix a time in which the experts must perform their
commission. The experts who have not rendered their report before this
period has elapsed will be compelled to do so in the same manner as
witnesses and with similar sanctions. If any expert has not presented
his report in spite of the first warning, he will be “indicted” (procesado)
for the crimes provided for in the Penal Code.®® Whenever the experts
disagree among themselves, the judge shall summon them to a meeting
in which the points of difference will be decided. The record of this meet-
ing shall state the result of the discussion.?*

Experts must have an official diploma in the science or art dealing
with the point upon which they are to express an opinion, if the profession
or art is legally regulated; if it is not legally regulated, the judge shall
name persons who are experienced in the field.%® Experts who are able
to speak Spanish shall be preferred.®® The judge shall ask all the questions
of the experts which he deems fitting, but without making any sugges-
tions; in addition, he shall give them the data in his possession and shall
make a record of this act.’” The experts shall perform all the operations
and experiments which their science or art suggests to them, and they
shall express the facts and circumstances which serve as the basis for
their report.®® When the judge finds that it is fitting, he shall attend the
examinations which the experts make of persons or things.®® The experts
shall issue their report in writing, and they shall ratify it in a special
step in case there are objections to it on the grounds of falsity, or if the
judge deems it necessary.®® When the opinions of the experts are not in
accord, the judge must name a third expert “in discord.”® When the ex-
pert opinion devolves about objects which are consumed by analysis, the

81. Art. 163.
82. Art. 164.
83. Art. 169.
84. Art. 170.
85. Art. 171,
86. Art. 173.
87. Art. 174,
88. Art. 175.
89. Art. 176.
90. Art. 177.
91. Art. 178.



1964] CRIMINAL PROCEDURE IN MEXICO 267

judges shall not permit the use of more than one-half of the substance
in performing the first analysis, unless the quantity of the substance is so
scarce that the experts may not issue their opinion without consuming all
of it. This latter circumstance shall be made a matter of record.?®

The designation of experts made by the judge or by the Public
Ministry must fall upon those persons who discharge this employment
by official appointment and at a fixed salary. If there are no official ex-
perts, experts are to be appointed from among those persons who are
professors of the corresponding branch of science in the national schools
or among those officials or employees of a technical character in govern-
ment establishments or agencies. If there are no experts of the foregoing
kind available, the judge or the Public Ministry may name others. In
these cases, the fees shall be settled according to what is paid customarily
to permanent employees of those establishments, taking into account the
time which the experts actually occupied in the discharge of their com-
mission.”® Experts who “enjoy a salary from the public treasury” may
not charge fees when they issue their opinions about points decreed ex
officio or at the request of the Public Ministry.*

When he believes it fitting, the judge may order the assistance of
the experts at any step and may order them to take notice of all or
any part of the proceedings.®®

When the accused, the victim or the accusor, or the witnesses or
experts do not speak Spanish, the judge shall name one or two adult
interpreters who shall give a solemn declaration that they will faithfully
translate the questions and answers which they are required to transmit.
The judge may name as translator a minor over the age of fifteen only
when an adult translator may not be found.®® When it is requested by
any of the parties, the statement of the declarant may be written in his
own language without this hindering the making of the translation.®’
However, no witness may serve as an interpreter.®® If the accused or any
of the witnesses is a deaf-mute the judge shall appoint as an interpreter
a person able to understand him; however, if the deaf-mute is able to
read and write, the questions and answers will be in writing.®®

9. WITNESSES (Testigos)

The judge shall examine any person if the factual revelations dis-
closed in the first steps, in the private complaint (querella), or by any
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other means, make it appear necessary to examine him about the delin-
quent, or about the clarification of a criminal act or its circumstances.'®
During the instruction the judge may not fail to examine witnesses whose
declarations are requested by the parties. He must also examine the
absent witnesses (in the manner provided by the code) without this
delaying the progress of the instruction or impeding the judge from
terminating it when the necessary elements have been collected.'*

Any person of any age, sex, social condition or antecedents may be
examined as a witness, provided that he may shed any light on the in-
vestigation of the crime and that the judge deems his examination to be
necessary. The probative value of his testimony shall be examined closely
in arriving at the decision.’®® The following persons, however, shall not
be obliged to declare as witnesses: the guardian, curator, ward or spouse
of the accused; his relatives by consanguinity or affinity in a straight line
ascending or descending without limitation of degree, and his collateral
relatives until the third degree inclusive; nor those who are bound to
the accused by love, respect or gratitude. If the foregoing persons wish
to declare voluntarily, their declarations shall be received and a record
will be made of this circumstance.® In penal matters the “faults”
(tachas) of the witnesses may not be asserted, but the judge ex officio
or upon petition of a party shall make a record of all of the circumstances
which 