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THIRD LAW OF THE SEA CONFERENCE
FISHING RIGHTS OF LANDLOCKED STATES*

TARIQ HASSAN**

I. INTRODUCTION

The developing law of the sea will add a new dimension to inter-
national law regarding acquisition of territory. For the first time in the
history of the law of nations, we see a multilateral effort being made at
the Third United Nations Conference on the Law of the Sea (the Con-
ference) by different countries to acquire territory by international ac-
quiescence.! Coastal states, mainly developing ones, are anxious to extend
their sovereignty over as much maritime area adjacent to their seacoast
as possible. This concern stems mainly from the growing awareness of
the finiteness of the sea resources and the parallel fear that these re-
sources are being overexploited and, in some cases, altogether drained by
the technologically advanced nations.? Therefore, to salvage these resources
some Latin American countries took the initiative on May 8, 1970 of
declaring, inter alia, ““the right [of coastal states] to establish the limits
of their maritime sovereignty and jurisdiction in accordance with their
geographical and geological characteristics and with the factors governing
the existence of marine resources and the need for their rational utiliza-
tion,”? to be the basic principle of the law of the sea. Three months later,
most Latin American couniries again declared a similar, though more
limited, principle in Lima.*

In view of these Declarations, several Latin American countries
claim a territorial sea extending to 200 miles. Some states, mostly devel-
oped maritime states, protested against the notion of unilateral extension
of coastal territory, advocating a narrow territorial sea limit. To strike a
balance between the two views, some developing coastal states have pro-
pounded the “Exclusive Economic Zone” concept (the EEZ or the Zone),

*The author gratefully acknowledges the guidance of Professor Louis B. Sohn,
Harvard Law School, in the preparation of this article.

**L1. B., Punjab University (Pakistan), 1972; LL. M. Harvard University, 1976;
Member of the Punjab Bar (Pakistan); S.J.D. Candidate, Harvard Law School, 1976.
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which advocates the establishment of a maritime zone for certain fune-
tional purposes under coastal state jurisdiction beyond a fixed territorial
sea limit. The adoption of this concept, a central issue in the formulation
of a new convention of the law of the sea, will not only alter the rights
of coastal states themselves but will also affect the rights and interests of
the landlockeds states.

Because landlocked states suffer the same population problems that
others do, a new interest in the sea as a source of protein has developed.
Indeed, many landlocked nations have developed extensive markets within
their borders for fish and fish products.® Thus, in the formulation of the
law of the sea, their traditional demand for unrestricted access to the sea
for trading purposes has expanded 1o their current demand for participa-
tion in the exploration and exploitation of the living and nonliving re-
sources of the sea.” This paper, therefore, seeks to consider the salient
aspects of the rights of landlocked states to participate in the exploitation
of the living resources of the sea; it will do so by presenting a general
review of the fishing rights of such states on the high seas and a more
specific examination of similar rights in the EEZ. Since the latter rights
are complementary to the EEZ, an attempt will be made to describe the
evolution and the nature of the EEZ.

II. Fisainc Ricats on THE HicH SEas

A. Traditional International Law and the 1958 Geneva Conventions on
the Law of the Sea

Freedom of fishing on the high seas, a basic principle of the law of
the sea, has been enjoyed uncritically by the world community since the
seventeenth century.® It would follow, therefore, that the landlocked states
have an incontrovertible right to fish on the high seas.

The Convention on the High Seas® recognizes, inter alia, both the
coastal and noncoastal states’ freedom of fishing on the high seas, as a
freedom recognized by “general principles of international law.”!® This
freedom is, however, to be exercised by a state with reasonable regard
to the interests of other states. Since this Convention is merely “declara-
tory of established principles of international law,”!! its rules apply ir-
respective of the extensiveness of its ratifications.12

The Convention on Fishing and Conservation of the Living Resources
of the High Seas!? also provides that
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[a]ll States have the right for their nationals to engage in fishing
on the high seas, subject (a) to their treaty obligations, (b) to
the interests and rights of coastal States as provided for in this
Convention, and (c) to . . . conservation of the living resources
of the high seas.!*

Thus, all states are required “to adopt, or to cooperate with other states
in adopting, such measures for their respective nationals as may be neces-
sary for the conservation of living resources of the high seas.”!* Further,
the Convention recognizes the ‘“special interest [of a coastal state] in
the maintenance of the productivity of the living resources in any area
of the high seas adjacent to its territorial sea.”'¢ To ensure this it pro-
vides that

[a] State whose nationals are engaged in fishing in any area of
the high seas adjacent to the territorial sea of a State shall, at
the request of that coastal State, enter into negotiations with a
view to prescribing by agreement the measures necessary for
the conservation of the living 1esources of the high seas in that
area.l”

B. Prospective in View

Even now that the law of the sea is in a state of flux, the right of
fishing on the high seas by both coastal and landlocked states continues to
be a basically accepted norm of the freedom of the high seas. The pro-
posed draft Convention on the Seabed and the Ocean Floor and the Sub-
soil Thereof Beyond the Limits of National Jurisdiction,!® if accepted,
will establish an International Seabed Authority which will conduct
various activities including the exploitation of the resources of the seabed
and ocean floor and subsoil thereof beyond the limits of national juris-
diction.!® Resources in this proposed draft has been defined to mean “re-
sources in situ.’?® This clearly indicates that living resources like fish
(which tend to move around) are not intended to be brought under the
regulatory framework of the proposed International Seabed Authority.
Consequently, the basic provisions in the 1958 Geneva Conventions re-
garding freedom of fishing on the high seas are retained in substance in
the SNT.2! Similarly, the general and specific limitations on such freedom
as laid down in the 1958 Geneva Conventions are also provided in the
SNT.22 The interests of the coastal states in the management and conser-
vation of the living resources are also recognized by the SNT':
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Where the same stock or stocks of associated species occur both
within the exclusive economic zone and in an area beyond and
adjacent to the zone, the coastal State and the States fishing
for such stocks in the adjacent area shall seek . . . to agree
upon the measures necessary for the conservation of these stocks in
the adjacent area.?’

Some added regulations concerning fishing of migratory species?* and
anadromous stocks?® tend to limit further the generally accepted freedom
of fishing on the high seas.

Except for these few limitations applicable to all the states alike, the
right to fish on the high seas by the landlocked states has never been in
question. While this right was clearly spelt out in both 1958 Geneva
Conventions, a lacuna remained in the exact description of the area of
the high seas. Though the Convention on the High Seas defined high
seas to mean “all parts of the sea that are not included in the territorial
sea or in the internal waters of a state,”?6 it failed to agree on the
breadth of the territorial sea. Similarly, the Convention on the Terri-
torial Sea and the Contiguous Zone?’ provides a description of the
territorial sea without defining its limits.22 However, this convention has
been interpreted by some writers to have laid down impliedly a maximum
limit of twelve miles that any coastal state a party to the convention may
validly claim as the breadth of its territorial sea.?’ Such an interpretation
is based on the extent of the contiguous zone allowed under this conven-
tion, which, according to article 24(2), “may not extend beyond twelve
miles from the baseline from which the breadth of the territorial sea is
measured” [emphasis added]. This implied twelve-miles limit cannot be
accepted as being universally applicable. Unlike the Convention on the
High Seas, this convention does not profess its provisions to be “generally
declaratory of established principles of international law”, and, there-
fore, it only applies to states which are parties to it.

The Second Conference on the Law of the Sea, convened in 1960
primarily to settle the pending question of the breadth of the territorial
sea also proved unsuccessful. Thus, claims and practices regarding the
fixation of the breadth of the territorial sea vary among coastal states.3?

The right of the landlocked states to fish on the high seas begins
where the territorial sea of a coastal state ends.’' In the absence of any
settled limit of the territorial sea under international law, does this right
of the landlocked states fluctuate according to the varying claims and
practices of coastal states?32
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III. ExcLusive EcoNoMic ZONE AND THE LANDLOCKED STATES

A. Fishing Perspective on Evolution of the EEZ Concept’

The EEZ Concept owes its evolution to the disagreement among the
developed and the developing coastal states concerning the limit of the
territorial sea; the developing coastal states preferred a wide territorial
sea limit while the developed states advocated a narrow one. Obviously,
since agreement on a new law of the sea would require reciprocal conces-
sions, a compromise agreement was suggested by Venezuela at the 1971
summer session of the Seabed Committee.’* This compromise agreement
envisaged a territorial sea limit of twelve miles and an economic zone,
called the patrimonial sea, not more than 200 miles in breadth from the
base line of the territorial sea.3s Since the Venezuelan delegate was aware
of the disadvantages that the landlocked states were placed in vis-3-vis the
coastal states, he suggested the consideration of “a compensatory system
for the land-locked developing States within a regional framework.”36

Soon after the Venezuelan proposal, Kenya submitted a working paper
on the EEZ concept to the Asian-African Legal Consultative Committee.3’
The basic purpose of the EEZ, as explained by the Kenyan delegate, was
to “safeguard the economic interests of the coastal States in the waters
and seabed adjacent to their coasts without unduly interfering with other
legitimate uses of the sea by other States.”3® Like the Venezuelan proposal,
the Kenyan working paper also recognized the disadvantageous position
of developing landlocked states and thus proposed the solution of their
problem on the basis of regional arrangements.?

The EEZ concept was thereafter endorsed by most Caribbean*® and
African*! countries. Kenya took the initiative and tabled the first draft
articles on the EEZ at the 1972 summer session of the Seabed Commit-
tee.*? This action stimulated a spate of proposals in the form of draft
articles and working papers.** All these proposals commonly recognized
a coastal state’s competence to determine the extent of its exclusive juris-
diction and control over the natural resources of the maritime area adja-
cent to its territorial sea. Most of these proposals prescribed a maximum
limit of 200 nautical miles for such an area measured from the baseline
of the territorial sea.** Only five proposals dealt with the position of
landlocked states in the EEZ. The proposal by Malta, recognizing the
interests of the landlocked states, suggested that a coastal state be obligated
to provide adjacent landlocked states access to the living resources of the
zone on similar conditions applicable to its own nationals.#’ The Chinese
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proposal required a coastal state to grant adjacent landlocked states “com-
mon enjoyment of a certain proportion of the rights of ownership in its
economic zone.”*6 The proposal by Argentina provided that the landlocked
states be given preferential fishing rights in relation to third states that
may be allowed by a coastal state to fish in its EEZ.%7 The proposal by
Algeria, Cameroon, Ghana, Ivory Coast, Kenya, Liberia, Madagascar,
Mauritius, Senegal, Sierra Leone, Somalia, Sudan, Tunisia, and United
Republic of Tanzania extended to the developing landlocked states the
“privilege to fish in the exclusive economic zones of the adjoining neigh-
boring coastal States.”#$ The proposal by Uganda and Zambia was totally
different from all the other proposals in that it advocated the establish-
ment of “regional or subregional economic zones.” Fisheries in these
regional or subregional zones, according to this proposal, were to be
“reserved for the exclusive use, exploration and exploitation by all the
States within the relevant region or subregion.”’s0

Though the proposals noted above dealt with fisheries, Canada, India,
Kenya, Madagascar, Senegal, and Sri Lanka introduced draft articles deal-
ing with specific application of the concept of EEZ to fisheries.’! With
respect to landlocked states, these draft articles provided that nationals
“of a developing landlocked State shall enjoy the privilege to fish in the

neighbouring area of the exclusive fishery zone of the adjoining coastal
State on the basis of equality with the nationals of that State. . . .”52

B. Response by Landlocked States

The landlocked states opposed the EEZ concept from its inception.5?
As explained by the Czechoslovakian delegate, “[i]t was not unnatural
that landlocked countries, being excluded by their landlocked position from
participation in the exploitation of the sea’s living resources in territorial
waters, should be opposed to any attempt to extend territorial waters
beyond acceptable limits and to the idea of exclusive zones.”’* What was
of even greater concern to the landlocked states was the fact that not even
fishing rights were being granted to them in areas being subtracted from
the “common heritage of mankind.”*5 Thus, when a list of subjects and
issues to be submitted to the Conference was prepared and distributed by
some coastal states,*s the landlocked states refused to adopt it.57 The rejec-
tion of this list was attributed, among other reasons, to the fact that it
“seemed to exclude land-locked countries from participation in the pro-
posed exclusive economic zone.”5® Thereafter, a supplementary list was
issued by Afghanistan, Austria, Belgium, Bolivia, Czechoslovakia, Hun-



692 LAWYER OF THE AMERICAS

gary, Mali, Nepal, and Zambia.?® This list, inter alia, sought a redefinition
of the EEZ and the inclusion of certain provisions concerning participation
of the landlocked and shelflocked countries in the exploitation of natural
resources.®® Further, it was designed to replace the item concerning
“[d]eveloping landlocked countries’ interests in regard to fisheries” con-
tained in the original list®! with the item, “[r]ights and special interests
of the landlocked countries with regard to the living resources of the
sea.”’s2 This proposed substitution was not only inclined to include land-
locked states without distinction as to economic development but also
tended to assert a right with regard to the living resources rather than
merely an interest in regard to fisheries. Most of the suggested changes
were accommodated in a revised lists3 which the landlocked states approved
with certain reservations.5*

Bolivia, perhaps because of being one of only two landlocked states
in the Latin American subcontinent—the vanguard of the EEZ movement
—was the first to realize the growing momentum of the “sea-rush.” It thus
indicated its acceptance of the concept of EEZ as long as it was regional
in outlook and scope.’ Paraguay, on the other hand, did not seem to
support the states which wished to increase their coastal jurisdiction, appar-
ently because those states did not mention any form of compensation for
the automatic reduction of the rights of landlocked states by such increase.¢¢
In July of 1973, Bolivia submitted the first draft articles relating to land-
locked states which, inter alia, provided that the “landlocked (developing)
countries shall have the same obligations and rights as contiguous (devel-
oping) coastal States with regard to participation in the live resources of
the seas adjacent to the region . . . within the limits of the jurisdictional
.sea (exclusive economic zone).”” This was not an acceptance of the EEZ
in any way; it was intended merely to maintain equal rights and obliga-
tions for developing landlocked states and the contiguous developing coastal
states in all possible eventualities.

The threat of the possible assimilation of resources by the ultimate
extension of jurisdiction by coastal states also prompted Afghanistan,
Austria, Belgium, Bolivia, Nepal, and Singapore to submit draft articles
on resource jurisdiction of coastal states beyond the territorial sea, which,
inter alia, provided that “[1]andlocked . . . States . . . as well as natural
or juridical persons under their control, shall have the right to participate
in the exploration and exploitation of the living resources of the . . .

Zone of neighbouring coastal States on an equal and non-discriminatory
basis. . . .68
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Uganda and Zambia, realizing the growing popularity of the EEZ
among coastal states, also suggested the establishment of regional or sub-
regional economic zones.®® This approach was intended to make the land-
locked states equal beneficiaries in any additional area to which the juris-
diction of coastal states might be extended.

‘Conscious of the fact that they are among the least developed of the
developing countries, the developing landlocked states are concerned with
getting their interests recognized and included in the new convention on
the law of the sea. This concern is voiced in a collective declaration,??
with other geographically disadvantaged countries, asserting that

“[alll rights which landlocked and other geographically disadvan-
taged States have with regard to [the exploitation of the resources
of the sea and the sea-bed and subsoil thereof beyond the territorial
sea] under existing international law shall be maintained.”’!

While endeavoring to maintain the rights of exploitation of the resources
beyond the territorial sea under existing international law, the declaration
prudently attempts to safeguard these rights under any new regime adja-
cent to the territorial sea under coastal state jurisdiction: “[w]ith respect
to the exercise of jurisdiction over resources in areas adjacent to the
territorial sea, the Landlocked States . . . shall have equal rights with
other States and without discrimination in the exercise of such juris-
diction. . . .”72

C. Conditional Acceptance by Landlocked States

The EEZ concept being popular among the developing coastal states,
the developing landlocked states find it difficult to reject it absolutely for
fear of being charged with allegations of collusion with highly developed
countries.”3 They also realize that the establishment of the EEZ is an
economic necessity for some coastal states, especially developing ones;7*
although they do not approve of it, they are willing to accept it on certain
conditions. Since this acceptance, according to the landlocked states, would
entail a major sacrifice on their part, they demand that their right to
participate in the exploration and exploitation of resources in the EEZ
should be recognized.”> Some landlocked states emphasize that this right
should be exercised on the basis of equality and nondiscrimination and
that it should extend to all the resources, living and nonliving, in the
EEZ.7¢ But while the coastal states agree to grant the landlocked states
access to the living resources in the EEZ, they emphatically reject the
landlocked states’ demand to share the nonliving resources.”” The success
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or failure to achieve access to both the living and nonliving resources will
ultimately depend on the bargaining chips that the landlocked states might
hold against the coastal states. Presently, the landlocked states seem to
have very few. After trading these chips for more important rights under
the new convention, such as an unequivocal right of transit to the sea,
the landlocked states might just be left with their demand for access to
the living and nonliving resources in the EEZ. Since most EEZ proposals
grant landlocked states access to the living resources under stated condi-
tions it might be advisable for them to trade off ultimately their demand
for access to the nonliving resources for rights of participation in the
exploitation of the living resources in the EEZ.

D. Framework of the EEZ

The EEZ is a creation sui generis.”® Since its concept is new to
international law, its adoption by the Conference would constitute a devel-
opment of the law and not a codification of existing law.”> Therefore, the
freedoms enjoyed in the EEZ would be different from those subsisting
under the present regime of freedom of the high seas.®0 Similarly, the
rights granted under the new arrangement would be different from those
presently enjoyed on the high seas. The nature of these rights would depend
on the ultimate framework of the EEZ.

Besides the various proposals submitted to the Seabed Committee,3!
several more proposals concerning the EEZ were submitted by various
countries at the second session of the Conference.’? Compared with only
five of the proposals submitted to the Seabed Committee, all such proposals
submitted to the Conference contain provisions regarding the position of
landlocked states in the EEZ. The Nigerian draft articles which seek “to
achieve an equitable balance between the rights and duties of the coastal
States and other States,”®3 recognize the right of landlocked and geograph-
ically disadvantaged states to explore and exploit the living resources of
the EEZ of neighboring coastal states, subject to appropriate bilateral or
regional arrangements or agreements.?* The draft articles by Bulgaria,
Byelorussian S.S.R., German Democratic Republic, Poland, Ukrainian
S.S.R., and the U.S.S.R. grant landlocked states access to the living
resources in the EEZ according to a prescribed order.5 They further
grant developing landlocked states ‘“‘the privilege of fishing in the economic
zone of a neighbouring coastal State on the basis of equality with the
nationals of that State.”36 The draft articles by the United States grant
almost a similar privilege to all the landlocked states.’” While limiting
the exercise of the privilege to the EEZ of adjoining coastal states, these
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articles further require other coastal states in the region to permit nationals
of landlocked and other states to fish the surplus allowable catch not util-
ized by the coastal states concerned.!® The draft articles by Bolivia and
Paraguay provide for the establishment of regional economic zones by
coastal states and neighboring landlocked states.!® They declare the re-
sources within these zones to be the common heritage of the region® and
establish regional sovereignty®! over them for the purpose of exploration,
exploitation, and conservation thereof. They further provide that all “the
States concerned shall participate fully in the regional economic zone and
shall be entitled to enjoy the use and benefits of all renewable and non-
renewable resources therein, with equal rights and obligations.”?? The
management of the exploration, exploitation, and conservation of the
resources in the regional economic zone is proposed to be undertaken by
a regional operation,”® in which members of the regional economic zone,
whether coastal or landlocked states, shall be equitably and fairly repre-
sented.? The Eighteen Power draft articles acknowledge the right of
developing landlocked and other geographically disadvantaged states to
exploit the living resources of the EEZ of neighboring states.® Canada,
Chile, Iceland, India, Indonesia, Mauritius, Mexico, New Zealand, and
Norway committed themselves to producing draft articles recognizing the
requirement for equitable rights of access by developing landlocked and
geographically disadvantaged states to the living resources of the economic
zones of neighboring countries.” The working paper by Nicaragua merely
provided that the noncoastal and other geographically disadvantaged states
would benefit from the compensatory provisions of the new convention
on the law of the sea.’”

All the proposals regarding the EEZ submitted either to the Seabed
Committee or to the Conference may be categorized broadly as represen-
senting five different approaches:*

(1) Territorialist Approach. This approach, advocated by some Latin
and Central American states, envisages a 200-mile zone in which the
coastal states would have almost the same rights as now exist within the
territorial seas. Ecuador, Panama, and Peru are its main proponents.®®
They suggest a “preferential regime” for landlocked states.1%0

(2) Exclusive Resource Zone Approach. Advocated by the developing
coastal states mainly from Asia and Africa, this most widely accepted ap-
proach prescribes a twelve-mile territorial sea limit and a 12-200 mile re-
source zone over which the coastal states would have exclusive and
sovereign rights. Specifically, this approach allows landlocked states to
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exploit the living resources of the EEZ subject to bilateral, regional, or
subregional arrangements with the concerned coastal states.1®? Though
some landlocked states are willing to accept this approach, they require
that landlocked states should have equal and nondiscriminatory rights
over all the resources in the EEZ without any kind of restriction.102

(3) Regional Zone Approach. This approach is reflected in two sets
of proposals: one, advocated by landlocked states,!®* suggesting the estab-
lishment of regional economic zones wherein all the states of the region,
coastal or landlocked, would share all the resources equally; and the other,
advocated by other geographically disadvantaged states,1%* proposing to
give geographically disadvantaged states the right to exploit the renewable
resources within the economic zones of the region where they are situated.

(4) Intermediate or Transitory Zone Approach. This approach is
advocated by the Western European states and is reflected mainly in two
proposals: one by the Netherlands'% alone and the other by Belgium,
Denmark, France, Federal Republic of Germany, Ireland, Italy, Luxem.
bourg, and the Netherlands.1% Both emphasize the role of regional or
sectoral fisheries organizations juxtaposed with the coastal states’ rights in
the zone. In this way they contemplate the combination of national and
regional jurisdiction. With regard to the rights of landlocked and other
geographically disadvantaged states, the former proposal prescribes a
formula by which the “sum total of the ‘advantages’ of States advantaged
in the intermediate zone can be shared among the disadvantaged States
pro rata of the ‘disadvantage’ of each of them.”197 The latter proposal,
while granting a coastal state the right to reserve certain species of fish
in its Zone, subjects it to the right of access of other states, including
landlocked states.108

(5) Preferential Zone Approach. This approach is mainly advocated
by distant-water fishing states like Japan, the USSR, and the United
States. Initially, Japan and the USSR proposed that coastal states exer-
cise preferential rights over the living resources adjacent to their terri-
torial seas.!’®® Under such an arrangement, landlocked states would have
been free, subject of course to certain agreed conservation measures, to
exploit the living resources after the exercise of preferential rights by
coastal states. Since this approach did not find favor with most of the
coastal states, it has been modified by the United States as well as the
USSR and its allies.110

The new approach recognizes the sovereign rights of coastal states
over the resources in the Zone. However, it calls for a full utilization of
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the living resources within the Zone by coastal states; failing this, it re-
quires them to permit other states to fish the surplus allowable catch. The
difference between this and the earlier approach lies in the fact that,
whereas the former merely granted coastal states preferential rights to
exploit the resources adjacent to their territorial seas, the latter bestows
upon them preferential rights in the resources of the Zone under their
jurisdiction. Hence in the latter case, although the coastal states are
obliged to give access to foreign states to the living resources not utilized
by them, they are also empowered to require payment of a reasonable fee
for such access.

According to this approach, (developing) landlocked states will enjoy
the privilege of fishing in the Zones of neighboring coastal states on the
basis of equality with nationals of those states. The conditions governing
the enjoyment of this privilege shall be worked out by agreement among
the parties concerned.!!

Out of these five approaches, the exclusive zone approach seems to be
the most popular. It is thus reflected in the SNT:

[iln an area beyond and adjacent to its territorial sea, described
as the exclusive economic zone, the coastal State has . . . sover-
eign rights [112] for the purpose of exploring and exploiting, con-
serving and managing the natural resources, whether renewable
or non-renewable, of the bed and subsoil and the superjacent
waters . ., 113

This provision, it should be noted, grants the coastal states sover-
eign rights in the resources of the Zone and not over the Zone itself.
Furthermore, the sovereign rights so granted are only exercisable for
certain purposes. The SNT further provides that in “exercising its rights
. . . the coastal State shall have due regard to the rights and duties of
other States.”!'* What then are the rights and duties proposed for land-
locked states regarding fishing in the EEZ?

IV. Fisaine Ricurs IN THE ExcLusive Economic ZONE

A. Ewsting or Bestowed Right?

As indicated earlier, the landlocked states are now willing to accept
the EEZ if they are allowed to participate in the exploration and exploita-
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tion of, inter alia, the living resources therein. To avoid the feeling of
being paternalized by the coastal states, the landlocked states assert this
claim as a matter of right!!5 on the following grounds:

(1) The 1958 Geneva Convention on the High Seas recognizes
equal freedom of fishing on the high seas by both coastal
and noncoastal states.116

(2) The high seas are res communis and, therefore, no part
thereof can be appropriated unilaterally without compen-
sation.!17

(3) The EEZ would form part of what is now the high seas!!8
— an area declared by the international community to
be “common heritage of mankind.”11?

Although the 1958 Geneva Convention on the High Seas is not uni-
versally applicable, the fact of equal freedom of fishing on the high seas
by both coastal and noncoastal states cannot be denied under traditional
principles of international law. The assertion that the high seas are res
communis (or even res nullius) is, however, open to question.120 The third
assertion does not hold much strength either; as stated by the Tanzanian
delegate,

the 200 miles of economic zone was intended to replace the
legal continental shelf and the concept of fishery zones. No op-
ponents of the concept could honestly accuse its proponents of
draining the common heritage with regard to living resources,
for they themselves had refused to include them in that heri-
tage.”12!

In characterizing the high seas as the common heritage of mankind,
some landlocked states seem to be depending on the Principles Declara-
tion.’?2 This declaration, considered to be binding,!23 merely applies
to the seabed, the ocean floor, the subsoil thereof, and the resources there-
in. Consequently, fisheries are excluded from the common heritage of
mankind. Further, the declaration fails to define the outer limits of na-
tional jurisdiction beyond which the area and its resources are declared
to be the common heritage of mankind. Thus, it would not only be falla-
cious to assume that the fisheries in the high seas are the common heri-
tage of mankind, but it would also seem premature to state that the EEZ
would be established in what is now part of the high seas without having
determined the limit of the territorial sea. ‘
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Presently, territorial sea claims by various countries vary.!?* Assum-
ing that all these claims are valid under international law, the high seas
for different states would correspondingly depend upon the varying limits
of their territorial seas. Then, logically, the fishing rights of landlocked
states would also be subject to these limits. Now that the territorial sea
is proposed to be delimited to a maximum of twelve miles with an EEZ
extending up to a maximum of 200 miles, it would appear that not all
the coastal states would benefit, and those which would, would not benefit
alike from the proposed delimitation. For example, those states presently
claiming a three-mile territorial sea limit stand to benefit more than those
claiming six miles. Correspondingly, while the landlocked states would not
lose any fishing rights in the territorial seas of those states presently
claiming twelve miles, they would certainly lose some fishing rights by
the extension of territorial sea limits of those states presently claiming
less than twelve miles. The landlocked states, however, do not seem to
disfavor the proposed delimitation of the territorial sea at twelve miles.
The adoption of this limit by the Conference is thus expected to be con-
sensual. In such an eventuality, the landlocked states would have re-
linquished whatever rights they may presently have beyond the territorial
sea limits which are less than twelve miles.

Although there appears to be no problem concerning the present
fishing rights and their probable relinquishment by landlocked states
within the proposed twelve miles territorial sea limit, there is some diffi-
culty in ascertaining such rights beyond that limit. Since the proposed
EEZ extends to a maximum of 200 miles (measured from the baseline of
the territorial sea), the landlocked states claim that they will lose fishing
rights between twelve and two hundred miles and, therefore, demand
compensation. Inasmuch as the landlocked states appear to have some
fishing rights, it is unclear as to where these rights exist. For example,
they do not seem to have any fishing rights beyond twelve miles in cer-
tain areas where the territorial sea limits presently claimed by some
coastal states extend beyond twelve miles. Therefore it would appear to
be difficult for the landlocked states to claim any loss of fishing rights
caused by the establishment of an EEZ up to the previous territorial sea
limits of these particular coastal states. On the contrary, it seems that it
will be such coastal states which will probably end up relinquishing sov-
ereignty for jurisdiction beyond the proposed twelve mile territorial sea
limit.

Although these assumptions raise numerous queries regarding the
validity of present territorial sea and fishery zone claims, the coastal
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states’ claim to discretionary authority to fix the width of the territorial
sea,!?s and the effect of protest against such a claim under general
principles of international law,!26 we do not propose to consider them
here. This is primarily because of lack of available data concerning
protest against various territorial sea claims and secondly, because the
questions are merely academic in view of the fact that the EEZ is ex-
pected to be established by consensus if at all.’?7 It would be only
in case of unilateral claims for EEZs by coastal states (if the Conference
fails) that these questions would be pertinent in ascertaining the fishing
rights of landlocked states. Furthermore, since the coastal states are will-
ing to allow the landlocked states to participate in the exploitation of
living resources, the more important issues are whether the landlocked
states will enjoy equal treatment with the coastal states, and whether (and
in what form) they will be granted technical and financial assistance in
order to develop their fishing industries. In other words, the concern of
the landlocked states is not confined merely to insuring the right, but ex-
tends far beyond to the nature of the right.

B. Nature of the Right

1. Position oF LanprLockep States The landlocked states have
come a long way since Bolivia submitted the first draft articles (relating
to landlocked countries) to the Seabed Committee in 1973,12% primarily
seeking the right of participation only for developing landlocked states, in
the exploitation of live resources in the EEZ. The distinction between the
developed and developing landlocked states has been objected to by the
developed landlocked states.?? Thus, despite the fact that the Kampala
Declaration!3? also made this distinction, most landlocked states now no
longer maintain it.!3!

The landlocked states want the right of participation on “an equal
and nondiscriminatory basis.”132 As stated by the delegate of Austria,
“[tJhe countries involved were not asking for privileges, but for equality
and nondiscrimination—a status they believed they were entitled to as a
matter of right.”133

Besides getting an equal and nondiscriminatory right, the developing
landlocked states are also concerned about being able to implement that
right. Impoverished both in fishing technology and financial capability,
these states (while agreeing not to transfer their right to fish in the EEZ
to third states) seek assistance from other states and from international
organizations.13*
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The landlocked states also feel that their right in the EEZ should not
be subject to any restriction by way of any “bilateral, regional or sub-

regional agreements.”’35 Therefore, they emphasize the necessity of pro-
viding for a compulsory dispute-settling procedure in the new conven-
tion.’3¢ Further, they leave the option open for the states within a region
or subregion to enter into any arrangement for the establishment of re-
gional or subregional zones.!37

However, several questions have been raised regarding the concept
of regional arrangements.!* What is a region? Is a region to be deter-
mined on geographical or on political considerations? According to one
delegate, region ought to signify “a geographical area.”'3® But what if
a country is so situated that, for political reasons, no regional arrange-
ments are possible? As pointed out by the delegate of Byelorussian S.S.R.,
the regional approach does not “take account of the interests of all land-
locked States . . . particularly those which were not able to resolve the
fisheries problem on a regional or subregional level.”!*0 But, despite the
criticism against the regional approach, Uganda continues to propose it.1*!
However, Uganda’s partner Zambia seems to have altered her position.142

Since the OAU Declaration in general and its paragraph 9 in particu-
lar accommodate the interests of the coastal, landlocked, and other geo-
graphically disadvantaged states, it has been accepted by a cross-section
of these states (unlike other proposals, most of which have been sup-
ported either by coastal states or by landlocked and other geographically
disadvantaged states).!*3 It is regarded as one practicable way of taking
regional problems into account.'** It reflects an approach toward regional
integration and grants participation as a matter of right.145

2. PosiTion oF CoasTAL STaTES The coastal states are not presently
inclined to accept the notion of a regional economic zone. They stress an
exclusive character for the Zone,1* leaving the options open for future re-
gional arrangements.

Though none of the coastal states dispute access to the landlocked
states in the EEZ for fishing, they do seem rather divided on the mode
of such access. At one end, some Latin and Central American countries
suggest that such fishing rights for landlocked states should be preferen-
tial in relation to third states.!¥’ Iran, Uruguay, and Romania further
propose that landlocked states should be accorded preferential rights to
fish only in certain areas of the EEZ.1*® To a somewhat similar effect,
Parkistan proposes that the nationals of landlocked states should be al-
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lowed “to participate in the exploitation of the living resources of the
zone in an area specified by the coastal State.”!* Nigeria seems to indi-
cate that the African coastal states would allow neighboring landlocked
states to exploit the surplus fish stock in the EEZ on a mutually agreed
basis.!5® At the other end, however, most coastal states propose to give
nationals of landlocked states access to the living resources in the EEZ on
an equal basis with nationals of coastal states. While so agreeing, how-
ever, the coastal states subject the landlocked states’ fishing rights to
bilateral, subregional, or regional arrangements.!s!

A few coastal states emphasize that proposed fishing rights for the
landlocked states (in the EEZ) should be exercised only by enterprises,
effectively controlled by their nationals and indigenous capital.!s? Further,
some coastal states suggest that these rights should in no way be trans-
ferred to third states,53 for “it would be self-defeating [for a developing
coastal state] if [landlocked] States were to be permitted to introduce
technologically advanced States or groups of States as partners into the
exclusive economic zone of the coastal State on grounds of co-operation
in joint ventures.”!5* However, Pakistan’s proposal's$ offers a compromise
in that the “nationals of the developing landlocked State may avail them-
selves of the benefit of collaboration with the specialised agencies of the
United Nations where such collaboration is resorted to by the nationals of
the coastal State itself.””?56

Lastly, some of the proposals by coastal states refer to developing
landlocked states only while granting landlocked states access to the EEZ
for the purpose of fishing.157

3. CURRENT Issues AND Basis oF NEGOTIATIONS Some of the major
fishery issues emerging from the varied approaches of the landlocked and
coastal states may be summarized as follows:

a. Should the landlocked states be granted access to the living re-
sources in the EEZ as a matter of right or privilege?

b. Should such access be granted equally to both developed and
developing landlocked states?

c. Should such access be granted on the basis of equality with the
coastal states?

d. Where should such access be granted?

e. Should such access be automatic, or should it be subject to bilat-
eral, subregional, or regional agreements with coastal states?
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f. Should the landlocked states be entitled to obtain technical and
financial assistance from third states and/or international organi-
zations?

g. Should there be a compulsory dispute-settling procedure if a
coastal state does not fulfill its obligation under the Convention?

In order to narrow down the negotiations on all these issues—and a
multitude of subsidiary issues— in the next session of the Conference in
1976, the various proposals, compiled in the document Main Trends,!8
have now been reflected in the SNT. Thus,

[l]and-locked States may . . . participate in the exploitation of the
living resources of the exclusive economic zone of adjoining coastal
States.!5?

More specifically,

[1Jand-locked States shall have the right to participate in the exploi-
tation of the living resources'é® of the exclusive economic zones of
adjoining coastal States on an equitable basis, taking into account the
relevant economic and geographic circumstances of all the States con-
cerned. The terms and conditions of such participation shall be deter-
mined by the States concerned through bilateral, subregional or
regional agreements. . . 161

Further, in connection with the transferability of the right, the SNT pro-
vides that:

[rlights . . . to exploit living resources cannot without the express
consent of the coastal State be transferred to third States or their
nationals by lease or license, by establishing joint collaboration ven-
tures or by any other arrangements.162

4. Various Prorosats: EQuiTy AND ENFORCEABILITY

a. Should the landlocked states be granted access to the living resources
in the EEZ as a matter of right or privilege?

One need merely consider the different connotations (and their legal
implications) accorded the words right and privilege to understand the
positions of the landlocked and coastal states.!6? A right, taken in its con-
crete sense, means “a power, privilege, faculty, demand inherent in one
person and incident upon another.”?¢* Although a right may be restricted
or qualified, it nonetheless gives the holder an interest or title in the prop-
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erty over which he has the right. Thus, it has the force of claim in that
property. A privilege, on the other hand, merely connotes a benefit or ad-
vantage and even when considered in its absolute sense does not give the
holder thereof any title in the property over which the privilege extends.
Consequently, even if the grant of a privilege is made obligatory, it is
doubtful whether there could be a perfect claim for it in case of default.

The SNT grants landlocked states access to the living resources in
the EEZ as a matter of right. But since this right is restrictive and con-
ditional upon agreement with the coastal states, several problems!éS in its
enforcement are inevitable.

b. Should such access be granted equally to both developed and develop-
ing landlocked states?

This question involves a determination of the expediency of laying
down any criteria for eligibility of landlocked states to participate in the
exploitation of living resources in the EEZ. Some!%¢ suggest that develop-
ing landlocked states,!$’7 among other geographically disadvantaged coun-
tries, should have the right to fish in the region where they are situated,
for the purpose of “fostering the development of their fishing industry
and satisfying the nutritional needs of [their] populations.”'¢® Not only
do these proposals exclude developed landlocked states, they also overlook
some developing landlocked states such as Chad, Mali, and Uganda which
not only satisfy (or at least have the fishery resources to do so) the nutri-
tional needs of their populations with fish caught in their inland waters,
but also export a substantial amount of the surplus stock to their neigh-
boring countries.!$? As is evident from annex I, there is some inland fish-
ing carried on in most landlocked states. To the extent that the developing
landlocked states satisfy their nutritional needs with inland fishing, does
it follow that a distinction will be made between developing landlocked states
which fish in inland waters and those which do not? If so, will the devel-
oping landlocked states which have not utilized or have partially utilized
inland fishery resources be obliged to utilize them to the maximum before
fishing in the EEZs of coastal states? These questions highlight the unavoid-
able complexities if any qualifications are attached to the fishing rights
of landlocked states in the EEZ under the new convention. Further, any
proposal imposing a qualification is unlikely to be accepted by the land-
locked states.

The developed landlocked states even oppose the distinction between
developing and developed landlocked states:'7® “[t]hat the distinction was
unjustified was evident from the fact that such a differentiation was not
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made in relation to coastal States. Developed land-locked . . . States should
enjoy, in relation to their developed coastal neighbours, the same rights
as developing land-locked . . . States vis-3-vis developing coastal States.”'7!
Similarly, it was pointed out by the Swedish delegate that “since the land-
locked . . . developed countries had only developed countries as neighbours,
the different treatment of the rights of neighbouring disadvantaged coun-
tries would result in giving the developed coastal States more exclusive
fishing rights in their economic zones.”!7?

Anyway, would it be equitable if a developing landlocked state like
Zambia (rich in mineral resources) and Mali (which exports fish) are
granted fishing rights in the EEZ, while a developed landlocked state like
Switzerland (with no mineral resources and heavily dependent on fish to
feed its population) is precluded from the enjoyment of such a right?
The SNT, therefore, makes no distinction regarding the stage of develop-
ment of landlocked states in laying down rules for their participation in
the exploitation of living resources in the EEZ. Instead, it provides that
“{d]eveloped land-locked States shall . . . be entitled to exercise their
rights only within the exclusive economic zones of neighbouring developed
coastal States.”'73 Since the developing landlocked states are the least
developed among the developing states presently, such an eventuality seems
only remotely possible.

c. Should such access be granted on the basis of equality with the coastal
states?

Although a majority of the proposals by both coastal and landlocked
states contain provisions ensuring the landlocked states access to the living
resources in the EEZ on the basis of equality, the SNT merely grants the
right to participate on “an equitable basis, taking into account the rele-
vant economic and geographic circumstances of all the States concerned.”
Could this be interpreted in the light of the Marxian principal of justice
to mean from each coastal state according to its capacity, to each land-
locked state according to its need? This distinctive approach by the SNT
is perhaps justifiable in light of the ensuing facts.

d. Where should such access be granted?

This question concerns the determination of the EEZs in which land-
locked states should be granted fishing rights. Most draft articles provide
for participation by the landlocked states in the exploitation of living
resources in the EEZ of neighboring coastal states. The expression neigh-
boring coastal state not only refers to states adjacent to each other, but
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also includes states of a region situated within reasonable proximity to a
landlocked or geographically disadvantaged state.!’* Perhaps due to am-
biguity in the meaning of neighboring, some draft articles use a more
specific term adjoining neighboring coastal state or merely adjoining
coastal state. In keeping with this preference, the SNT also provides that
landlocked states shall have the right to exploit the living resources in the
EEZs of adjoining coastal states.

A perusal of the list!”s of coastal states adjoining landlocked states
indicates that not all the landlocked states have adjoining coastal states.
For example, Liechtenstein is surrounded by two other landlocked states,
Switzerland and Austria. Thus, the adjoining coastal state test of the SNT
is inapplicable universally. Further, while some landlocked states have only
one or two adjoining coastal state(s), others have as many as four or five.

In light of this evidence, if the SNT had provided for equal rights,
this would have naturally meant that a landlocked state having five adjoin-
ing coastal states would enjoy equal rights with those states in all five
zones. In a converse situation where one or more landlocked states have
one adjoining coastal state!’¢ all those landlocked states would enjoy equal
rights of participation vis-a-vis each other. Consequently, while a coastal
state’s access would be limited to the living resources in its EEZ, a land-
locked state having five adjoining coastal states would have equal access
to the living resources in all five EEZs. Only a moment’s reflection is
needed to determine who would benefit most from this construction. How-
ever, figures can be misleading in some instances; furthermore, with the
present level of fishing technology that the landlocked states have, it is
doubtful that they will be able to exploit the living resources in several
zones simultaneously.

Would it then be justifiable for a landlocked state having five adjoin-
ing coastal states to decide to exhaust its fishing potential in the EEZ of
one coastal state only, to the exclusion of the others? Conversely, would
it be possible for such a coastal state to require the landlocked state to
divide its potential equally among its five adjoining coastal states? This
hypothesis does not reflect a mere possibility. It is quite probable that,
among other things, distances to the sea and infrastructure limitations for
most landlocked states, especially developing ones, would be a determining
factor in choosing between different EEZs. Although China and the USSR
have the maximum number of adjoining landlocked states, it is highly
unlikely that all such states would want access to the living resources in
the EEZ of either China or the USSR. For example, it would be more
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convenient and much more practical for Afghanistan to have access to the
EEZs of Iran and Pakistan rather than those of China and the U.S.S.R.

Inasmuch as the level of gain will be different for various landlocked
states, the corresponding losses will also be dissimilar for coastal states.
While a few coastal states have as many as five landlocked states, some
have none. The United States of America, which would be the biggest
beneficiary of the establishment of an EEZ regime,'”” does not have any
landlocked state adjoining it. On the other hand, it seems that a coastal
state like Zaire, perhaps the most disadvantaged of the geographically
disadvantaged states,’”® would have to share the living resources of its
EEZ with five adjoining landlocked states.!”> Thus, conceivably it is for
situations where a coastal state is or would become disadvantaged, that the
SNT has deviated from the popular support for providing equal status to
landlocked states regarding fishing in the EEZ. In the final analysis,
would it be equitable to require a state which is not geographically dis-
advantaged to share the living resources in its EEZs with even a single
adjoining landlocked state, while many others nearby enjoy the exclusive
benefits of their zones?

To answer this, one has to consider the benefits that a coastal state
might obtain from the living resources in its EEZ as proposed in the SNT.
While article 45(1) (a), inter alia, grants a coastal state sovereign rights
for the purpose of exploiting the living resources within its EEZ, Art. 50
further provides that “[t]he coastal State shall determine the allowable
catch of the living resources [therein].” In determining the allowable
catch, the coastal state is bound by article 51(1) to promote the “objective
of optimum utilization.” Article 51(2) grants the coastal state the right
to determine its capacity to harvest the living resources in its EEZ but
further provides that “[w]here the coastal State does not have the capacity
to harvest the entire allowable catch, it shall . . . give other States access
to the surplus of the allowable catch.” In granting other states access to
the fisheries in its EEZ, under this article, the coastal state may license
foreign fishermen, fishing vessels, and equipment and require “payment of
fees and other forms of remuneration.”80 The developing coastal states
which presently lack fishing technology may not be able to utilize the
living resources to the required optimum level. The above provision may
thus be important for earning revenue for these states. It is, however,
subject to certain limitations; in granting access to the states under article
51, the coastal state is required to take into account several factors which,
inter alia, include the fishing rights of landlocked states.!8! This means
that those coastal states which have adjoining landlocked states would only
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be able to earn revenue from licensing foreign fishing activity in its EEZ
after deducting the landlocked states’ share in it. Other coastal states
which do not have any adjoining landlocked state would enjoy the benefits
of the revenues derived from such licensing without any limitations.

Since the Conference is based on the notion of equity, should not the
coastal states (which will share the living resources of their Zones with
landlocked states) be allowed to have a proportionately wider economic
zone than those coastal states which do not have any adjoining land-
locked states? After all, there is no need to base the notion of equity on
uniformity.

e. Should such access be automatic or should it be subject to bilateral,
subregional, or regional arrangements with coastal states?

Reprehensible though it may be for the landlocked states, there appears
to be no practical substitute for bilateral, subregional, or regional arrange-
ments under the presently contemplated framework of the EEZ. The auto-
matic access approach by landlocked states, as foreshadowed earlier, ignores
the complexities involved in the exercise of fishing rights in the EEZ.
Since the landlocked states’ fishermen will be based at the ports of coastal
states, several problems are bound to arise unless express agreement has
been reached concerning them. For example, would the landlocked state’s
fishermen be able to sell all or any part of their catch in the coastal
state’s market? What if the coastal state’s fishing industry opposes domes-
tic competition by foreign fishermen? Would the landlocked state’s fisher-
men have to import all of their catch to their own country? Would proc-
essing plants be permitted extraterritorially, or would the landlocked state
be required to have its catch processed in the coastal state’s plants? Because
of these illustrative complexities, some writers have suggested that “[i]t
might be more logical, perhaps, to permit the landlocked State to invest
in joint stock companies, or to form joint ventures with coastal State
entities.”182 This, in turn, raises another fundamental question as to whether
the right to fish or permission to invest would be granted to nationals of
landlocked states directly or only to government enterprises of those states?

The diverse, complex, and open-ended nature of these questions is not
susceptible to an exhaustive and universally applicable formulation in the
new convention covering all aspects of fishing rights of landlocked states.
Thus, inevitably, their fishing rights in the EEZ are subject to bilateral,
subregional, or regional agreements with the coastal states concerned.

Being dependent on the coastal states, it would be important for the
landlocked states that access to the living resources be granted to them as



FisHING RicHTS OF LANDLOCKED STATES 709

a matter of right rather than of privilege. What would be equally impor-
tnat is that they be able to implement that right effectively. This would
indeed depend on the successful outcome of the negotiations in favor of
landlocked states on the sixth and seventh issues.

f. Should the landlocked states be entitled to obtain technical and finan-
cial assistance from third states and/or international organizations?

Most landlocked states lack fishing technology at present; indeed, it
will be some time before they acquire the capability to utilize the fishing
rights which the new convention proposes to grant them.

The observation by the Tanzanian delegate is noteworthy:

Tanzania is a coastal State and its people have been fishing the shores
for centuries. Yet they hardly venture beyond the twelve miles of
territorial sea. How can one genuinely expect Burundi to have an
interest in fishing beyond twelve miles [off] the coast of Tanzania
or Kenya? They are not used to the sea, most of them have not seen
it and they do not have the resources for a massive fishing programme
. . . If Burundi is to fish in the Indian Ocean then she must start
in our territorial waters. . . .133

While the landlocked states would be restrained from transferring their
rights unilaterally, the coastal states would be able to license foreign fisher-
men and earn revenue therefrom. Thus, despite the major effort of the
landlocked states and some important tradeoffs that they might have to
make to get fishing rights, it seems that they will not benefit from them,
at least in the immediate future. The landlocked states, in accordance with
the SNT, are only allowed to transfer their rights with the express consent
of the coastal state concerned. What if the coastal state refuses consent?
In a system where fishing rights of the landlocked states would be self-
operative, the restriction on unilateral transfers is understandable, but
where the rights are already subject to agreement, the necessity for such
a provision is questionable. The only possible justification would be to
cover situations where agreements between coastal and landlocked states
for the exercise of the latter’s fishing rights do not specify the allowable
catch. Such situations are highly improbable since a coastal state would
not only be required to determine the allowable catch of the living resources
in its EEZ, but also give other states access to the surplus allowable catch
in light of its own harvesting capacity and the fishing rights of landlocked
states. The mandatory obligation of the coastal state to give third states
access to the surplus of the allowable catch naturally would require a
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prior determination of the landlocked state’s share. This is not to suggest
that the landlocked state would be competent to make such a determina-
tion alone; its share would be subject to mutual determination by both the
landlocked and the coastal state concerned. Thus, as long as a specific share
1s fixed, it seems illogical to restrain the landlocked state’s right to utilize
this share in any particular way. Although the landlocked states would be
entitled to this share as a matter of right and thus have the force of claim
over it, they would not enjoy the same status regarding transfer of this
right. The draft provision in the SNT# concerning transfer of fishing
rights by landlocked states does not in any way obligate the coastal state
to give its express consent. In a system in which landlocked states would
have self-operative fishing rights, they seem willing to accept nontransfer-
able rights. Under the structure envisaged in the SNT, the desire to transfer
their fishing rights to third parties would become as important to the land-
locked states as their insistence on being allowed to obtain technical and
financial assistance from third states and appropriate international organi-
zations for enabling them to develop viable industries of their own. The
SNT contains general provisions regarding the development and transfer
of technology which requires states to endeavor to

establish programmes of technical cooperation for the effective trans-
fer of all kinds of marine technology to the . . . developing landlocked
States which, due to their geographically disadvantaged situation,
have not been able to either establish or develop their own techno-
logical capacity in marine science and in the exploration and exploi-
tation of the marine resources, and to develop the infrastructure of
such technology.!8

For obvious reasons, this is by far the most important provision for
developing landlocked states. Developing coastal states, which themselves
need to acquire fishing technology, would find it difficult to block the
transfer of technology to developing landlocked states.

g. Should there be a compulsory dispute-settling procedure if a coastal
state does not fulfill its obligation under the Convention?

The SNT!86 provides for a special dispute-settling procedure, both
compulsory!” and binding,!®® concerning fisheries. Insofar as the pro-
posed fishing rights of landlocked states are not self-operative, this would
be an essential safeguard, because a right without a remedy would be
meaningless.



FisHING RicHTS OF LANDLOCKED STATES 711

C. CoNcLUSION

Speaking about the proposals submitted by the coastal states, a writer
has commented that the “mélange of countries in support of greater recog-
nition of the needs of land-locked states could be construed as newly-
developed feelings of altruism among nations and the genesis of true inter-
national unity.”!3% However, the preservation of that unity ultimately
would depend on the practice by coastal states of what they now preach.
As much as one may feel encouraged by the altruistic trend at the Con-
ference, one cannot ignore totally the self-indulgent behavior of nation-
states in international relations generally. The retreat from the promise
to give landiocked states an “entitlement to fish” to the mere proposal to
grant them the “privilege to fish” by some of the African coastal states
is an illustration of this sad reality.!9° Based on this realization and the
legal consequences that flow from a right as opposed to a privilege, it is
essential that the landlocked states be granted access to the living resources
in the EEZ as a matter of right. As long as the nation-state remains the
subject of international relations, it would be difficult to grant this right
directly to the nationals of landlocked states.

There seems to be no geographic reason or economic justification for
drawing a distinction between developing and developed landlocked states
in granting fishing rights under the new convention. Further, such rights
should be made exercisable on an equitable basis with the coastal states
in a particular region or subregion. In the absence of a regional system,
it is difficult to envisage joint management over the fisheries by both
landlocked and coastal states, In a system in which the coastal state would
have sole management, it would not be practical to grant landlocked states
self-operative rights. However, it might be expedient to bind the coastal
states with a positive obligation to enter into bilateral, subregional, or
regional arrangements. Further, to insure against any default in this
regard, it would be essential to provide for a compulsory and binding
dispute-settling mechanism.

It must be reemphasized that since the developing landlocked states
lack fishing technology, it would be absolutely essential for them to be
entitled to transfer their rights to foreign fishermen, at least currently,
as well as to be able to obtain technical and financial assistance from
third states and/or international organizations. Therefore, the following
alterations and additions to the SNT are suggested:
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Article 57(1) should be amended as follows:

1. Landlocked states shall have the right to participate in the exploi-
tation of the living resources in the exclusive economic zones of
coastal states in the subregion or region where such states are
situated on an equitable basis, taking into account the relevant
economic and geographic circumstances of all the states con-
cerned. The terms and conditions of such participation shall be
determined by the states concerned through bilateral, subregional
or regional agreements or arrangements.

The following paragraphs 2 and 3 should be added to article 57, and
the present paragraph 2 should be renumbered as paragraph 4.

2. The states of the region shall cooperate to the fullest extent to
enable the landlocked states to enjoy fully the rights granted to
them in paragraph 1 hereof.

3. To be effective, the rights granted to the landlocked states under
paragraph 1 hereof shall be complemented by the necessary right
of transit and free port facilities.

The proposed text of Art. 59 should be replaced with the following:

59. The developing landlocked states may obtain technical or finan-
cial assistance from third states, and appropriate international
organizations, for the purpose of enabling themselves to develop
viable industries of their own.

These conclusions are premised on the assumption that the resources
in the EEZ would be under the sovereign and exclusive jurisdiction and
control of the coastal states. One need hardly emphasize the grant of
transit rights and free port facilities to complement the fishing rights of
landlocked states.

The best and perhaps the most practical solution to all these issues
would naturally be found in a regional approach.'®! Perhaps the EEZ con-
cept could be divided separately for (1) mineral resources and (2) living
resources. While the former could be retained in its present form, the
latter could take the form of a regional fishery zone. But since most of
the coastal states might not be ready to accept even such a modified
arrangement at present, the establishment of a regional structure is not
recommended. In the ultimate analysis, the success of any regional system
would depend on its natural evolution rather than it being imposed by a
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multilateral convention. A regional system may take considerable time to
evolve, but it will be the only effective remedy against the “accidents of
geography and, in some cases, the injustices of history”192 endured by
landlocked states.

NOTES

1The traditional modes of acquisition of territory are: accretion, annexation,
cession, historic rights, occupation, and prescription. See, e.g., 1 D. P. O'ConNELL,
INTERNATIONAL LAw 408-40 (2d ed. 1970).

2This concern was perhaps the result of the statement by the representative
of Malta who in 1967 brought to the attention of the General Assembly the fact
of rapid progress in the development of new techniques by technologically advanced
countries which could, inter alia, result in the exploitation and depletion of the sea
resources to the advantage of those countries. See U.N. Doc. A/6695 (18 Aug., 1967).

3Para. 2, Montevideo Declaration on the Law of the Sea, reproduced in 1 R.
CaurcHILL, S. Loy, M. NoroQuist, NEW DIRECTIONS IN THE Law oF THE SeA 235,
236 (1973) hereinafter referred to as [“CHurcHILL”]. Though this was the first
declaration of its kind, its substance is not new. Compare it with the 1952 [and]
1954 Agreements between Chile, Ecuador, and Peru on the Exploitation and Con-
servation of the Maritime Resources of the South Pacific, id. at 231 and 233.

4Lima Declaration, id. at 237. The effect of this principle was toned down by
using the words “[t]he right of the coastal State to establish the limits of its mari-
time sovereignty or jurisdiction in accordance with reasonable criteria . . . .’ (para. 2)
rather than just “sovereignty and jurisdiction” used in the earlier declaration. The
text of this declaration was submitted to the Chairman of the Committee on the
Peaceful Uses of the Seabed and the Ocean Floor heyond the Limits of National
Jurisdiction (the “Seabed Committee”). See U.N. Doc. A/AC. 138/28 (14 Aug.,
1970). See generally the statement by the Peruvian delegate on the position of the
Latin American states on the law of the sea, U.N. Doc. A/AC. 138/SR. 29-44 (13
Nov., 1970), at 160.

SLandlocked state means a state which has no seacoast. Art. 108 (1)(a), In-
formal Single Negotiating Text, U.N. Doc. A/CONF. 62/WP.8/Part I (7 May,
1975). (The Informal Single Negotiating Text consists of four parts. Hereinafter, it
will be referred to as the SNT; this abbreviation will allude to Part II unless other-
wise indicated.) This is similar to the definition contained in art. 1(a) of the Con-
vention on Transit Trade of Landlocked States, U.N. Doc. TD/Transit/9; T.LA.S.
No. 6592. Although three of the four Conventions adopted at the first United Nations
Conference on the Law of the Sea in 1958 recognized several rights of the land-
locked states (See arts. 2, 3 & 4, Convention on the High Seas, 450 U.N.T.S. 82;
art. 14, Convention on the Territorial Sea and the Contiguous Zone, 516 U.N.T.S.
205; art. 1, Convention on Fishing and Conservation of the Living Resources of
the High Seas, 559 U.N.T.S. 285.), these conventions obviated the definition of
landlocked states by referring specifically to these as “States having no sea-coast,”
“non-coastal States” or generally using the term “all States.” Approximately one-
fifth of the states of the world are landlocked. These states constitute about eight
and a half percent of the land area and four percent of the global population:

Africa: Botswana, Burundi, Central African Republic, Chad, Lesotho,
Malawi, Mali, Niger, Rhodesia, Rwanda, Swaziland, Uganda, Upper
Volta, and Zambia

Asia: Afghanistan, Bhutan, Laos, Mongolia, and Nepal
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Europe: Austria, Byelorussian S.S.R., Czechoslovakia, Hungary, Liechten-
stein, Luxembourg, San Marino, Switzerland, and Vatican City

South America: Bolivia and Paraguay

See MLI. GLASSNER, ACCESS To THE SEA FOR DEVELOPING LAND-LOCKED StaTes I-13
(1970).

6Childs, “The Interests of Land-locked States in Law of the Seas,” 9 San
Dieco L. Rev. 701, 702 (1972).

7Ibler, “The Land- and Shelf-Locked States and the Development of the Law
of the Sea,” 4 ANNALES D’ETUDES INTERNATIONALES 55, 56 (1973) has pointed out
that although the landlocked states have similar interests it does not necessarily
mean that they form a single and compact group with common political views. On
the issue of fishing rights, however, these states have more or less similar views. For
the purpose of this paper, therefore, they have been treated as a homogeneous
group. Their interests in fisheries have also been identified with those of shelf-locked
and other geographically disadvantaged states.

8E.g., not a dissenting vote was cast against it at the first Conference on the
Law of the Sea held in Geneva in 1958. 4 M. WHITEMAN, DIGEST OF INTERNATIONAL
Law 551 (1965).

9Supra note 5.
10/d. art. 2.
11]d. preamble.

12Franck et al., “The New Poor: Land-locked, Shelf-locked and Other Geograph-
ically Disadvantaged States,” 7 N.Y.U.J. InT’L L. & PoL. 33, 40 (1974).

13Supra note 5.

WId. art. 1(1).
1514, art. 1(2).
16]d. art. 6(1).
17]d. art. 6(3).

18SNT (Pt. I). This draft convention originated as a result of the statement to
the United Nations General Assembly by the representative of Malta, supra note 2,
and the consequent General Assembly adoption of the “Declaration of Principles”
which stated that “the Sea-bed and ocean floor, and the subsoil thereof, beyond
the limits of national jurisdiction as well as the resources of the area, are the com-
mon heritage of mankind,” G.A. Res. 2749 (XXV), 25 U.N. GAOR Supp. 28, at 24,
U.N. Doc. A/8028 (1970). The Declaration of Principles does not define the word
resources, but it is obvious that the reference to the “Sea-bed and Ocean floor, and
the subsoil” excludes fish from the purview of the “common heritage of mankind.”
See generally V. Govindraj, “Landlocked States—Their Right to the Resources of
the Sea-bed and the Ocean Floor,” 14 Inpian J. In1'L L. 409, 415 (1974). But see
Tin, “International Fishery Regimes and the Interests of Developing States” in
TeeE Law oF THE SeA-NEEDS AND INTERESTS OF DEVELOPING COUNTRIES 134, 139
(L.M. Alexander ed. 1973).

19See arts. 20(1), 22(1), 1(ii), and 2(1), SNT (Pt. I).
20Art. 1(iii) id.

21For corresponding provisions to art. 2(2) of the Convention on the High
Seas and art. 1(1) of the Convention on Fishing and Conservation of the Living
Resources of the High Seas, see arts. 75 1(e) and 103 respectively of the SNT,
supra note 5.
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22Compare last paragraph of art. 2 of the Convention on the High Seas, and

arts. 1(2) and 4(1) of the Convention on Fishing and Conservation of the Living

gﬁsourges of the High Seas with arts. 75(2), [and] 104 and 105 respectively of the
T, id.

23Art. 52(2) SNT; cf. art. 6(3) of the Convention on Fishing and Conservation
of the Living Resources of the High Seas, id.

24Art. 53.2, SNT, id.; the migratory species are listed in the annex to the SNT
and are as follows: Albacore Tuna, Bluefin Tunas, Bugeye Tuna, Skipjack Tunas,
Yellowfin Tuna, Blackfin Tuna, Little Tuna, Frigate Mackerels, Pomfrets, Marlin,
Sailfishes, Swordfish, Sauries, Dolphin (fish), Oceanic Sharks, Cetaceans (whales
and porpoises).

25d. art. 54.3(d).

26Art. 1, supra note 5. The current definition contained in Art. 73 of the SNT
also excludes the “exclusive economic zone” and the “archipelagic waters of an
archipelagic state” from the area of the high seas.

27Supra note 5.
28]d. art. 1.

29See, e.g., Jessup, “The United Nations Conference on the Law of the Sea,”
59 Corum. L. Rev. 234, 244 (1959).

30For a survey of these claims and practices, see U.S. Dept. of State, Office of
the Geographer, National Claims to Maritime Jurisdictions (1972). See also U.N.
Doc. A/AC .138/50 (6 Aug., 1971).

31Due to the obvious reason of a coastal state’s sovereignty over its territorial
sea, the landlocked states cannot and have not ever claimed fishing rights therein.

32See text following note 124 infra.

33For a detailed analysis of the EEZ concept, see D.M. Johnston & E. Gold,
The Economic Zone in the Law of the Sea: Survey, Analysis and Appraisal of Cur-
rent Trends (Law of the Sea Institute, University of Rhode Island, Occasional Paper
#17 (June, 1973)). For a more recent study, see Alexander and Hodgson, “The
Impact of the 200-Mile Economic Zone on the Law of the Sea,” 12 San Digco L.
Rev. 569 (1975); see also Brown, “Maritime Zones: A Survey of Claims,” in 3
CrurcHILL 157, 167 et seq. The EEZ concept is not absolutely new. It is somewhat
similar to the contiguous zone concept provided in art. 24 of the Convention on the
Territorial Sea and Contiguous Zone, supra note 5. See Pollard, “The Exclusive
Economic Zone—The Elusive Consensus,” 12 San Dieco L. Rev. 600 (1975).

34See U.N. Doc. A/AC.138/SR.61-67 (23 Nov., 1971), at 41.
351d. at 42.

36]d. at 43. As an example, he suggested that “part of the resources extracted
from the sreas of patrimonial sea belonging to the other States and territories of
the continent in question [could] be paid into a fund for the development of the
land-locked countries in the same continent.”

37Asian-African Legal Consultative Committee, Report of the Thirteenth Ses-
sion held in Lagos from 18 to 25 January, 1972, at 369-74 (hereinafter referred to as
Asian-African Report).

38]d. at 210; see generally U.N. Doc. A/AC.138/SC.I1/SR.4-23 (2 Dec., 1971)
at 52-56.

39See Asian-African Report 213. Later addressing Sub-Committee II of the Sea-
bed Committee, the delegate of Kenya reassured the landlocked states by stating
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that “[tlhose [states] proposing an [exclusive economic zone] were prepared to
enter into regional arrangements—entailing preferential granting of licenses and
jointly undertaken activities—to alleviate the disadvantages imposed on certain coun-
gxéies by geography. . . .” U.N. Doc. A/AC.138/SC.11/SR.24-32 (29 Jun., 1972}, at

40See Declaration of Santo Domingo, U.N. Doc. A/AC.138/80 (26 July, 1972),
reproduced in the Report of the Committee on the Peaceful uses of the Seabed and
the Ocean Floor Beyond the Limits of National Jurisdiction, 27 U.N. GAOR Supp.
21, at 70, U.N. Doc. A/8721 (1972) (“27 Seabed Com. Rep.”); 11 ILM 892;
1 CuurcHILL 247. This declaration was the result of a conference which was at-
tended by fifteen Caribbean countries and several observers from Latin American
states. Out of all the countries represented ten (Colombia, Costa Rica, Guatemala,
Haiti, Honduras, Mexico, Nicaragua, Dominican Republic, Trinidad and Tobago, and
Venezuela) voted in favor while the remaining five abstained (Barbados, El Sal-
vador, Guyana, Jamaica, and Panama). The Santo Domingo Declaration was later
refined into a treaty text by Colombia, Mexico, and Venezuela: draft articles, U.N.
Doc. A/AC138/SC.II/L.21, reproduced in the Report of the Committee on the
Peaceful Uses of the Seabed and the Ocean Floor Beyond the Limits of National
Jurisdiction, 28 U.N. GAOR Supp. 21 (vol. 3), at 19, U.N. Doc. A/8721 (1973)
(This Report is in six volumes; these shall hereinafter be cited as “28 Seabed
Com. Rep. 1, 2, 3, 4, 5, and 6.”) ; see Stevenson and Oxman, “The Preparations for
the Law of the Sea Conference,” 68 Am. J INT'L L. 1, 15 (1974). For a brief study
of the patrimonial sea concept, see Castafieda, “The Concept of Patrimonial Sea in
International Law.” 2 Inpian J. INT’L L. 535 (1972). Though both the EEZ and the
patrimonial sea concepts envisage a twelve mile territorial sea and exclusive resource
zone extending to 200 miles, there is a slight difference between them. While the
former limits the coastal state’s jurisdiction to 200 miles for all purposes, the latter
contemplates the possibility of extending the jurisdiction to the edge of the con-
tinental margin, thus making it possible for the coastal state’s jurisdiction to extend
beyond 200 miles.

41See Conclusions in the General Report of the African States Regional Seminar on
the Law of the Sea, held in Yaoundé from 20 to 30 June, 1972, U.N. Doc. A/AC.138/
79 (21 July, 1972), reproduced in 27 Seabed Com. Rep. 73-76; 1 CHurcHILL 250.
This was only a seminar and not an intergovernmental conference. It made several
recommendations, including the following:

(4) The exploitation of the living resources within the economic zone

should be open to all African States both land-locked and near land-locked,

provided that the enterprises of these States desiring to exploit these re-

sources are effectively controlled by African capital and personnel.

To be effective, the rights of land-locked States, shall be complemented

by the right of transit.

These rights shall be embodied in multilateral or regional or bilateral

agreements.
Later the Organisation of African Unity (“OAU”) which represents the majority of
the landlocked states of the world “[rlecognizing that Africa has many disadvan-
taged States” and “[nloting the recent trends in the extension of coastal States’
jurisdictions over the area adjacent to their coasts” declared, inter alia, “that the
land-locked . . . countries are entitled to share in the exploitation of living re-
sources of neighbouring economic zones on equal basis as nationals of coastal States
. . . under such regional or bilateral agreements as may be worked out,” (para. 9)
(“OAU Declaration”), U.N. Doc. A/AC.138/89 (2 July, 1973); reissued as U.N.
Doc. A/CONF.62/23 (19 July, 1974) reproduced in 3 Third United Nations Con-
ference on the Law of the Sea, Official Records 63 (This is a four volume set
prepared by the U.N. It is hereinafter cited as “l1, 2, 3, 4 Off. Rec.”). According to
Stevenson & Oxman, supra note 40, the OAU Declaration was refined into a treaty
text by Algeria, Cameroon, Ghana, Ivory Coast, Kenya, Liberia, Madagascar, Mau-
ritius, Senegal, Sierra Leone, Somalia, Sudan, Tunisia, and United Republic of
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Tanzania: draft articles on EEZ, U.N. Doc. A/AC.138/SC.II/L.40 (16 July, 1973)
and Corr. 1-3 (“Fourteen Power: draft articles on EEZ”) reproduced in 28 Seabed
Com. Rep. 3, at 87.

42Draft articles on EEZ concept, U.N. Doc. A/AC.138/SC.II/L.10 (7 Aug., 1972)
reproduced in 27 Seabed Com. Rep. 180. These draft articles, inter alia, contained
(in art. 6) more or less similar provisions concerning landlocked states, to those
embodied in the Yaoundé Conclusions, supra note 41. The Kenyan draft articles,
together with the OAU Declaration, were later replaced by Fourteen Power: draft
articles on EEZ, supra note 41. See generally statement by the Kenyan delegate,
U.N. Doc. A/AC.138/SC.I1/SR.33-47 (29 Nov., 1972) at 54-55. ’

43Colombia, Mexico, and Venezuela: draft articles, supra note 40. Iceland: area
adjacent to territorial sea, U.N. Doc. A/AC.138/SC.I1/L.23 (5 Apr., 1973); Brazil:
draft articles, U.N. Doc. A/AC.138/SC.IL/L.25 (13 July, 1973) ; Malta: coastal state
jurisdiction, U.N. Doc. A/AC.138/SC.II/L.28 (13 July, 1973) ; China: working paper,
U.N. Doc. A/AC.138/SC.II/L.34 (16 July, 1973); USA: coastal sea-bed economic
area, U.N. Doc. A/AC.138/SC.II/L.35 (16 July, 1973) & Corr. 1; Australia & Nor-
way: economic zone and delimitation, U.N. Doc. A/AC.138/SC.II/L.36 (16 July,
1973) and corr. 1; Argentina: draft articles, U.N. Doc. A/AC.138/SC.II/L.37 (16
July, 1973); Fourteen Power: draft articles on EEZ, supra note 41; Uganda &
Zambia: economic zone, U.N. Doc. A/AC.138/SC.II/L.41 (16 July, 1973); Pakistan:
territorial sea and economic zone, U.N. Doc. A/AC.138/SC.IL/L.52 (9 Aug., 1973).
All the above draft articles and working papers have been reproduced in 28 Seabed
Com. Rep. 3. For an overview of these draft articles and working papers, see Steven-
son & Oxman, supra note 40, at 13-16. See generally items 6 & 9, Variants sub-
mitted by delegations, 28 Seabed Com. Rep. 4. See also note 82 infra.

#]celand: area adjacent to territorial sea; Brazil: draft articles; Malta: coastal
state jurisdiction; China: working paper; Australia and Norway: economic zone and
delimitation; Argentina: draft articles; and Pakistan: territorial sea and economic
zone, id.; Colombia, Mexico, Venezuela: draft articles, supra note 40; Fourteen
Power: draft articles on EEZ, supra note 41.

45See para.(b) of the introductory note and art. 88(4), Malta: coastal state
jurisdiction, supra note 43.

46See item 2(3), China: working paper, supra note 43.

47See art. 14, Argentina: draft articles, supra note 43.

48See art. 8, Fourteen Power: draft articles on EEZ, supra note 41.
49See art. 4(1), Uganda & Zambia: economic zone, supra note 43.

501d. art. 4(2).

51Canada, India, Kenya, Madagascar, Senegal, and Sri Lanka: fisheries, U.N.
Doc. A/AC.138/SC.II/L.38 (16 July, 1973) and Corr. 1 reproduced in 28 Seabed
Com. Rep. 3, at 82. These draft articles are an elaboration of the fisheries aspect
of the EEZ concept.

52]d. art. 6.

53See, e.g., statements by the delegates of Byelorussian S.S.R., Nepal, and Hun-
gary to the Seabed Committee, U.N. Doc. A/AC.138/SR. 45-60 (7 June, 1971), at
88, 135, and 145, respectively; see also statements by the delegates of Czechoslovakia,
Nepal, Bolivia, and Byelorussian S.S.R. to Sub-Committee II of the Seabed Commit-
tee, UN. Doc. A/AC.138/SCII/SR.4-23 (2 Dec., 1971), at 50, 78, 146, and 169,
respectively. Some landlocked and shelflocked states had proposed a limit of 200
meters depth or forty nautical miles for coastal state seabed jurisdiction, with an
additional intermediate zone of forty nautical miles to conmstitute the “coastal State
priority zone” over the exploitation of the resources of which the coastal state would
have veto rights. Besides the vast dissimilarity in its proposed limit, this proposal
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also differed in content from the EEZ concept in that it advocated a “priority”
zone rather than an “exclusive” zone. Moreover, it allowed access only to the min-
eral resources of that zone rather than all the resources as contemplated by the EEZ
concept. Afghanistan, Austria, Belgium, Hungary, Nepal, Netherlands, and Singapore:
working paper, U.N. Doc. A/AC.138/55 (19 Aug., 1971) reproduced in 26 Seabed
Com. Rep. 194-96.

34U.N. Doc. A/AC.138/SC.II/SR.48-62 (16 May, 1973), at 92-93.

55See statement by the Zambian delegate id., at 234-35. As stated by the Bolivian
delegate, “the recognition of preferential rights for coastal States over extensive areas
adjacent to their coasts, would [be] absurd if it were established that landlocked
countries have no right to the living resources even of the adjacent sea.” 26 U.N.
GAOR, Plen. Mtgs. (1971), 1957th mtg. para. 109.

56U.N. Doc. A/AC.138/66/Corr. 2 (4 Apr., 1972).

37See statements by the delegates of Bolivia, Austria, and Afghanistan, U.N.
Doc. A/AC.138/SC.I1/SR.24-32 (29 June, 1972), at 58, 78 and 139, respectively.

58Statement by the Bolivian delegate, id., at 137.

59U.N. Doc. A/AC.138/72 (4 Apr., 1972) and Corr. 1 reproduced in 27 Seabed
Com. Rep. 151.

60See item 6, id.
61Item 8.3, supra note 56; cf. item 7.3, U.N. Doc. A/AC.138/58 (20 Aug., 1971).
62]tem 8.2.7, supra note 59.

63U.N. Doc. A/AC.138/66/Rev. 1 (16 Aug., 1972). It is interesting to note that
this list did not include a proposal by Malta to reformulate the title of the item
concerning landlocked states to include “obligations” with “rights” and “interests.”
See item 8, U.N. Doc. A/AC.138/67 reproduced in 27 Seabed Com. Rep. 147, 148. -

64See statements by the delegates of Austria, Bolivia, and Byelorussian S.S.R.,
U.N. Doc. A/AC.138/SR.33-47 (29 Nov., 1972) at 70, 71-72, respectively.

65U.N. Doc. A/AC.138/SC.II/SR.33-47 (29 Nov., 1972), at 70; see also 2 Off.
Rec. 199, para. 55.

66See, e.g., statement by the Paraguayan delegate, 27 U.N. GAOR, Plen. Migs.
(1972), 2062nd mtg. para. 16.

67Art. [14]1, Bolivia: landlocked countries, U.N. Doc. A/AC.138/92 (12 July,
1973) reproduced in 28 Seabed Com. Rep. 2, at 12, 15.

68 Afghanistan, Austria, Belgium, Bolivia, Nepal, and Singapore: resource juris-
diction, U.N. Doc. A/AC.138/SC.II/L.39 (16 July, 1973) reproduced in 28 Seabed
Com. Rep. 3, at 85. Zaire, a shelflocked state, later also introduced draft articles on
fishing; regarding landlocked states’ participation in the exploitation of living re-
sources in the EEZ, see art. 2, Zaire: fishing, U.N. Doc. A/AC.138/SC.II/L.60 (17
Aug., 1973) reproduced in 28 Seabed Com. Rep. 3, at 114.

69See supra note 43 and text above notes 49 and 50. Later at the second session
of the Conference, Bolivia and Paraguay also submitted draft articles on the “re-
gional economic zone,” see note 82 infra.

70Kampala Declaration, U.N. Doc. A/CONF.62/23 (2 May, 1974) reproduced in
3 Off. Rec. 3. This declaration was circulated at the second session of the Conference
at the request of the Ugandan delegate who urged that it be used as a basis for
discussion and negotiations since it “outlined the very basic legitimate aspirations
of the landlocked and other geographically disadvantaged States.” 2 Off. Rec. 241,
para. 25.
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71Para. 8, Kampala Declaration, supra note 70. This had been emphasized by the
Czechoslovakian delegate who had stated that the conference on the law of the sea
should not “sweep aside the existing law but rather that it should extend the exist-
ing law and adjust it to the new requirements.” U.N. Doc. A/AC.138/SC.II/SR. 48-62
(16 May, 1973), at 92, 95.

72Para. 9, Kampala Declaration, supra note 70.

73See, e.g., statement by the Paraguayan delegate, 2 Off. Rec. 175, para. 61.

74See, e.g., statements by the delegates of Mongolia, Bolivia, and Zambia, 1 Off.
Rec. 91, para. 44, 105, para. 28, and 131, paras. 52-53, respectively; and Upper
Volta, Paraguay, and Austria, 2 Off. Rec. 174, para. 41, 175, para. 60, and 223, para.
74, respectively.

75See, e.g., statements by the delegates of Bolivia, Uganda, and Upper Volta, 1
Off. Rec. 105, para. 28, 168, paras. 25 & 26, and 186, para. 39, respectively; and
Laos, Switzerland, Burundi, Afghanistan, and Hungary, 2 Off. Rec. 180, para. 132,
180, para. 139, 191, para. 60, 216, para. 62, and 243, para. 57, respectively. See also
Pollard, supra note 33, at 609 and note 20.

76See, e.8., statements by the delegates of Paraguay, Burundi, Bolivia, Afghanis-
tan, Austria, and Botswana, 2 Off. Rec. 175, para. 59, 191, para. 60, 199, paras. 58
& 59, 216, para. 64 (also 248, para. 39 and 1 Off. Rec. 134, para. 9), 223, para. 77,
and 245, para. 6, respectively.

77See, e.g., statements by the delegates of Pakistan, Nigeria, Uruguay, and
Thailand, 2 Off. Rec. 195, para. 3 (and 250, para. 59), 245, para. 2, 256, para. 52,
and 255, para. 33, respectively.

78See 2 Off. Rec. 197, para. 27.
79See 2 Off. Rec. 179, para. 123.
80See 2 Off. Rec. 183, para. 18.
81See note 43 supra.

82Nigeria: draft articles, U.N. Doc. A/CONF.62/C.2/L.21/Rev. 1 (5 Aug., 1974);
Bulgaria, Byelorussian S.S.R., German Dem. Rep., Poland, Ukrainian S.S.R., and
U.S.S.R.: draft ariicles, UN. Doc. A/CONF.62/C.2/L.38 (5 Aug., 1974); US.A.:
draft articles, U.N. Doc. A/CONF.62/C.2/L47 (8 Aug., 1974); Bolivia and Para-
guay: draft articles on the “regional economic zone”, U.N. Doc. A/CONF.62/C.2/
L.65 (16 Aug., 1974); Gambia, Ghana, Ivory Coast, Kenya, Lesotho, Liberia, Libyan
Arab Republic, Madagascar, Mali, Mauritania, Morocco, Senegal, Sierra Leone,
Sudan, Tunisia, United Republic of Cameroon, United Republic of Tanzania, and
Zaire: draft articles, U.N. Doc. A/CONF.62/C.2/1.82 (26 Aug., 1974) (“Eighteen
Power: draft articles”); Canada, Chile, Iceland, India, Indonesia, Mauritius, Mexico,
New Zealand, and Norway: working paper, U.N. Doc. A/CONF.62/L.4 (26 July,
1974) ; Nicaragua: working paper, U.N. Doc. A/CONF.62/C.2/L.17 (23 July,
1974); El Salvador: working paper, U.N. Doc. A/CONF.62/C.2/L.60 (14 Aug.,
1974). All these are reproduced in 3 Off. Rec. See generally Main Trends, U.N.
Doc. A/CONF.62/C.2/WP.1 (15 Oct., 1974) ; this is a working paper, the purpose
of which is to reflect in generally acceptable formulations the main trends which
have emerged from the proposals submitted either to the Seabed Committee or to
the Conference.

832 Off. Rec. 172, para 10.

34See art. 2(3), Nigeria: draft articles, supre note 82; see generally statement
by the Nigerian delegate, 2 Off. Rec. 232, para. 14. Although this provision has been
considered to be legitimate, the Nigerian draft articles in general have been criti-
cized by some coastal states. See, e.g., statements by the delegates of Pakistan, and
Ivory Coast, 2 Off. Rec. 195, para. 4, and 197, para. 34, respectively.
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85See art. 16(b), Bulgaria, Byelorussian S.S.R., German Dem. Rep., Poland,
Ukrainian S.S.R., and U.S.S.R.: draft articles, supra note 82; see generally state-
ment by the U.S.S.R. delegate, 2 Off. Rec. 252, para. 8. This propesal has been
criticized by the Chinese delegate on the ground that landlocked states have been
placed second in order of priority to be observed by coastal states while granting
foreign states permission to fish the surplus stock. See 2 Off. Rec. 228, para. 2.

86Art. 19, Bulgaria, Byelorussian S.S.R., German Dem. Rep., Poland, Ukrainian
S.S.R., and U.S.S.R.: draft articles, supra note 82.

87See art. 15, U.S.A.: draft articles, supra note 82.
88See art. 13(b), id.

89Art. 1 Bolivia and Paraguay: draft articles on the “regional economic zone,”
supra note 82.

90Id. Art. 9.
91Id. Art. 5.
92Id. Art. 2.
931d. Art. 3.
94d. Art. 11.

95See art. 6, Eighteen Power: draft articles, supra note 82; see generally state-
ment by the Tanzanian delegate, 2 Off. Rec. 297, paras. 7 and 12.

96See art. 13, Canada, Chile, Iceland, India, Indonesia, Mauritius, Mexico, New
Zealand, and Norway: working paper, supra note 82; see also statement by the
delegate of New Zealand, 2 Off. Rec. 170, para. 7.

97Para. 8, Nicaragua: working paper, supre note 82.

98For a somewhat different perspective on the proposed approaches to the EEZ,
see Alexander and Hodgson, supra note 33; Taft, “The Third U.N. Law of the Sea
Conference: Major Unresolved Fisheries Issues,” 14 Corum. J. TransvarT’L L. 112,
113 (1975). ’

99See Ecuador, Panama, and Peru: draft articles, U.N. Doc. A/AC.138/SC.IL/
L.27 (13 July, 1973) and Corrs. 1 & 2 reproduced in 28 Seabed Com. Rep. 3, at 30.
See generally Uruguay: territorial sea, U.N. Doc. A/AC.138/SC.II/L.24 reproduced
id., at 23. See also Argentina: draft articles, supra note 43; Ecuador: territorial
sea, U.N. Doc. A/CONF.62/C.2/L.88 (17 Apr., 1975) reproduced in 4 Off. Rec. 194.
For a typical response by landlocked states against the territorialist approach, see
statements by the delegates of Mali, Paraguay, and Hungary, 4 Off. Rec. 78, para.
41, 79, paras. 48 and 49, respectively.

100See sec. IX, Ecuador, Panama, and Peru: draft articles; sec. VII, Uruguay:
territorial sea; and art. 7, Ecuador: territorial sea, supra note 99; art. 14, Argentina,
draft articles, supre note 43. See also statements by the delegates of Peru, and
Ecuador, 2 Off. Rec. 250, para. 64, and 257, paras. 62 and 63, respectively.

101See, e.g., Nigeria: draft articles, and Eighteen Power: draft articles, supra
note 82; Fourteen Power: draft articles on EEZ, supra note 41.

102See, e.g., Afghanistan, Austria, Belgium, Bhutan, Bolivia, Botswana, Finland,
Iraq, Laos, Lesotho, Luxembourg, Mali, Nepal, Netherlands, Paraguay, Singapore,
Swaziland, Sweden, Switzerland, Uganda, Upper Volta, and Zambia: draft articles
(“Twenty-two Power: draft articles”), U.N. Doc. A/CONF.62/C.2/L.39 (5 Aug.,
1974) reproduced in 3 Off. Rec. 216. These draft articles, according to one of their
sponsors, represent a regional or subregional approach. See 2 Off. Rec. 223, para. 76.
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103See draft articles submitted by Uganda and Zambia, supre note 43, and by
Bolivia and Paraguay, supra note 82.

104Se¢¢ Haiti and Jamaica: draft articles, U.N. Doc. A/CONF.62/C.2/L.35 (1
Aug., 1974) ; and Jamaica: draft articles, UN. Doc. A/CONF.62/C.2/L.36 (5 Aug.,
1974) reproduced in 3 Off. Rec. 213 and 214, respectively.

105Netherlands: intermediate zone: U.N. Doc. A/AC.138/SC.II/L.59 (21 Aug.,
1973) and Corrs. 1-2 reproduced in 28 Seabed Com. Rep. 3, at 111. This proposal
superseded an earlier working paper submitted by the Netherlands concerning the
concept of an intermediate zone. See U.N. Doc. A/AC.138/86 (16 Mar., 1973) repro-
duced in 28 Seabed Com. Rep. 2, at 1.

106Belgium, Denmark, France, Federal Republic of Germany, Ireland, Italy,
Luxembourg, and Netherlands: fisheries, U.N. Doc. A/CONF.62/C.2/L.40 and add.
1 (5 and 28 Aug., 1974) reproduced in 3 Off. Rec. 217. See generally statement by
the French delegate, 2 Off. Rec. 227, paras. 7-11. These draft articles have been
identified with the preferential rights system (the fifth approach). See statement by
the Norwegian delegate, 2 Off. Rec. 232, para. 19.

107Art. 5, supra note 105.
108See art. $(2) (e), supra note 106.

109See, e.g., the proposal by Japan, U.N. Doc. A/AC.138/SC.II/L.12 14 Aug.,
1972) reproduced in 27 Seabed Com. Rep. 188-96; and statements by its delegate,
U.N. Doc. A/AC.138/SCIL/SR.24-32 (29 June, 1972) at 95, and U.N. Doc. A/
AC.138/SC.JI/SR.33-47 (29 Nov., 1972) at 57; for an earlier statement and working
paper by Japan in this regard see Asian-African Report 200-08 and 339-67, re-
spectively. See also U.S.S.R.: Fisheries, U.N. Doc. A/AC.138/SC.II/L.6 (18 July,
1972), and the Moscow Declaration, U.N. Doc. A/AC.138/85 (17 Aug., 1972) both
rreproduced in 27 Seabed Com. Rep. 158-59 and 78-80, respectively.

110See Bulgaria, Byelorussian S.S.R., German Dem. Rep., Poland, Ukrainian
S.S.R., U.S.S.R.: draft articles; and United States: draft articles, supra note 82.

111See text between notes 85-88 supra.

112Footnote added. The term sovereign rights has been used in preference to
sovereignty contained in art. 1 of the SNT relating to the territorial sea. While some
of the draft articles and working papers relating to the EEZ submitted to the
Seabed Committee and to the Conference use the word sovereignty, others apply
the term sovereign rights to describe the rights of coastal states in the EEZ. How-
ever, the use of the word sovereignty has been interpreted not to denote absolute
sovereignty, but only sovereign rights over the resources of the Zone. See, e.g., state-
ment by the delegate of Byelorussian S.S.R., 2 Off. Rec. 205, para. 36. It is there-
fore not clear whether these words have been used interchangeably or are meant to
connote different characteristics of the EEZ. The Indonesian delegate at the Con-
ference suggested that “if the term ‘sovereignty’ was used to denote the nature of
the right of the coastal State over its territorial sea, it might be preferable to use
the words ‘sovereign rights’ in relation to the economic zone.” 2 Off. Rec. 207,
Para. 67. The delegate of Ecuador, however, pointed out that if the Zone was to
be “exclusive” (i.e., the coastal state was entitled to exercise its right to the exclusion
of third states), then the sovereign rights would be nothing but sovereignty. He
has gone further to suggest that “a State could hardly exercise sovereign rights
without possessing sovereignty.” 2 Off. Rec. 214, Paras. 47 and 49. The term
sovereign rights has also been criticized by the Nigerian delegate, who considered it
as being “inappropriate to cover fish which might move from the territorial sea
of one State to another or to the high seas within a single day.” 2 Off. Rec. 172,
Para. 13. In another context, the adjective sovereign has also been criticized by the
French delegate as being superfluous and inadequate. See 2 Off. Rec. 185, Para. 42.

113Art. 45(1), SNT. The Bolivian delegate has criticized the SNT for having
omitted certain provisions proposed by landlocked states. He reiterated his hope that
the EEZ established would be of a regional nature. See 4 Off. Rec. 74, para. 14.
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114Art. 45(2), SNT.

115The delegate of Austria seems to have reservations concerning the view
expressed by some coastal states that the landlocked states should have the privilege
to fish in the EEZ. According to him, “participation, which could to a certain ex-
tent offset the disadvantaged geographical situation of [landlocked and other geo-
graphically disadvantaged] States, should . . . not be regarded as a privilege.” 2
Off. Rec. 223, para. 75. Further, the delegate of Paraguay has stated that “[t]heir
requests for participation . . . reflected a natural and inalienable right. . . .” 2 Off.
Rec. 175, para. 59. Out of a total of eighteen declarations, draft articles, and working
papers which deal directly or indirectly with fishing in the EEZ, eleven are by coastal
states mainly and seven by landlocked and shelflocked states. Out of the eleven
mainly by coastal states, only three propose to grant landlocked states the right to
participate in the exploitation of living resources in the EEZ. These are, Nigeria:
draft articles; Belgium, Denmark, France, Federal Republic of Germany, Ireland,
Italy, Luxembourg, and Netherlands: fisheries; and Eighteen Power: draft articles
supra notes 82, 106, and 82, respectively. Three out of the remaining eight draft
articles merely obligate the coastal states to grant the landlocked states “access to
living resources” (see art. 88(4), Malta: coastal state jurisdiction supra note 43),
“common enjoyment of a certain portion of [their] rights” (see art. 2(3), China:
working paper, supra note 43), and “fishing rights which shall be preferential in
relation to third States” (see art. 14, Argentina: draft articles, supra note 43);
one proposal gives the discretion to the coastal states to enter into arrangements
with landlocked states which enable their nationals to “participate in the exploita-
tion of the living resources of the zone. . . .” (see art. B.1, Pakistan: draft articles
on landlocked states, U.N. Doc. A/CONF.62/C.2/L48 (8 Aug., 1974) reproduced
in 3 Off. Rec. 225); the remaining four proposals grant the landlocked states the
“privilege to fish” in the EEZ (see art. 6, Canada, India, Kenya, Senegal, and Sri
Lanka: fisheries, supra note 51; art. 8, Fourteen Power: draft articles on EEZ,
supra note 43; art. 19, Bulgaria, Byelorussian S.S.R., German Dem. Rep., Poland,
Ukrainian S.S.R., and U.S.S.R.: draft articles, supra note 82; art. 15, United States:
draft articles, supra note 82). The seven draft articles and a declaration by the
landlocked, shelflocked, and other geographically disadvantaged states assert that
they should have the right to participate in the living resources, inter alia, in the
Zone (see para. 9, Kampala Declaration, supra note 70; art. [14], Bolivia: land-
locked countries, supra note 67; art. 2, Afghanistan, Austria, Belgium, Bolivia, Nepal,
and Singapore: resource jurisdiction, and art. 2, Zaire: fishing, supra note 68; art. 2,
Haiti and Jamaica: draft articles, and art. 2, Jamaica: draft articles, supra note 104;
art. 2, Twenty-two Power: draft articles, supre note 102. See also text following note
62 supra.

116See, e.g., statement by the delegate of Nepal, 1 Off. Rec. 170, para. 51.

117See, e.g., statements by the delegates of Bolivia, 1 Off. Rec. 105, para. 28,
and Laos, 2 Off. Rec. 180, para. 128.

118See, e.g., statements by the delegates of Switzerland, 1 Off. Rec. 143, para.
19, and Afghanistan, 2 Off. Rec. 216, para. 64.

119See, e.g., statements by the delegates of Uganda, Byelorussian S.S.R., and
Austria, 2 Off. Rec. 198, para. 40, 205, para. 35, and 223, para. 74, respectively.

120C. J. CoromBos, THE INTERNATIONAL LAw OF THE Sea 66 (6th Rev. ed. 1967)
notes that “whilst no serious dispute exists at present on the freedom of the seas,
international jurists are not agreed as to the legal basis [res communis or res nullius)
on which the doctrine is founded.” M. WrrtemaN (supra note 8, at 79), however,
observes that the 1958 Geneva Conference on the law of the sea affirmed the con-
cept of res communis. She seems to base her observation on art. 2 of the Convention
on the High Seas. In any event, the relevance of both the Roman law concepts, res
communis and res nullius, is being questioned to justify present day claims. See, e.g.,
statements by the delegates of Malta, Libya, and Honduras quoted in P.S. Rao, THE
PusLic OrpEr oF OCEAN REesources: A CRriTIQUE oF CONTEMPORARY Law OF THE
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Sea 8283 (1975). See also, statement by the permanent mission of Peru to the U.N.
in INTERNATIONAL LAW oF THE Sea anDp THE FUTURE OF DEEP SEABED MiInING 45,
47 (C.C. Joyner ed. 1975).

1212 Off. Rec. 182, para. 8.
122Supra note 18.

123See Sohn, “The Development of the Charter of the United Nations: the Pres-
ent State”, in THE PRESENT STaTE OF INTERNATIONAL LAW anp OTHER Essays 39,
52 (M. Bos ed. 1973).

124The claims can be classified into the following categories:

29 state(s) 3 miles
k2l 4 b2l

4

10 1 6 2
1 ”» 10 29

52 7 12~
1 ” 15
1 ” 18 ”
3 ” 30 »
3 ”» 50 L
1 £ 100 ”
1 tH 130 *”
9 7 200 >

H. G. KnicHT, THE LAW or tHE SEa: Cases, DocuMENTs, anp READINGs 329 (1975-
1976 ed.). Comparing these figures with the claims extant at the time of the first
U.N. Conference on the Law of the Sea, Knight observes that ‘“there is a marked
trend away from a 3 mile breadth and toward a 12 mile breadth.” He further notes
that “[i]nternational legal scholars differ on the question whether a 12 mile breadth
is now sanctioned by customary international law.”

125M. S. McDoucar and W. T. Burke, Tue Pusric Oroer oF THE OCEANS, A
CoNTEMPORARY INTERNATIONAL Law OF THE Sea, 486 et seq. (1962) have dealt
extensively with some of these and related issues. The question of delimitation of
the sea areas has also been considered by the International Court of Justice. See
Fisheries Case [1951] I.C.J. 116, and Fisheries Jurisdiction Case [1974]1 LC.J. 3.

126This question has been dealt with in the Fisheries Case, supra note 125; see
Waldock, “The Anglo-Norwegian Fisheries case,” 28 Brit. Y. B. InT’L L. 114, 160
and 162 (1951). See generally MacGibhon, “Some Observations on the Part of Pro-
test in International Law,” 30 Brrr. Y. B. In7T’r. L. 293-319 (1953).

127See generally app., Rules of Proc,, U.N. Doc. A/CONF. 62/30/Rev. 1 &
Corr. 1.

128Supra note 67.
129See text following note 170 infra.
130Supra note 70.

131This is evident from the Twenty-two Power: draft articles, supra note 102.
See statement hy the Swedish delegate, 2 Off. Rec. 240, para. 13. See also Afghani-
stan, Austria, Belgium, Bolivia, Nepal, and Singapore: resource jurisdiction, supra
note 68.

132See art. 2, Twenty-two Power: draft articles, supra note 102.
1332 Off. Rec. 241, para. 27.

134See, e.g., statement by the Afghani delegate, 2 Off. Rec. 216, para. 64. See
also art. 4, Twenty-two Power: draft articles, supra note 102
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135See, e.g., statement by the Afghani delegate, 1 Off. Rec. 134, para. 7.
136See art. 7, Twenty-two Power: draft articles, supra note 102.

137Se¢e art. 6, id. According to the Bolivian delegate “[t]he only way to achieve
justice and equity was to establish large regional economic zomes in which all the
States of a region, especially the landlocked countries, would co-operate fully.”
2 Off. Rec. 295, para. 21; see also 2 Off. Rec. 199, paras. 55 and 60, and 1 Off. Rec.
105, para. 28. Lesotho is also an advocate of the regional economic zone concept; see
1 Off. Rec. 185, para. 32. The regional approach is strongly advocated by some
shelflocked states also. See, e.g., statements by the delegate of Singapore, 2 Off. Rec.
211, para. 1, and 244, para. 66. Even some coastal states are willing to accept this
approach in a restricted form of regional fishery zones. See, e.g., statement by the
Ghanaian delegate, 2 Off. Rec. 240, para. 21.

138See Asian-African Report 186.
1392 Off. Rec. 252, para. 2.

1402 Off. Rec. 205, para. 38.

1418ee, e.g., 2 Off. Rec. 198, para. 40.

142Ag stated by the Zambian delegate, “[ilt would have been more appropriate
to establish economic zones regionally, but her delegation recognised the need at the
Conference for a conciliatory approach. It urged other States in other geographical
areas to follow the positive examples set by the African Heads of State in- para-
graph 9 of the OAU Declaration. . . .” 1 Off. Rec. 131, para. 54; see also 2 Off.
Rec. 258, para. 67. For para. 9 of the OAU Declaration, see note 41 supra.

143See generally statements by the delegates of Algeria, Austria, and Zaire,
2 Off. Rec. 222, para. 67, 223, para. 75, and 227, para. 13, respectively.

144See statement by the Swedish delegate, 2 Off. Rec. 181, para. 146.

1458¢e statement by the Ghanaian delegate, 2 Off. Rec. 240, para. 20, and 241,
para. 22; see generally statement by the Turkish delegate, 2 Off. Rec. 251, para. 70.

146See, e.g., statements by the delegates of Yugoslavia and Pakistan, 2 Off. Rec.
174, para. 36, and 195, paras. 2 and 4, respectively. However the delegate of Zaire
has suggested that “[elxclusivity should be given a regional and subregional mean-
ing, particularly for the underdeveloped countries.” 2 Off. Rec. 227, para. 14.

147See note 100 supra. It is interesting to note the interpretation of the term
preferential rights by the delegate of Trinidad and Tobago: he understood preferential
rights to refer to “preferences vis @ vis States of other regions, and the term ‘equal
rights’ to mean that States of a subregion had equal rights of access with respect
to each other.” 2 Off. Rec. 179, para. 125.

1482 Off. Rec. 244, para. 60, and 256, para. 51 respectively.
149Art. B.1, Pakistan: draft articles on landlocked states, supre note 115.
1502 Off. Rec. 232, para. 13.

151See, e.g., statements by the delegates of Congo, Mauritania, Bangladesh, Egypt,
and Democratic People’s Republic of Korea. 2 Off. Rec. 176, para. 84, 178, para. 105,
182, para. 4, 204, para. 25, and 215, para. 60, respectively. All the draft proposals
concerning the EEZ submitted by the coastal states which grant landlocked states
access to the fisheries in the EEZ do so subject to bilateral, subregional, or regional
agreements.

152See, e.g., art. 14, Argentina: draft articles, and art. 2, Zaire: fishing, supra

notes 43 and 68, respectively. See also Yaounde Conclusions, supra note 41.
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153S¢e, e.g., art. 6, Canada, India, Kenya, Madagascar, Senegal, and Sri Lanka:
fisheries, supra note 51; and art. B. 2., Pakistan: draft articles on landlocked states,
supra note 115.

1542 Off. Rec. 186, para. 54.
155Pakistan: draft articles on landlocked states, supra note 115.
156]d. art. 2.

157See, e.g., Canada, India, Kenya, Senegal, and Sri Lanka: fisheries; Fourteen
Power: draft articles on EEZ; and Eighteen Power: draft articles, supra notes 5I,
43 and 82, respectively.

158Supra note 82.
159Art. 116, SNT.

160Footnote added. The term living resources does not include sedentary species.
See arts. 56 & 63(4), SNT.

161 Art. 57, SNT.
162Art. 59, SNT.

163See generally Kury, “The Fisheries Proposals: an Assessment,” 12 San Dieco
L. Rev. 644, 649 (1975). The author has highlighted some of the complexities that
may arise from granting foreign fishermen a right to exploit the balance of an allow-
able catch. He therefore suggests that a privilege rather than a right should be
granted to foreign fishermen. He concludes, however, that “[p]lroposals to give land-
locked nations a share of nearby coastal fisheries produce complications but the
result will be relatively simple. . . .”

164H. C. Brack, Brack’s Law DictioNary, 1486 (rev. 4d 1968).

165These are highlighted in our consideration of the third and fourth issues
below.

166Haiti and Jamaica: draft articles; and Jamaica: draft articles, supra note 104.
167Art. 5(1) (a), id.

168Art. 2, id.

169See annex I.

170See, e.g., statements by the delegates of Uganda, Sweden, and Singapore,
2 Off. Rec. 198, para. 43, 240, para. 13, and 259, para. 12, respectively.

1712 Off. Rec. 223, para. 75; See also statement by the Swiss delegate, 2 Off.
Rec. 243, para. 51; See generally statement by the Hungarian delegate, 1 Off. Rec.
142, para. 5.

1722 Off. Rec. 240, para. 14. While all the landlocked states and their adjoining
coastal states in Europe are developed, all the landlocked states and their adjoin-
ing coastal states in Africa, Asia, and South America fall into the category of de-
veloping states.

173Art. 57, SNT.

174Twenty-two Power: draft articles, supra note 102; see also statement by the
Austrian delegate, 2 Off. Rec. 223 para. 76. The explanation given above of the
meaning of this expression is not helpful insofar as its reasonable proximity criterion
can be the subject of numerous interpretations. The Ghanaian delegate has thus
interpreted the word neighboring in terms of adjacency. See 2 Off. Rec. 241, para. 22,
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175 Annex L.
176See annex IL.
177See Alexander and Hodgson, supra note 33 at 574.

178]d., at 575. The developing shelflocked and other geographically disadvantaged
states are themselves contenders for fishing rights in the EEZs of other states in
the satisfaction of the nutritional needs of their populations upon the exploitation of
provides that “[dleveloping coastal States which are situated in_a subregion or
region whose geographical peculiarities make such States particularly dependent for
the satisfaction of the nutritional needs of their populations upon the exploitation of
the living resources in the economic zones of their neighbouring States and develop-
ing coastal States which can claim no exclusive economic zones of their own shall
have the right to participate, on an equitable basis, in the exploitation of living
resources in the exclusive economic zones of other States in a subregion or region.”

Art. 58, SNT.

179As pointed out by the Pakistani delegate, “if developing transit States had
to share their scanty resources with others they would become disadvantaged States.”
2 Off. Rec. 250, para. 60.

180Art. 51(4) (a), SNT.

181S5¢e art. 51(3), SNT.

182Alexander and Hodgson, supra note 33, at 579.
183 Asian-African Report 287-88.

184Art. 59, SNT.

185Art. 4(a), SNT (Pt. III), at 23.

186SNT (Pt. IV), U.N. Doc. A/CONF. 62/WP.9 (21 July, 1975), at 27-28. Com-
pare the provisions of SNT (Pt. IV) with arts. 9 and 11 of the Convention on Fish-
ing and Conservation of the Living Resources of the High Seas. For settlement pro-
cedures concerning fisheries disputes proposed at the Conference, see para. 9, United
States: fisheries, U.N. Doc. A/AC.138/SC.II/L9 (4 Aug, 1972) reproduced
in 27 Seabed Com. Rep. 175-79; para. 6, Japan: fisheries, U.N. Doc. A/AC.138/SC.
II/L.12 (14 Aug, 1972) reproduced id., at 188-96; paras. 8 and 9, Australia and
New Zealand: draft articles, U.N. Doc. A/CONF.62/C.2/L.57/Rev. 1 (22 Aug,
1974) reproduced in 3 Off. Rec. 231; see generally Sohn, “Settlement of Disputes
Arising out of the Law of the Sea Convention,” 12 San Dieco L. Rev. 495 (1975);
Adede, “Settlement of Disputes Arising under the Law of the Sea Convention,” 69
Am. J. INT’L. 798 (1975).

187See art. 1, SNT (Pt. IV), at 27.
188See art. 8, id., at 28.

189Weisberg, “Developments in the Ocean Rights of Landlocked Nations,” in
CuRRENT ASPECTS OF SEA Law 18, 26 (W. W. Seymour ed. 1974).

190See Franck et al., supra note 12, at 42.

191For a study of the regional law of the sea as a means of sharing regional
ocean resources with regional landlocked states, see Janis, “The Roles of Regional
Law of the Sea,” 12 San Dirco L. Rev. 553, 565 et seq. (1975). See generally M. 1.
GLASSNER, supra note 5, at 237 et seq.

1922 Off. Rec. 168, para. 27.
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3.

LANDLOCKED ADJOINING COASTAL
STATE AND (AND LANDLOCKED)*
POPULATION STATE(S)
Central Afri- Cameroon W
can Republic
1,300,000 Congo S
(Brazzaville)
Sudan E
Zaire S
. (Chad)* N
Chad Cameroon \4
3,300,000
Libya N
Nigeria w
Sudan E
(Central Afri-
can Republic)* S
(Niger)* W.

FISHING ACTIVITY

OPENING TO DISTANCE TO THE
THE SEA SEA (MILES)
Gulf of Guinea
(Atlantic Ocean)

Atlantic Ocean Pointe Noire 700

Red Sea

Atlantic Ocean

Gulf of Guinea
(Atlantic Ocean)

Mediterranean
Sea

Gulf of Guinea
(Atlantic Ocean)

900

Lagos

Red Sea

Fishing is carried on exten-
sively in the local lakes and
rivers, but much of it is bar-
tered across the border and
little is consumed in the
country. Fish farming pro-
grams have been started by
the government. In 1973, fish
caught from inland waters
amounted to 3.5 TMT.

Fish form an important ele-
ment in the diet of the peo-
ple. Fishing is carried on in
local lakes mainly in Lake
Chad. Full potential is being
exploited. Fish are processed
for domestic sale and some
of it is exported to neighbor-
ing countries, mainly Nige-
ria. Fishing 1is, however,
more important for the nutri-
tion that it supplies than for
its commercial significance.
In 1973, fish caught from
inland waters amounted to
105.0 TMT. 4
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LANDLOCKED ADJOINING COASTAL
STATE AND (AND LANDLOCKED) * OPENING TO  DISTANCE TO THE
POPULATION STATE(S) THE SEA SEA (MILES) FISHING ACTIVITY
8. Niger Algeria N.W. Mediterranean Cotonou 500 There is no commercialised
Sea fishing on a wide scale. Fish-
3,300,000 ing is carried on in local
Dahomey S&W Gulf of Guinea lakes and Chad and Niger
{Atlantic Ocean) rivers. Nominal export is
made to coastal states in the
Libya N.E. Mediterranean Sea south—mainly to Nigeria. In
1973, fish caught from in-
Nigeria S Gulf of Guinea land waters amounted to 12.5
(Atlantic Ocean) TMT.
(Chad)* E
(Mali)* w
(Upper
Volta)* w
9. Rhodesia Mozambique N & N.E.  Mozambique Beira 300 Some commercial fishing is
Channel carried on locally, but it is
4,300,000 (Indian Ocean) not an important factor in
the economy. In 1973, fish
S. Africa S Indian Ocean caught from inland waters
Atlantic Ocean amounted to 2.0 TMT.
(Botswana)*
(Zambia)*
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LANDLOCKED ADJOINING COASTAL

FISHING ACTIVITY

STATE AND (AND LANDLOCKED) * OPENING TO  DISTANCE TO THE
POPULATION STATE(S) THE SEA SEA (MILES)
Uganda
(cont’d.)
13. Upper Volta Dahomey E Gulf of Guinea Abidjan 525
(Atlantic Ocean)
4,900,000
Ghana S (Atlantic Ocean)
Ivory Coast S (Atlantic Ocean)
Togo S (Atlantic Ocean)
(Mali)* N&W
(Niger)* E

Fisheries. Both these firms
supply fresh and frozen fish
to markets throughout East
Africa. Most of this export
is directed to Kenya and to
Zaire. In 1973, fish caught
in inland waters amounted
to 169.0 TMT. Of this 100.00
TMT was marketed fresh;
11.00 TMT frozen and 58.00
TMT subject to the process
of curing. 0.1 TMT was ex-
ported.

Despite the possibilities for
fishing in the western part of
the country, fishing is not
very popular. Government is
trying to encourage fishing.
Small amounts of fish are ex-
ported. In 1973, fish caught
in inland waters amounted to

3.5 TMT.
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LANDLOCKED

ADJOINING COASTAL

STATE AND (AND LANDLOCKED)*
POPULATION STATE(S)
Asia
1. Afghanistan China N.E.
15,000,000
Iran w
Pakistan E&S
U.S.S.R. N
2. Bhutan China N
700,000

OPENING TO
THE SEA

DISTANCE TO THE
SEA (MILES)

FISHING ACTIVITY

Yellow Sea
East China Sea
South China Sea

Persian Gulf
Gulf of Oman

Arabian Sea
(Indian Ocean) Karachi
Bering Sea

Sea of Okhotsk

Sea of Japan

(Pacific Ocean)

White Sea

Barents Sea

Kara Sea

Laptev Sea

(Arctic Ocean)

Baltic Sea

Black Sea

Yellow Sea
East China Sea
South China Sea

650

Some fishing takes place in
the lakes and rivers, but fish
do not constitute a signifi-
cant part of the Afghan diet.
In 1973, fish caught from in-
land waters amounted to 1.5

TMT.

Some fish in local waters;
but fishing is not an impor-
tant occupation. Recently, a
fish hatchery has been estab-
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LANDLOCKED ADJOINING COASTAL
STATE AND (AND LANDLOCKED)*
POPULATION STATE(S)
Mongolia USS.R. N
{(Cont.)
5. Nepal India E.S&W
10,000,000  Tibet N
(China)
Furope
1. Austria Federal Rep. N
of Germany
7,300,000
Ttaly S

OPENING TO
THE SEA

DISTANCE TO THE
SEA (MILES)

FISHING ACTIVITY

(See No. 1 above)

Indian Ocean Calcutta 450
Yellow Sea

East China Sea

Scuth ‘China Sea

North Sea
Baltic Sea
Adriatic Sea Trieste 225
Ionian Sea

Tyrrhenian Sea

(Mediterranean

Sea)

Hamburg 460 .

try operates in the northern
part, but there is little fish-
ing because Mongols dislike
fish as food.

Sport fishing is carried on in
rivers. Fisheries development
centers and fish hatcheries
have been established by the
Government and there are
plans for expanding fish
breeding in artificial ponds.
In 1973, fish caught from in-
land waters amounted to 2.2

TMT.

Some fishing is done in local
lakes and rivers. But fishing
is not important commercial-
ly and fish do not constitute
a large part of the Austrian
diet. In 1973, fish caught
from inland waters amounted
to 2.2 TMT; 0.6 TMT was
exported; 52.4 TMT was im-
ported.
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LANDLOCKED ADJOINING COASTAL
STATE AND (AND LANDLOCKED)*
. W.O‘WCH.)HHOZ STATE(S)
Czechoslovakia
(Cont.) Poland N.E.
US.S.R. E
(Austria)* S.W.
(Hungary)* S.E.
4. Hungary Romania E
10,000,000 U.S.S.R. E
Yugoslavia S
(Austria)* w
(Czechoslo-
vakia)* N
5. Liechtenstein (Austria)® E
20,000 (Switzerland)* W
6. Luxembourg Belgium N&W
. 330,000 Federal Rep.
- of Germany E

FISHING ACTIVITY

OPENING TO DISTANCE TO THE
THE SEA mﬂ> (MILES)
Baltic Sea

(See No. 2 above)

Black Sea
(See No. 2 above) :

Trieste
Genoa
Rotterdam
North Sea Antwerp
North Sea
Baltic Sea

275

200

425
125

from inland waters amounted
to 15.1 TMT. Of this, 2.8
TMT was exported; 100.2
TMT was imported. (Czecho-
slovakia is one of the few
landlocked states which has a
shipping fleet.)

Some fishing is carried on
in local rivers and artificial
ponds. Fish catch has in-
creased in recent years. In
1973, fish caught from in-
land waters amounted to 29.1
TMT. Of this, 20.1 TMT was
marketed fresh and 1.0 TMT
canned. 5.1 TMT was export-
ed and 71.3 TMT imported.

There is no commercial fish-
ing. Fishing is carried on as
a sport in local rivers.

Fishing is not an important
industry, but there is some
commercial fishing in local
rivers for domestic consump-
tion.
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LANDLOCKED ADJOINING COASTAL
STATE AND (AND LANDLOCKED) * OPENINGTO  DISTANCE TO THE
POPULATION STATE(S) THE SEA SEA (MILES) FISHING ACTIVITY
South America
1. Bolivia Argentina S Atlantic Ocean Fishing is a minor activity
. and is carried on in local
3,400,000 Brazil N & N.E.  Atlantic Ocean Santos 1,550 lakes and rivers. In 1973,
fish caught from inland wat-
Chile S.W. Pacific Ocean Antofagasta 800 ers amounted to 2.2 TMT.
Arica 200
Peru W Pacific Ocean Mollendo 250
(Paraguay)* S.E.
2. Paraguay Argentina S.E. & S.W. Atlantic Ocean Rosario 550 Fish are plentiful in local
rivers and marshes. Fishing
2,000,000 Brazil E Atlantic Ocean is carried on an individual
basis. The catch is insignifi-
(Bolivia)* N & NW. cant since there is no organ-

ized fishing industry. The
country, however, has poten-
tial fishery resources. In
1973 fish caught from inland
waters amounted to 2.7 TMT.
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10.

COASTAL STATE

Burma
Cambodia
China
India

Iran

N. Vietnam
Pakistan

S. Vietnam
Thailand
US.S.R.

Europe

1090 N O U 01

Belgium

Federal Republic of Germany
France

German Democratic Republic
Italy

Poland

Romania

U.S.S.R.

Yugoslavia

S. America

1.

2.
3.
4.

Argentina
Brazil
Chile

Peru

ADJOINING LANDLOCKED STATE(S)

Laos

Laos

Afghanistan, Bhutan, Laos, Mongolia, Nepal
Bhutan, Nepal

Afghanistan

Laos

Afghanistan

Laos

Laos

Afghanistan, Mongolia

Luxembourg

Austria, Czechoslovakia, Luxembourg, Switzerland
Luxembourg, Switzerland

Czechoslovakia

Austria, Holy See, San Marino, Switzerland
Byelorussian S.S.R., Czechoslovakia

Hungary

Byelorussian S.S.R., Czechoslovakia, Hungary
Austria, Hungary

Bolivia, Paraguay
Bolivia, Paraguay
Bolivia
Bolivia

TOTAL
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