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Appointments 
Appointments for October 4, 2012 

Appointed to Texas Board of Nursing for a term to expire January 31, 
2015, Shelby H. Ellzey of Midlothian (replacing Mary Jane Salgado of 
Eagle Pass who resigned). 

Appointed to the Interstate Oil and Gas Compact Commission for a 
term at the pleasure of the Governor, William R. "Bill" Keffer of Dallas. 

Designating Commissioner David J. Porter as the Official Representa-
tive of Texas on the Interstate Oil and Gas Compact Commission for 
a term at the pleasure of the Governor. Commissioner Barry Smither-
man, who previously served as the Official Representative of Texas, 
will remain on the commission. 

Appointed to the Education Commission of the States for a term to ex-
pire at the pleasure of the Governor, Michael L. Williams of Arlington 
(replacing Robert Scott of Austin who no longer qualifies). 

Appointed to the Southern Regional Education Board for a term to ex-
pire June 30, 2014, Michael L. Williams of Arlington (replacing Robert 
Scott of Austin who no longer qualifies). 

Appointed to the OneStar National Service Commission for a term to 
expire March 15, 2013, Michael L. Williams of Arlington (replacing 
Robert Scott of Austin who no longer qualifies). 

Appointed as Compact Commissioner to the Interstate Compact on Ed-
ucational Opportunity for Military Children for a term to expire at the 
pleasure of the Governor, Michael L. Williams of Arlington (replacing 
Robert Scott of Austin). 

Appointed to the Family Practice Residency Advisory Committee for 
a term to expire August 29, 2013, Linda Vega of Sugar Land (replacing 
Janet Claborn of Muleshoe whose term expired). 

Appointed to the Family Practice Residency Advisory Committee for 
a term to expire August 29, 2014, Janet Meyers of Aubrey (replacing 
Joe Deason of Lufkin whose term expired). 

Appointed to the Family Practice Residency Advisory Committee for a 
term to expire August 29, 2015, Idolina Araceli Davis of San Antonio 
(Ms. Davis is being reappointed). 

Appointed to the Council on Sex Offender Treatment for a term to ex-
pire February 1, 2015, Elsie Allen of Fort Worth (replacing Joseph 
Gutheinz, Jr. of Houston who resigned). 

Appointed to the Texas Real Estate Commission for a term to expire 
January 31, 2015, Thomas John "T.J." Turner of Austin (replacing 
Dona Scurry of El Paso who is deceased). 

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2014, Phillip W. Worley of Heb-
bronville (replacing Noe Fernandez of McAllen who resigned). 

Appointed to the Texas Medical Board District Four Review Commit-
tee for a term to expire January 15, 2016, James H. Dickerson, Jr. of 
New Braunfels (replacing Russell Parker of Austin who resigned). 

Appointed to the Health and Human Services Council for a term to ex-
pire February 1, 2013, Thomas C. Wheat of University Park (replacing 
Ronald Luke of Austin who resigned). 

Appointed to the Texas Council on Purchasing from People with Dis-
abilities for a term to expire January 31, 2017, Glenn R. Hagler of 
Georgetown (replacing Margaret Pfluger of Lubbock whose term ex-
pired). 

Appointed to the Commission on Uniform State Laws for a term to ex-
pire September 30, 2018, Marilyn E. Phelan of Granbury (reappointed). 

Appointed to the Commission on Uniform State Laws for a term to 
expire September 30, 2018, Harry L. Tindall of Houston (reappointed). 

Appointed to the Commission on Uniform State Laws for a term to 
expire September 30, 2018, Earl "Lee" Yeakel, III of Austin (reap-
pointed). 

Appointed to the State Committee of Examiners in the Fitting and 
Dispensing of Hearing Instruments for a term to expire December 
31, 2015, Gary A. Haun of San Angelo (replacing James Paul Jay of 
Longview who resigned). 

Appointed to the Red River Authority of Texas Board of Directors for 
a term to expire August 11, 2017, Nathan James Bell, IV of Paris (Mr. 
Bell is being reappointed). 

Appointed to the Red River Authority of Texas Board of Directors for 
a term to expire August 11, 2017, Montford "Monty" Johnson, III of 
Amarillo (replacing Elizabeth Stephenson of Dallas who resigned). 

Appointed to the Red River Authority of Texas Board of Directors for a 
term to expire August 11, 2017, B. Mayfield McCraw, II of Telephone 
(Mr. McCraw is being reappointed). 

Rick Perry, Governor 
TRD-201205276 

Proclamation 41-3308 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

I, RICK PERRY, Governor of the State of Texas, issued an Emer-
gency Disaster Proclamation on July 5, 2011, certifying that excep-
tional drought conditions posed a threat of imminent disaster in speci-
fied counties in Texas. 

WHEREAS, record high temperatures, preceded by significantly low 
rainfall, have resulted in declining reservoir and aquifer levels, threat-
ening water supplies and delivery systems in many parts of the state; 
and 

WHEREAS, prolonged dry conditions continue to increase the threat 
of wildfire across many portions of the state; and 

WHEREAS, these drought conditions have reached historic levels and 
continue to pose an imminent threat to public health, property and the 
economy; and 
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WHEREAS, this state of disaster includes the counties of Andrews, 
Archer, Armstrong, Bailey, Bandera, Baylor, Bexar, Blanco, Borden, 
Briscoe, Brooks, Brown, Burnet, Callahan, Cameron, Carson, Castro, 
Childress, Clay, Cochran, Coke, Coleman, Collingsworth, Comal, 
Concho, Cooke, Coryell, Cottle, Crockett, Crosby, Culberson, Dallam, 
Dawson, Deaf Smith, Dickens, Dimmit, Donley, Duval, Eastland, 
Ector, Edwards, El Paso, Fannin, Fisher, Floyd, Foard, Frio, Gaines, 
Garza, Gillespie, Glasscock, Gray, Grayson, Hale, Hall, Hansford, 
Hardeman, Hartley, Haskell, Hemphill, Hidalgo, Hockley, Howard, 
Hudspeth, Hutchinson, Irion, Jeff Davis, Jim Hogg, Jim Wells, Jones, 
Kendall, Kenedy, Kent, Kerr, Kimble, King, Kinney, Kleberg, Knox, 
Lamb, Lee, Lipscomb, Llano, Lubbock, Lynn, Martin, Mason, Mav-
erick, McCulloch, Medina, Menard, Midland, Mitchell, Montague, 
Moore, Motley, Nolan, Nueces, Ochiltree, Oldham, Parmer, Potter, 
Presidio, Randall, Reagan, Real, Roberts, Runnels, San Patricio, San 
Saba, Schleicher, Scurry, Shackelford, Sherman, Starr, Stephens, Ster-
ling, Stonewall, Sutton, Swisher, Taylor, Terry, Throckmorton, Tom 
Green, Travis, Upton, Uvalde, Val Verde, Webb, Wheeler, Wichita, 
Wilbarger, Willacy, Williamson, Wise, Yoakum, Zapata and Zavala. 

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation and direct that all necessary measures, both pub-
lic and private as authorized under Section 418.017 of the code, be 
implemented to meet that threat. 

As provided in Section 418.016 of the code, all rules and regulations 
that may inhibit or prevent prompt response to this threat are suspended 
for the duration of the state of disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my Office in the
City of Austin, Texas, this the 5th day of October, 2012. 

Rick Perry, Governor 
TRD-201205277 
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Requests for Opinions 
RQ-1087-GA 

Requestor: 

The Honorable Seth C. Slagle 

Clay County Attorney 

Post Office Drawer 449 

Henrietta, Texas 76365-0449 

Re: Whether a sheriff must produce and submit a policy manual to the 
commissioners court for approval (RQ-1087-GA) 

Briefs requested by November 5, 2012 

RQ-1088-GA 

Requestor: 

Ms. Michelle Hunter 

Executive Director 

State Bar of Texas 

Post Office Box 12487 

Austin, Texas 78711 

Re: Whether State Bar president-elect candidates who are nominated 
by petition under section 81.01(c), Government Code, are nevertheless 
subject to State Bar election rules and policies (RQ-1088-GA) 

Briefs requested by November 6, 2012 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201205235 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: October 8, 2012 
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TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
DIVISION 5. GENERAL ADMINISTRATION 
1 TAC §355.8085 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.8085, concerning the reimbursement 
methodology for physicians and other practitioners. 

Background and Justification 

Section 1202 of the Health Care and Education Reconciliation 
Act of 2010 (Pub.L. 111-152, 124 Stat. 1029) amended the Pa-
tient Protection and Affordable Care Act (PPACA) (Pub.L. 111-
148). Section 1202 of the Health Care and Education Reconcil-
iation Act of 2010 requires each state, beginning on January 1, 
2013, to set its Medicaid rates for certain evaluation and man-
agement services and vaccine administration services provided 
by physicians specializing in family medicine, general internal 
medicine, or pediatric medicine equal to the 2013-2014 Medi-
care rates. These Medicare rates are typically higher than Med-
icaid rates for the same services. Section 1202 also specifies 
that, from January 1, 2013, through December 31, 2014, the 
federal government will reimburse 100 percent of the difference 
between a state's Medicaid rate in effect on July 1, 2009, and 
the 2013-2014 Medicare rate. 

In addition to the changes outlined above, HHSC is also adding 
information regarding the methodology for determining rates for 
physician-administered drugs. Although this change is not re-
quired by PPACA, HHSC is proposing it at this time to improve 
transparency. 

Section-by-Section Summary 

Proposed §355.8085(1) describes the purpose of this reimburse-
ment rule. 

Proposed §355.8085(2) clarifies language, moves the definition 
of "resource-based reimbursement fees" to correct alphabetical 
order, adds a definition for "HHSC," and adds new subparagraph 
(F) to provide language outlining current Medicaid reimburse-
ment methodologies for physician-administered drugs. The sub-
paragraphs are relettered. As noted previously, the substance of 
subparagraph (F) is proposed to ensure transparency; this infor-
mation is added to detail how physician-administered drug pric-
ing is determined. 

Proposed §355.8085(3) clarifies calculation of payment 
amounts. 

Proposed §355.8085(4) adds language indicating that physi-
cians specializing in family medicine, general internal medicine, 
or pediatric medicine will receive enhanced payments for certain 
evaluation and management services and vaccine administra-
tion services as a result of the enhanced payments required by 
section 1202 of the Health Care and Education Reconciliation 
Act of 2010. 

While the proposed rule is consistent with HHSC's understand-
ing of federal law, the federal Centers for Medicare and Medicaid 
Services currently has pending a proposed rule that, if adopted, 
may impose standards for reimbursement that differ from those 
standards HHSC believes are consistent with federal statute. 
Proposed paragraph (5) thus permits, but does not require, 
HHSC to revise its reimbursement methodology in response to 
the adoption of federal rules while HHSC determines whether 
and how to amend §355.8085. 

Proposed §355.8085(6) adds language to specify that when de-
termining the rates for providers reimbursed at a percentage of 
the rate paid to a physician (M.D. or D.O.) for the evaluation and 
management services and vaccine administration services im-
pacted by paragraph (4), the base rate to which the percentage 
is applied will be the applicable rate in effect on December 31, 
2012. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the period the amendment is 
in effect, there will be a fiscal impact to the state government of 
$869,996 for state fiscal year (SFY) 2013, $1,388,937 for SFY 
2014, $485,617 for SFY 2015. The fiscal impact represents the 
state share of the cost of increasing the affected rates from their 
current level to the level in effect on July 1, 2009. Current pay-
ment rates are below those in effect on July 1, 2009, and the 100 
percent federal match rate applies only to the cost of increasing 
rates from the level in effect on July 1, 2009, to the 2013-14 Medi-
care rate for the period January 1, 2013, through December 31, 
2014. HHSC does not believe that it may extend payment of the 
Medicare rate for the affected services beyond December 31, 
2014, without specific appropriation from the legislature. 

Small and Micro-business Impact Analysis 

Pam McDonald, Director of Rate Analysis, has determined that 
there will be no adverse economic effect on small or micro-busi-
nesses as a result of enforcing or administering the amendment. 
Providers will not be required to alter their business practices as 
a result of the amendment. There are no anticipated economic 
costs to persons who are required to comply with the amend-
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ment. There is no anticipated negative effect on local employ-
ment in geographic areas affected by the amendment. 

Public Benefit 

Pam McDonald has also determined that for each of the years 
the amendment is in effect, the expected public benefit is en-
hanced rates that will be paid to physicians specializing in inter-
nal medicine, family practice, or pediatrics. It is assumed that 
access to Medicaid services provided by these physician spe-
cialists will improve as a result of the enhanced rates. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule that 
is specifically intended to protect the environment or reduce risk 
to human health from environmental exposure and that may ad-
versely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner's right to his or her private real property that would oth-
erwise exist in the absence of government action and, therefore, 
does not constitute a taking under §2007.043 of the Government 
Code. 

Public Comment 

Written comments on the proposal may be submitted to Dan 
Huggins, Director of Acute Care, Rate Analysis Department, 
Texas Health and Human Services Commission, P.O. Box 
85200, MC-H400, Austin, Texas 78708-5200; by fax to (512) 
491-1998; or by e-mail to Dan.Huggins@hhsc.state.tx.us within 
30 days of publication of this proposal in the Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out the commission's 
duties; Texas Human Resources Code §32.021 and Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal medical assistance (Medicaid) 
program in Texas; and Texas Government Code §531.021(b), 
which establishes HHSC as the agency responsible for adopting 
reasonable rules governing the determination of fees, charges, 
and rates for medical assistance payments under the Human 
Resources Code, Chapter 32. 

The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§355.8085. [Texas Medicaid] Reimbursement Methodology 
[(TMRM)] for Physicians and [Certain] Other Practitioners. 
Reimbursement for physicians and [certain] other practitioners. 

(1) Introduction. This section describes the Texas Medic-
aid reimbursement methodology (TMRM) that the Health and Human 
Services Commission (HHSC) uses to calculate payment for covered 
services provided by physicians and other practitioners. The TMRM 
facilitates a prospective payment system that is based on HHSC's de-
termination of the adequacy of access to care. [Except as otherwise 
specified, the TMRM for covered services provided by physicians and 

certain other practitioners shall employ a prospective payment system 
based upon the determination of adequacy of access to health care ser-
vices by the Texas Health and Human Services Commission (HHSC) 
or its designee as described in this section.] 

(A) There is [shall be] no geographical or specialty re-
imbursement differential for individual services. 

(B) HHSC reviews the [The] fees for individual ser-
vices [will be reviewed] at least every two years [and will be] based 
upon either: 

(i) historical payments, with adjustments, to ensure 
adequate access to appropriate health care services; or 

(ii) actual resources required by an economically ef-
ficient provider to provide each individual service. 

(C) The fees for individual services and [or] adjust-
ments to the fees [thereto] must be made within available funding. 

(2) Definitions and explanations. The following words and 
terms, when used in this section, [shall] have the following meanings, 
unless the context clearly indicates otherwise. 

(A) Access-based reimbursement fees (ABRF)--Fees 
for individual services based upon historical payments adjusted, where 
HHSC [or its designee] deems necessary, to account for deficiencies 
relating to the adequacy of access to health care services as defined in 
subparagraph (B) of this paragraph. 

(B) Adequacy of access--Measures of adequacy of ac-
cess to health care services include[, but are not limited to,] the follow-
ing determinations: 

(i) adequate participation in the Medicaid program 
by physicians and other practitioners; and [and/or] 

(ii) the ability of the eligible Medicaid population to 
receive adequate health care services in an appropriate setting. 

[(C) Resource-based reimbursement fees (RBRF)--
Fees for individual services based upon the determination by HHSC 
or its designee of the resources required by an economically efficient 
provider to provide individual services. An RBRF is defined mathe-
matically by the following formula: RBRF1 = (RVUw-1 + RVUo-1 
+ RVUm-1) * CF where, RBRF1 = Resource-Based Reimbursement 
Fee for Service 1, RVUw-1 = Relative Value Unit for Work for 
Service 1, RVUo-1 = Relative Value Unit for Overhead for Service 1, 
RVUm-1 = Relative Value Unit for Malpractice for Service 1, and CF 
= Conversion Factor.] 

(C) [(D)] Conversion factor--The dollar amount by 
which the sum of the three cost component relative value units (RVUs) 
is multiplied [in order] to obtain a reimbursement fee for each individ-
ual service. The initial value of the conversion factor is $26.873 for 
fiscal years 1992 and 1993. HHSC reviews the [The] conversion factor 
[will be reviewed] at the beginning of each state fiscal year biennium, 
with any adjustments made within available funding and based on the 
adjustments described in subparagraph (D) [(E)] of this paragraph or 
such other percentage approved by HHSC [or its designee]. HHSC 
[or its designee] may develop and apply multiple conversion factors 
for various classes of service, such as obstetrics, pediatrics, general 
surgeries, and/or primary care services. 

(D) [(E)] Conversion factor adjustments--If funding is 
available and adjustments are made to the conversion factor(s), the ad-
justments may include inflation and/or access-based adjustments. 

(i) Inflation adjustment--To account for general in-
flation, HHSC adjusts the conversion factor [is adjusted] by the fore-
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casted rate of change of a specific inflation factor appropriate to physi-
cian or other professional services covered by the TMRM, the Personal 
Consumption Expenditures (PCE) chain-type price index, or some per-
centage thereof. To inflate the conversion factor for the prospective 
period, HHSC [or its designee] uses the lowest feasible inflation factor 
forecast that is consistent with the forecasts of nationally recognized 
sources available to HHSC [or its designee] at the time of preparation 
of the conversion factor(s). 

(ii) Access-based adjustment--Adjustments to the 
conversion factor may also be made to ensure adequacy of access as 
defined in subparagraph (B) of this paragraph. 

(E) HHSC--The Health or Human Services Commis-
sion or its designee. 

(F) Physician-administered drugs or biologicals--

(i) HHSC reimburses fees for physician-adminis-
tered drugs or biologicals based on one of the following: 

(I) Equal to 89.5 percent of average wholesale 
price (AWP) if the drug or biological is considered a new drug or bi-
ological (that is, approved for marketing by the Food and Drug Ad-
ministration within 12 months of implementation as a benefit of Texas 
Medicaid); or 

(II) Equal to 85 percent of AWP if the drug or 
biological does not meet the definition of a new drug or biological. 

(ii) Fees for biologicals and infusion drugs furnished 
through an item of implanted durable medical equipment (DME) equal 
to 89.5 percent of AWP. 

(iii) Fees for physician-administered drugs other 
than biologicals and infusion drugs furnished through an item of 
implanted DME equal to 106 percent of the average sales price (ASP). 

(iv) HHSC may use other data sources to determine 
Medicaid fees for drugs or biologicals when HHSC determines that 
AWP or ASP calculations are unreasonable or insufficient. 

(G) [(F)] Relative value units (RVUs)--The relative 
value assigned to each of the three individual components that com-
prise the cost of providing individual Medicaid services. The three 
cost components of each reimbursement fee are intended to reflect 
the work, overhead, and professional liability expense required to 
provide each individual service. Except as otherwise specified, HHSC 
bases the [The] RVUs that are employed in the TMRM [must, except 
as otherwise specified, be based] upon the RVUs of the individual 
services as specified in the Medicare Fee Schedule. HHSC reviews 
[or its designee will review] any changes to or revisions of the various 
Medicare RVUs and, if applicable, adopt the changes as part of the 
TMRM, within available funding. 

(H) Resource-based reimbursement fees (RBRF)--Fees 
for individual services based upon HHSC's determination of the re-
sources that an economically efficient provider requires to provide in-
dividual services. An RBRF is defined mathematically using the fol-
lowing formula: RBRF = (total RVU * CF), where RBRF = Resource-
Based Reimbursement Fee for Service; total RVU = Relative Value 
Unit, and CF = Conversion Factor. 

(3) Calculating the payment amounts. The fee schedule 
that results from the TMRM must be composed of two separate com-
ponents: 

(A) the access-based reimbursement fees; and 

(B) the resource-based reimbursement fees [composed 
of RVUs for the work, overhead, and malpractice components]. HHSC 

multiplies the RVU [The sum of these components must then be mul-
tiplied] by the conversion factor to produce a reimbursement fee for 
each individual service. 

(4) Notwithstanding any contrary provisions, a physician 
specializing in family medicine, general internal medicine, or pediatric 
medicine will receive enhanced payments for certain evaluation and 
management services and vaccine administration services performed 
from January 1, 2013, through December 31, 2014, in compliance with 
federal legislation enacted as the Health Care and Education Reconcil-
iation Act of 2010. 

(5) HHSC may adjust the reimbursement methodology set 
forth in paragraphs (3) and (4) of this section based on the final direction 
provided by the Centers for Medicare and Medicaid Services. 

(6) When determining payment rates for providers reim-
bursed at a percentage of the rate paid to a physician (M.D. or D.O.) 
for the evaluation and management services and vaccine administra-
tion services impacted by paragraph (4) of this section, the base rate to 
which the percentage is applied is the applicable rate in effect on De-
cember 31, 2012. Provider types with rates governed by this paragraph 
include physician assistants, certified nurse midwives, licensed mid-
wives, nurse practitioners, and clinical nurse specialists, as outlined in 
§§355.8093, 355.8161, and 355.8281 of this chapter (relating to Physi-
cian Assistants; Reimbursement Methodology for Midwife Services; 
and Reimbursement Methodology). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 8, 2012. 
TRD-201205225 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 424-6900 

TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 13. REGULATIONS FOR 
COMPRESSED NATURAL GAS (CNG) 
SUBCHAPTER F. RESIDENTIAL FUELING 
FACILITIES 
16 TAC §13.185 
The Railroad Commission of Texas proposes amendments to 
§13.185, relating to Installation. The Commission proposes the 
amendments to allow the option of residential fueling for CNG 
vehicles to take place inside a garage or building, with certain 
requirements specified in subsection (b). 

James Osterhaus, Director, LP-Gas Operations, Alternative En-
ergy Division, has determined that for each of the first five years 
the proposed amendments will be in effect there will be no fiscal 
implications for state or local governments as a result of enforc-
ing or administering the amendments. 
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Mr. Osterhaus has determined that there may be some cost 
of compliance with the proposed amendments for individuals, 
small businesses, or micro-businesses. Mr. Osterhaus esti-
mates a cost of $4,000 to $5,000 for the refueling equipment, 
and an installation cost of $1,000 to $1,500 for individuals, small 
businesses, or micro-businesses to comply with the proposed 
amendments. However, because the use of indoor fueling un-
der the proposed amendments is voluntary, Mr. Osterhaus con-
cludes that persons would not choose to pay the cost for the 
equipment or installation required for indoor fueling unless there 
would be a resulting economic benefit. Mr. Osterhaus also con-
cludes that because this amendment is voluntary, there is likely 
no adverse economic impact on small businesses or micro-busi-
nesses. 

Mr. Osterhaus has also determined that the public benefit an-
ticipated as a result of enforcing or administering the amend-
ments will be the option of residential fueling taking place inside 
a garage or building. 

The 80th Legislature (2007) adopted HB 3430, which amended 
Chapter 2006 of the Texas Government Code. As amended, 
Texas Government Code, §2006.002, relating to Adoption of 
Rules with Adverse Economic Effect, requires that as a part 
of the rulemaking process, a state agency prepare a Eco-
nomic Impact Statement that assesses the potential impact of 
a proposed rule on small businesses and micro-businesses, 
and a Regulatory Flexibility Analysis that considers alternative 
methods of achieving the purpose of the rule if the proposed 
rule will have an adverse economic effect on small businesses 
or micro-businesses. 

Mr. Osterhaus has determined that the proposed amendments 
will not have an adverse economic effect on small businesses or 
micro-businesses and therefore the analysis described in Texas 
Government Code, §2006.002, is not required. 

Pursuant to Texas Government Code, §2001.022, Mr. Oster-
haus has determined that the proposed rulemaking will not have 
an adverse impact on local employment; therefore, Mr. Oster-
haus has not prepared a local employment impact statement. 

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of 
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at 
www.rrc.state.tx.us/rules/commentform.php; or by electronic 
mail to rulescoordinator@rrc.state.tx.us. Comments will be 
accepted until 12:00 noon on Monday, November 19, 2012, 
which is 31 days after publication in the Texas Register. The 
Commission finds that this comment period is reasonable 
because the proposal, as well as an online comment form, will 
be available on the Commission's web site no later than the 
day after the Commission approves publication of the proposal, 
giving interested persons additional time to review, analyze, 
draft, and submit comments. The Commission encourages 
all interested persons to submit comments no later than the 
deadline. The Commission cannot guarantee that comments 
submitted after the deadline will be considered. For further 
information, call Mr. Osterhaus at (512) 463-6692. The sta-
tus of Commission rulemakings in progress is available at 
www.rrc.state.tx.us/rules/proposed.php. 

The Commission proposes the amendments under Texas Nat-
ural Resources Code, §116.012, which authorizes the Commis-
sion to adopt rules and standards relating to compressed natural 
gas activities to protect the health, welfare, and safety of the gen-
eral public. 

Statutory authority: Texas Natural Resources Code, §116.012. 

Cross reference to statute: Texas Natural Resources Code, 
Chapter 116, §116.012. 

Issued in Austin, Texas on October 2, 2012. 

§13.185. Installation. 

(a) All such residential refueling installations shall be installed 
in accordance with the rules in this chapter [Regulations for Com-
pressed Natural Gas (CNG)]. 

(b) The primary concern for the location of the refueling sys-
tem shall be based solely upon its safety. CNG compression and dis-
pensing may [must] be located and conducted outdoors or indoors. 

(1) If the compression unit and refueling connections are 
installed indoors, the following requirements must be met: 

(A) the compression unit shall be mounted or otherwise 
located so that the unit is vented outdoors; 

(B) where the CNG residential refueling equipment or 
the vehicle being fueled is located indoors, a gas detector set to operate 
at one-fifth the lower flammability limit (LFL) of natural gas shall be 
installed in the room; and 

(C) the gas detector shall be located within six inches 
(150 mm) of the ceiling or the highest point in the room, and shall stop 
the compressor and operate an audible or visual alarm if the LFL is 
exceeded. 

(2) CNG residential fueling equipment that is listed may 
utilize a combination of ventilation or gas detection to ensure that the 
room is maintained at a level below one-fifth of the LFL of natural gas, 
as detected by the gas detector described in paragraph (1)(C) of this 
subsection. 

(c) - (d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205192 
Mary Ross McDonald 
Director, Pipeline Safety Division 
Railroad Commission of Texas 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1295 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 13. FINANCIAL PLANNING 
SUBCHAPTER F. FORMULA FUNDING 
AND TUITION CHARGES FOR REPEATED 
AND EXCESS HOURS OF UNDERGRADUATE 
STUDENTS 
19 TAC §§13.102, 13.104, 13.106, 13.107 
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The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §§13.102, 13.104, 13.106 and 
13.107, concerning formula funding and tuition charges for re-
peated and excess hours of undergraduate students and the 
limitation on formula funding for developmental and remedial 
courses. 

Specifically, a definition of non-course-based developmental ed-
ucation interventions will be added to the definitions in §13.102. 

Section 13.104 and §13.106 will be amended to indicate that 
hours attempted in non-course-based developmental education 
interventions are allowable exemptions to the excess and re-
peated hours rules. 

The proposed amendments to §13.107 will indicate that 
semester credit hours (SCH) attempted in non-course-based 
developmental education interventions fall under the limitation 
on formula funding for developmental education hours. Public 
two-year colleges may submit up to 27 SCH attempted in 
developmental education classes and interventions per student; 
public universities may submit up to 18 SCH attempted in 
developmental education classes and interventions per student. 
The amendments will also allow community colleges, public 
technical colleges, and public state colleges to convert contact 
hours to semester credit hours for the purpose of tracking 
funded and unfunded semester credit hours in developmental 
education interventions. Institutions will not be required to make 
a conversion, but may choose to do so. 

Susan Brown, Assistant Commissioner, Planning and Account-
ability, has determined that for each year of the first five years 
the amended sections are in effect, there will not be any fiscal 
implications to state or local government as a result of enforcing 
or administering the sections as proposed. 

Ms. Brown has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
will benefit from having limitations on state funding that apply to 
all developmental education activities, not simply developmental 
courses. Defining non-course-based developmental education 
interventions will ensure consistency in reporting across institu-
tions. There is no effect on small businesses. There are no 
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local 
employment. 

Comments on the proposed amendments may be submitted to 
Gary W. Johnstone, Deputy Assistant Commissioner, Planning 
and Accountability, 1200 East Anderson Lane, Austin, Texas 
78752, gary.johnstone@thecb.state.tx.us. Comments will be ac-
cepted for 30 days following publication of the proposal in the 
Texas Register. 

The amendments are proposed under the Texas Education 
Code, §61.0595 which provides the coordinating board with au-
thority to adopt rules relating to funding of excess undergraduate 
credit hours and Texas Education Code, §51.307 which allows 
the coordinating board to adopt rules for the administration of 
required and elective courses, including the Texas Success 
Initiative. 

The proposed amendments affect Texas Education Code, 
§51.3062 and §61.0595. 

§13.102. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) - (3) (No change.) 

(4) Non-Course-Based Developmental Education Inter-
ventions (also known as Non-Semester-Length Interventions and 
also referred to as interventions)--Interventions that use learning 
approaches designed to address a student's identified weaknesses and 
effectively and efficiently prepare the student for college-level work. 
These interventions must be overseen by an instructor of record, must 
not fit traditional course frameworks, and cannot include advising or 
learning support activities already connected to a traditional course; 
interventions may include, but are not limited to, tutoring, supplemen-
tal instruction, or labs. 

(5) [(4)] Remedial and Developmental Courses--Courses 
designed to correct academic deficiencies and bring students' skills to 
an appropriate level for entry into college. The term includes English 
as a Second Language (ESL) courses in which a student is placed as 
a result of failing the reading or writing portion of a test required by 
§4.56 of this title (relating to Assessment Instruments). 

(6) [(5)] Repeated Hours for Attempted Course--Hours for 
a course that is the same or substantially similar to a course that the 
student previously attempted for two or more times at the same institu-
tion. Previously attempted courses from which the student withdraws 
before the official census date shall not count as an attempted course. 

(7) [(6)] Repeated Hours for Completed Course--Hours for 
a course in which a student enrolls for two or more times that is the 
same as or substantially similar to a course that the student previously 
completed and received a grade of A, B, C, D, F, or Pass/Fail at the 
same institution. 

(8) [(7)] Student--For the purposes of this subchapter, a stu-
dent who has not been awarded a bachelor's degree or the equivalent. 

(9) [(8)] Workforce Education Courses--Courses offered 
by two-year institutions for the primary purpose of preparing students 
to enter the workforce rather than academic transfer. The term includes 
both technical courses and continuing education courses. 

§13.104. Exemptions for Excess Hours. 
The following types of hours are exempt and are not subject to the 
limitation on formula funding set out in §13.103 of this title (relating 
to Limitation on Formula Funding for Excess Hours): 

(1) - (2) (No change.) 

(3) hours from remedial and developmental courses and/or 
interventions, workforce education courses, or other courses that would 
not generate academic credit that could be applied to a degree at the 
institution if the course work is within the 27-hour limit at two-year 
colleges and the 18-hour limit at general academic institutions; 

(4) - (6) (No change.) 

§13.106. Exemptions for Repeated Hours for Attempted Courses. 
The following types of hours are exempt and are not subject to the 
limitation on formula funding set out in §13.105 of this title (relating 
to Limitation on Formula Funding for Repeated Hours for Attempted 
Course). 

(1) hours for remedial and development courses and/or in-
terventions, if the course work is within the 27-hour limit at two-year 
colleges and the 18-hour limit at general academic institutions; 

(2) - (5) (No change.) 

§13.107. Limitation on Formula Funding for Remedial and Develop-
mental Courses and Interventions. 

(a) Institutions shall not submit for formula funding any hours 
for remedial and development courses and/or interventions for which a 
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student has exceeded 18 semester credit hours of remedial and devel-
opmental courses and/or interventions in a general academic teaching 
institution, or 27 semester credit hours of remedial and developmen-
tal courses and/or interventions in a public community college, public 
technical college, or public state college. 

(b) Public community colleges, public technical colleges, 
or public state colleges may convert contact hours attempted in 
non-course-based developmental education interventions into semester 
credit hours to meet the requirements of subsection (a) of this section. 
For the purposes of this provision, 1 semester credit hour may equal 
no less than 9 contact hours or no more than 24 contact hours. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 5, 2012. 
TRD-201205223 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: January 24, 2013 
For further information, please call: (512) 427-6114 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER E. TEXAS WINDSTORM 
INSURANCE ASSOCIATION 
DIVISION 4. CONSUMER ASSISTANCE; 
CLAIM PROCESSES 
28 TAC §§5.4200, 5.4211 - 5.4222, 5.4231 - 5.4241, 5.4251 -
5.4253 
The Texas Department of Insurance proposes new 28 Texas Ad-
ministrative Code §§5.4200, 5.4211 - 5.4222, 5.4231 - 5.4241, 
and 5.4251 - 5.4253. These sections implement new appraisal 
and mediation processes for the Texas Windstorm Insurance As-
sociation enacted in House Bill 3, 82nd Legislature, 2011, 1st 
Called Session. These sections address the appraisal and medi-
ation processes; qualifications for appraisers, umpires, and me-
diators; and selection of umpires and mediators by the depart-
ment, if necessary. These sections also address the obligations 
of umpires, mediators, claimants, and the association while par-
ticipating in the processes. 

House Bill 3 created specific claims handling processes for the 
association in Insurance Code Chapter 2210, Subchapter L-1. 
Insurance Code §2210.574 establishes an appraisal process, 
and Insurance Code §2210.575 establishes a mediation 
process. Insurance Code §2210.580 requires the commissioner 
to adopt rules regarding the provisions of Insurance Code 
Chapter 2210, Subchapter L-1, including: 

(1) qualifications and selection of appraisers for the appraisal 
process; 

(2) qualifications and selection of mediators for the mediation 
process; 

(3) procedures and deadlines for the association claims han-
dling; and 

(4) any other matters regarding claims handling that are not in-
consistent with Chapter 2210. 

Rules adopted under §2210.580 must: 

(1) promote the fairness of the process; 

(2) protect the rights of aggrieved policyholders; and 

(3) ensure that policyholders may participate in the claims review 
process without the necessity of engaging legal counsel. 

Overview 

This proposal sets out detailed processes for appraisal when a 
claimant disputes the amount the association will pay for a cov-
ered loss, and for mediation when the association denies cov-
erage for a claim. The sections provide qualifications and ethi-
cal requirements, and list conflicts of interest for appraisers, ap-
praisal umpires, and mediators. Insurance Code Subchapter L-1 
requires the department to select an umpire or mediator if the 

         parties cannot agree on one. Thus, these sections establish um-
pire and mediator rosters, along with requirements to qualify for, 
register for, and remain on the rosters. 

These sections apply to all association appraisals and me-
diations regardless of whether the department selects the 
umpire or mediator. Under Insurance Code §2210.580 and 
§2210.575(j), the commissioner's authority to adopt rules for 
association claims processes extends beyond disputes where 
the department selects the umpire or mediator. First, Insurance 
Code §2210.580(a)(1) requires the commissioner to adopt rules 
for the qualification and selection of appraisers and mediators. 
Second, Insurance Code §2210.580(a)(4) requires the com-
missioner to adopt rules concerning any other matters that are 
consistent with Chapter 2210, Subchapter L-1. Third, Insurance 
Code §2210.575(j) requires the commissioner to establish 
mediation process rules that include provisions for expediting 
mediation, facilitating the ability of claimants to appear with or 
without counsel, and providing that formal rules of evidence do 
not apply to mediation. These requirements are not limited to 
disputes where the department appoints the umpire or mediator. 

Among those requirements are rules for qualification and selec-
tion of umpires, as well as for costs and disclosure of conflicts of 
interest. Other requirements for appraisers, umpires, and me-
diators include obligations such as general duties, fairness, and 
confidentiality. The intent of these requirements is to ensure con-
sistency and promote the fairness of the process throughout all 
association appraisals and mediations. They also protect the 
rights of aggrieved policyholders by ensuring that those involved 
in the claims process act fairly and independently. Requirements 
for disclosure of conflicts of interest ensure that parties and the 
department have the information they need to decide whether 
a person should serve for a particular dispute. Requiring that 
all costs shared by the parties be reasonable and necessary 
gives some guidance to the parties and those they hire about 
how much each party can be required to pay. 

These sections set out a variety of ethical requirements for ap-
praisers, umpires, and mediators. They include prohibiting ap-
praisers from withdrawing except under limited circumstances, 
prohibiting ex parte communications, and requiring confidential-
ity. These requirements promote the fairness of the process, 
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protect the rights of aggrieved policyholders, and help ensure 
that the claimant can participate without an attorney. 

These requirements are derived from the following sources: 

(1) Texas Code of Judicial Conduct, available at: 
http://www.courts.state.tx.us/Judethics/canons.asp; 

(2) Texas Supreme Court Ethical Guidelines for Mediators, 
available at: http://www.supreme.courts.state.tx.us/Misc-
Docket/05/05910700.pdf: 

(3) Texas Civil Practice and Remedies Code, Chapter 154; 

(4) Code Of Ethics For Appraisers In Insurance Appraisals, 
created by the Windstorm Insurance Network, available at: 
http://www.windnetwork.com/wind_files/WINDAppraiserCode-
ofEthicsJan2012.pdf; 

(5) Code of Ethics for Umpires in Insurance Appraisals, created 
by the Windstorm Insurance Network, available at: http://wind-
network.com/wind_files/WINDCodeofEthics_Fall2007.pdf; and 

(6) The department's Hurricane Ike Mediation Pilot Program. 

Appraisal Process 

When the association accepts coverage for a claim, in full or in 
part, it notifies the claimant of the amount the association will 
pay for the covered loss. A claimant who disputes that amount 
may begin the appraisal process by demanding appraisal under 
the association policy. The association must give the claimant a 
notice explaining the appraisal process within seven days of the 
demand, unless that notice was included with the association's 
notice accepting the claim. The association and the claimant 
(the parties) each select an appraiser. Because Insurance Code 
§2210.574(d)(2) requires the parties to share appraisal costs 
equally, each party must tell the other party the fees the appraiser 
will charge. 

The two appraisers must then select an independent and qual-
ified appraisal umpire. The umpire participates in the dispute 
only if the two appraisers cannot agree on the value of the claim. 
If the two appraisers cannot agree on an umpire, either may re-
quest the department to select an umpire. If a party requests an 
umpire, the department will create a selection panel consisting 
of at least five umpires from the umpire roster. The department 
will notify those umpires of possible inclusion on an umpire se-
lection panel. Those umpires must respond to the department, 
stating whether they would accept selection as umpire for the 
dispute. Responses must include information about conflicts of 
interest. Based on this information, the department determines 
which umpires will be on the umpire selection panel. 

The department then sends the umpire selection panel to the 
parties. The parties may agree on an umpire from the panel. 
If the parties do not agree, they may object to umpires on the 
panel. Objections may be based on good cause, or on the fact 
that the umpire is insured by the association. The department 
then selects an umpire from the umpires that the parties or ap-
praisers have not objected to. 

After an appraiser has considered all information from the par-
ties and all other reasonably available information, the appraiser 
must give the parties an itemized written appraisal. If the ap-
praisers agree on the amount of the loss, that is the final deci-
sion. If the two appraisers fail to agree, the umpire participates 
in the decision. The umpire reviews the itemized appraisals and 
all of the information that either party submits. An itemized deci-
sion agreed to by any two of the three (appraisers and umpire) 

is binding on the parties as to the amount of loss the association 
will pay for the claim. 

Additional obligations for department-selected umpires include 
sending the parties a notice stating whether the umpire is insured 
by the association, and charging a specified fee of $150 per hour. 
The department-selected umpire and the parties must sign an 
appraisal contract, and the umpire must notify the department 
when the appraisal is complete. 

Mediation Process 

When the association denies coverage for a claim, in full or in 
part, the association notifies the claimant of the decision. If the 
claimant disputes that decision and gives the association a no-
tice of intent to file suit, the association may request mediation. 
The association must give the claimant a notice explaining the 
mediation process. The association and the claimant must se-
lect a mediator. If they cannot agree on a mediator, either party 
may request the department to select a mediator from the medi-
ator roster. 

If a party requests a mediator, the department will create a selec-
tion panel consisting of at least five mediators from the mediator 
roster. The department will notify those mediators of possible 
inclusion on a mediator selection panel. Those notified must re-
spond, stating whether they would accept selection as media-
tor for the dispute. Responses must include information about 
conflicts of interest. Based on this information, the department 
determines which mediators will be on the mediator selection 
panel. 

The department then sends the mediator selection panel to the 
parties. The parties may agree on a mediator from the panel. 
If the parties do not agree, they may object to mediators on the 
panel based on good cause, or on the fact that the mediator 
is insured by the association. The department then selects a 
mediator from the mediators that neither party has objected to. 

The mediator must select a location, schedule the mediation, 
and notify the parties of the time and place for the mediation. The 
mediator must review all information that the parties submit. The 
mediator must conduct the mediation, and comply with the Texas 
Supreme Court Ethical Guidelines for Mediators. Additional obli-
gations for department-selected mediators include sending the 
parties a notice stating whether the mediator is insured by the 
association, and charging a specified fee of $150 per hour. The 
department-selected mediator and the parties must sign a medi-
ation contract and the mediator must notify the department when 
the mediation is complete. 

General Sections 

The final three sections in this proposal--§§5.4251 - 5.4253--ap-
ply to both appraisal and mediation. Section 5.4251 provides 
requirements for submitting items to the department. Section 
5.4252 provides requirements and instructions for a party to 
object to a department-selected mediator or umpire. Section 
5.4253 gives notice that the department may in the future 
decide to outsource some or all of the department's or the 
commissioner's functions related to these rules. 

This proposal is necessary to implement the appraisal and medi-
ation processes required under HB 3. The following discussion 
outlines the rule sections that establish the processes and re-
quirements. 

§5.4200. Definitions. 

Section 5.4200 provides definitions for key terms in this division. 
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§5.4211. Appraisal Process. 

Section 5.4211 outlines the appraisal process, which is found 
in §§5.4211 - 5.4222. The appraisal process in these sections 
corresponds to the process in the association policy, as required 
by Insurance Code §2210.574(d)(1). 

§5.4212. Appraisal Process - Appraiser Qualifications and Con-
flicts of Interest. 

Section 5.4212 provides qualifications for appraisers for all as-
sociation appraisals, as required by Insurance Code §2210.080. 
The qualifications were chosen from the construction and insur-
ance industry because they reflect the skills an appraiser needs 
to properly determine the cost to repair damage. 

Section 5.4212 also describes potential conflicts of interest that 
could cause an appraiser to be biased. Unbiased appraisers 
promote the fairness of the process. These potential conflicts 
were chosen because they demonstrate factors that may cause 
an appraiser to have a personal or financial interest in conflict 
with the appraiser's duties. Commenters in the informal com-
ment process suggested some of the potential conflicts for um-
pires and they function similarly for appraisers. 

Potential conflicts do not automatically mean that an appraiser 
may not be on the roster or may not serve for a particular dis-
pute. Rather, the process simply gives the parties the informa-
tion about the conflicts and allows them to decide whether the 
potential conflict is significant. 

§5.4213. Appraisal Process - Appraiser Obligations. 

Section 5.4213 provides obligations for appraisers for all associ-
ation appraisals, including ethical requirements. These require-
ments promote the fairness of the process, as do the other sub-
sections in §5.4213. 

§5.4214. Appraisal Process - Umpire Qualifications and Con-
flicts of Interest. 

Section 5.4214 provides qualifications for umpires for all associ-
ation appraisals. Insurance Code §2210.580 requires the com-
missioner to adopt rules concerning qualifications and selec-
tion of appraisers, mediators, and members of the expert panel. 
While §2210.580 does not specifically mention umpires, it does 
require rules for any other matters regarding the handling of 
claims that are consistent with Subchapter L of Chapter 2210. 
Given the importance of the umpire to the appraisal process, it 
is consistent with Subchapter L to provide rules for the qualifica-
tions and selection of umpires. 

A person who qualifies to be an appraiser under §5.4212 also 
qualifies to be an umpire. Additionally, attorneys and judges may 
qualify as umpires. Attorneys and judges typically have experi-
ence evaluating information and making decisions about con-
flicting evidence. 

Umpires must disclose conflicts when they register for the umpire 
roster. They must also disclose conflicts when the department or 
the parties select them. Potential conflicts do not automatically 
mean that an umpire may not be on the roster or may not serve 
for a particular dispute. Rather, the parties or the department 
can consider those conflicts when selecting an umpire. 

In contrast, subsection (b)(2) provides that a qualified umpire 
may not have any disqualifying conflicts of interest listed in sub-
section (e). Disqualifying conflicts are critical enough that an um-
pire who has one cannot avoid at least the appearance of bias. 
Thus, a person with a disqualifying conflict may not serve as um-

pire for a dispute where the conflict applies. Some disqualifying 
conflicts--such as being related to the claimant--bar an umpire 
only from a particular dispute. Others, such as being an associ-
ation employee, bar the umpire from all association appraisals, 
and prevent the umpire from being on the umpire roster. 

§5.4215. Appraisal Process - Umpire Roster. 

Section 5.4215 establishes requirements and an application pro-
cedure for a person to be placed on the umpire roster required 
by Insurance Code §2210.574. Subsection (e) allows the de-
partment to limit the number of umpires on the roster, which the 
department might do to limit administrative costs. The depart-
ment will publish the umpire roster on its website. This offers 
the public access to the information, which benefits policyhold-
ers seeking qualified umpires and umpires seeking employment. 

An umpire's term on the roster is three years. Umpires may reg-
ister for another term, and there is no limit to the number of terms 
an umpire may serve. 

§5.4216. Appraisal Process - Removal of Umpire from Roster. 

Section 5.4216 establishes the process and reasons the depart-
ment may use to remove umpires from the roster. This promotes 
the fairness of the process and protects the rights of policyhold-
ers by ensuring that the department can remove an umpire from 
the roster if the umpire does not meet the rule requirements. 

§5.4217. Appraisal Process - Umpire Selection by Department. 

Section 5.4217 establishes the selection process when the ap-
praisers cannot agree on an umpire and a party asks the depart-
ment to select an umpire from the umpire roster. Under §5.4217, 
the department will create an umpire selection panel consisting 
of several potential umpires. The parties have the opportunity 
to object to umpires on the umpire selection panel. The depart-
ment then selects an umpire from those remaining on the umpire 
selection panel. 

Although the statute does not require an umpire selection panel, 
this process will help ensure that the selected umpire is unbi-
ased. The department still makes the final umpire selection, but 
the parties are in a better position than the department to deter-
mine whether a particular umpire has a conflict related to them or 
to the particular dispute. Likewise, the statute does not require 
allowing parties to object to umpires for good cause. Nonethe-
less, allowing parties to object to umpires on the umpire selection 
panel protects the rights of aggrieved claimants because it helps 
ensure that the department does not select a biased umpire. 

The conflict of interest provisions of Insurance Code §2210.010 
apply to umpires. Section 2210.010(a) states that "'presiding of-
ficer' includes a judge, mediator, arbitrator, appraiser, or panel 
member" (emphasis added). Section 2210.010 then provides 
requirements for people that the commissioner assigns "to act 
as presiding officer to preside over or resolve a dispute." The 
commissioner selects an umpire under §2210.574(e) to partici-
pate in the resolution of a dispute. The purpose of the umpire is 
to resolve the dispute when the appraisers are unable to do so. 
Thus, the requirements of Insurance Code §2210.010 apply to 
umpires. 

In contrast, although §2210.010 mentions appraisers, the re-
quirements from §2210.010 do not apply to a party's appraiser 
under this rule. The commissioner does not assign or select ap-
praisers for disputes. Thus, for purposes of this rule, appraisers 
are not treated as presiding officers under §2210.010. 

§5.4218. Appraisal Process - Umpire Obligations. 
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Section 5.4218 establishes obligations for umpires for all asso-
ciation appraisals. To promote fairness and protect the rights 
of policyholders, §5.4218 contains requirements for conflicts 
of interest, ethics, and fees. Based on informal comments, 
§5.4218(d) limits the umpire's work to only those items on 
which the appraisers disagree. This promotes efficiency in the 
appraisal process, thus reducing costs for both parties. 

§5.4219. Appraisal Process - Additional Obligations for Depart-
ment-Selected Umpires. 

Section 5.4219 provides additional obligations that apply only to 
umpires that the department selects. The parties and media-
tor must sign a contract that requires the parties and the umpire 
to comply with this title, under subsection (c). Using a contract 
helps ensure that the parties are aware of their rights and re-
sponsibilities. 

In subsection (e), the department has set a maximum umpire fee 
of $150 per hour. Insurance Code §2210.580 requires the com-
missioner to adopt rules that are not inconsistent with Subchap-
ter L-1, and that promote the fairness of the process. A set fee 
helps ensure the fairness of the process because all claimants 
using the department-selected umpires will pay the same hourly 
rate. This is reasonable because the fees umpires charge vary 
widely. It would not be fair to claimants with similar claims for the 
department to select umpires with widely different fees. 

Subsection (d)(4) allows umpires to charge for travel costs. The 
department will try to select umpires from the same area as the 
claimant, to minimize travel costs for most appraisals. Nonethe-
less, there may be circumstances where the department selects 
an umpire who must travel. This might occur when there is no 
umpire close to the claimant, the appraisal requires special ex-
pertise, or there is a major storm and all local umpires are busy. 

§5.4220. Appraisal Process - Prohibited Communications. 

Section 5.4220 provides confidentiality requirements for parties, 
appraisers, and umpires. Prohibiting private communications 
between the umpire and one party helps ensure that the umpire 
is not unduly influenced by that party and helps the umpire avoid 
the appearance of bias. Likewise, prohibiting communications 
with third parties helps ensure that the umpire is not influenced 
by the third parties and prevents the appearance of bias. These 
prohibitions promote the fairness of the process and protect the 
claimant's rights. 

§5.4221. Appraisal Process - Costs. 

As required by Insurance Code §2210.574(d)(2), §5.4221 re-
quires each party to pay one-half of all costs charged or incurred 
in connection with the appraisal. Section 5.4221 applies to all 
appraisals under the Insurance Code, not just those involving 
commissioner appointed umpires. Subsection (a) limits costs to 
those that are reasonable and necessary. Because each party 
is potentially liable for costs that the other party incurs, it pro-
motes the fairness of the process to ensure that one party may 
not charge the other for unreasonable or unnecessary costs. 
Insurance Code §2210.580 authorizes these requirements be-
cause they relate to the claims process and are consistent with 
and promote the purposes of Subchapter L-1. 

§5.4222. Appraisal Process - Extensions of Deadlines. 

Insurance Code §2210.581 authorizes the commissioner, on a 
showing of good cause, to extend any deadlines established un-
der Insurance Code Chapter 2210, Subchapter L-1, for up to 
120 days in aggregate. Thus, §5.4222 provides that the com-

missioner may extend appraisal deadlines. A request for an ex-
tension must be submitted as required under §5.4251 of this title. 

Insurance Code §2210.010 separately authorizes the commis-
sioner, on a showing of good cause, to extend the deadline to 
submit an objection under Insurance Code §2210.010(e). As 
stated in §5.4222(d), an extension for purposes of Insurance 
Code §2210.010 does not count against the 120-day aggregate 
limit for extensions under Insurance Code §2210.581. Finally, 
the commissioner may not extend the deadline for the umpire to 
notify the parties that the umpire is insured by the association 
because Insurance Code §2210.010(b) does not state that the 
commissioner may extend that deadline. 

§5.4231. Mediation Process. 

Section 5.4211 outlines the mediation process in §§5.4231 -
5.4241. Section 5.4231(d) allows the parties to participate in 
mediation without an attorney, as required by Insurance Code 
§2210.580(b). Subsection (d) also prohibits the association from 
bringing an attorney to the mediation if the claimant does not. 
This promotes fairness and prevents disparities in bargaining 
power, enabling claimants to appear without attorneys. 

Section 5.4231(e) provides that mediations are confidential set-
tlement negotiations. Thus, information presented will not be 
admissible under Rule 408 of the Texas Rules of Evidence un-
less it is otherwise admissible. Additionally, no one is permitted 
to record the mediation and parties must give all notes to the me-
diator to destroy. These requirements correspond to the Texas 
Supreme Court Ethical Guidelines for Mediators, which require 
confidentiality by mediators. 

Section 5.4231(h) requires mediation agreements to be written 
and signed. Subsection (h) allows partial agreements, and al-
lows agreements for parts of the claim for which the association 
accepts coverage, which would normally go to appraisal under 
§2210.574. This applies only if some part of the claim is sub-
ject to resolution under Insurance Code §2210.575. If an agree-
ment is not reached, disputes as to the amount of loss under 
Insurance Code §2210.574 must be resolved under that sec-
tion and department rules concerning the appraisal process. A 
mixed claim does not extend or abate any timeline under Insur-
ance Code Chapter 2210, unless extended by the commissioner 
on a showing of good cause. This subsection is consistent with 
Chapter 2210, Subchapter L, because it promotes efficiency and 
helps prevent litigation. 

§5.4232. Mediation Process - Mediator Qualifications and Con-
flicts of Interest. 

Section        
ciation mediations. It also describes both potential and disqual-
ifying conflicts of interest. To qualify as a mediator, §5.4232(b) 
requires a 40-hour basic mediation course that either: 

(1) is conducted by an alternative dispute resolution sys-
tem described in Texas Civil Practice and Remedies Code 
§154.021(a)(1); or 

(2) complies with Texas Mediation Trainers Roundtable stan-
dards. 

Requiring mediation courses that meet these standards is con-
sistent with the qualifications for mediators in Texas Civil Practice 
and Remedies Code §154.052. To qualify under §154.052(a), a 
person must have completed a 40-hour "course conducted by an 
alternative dispute resolution system or other dispute resolution 
organization approved by the court making the appointment." 

5.4232 provides qualifications for mediators for all asso-
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Under Insurance Code §2210.575, a court will not be involved 
in the association's mediation process, so allowing courses that 
meet the Texas Mediation Trainers Roundtable standards allows 
flexibility while still ensuring that the mediation courses meet 
minimum standards. The Texas Mediator Credentialing Associ-
ation has adopted the Roundtable standards, and more than 20 
mediation organizations have affirmed that their training meets 
the standards. See http://tmtr.org/trainers/. 

This proposal divides conflicts of interest between potential con-
flicts and disqualifying conflicts, under subsections (d) and (e). 
Mediators must disclose conflicts when they register for the um-
pire roster. They must also disclose conflicts when they are se-
lected for a dispute by the department or the parties. Potential 
conflicts do not automatically mean that a mediator may not be 
on the roster or may not serve for a particular dispute. Rather, 
the parties or the department can consider those conflicts when 
selecting a mediator. 

In contrast, subsection (b)(2) requires that a qualified mediator 
may not have any disqualifying conflicts of interest listed in sub-
section (e). Disqualifying conflicts are critical enough that a me-
diator who has one cannot avoid the appearance of bias. Thus, 
a mediator with a disqualifying conflict may not serve as media-
tor for a dispute where the conflict applies. Some disqualifying 
conflicts--such as being related to the claimant--bar a mediator 
only from a particular dispute. Others, such as being an associa-
tion employee, bar the mediator from all association mediations, 
and prevent the mediator from being on the mediator roster. 

§5.4233. Mediation Process - Mediator Roster. 

Section 5.4233 establishes requirements and an application pro-
cedure for a person to be placed on the mediator roster required 
by Insurance Code §2210.575(i). Subsection (e) allows the de-
partment to limit the number of mediators on the roster, which 
the department might do to limit administrative costs. The de-
partment will publish the mediator roster on its website. This of-
fers the public access to information, which benefits policyhold-
ers seeking mediators and mediators seeking employment. 

A mediator's term on the roster is three years. Mediators may 
register for another term, and there is no limit to the number of 
terms a mediator may serve. 

§5.4234. Mediation Process - Removal of Mediator from Roster. 

Section 5.4234 establishes the process and reasons the depart-
ment may use to remove mediators from the roster. This pro-
motes the fairness of the process and protects the rights of pol-
icyholders by ensuring that the department can remove a medi-
ator from the roster if the mediator is not meeting rule require-
ments. 

§5.4235. Mediation Process - Mediator Selection by Depart-
ment. 

Section 5.4235 outlines the process that takes place when the 
parties cannot agree on a mediator and a party asks the de-
partment to select a mediator from the mediator roster. Un-
der §5.4235, the department will create a mediator selection 
panel consisting of several potential mediators. The parties have 
the opportunity to object to mediators on the mediator selection 
panel. The department then selects a mediator from those re-
maining on the mediator selection panel. 

Although the statute does not require a mediator selection panel, 
the process helps to ensure that the selected mediator is unbi-
ased. The department still makes the final mediator selection, 

but the parties are in a better position than the department to 
determine whether a particular mediator has a conflict related 
to them or to the particular dispute. Likewise, allowing parties 
to object to mediators for good cause is within the department's 
authority to allow, as discussed previously under §5.4217 (Ap-
praisal Process - Umpire Selection by Department). Addition-
ally, offering a mediator selection panel expedites the mediation 
process, as required by Insurance Code §2210.575(j), because 
the department does not have to start over with the selection 
process if a party validly objects to a mediator. 

§5.4236. Mediation Process - Mediator Obligations. 

Section 5.4236 establishes mediator obligations for all associ-
ation mediations. The obligations are derived from Texas Civil 
Practice and Remedies Code Chapter 154, the Texas Supreme 
Court Ethical Guidelines for Mediators, and the department's 
Hurricane Ike Mediation Pilot Program. To promote fairness and 
protect the rights of policyholders, §5.4218 contains require-
ments for conflicts of interest, ethics, and fees. To ensure the 
efficiency of the process, the mediator is required to schedule 
the mediation, choose a location, and give notice to the parties 
of the date, time, and place. 

The confidentiality requirements in subsection (j) are derived 
from the Texas Supreme Court Ethical Guidelines for Mediators, 
Guideline 8, Comment C, and from the department's Hurricane 
Ike Mediation Pilot Program. 

Subsection (l) requires mediators to comply with the Texas 
Supreme Court Ethical Guidelines for Mediators. These are 
commonly followed by mediators. For example, the Texas 
Mediator Credentialing Association has made those guidelines 
mandatory. See http://www.txmca.org/ethics.htm. 

§5.4237. Mediation Process - Additional Obligations for Depart-
ment-Selected Mediators. 

Section 5.4237 provides additional obligations that apply only to 
umpires that the department selects. The parties and mediator 
must sign a contract that requires them to comply with this title, 
under subsection (d). Using a contract helps ensure that the 
parties are aware of their rights and responsibilities. 

In subsection (e), the department has set a maximum media-
tor fee of $150 per hour. Insurance Code §2210.580 requires 
the commissioner to adopt rules that are not inconsistent with 
Subchapter L-1, and that promote the fairness of the process. 
A set fee helps ensure the fairness of the process because all 
claimants using the department-selected mediators will pay the 
same hourly rate. This is reasonable because the fees medi-
ators charge vary widely. It would not be fair to claimants with 
similar claims for the department to select mediators with widely 
different fees. 

Subsection (e) authorizes the mediator to charge a four-hour 
minimum fee to ensure that the mediation process has a reason-
able chance of success. The mediator rules authorize a four-
hour minimum while the appraisal rules authorize a two-hour 
minimum because of the different nature of the work. In medi-
ation, it is important that the parties have an opportunity to fully 
explore the issues and do not feel financial pressure to settle too 
quickly. That pressure does not exist in appraisal. 

Subsection (f) allows mediators to charge for travel costs. The 
department will try to select mediators from the same area as the 
claimant, to minimize travel costs for most mediations. Nonethe-
less, there may be circumstances where the department selects 
a mediator who must travel. This might occur when there is no 
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mediator close to the claimant, the mediation requires special 
expertise, or there is a major storm and all local mediators are 
busy. 

§5.4238. Mediation Process - Association Obligations and 
§5.4239. Mediation Process - Claimant Obligations and Privi-
leges. 

Sections 5.4238 and 5.4239 detail the obligations of the associa-
tion and the claimant, respectively. Because most of the obliga-
tions apply to both, the discussion below covers both sections. 

The claimant may attend the mediation with or without an attor-
ney, under 5.4239(d). The association may only be represented 
by an attorney if the claimant is also represented by an attor-
ney, under §5.4238(e). These provisions help to ensure that 
the claimant may participate in the mediation process without 
an attorney, as required by Insurance Code §2210.575(j) and 
§2210.580(b). The association inherently is in a stronger posi-
tion than the claimant. Association personnel have experience 
with insurance, claims, and mediations. Adding an attorney to 
the team facing an unrepresented claimant only increases the 
disparity, and does not further the goal of ensuring that a claimant 
may participate without an attorney. 

Section 5.4238 and §5.4239 contain requirements to ensure the 
efficiency and fairness of the process. For example, the parties 
must be represented in the mediation by someone who knows 
the facts and is authorized to settle. The parties may bring other 
people to assist the primary representative. Additionally, the par-
ties must inform each other about who will attend the mediation, 
and comply with requirements for rescheduling. 

To promote fairness, the parties must negotiate in good faith, 
under §5.4238(j) and §5.4239(i). The department recognizes 
that the association is in a superior bargaining position because 
association personnel have experience with insurance, claims, 
and mediation. Thus, to further ensure fairness and protect the 
claimant's rights, particularly where a claimant is not represented 
by an attorney, a claimant may rescind the mediation agree-
ment if the claimant has not accepted payment, under subsec-
tion (j). Correspondingly, if the claimant does not rescind or if the 
claimant's attorney signs the mediation agreement, the agree-
ment acts as a release of the association's liability on the claim, 
under subsection (k). This helps ensure that the process is fair 
to the association as well as to the claimant. 

§5.4240. Mediation Process - Costs. 

As required by Insurance Code §2210.575(h), §5.4240 requires 
each party to pay one-half of all costs charged or incurred in 
connection with the mediation. In subsection (b)(4), the depart-
ment limited costs to those that are reasonable and necessary. 
Because each party is potentially liable for costs that the other 
party incurs, it promotes the fairness of the process to ensure 
that one party may not charge the other for unreasonable or un-
necessary costs. 

If a party cancels with less than 24 hours notice or fails to appear 
for mediation, the party must pay the mediator a $50 reschedul-
ing fee to compensate the mediator. If the association fails to 
appear for mediation, subsection (e) requires the association to 
pay the claimant for any actual costs incurred in attending the 
mediation, plus the cost of lost wages. This promotes fairness 
and protects the claimant's rights by preventing the association 
from abusing the mediation process. This requirement is derived 
from the department's Hurricane Ike Mediation Pilot Project. 

§5.4241. Mediation Process - Deadlines and Extensions. 

Section 5.4241 explains the 60-day deadline to complete media-
tion under Insurance Code §2210.575. Subsection (c) provides 
for deadline extensions by agreement or by the commissioner. 
Insurance Code §2210.581 authorizes the commissioner, on a 
showing of good cause, to extend any deadlines established un-
der Insurance Code Chapter 2210, Subchapter L-1, for up to 
120 days in aggregate. Thus, §5.4241 provides that the com-
missioner may extend mediation deadlines. A request for an 
extension must be submitted as required under §5.4251 of this 
title. 

Insurance Code §2210.010 separately authorizes the commis-
sioner, on a showing of good cause, to extend the deadline to 
submit an objection under Insurance Code §2210.010(e). As 
stated in §5.4241(f), an extension for purposes of Insurance 
Code §2210.010 does not count against the 120-day aggregate 
limit for extensions under Insurance Code §2210.581. Finally, 
the commissioner may not extend the deadline for the umpire to 
notify the parties that the umpire is insured by the association 
because Insurance Code §2210.010(b) does not state that the 
commissioner may extend that deadline. 

§5.4251. Requests and Submissions to the Department. 

Section 5.4251 provides requirements for submitting items to the 
department. This section applies to all the department media-
tions and appraisals. Items that may be submitted include re-
quests to be on the mediator or umpire roster, requests for the 
department to appoint a mediator or an umpire, and objections 
to mediators or umpires. 

§5.4252. Objections. 

Section 5.4252 provides requirements and instructions for a 
party to object to a department-selected mediator or umpire. 
Parties may object either because the association insures the 
mediator or for good cause, under subsections (b), (c), and (e). 
Although good cause objections are not specifically authorized 
by statute, they are consistent with Subchapter L, and they 
further the purposes of fairness and efficiency of the process. 

Insurance Code §2210.010(c) allows parties to object if the 
presiding officer is insured by the association. More broadly, 
§2210.010(d) requires the commissioner to assign a different 
presiding officer if the commissioner determines that the pre-
siding officer has a direct financial or personal interest in the 
outcome of the dispute. This authority extends beyond replacing 
a presiding officer for being insured by the association. It allows 
the department to replace a presiding officer for good cause. 
Section 2210.580 gives the department authority to adopt this 
requirement because it is consistent with Subchapter L and the 
purposes listed in §2210.580(b). 

Subsection (d) provides that a party who does not object to a me-
diator on a selection panel may not object later for good cause 
based on information the department provided with the selection 
panel. This provision promotes the efficiency of the process be-
cause it prevents a party from waiting to object until after a me-
diator is selected or after the mediation has started. Claimants' 
rights are protected because they may object later based on 
other information. 

§5.4253. Contract Administrator. 

Section 5.4253 gives notice that the department may in the future 
decide to outsource some or all of the department's or the com-
missioner's functions related to these rules. Government Code 
Chapter 2155 gives the department authority to issue contracts 
for services. 
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FISCAL NOTE. C.H. Mah, Associate Commissioner of the Prop-
erty and Casualty Section, Regulatory Policy Division, has deter-
mined that for each year of the first five years of the proposed 
rules, there will be no fiscal impact to state and local govern-
ments as a result of the enforcement or administration of the 
proposal. There will be no measurable effect on state govern-
ment, local employment, or the local economy as a result of the 
proposal. 

PUBLIC BENEFIT/COST NOTE. Mr. Mah has also determined 
that for each year of the first five years the proposed sections are 
in effect, there will be public benefits resulting from the proposal 
and costs to persons required to comply with the proposal. 

A. Anticipated Public Benefits 

The anticipated public benefit is the availability of the appraisal 
and mediation processes to resolve claim disputes, as required 
by Insurance Code §2210.574 and §2210.575. Further, the sec-
tions provide benefits by: 

(1) promoting the fairness of the processes; 

(2) protecting the rights of aggrieved policyholders; and 

(3) ensuring that policyholders may participate in the claims re-
view process without the necessity of engaging legal counsel. 

B. Estimated Costs to Comply with this Proposal 

The association, appraisers, umpires, mediators, and claimants 
will incur costs to comply with this proposal. Costs will only occur 
if a claimant disputes the association's decision on a claim. The 
number of disputed claims will depend on the number of claims 
filed with the association. 

Costs under this proposal include the cost of sending applica-
tions, notices, requests, responses, and objections to the depart-
ment or the parties. Based on the cost of printing and mailing, 
the department estimates that it will cost less than $1.00 to print 
and mail each item. People might also fax or email these items, 
which costs even less than mailing. 

(1) Mediator and Umpire Fees and Costs 

As discussed under §5.4219 and §5.4237, the department set 
the fees to be charged by department-selected umpires and me-
diators. The department based these fees on information sub-
mitted by umpires and mediators on the temporary rosters. To 
prepare for the possibility that the department might need an 
umpire or mediator before these sections are effective, the de-
partment created a temporary roster of qualified umpires. The 
department required umpires on the roster to submit their fees. 
The submitted fees ranged from an hourly rate of $62.50 to $250 
for residential appraisals, and $75 to $300 for commercial ap-
praisals. The median fee is $150 for both commercial and resi-
dential, while the average is $161.17 for residential and $175.73 
for commercial. 

Given that all umpires on the roster are qualified, and that no 
one is compelled to be on the roster, it is rational to set a consis-
tent reasonable fee for the department-selected umpires. Hav-
ing claimants in similar circumstances pay the same fee pro-
motes the fairness of the process. The department chose to use 
the median of $150 for the fee because medians are usually not 
skewed by highs and lows, while averages may be. 

There may be other costs associated with the appraisal and me-
diation processes including travel, copies, or postage. Travel 
costs may include airfare, mileage, hotel, and meals. The de-
partment cannot estimate these costs per claim because they 

will depend on factors related to the specific nature of each dis-
pute. Factors include the location of the property; the type, value, 
and complexity of the claim; and the source of the copies and the 
type of shipping chosen. 

(2) Association 

The department has determined that the association will incur 
costs to send an explanation of the mediation or appraisal 
process to claimants, under §5.4211(b) and §5.4231(b). The 
number of notices will depend on the number of disputed 
claims. The department estimates that it will take an association 
attorney approximately one hour to prepare the notices. The 
hourly salary of the association's legal vice-president, David 
Weber, is approximately $71 per hour, based on his web-posted 
salary translated into a 40-hour week for 52 weeks per year. 
Thus, the cost of the notices would be $71 plus approximately 
$1 per notice for mailing. Because the number of notices 
corresponds to the number of disputed claims, the department 
cannot estimate the actual number of notices. 

(3) Appraisers 

Appraisers for disputed association claims will incur costs to 
comply with appraiser obligations in §5.4213. Appraisers may 
incur costs to determine their conflicts of interest and sending 
them to the parties, under §5.4213(b). The amount of time it 
will take to determine the conflicts of interest will depend on the 
nature of and parties to the dispute, and the number of conflicts 
the appraiser has. While it is impossible to determine this figure 
with certainty, the department estimates it will take between 30 
minutes and two hours to determine conflicts. Based on the 
median hourly charge of $150 for umpires on the roster--many 
of whom are appraisers--the cost would range between $75 and 
$300. 

(4) Umpires and Mediators 

People who choose to register for the umpire or mediator rosters 
will incur costs to submit a registration. This cost will recur every 
three years as the umpire or mediator renews the registration, 
under §5.4215 and §5.4233. Umpires and mediators on the ros-
ters will incur costs to respond to the department requests for 
information for the selection panel, under §5.4217 and §5.4235. 
The department estimates it will take approximately 15 minutes 
to prepare a registration or to respond to department requests. 
Based on the median hourly charge of $150 for umpires and me-
diators on the roster, the cost would range from $37.50 to $75. 

Umpires may incur costs to determine their conflicts of inter-
est and send them to the department or to the parties, under 
§§5.4215, 5.4217, 5.4218, 5.4233, 5.4235, and 5.4236. The 
amount of time it will take to determine the conflicts of inter-
est will depend on the nature of and parties to the dispute, and 
the number of conflicts the umpire has. While it is impossible to 
determine this figure with certainty, the department estimates it 
will take between 30 minutes and two hours to determine con-
flicts. Based on the median hourly charge of $150 for umpires 
and mediators on the roster, the cost would range between $75 
and $300. 

(5) Parties 

Parties may incur costs to send the department requests to se-
lect an umpire or mediator, under §5.4211 and §5.4231. Parties 
may also incur costs to send the department objections to um-
pires or mediators, under §§5.4217, 5.4235, and 5.4252. The 
number of requests and objections will depend on the number 
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of disputed claims where the appraisers or parties cannot agree 
on an umpire or mediator. 

Parties will incur costs if the department selects an umpire or 
mediator for their dispute. Each party must pay one-half of 
the hourly rate of $150 for umpires or $150 for mediators. As 
discussed above, these costs are based on the hourly rates 
charged under §5.4220 for umpires and §5.4237 for mediators. 

The association estimates that the average mediation takes six 
hours. The association also estimates that on a residential claim, 
the average appraiser spends 12 to 16 hours working, while the 
average umpire spends 8 to 12 hours. The association estimates 
that commercial claims typically involve more hours, but it is im-
possible to accurately estimate them because they vary widely 
in complexity. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. 
Government Code §2006.002(c) requires that if a proposed rule 
may have an adverse economic impact on small businesses or 
micro businesses, state agencies must prepare an economic im-
pact statement that assesses the potential impact of the pro-
posed rule on these businesses. The agency must also prepare 
a regulatory flexibility analysis that considers alternative meth-
ods of achieving the purpose of the rule. The department has 
determined that this rule may have an adverse economic effect 
on the association and small or micro businesses. 

The Association. 

The association has approximately 150 employees, including 
employees who are providing services by contract to the Fair 
Access to Insurance Plan, and gross receipts over $400 mil-
lion. Based on these factors, the association does not meet 
the definition of a small or micro business under Government 
Code §2006.001(1) and (2), and, therefore, Government Code 
§2006.002(c) does not require an analysis of the economic im-
pact of this proposal on the association. 

Small and Micro Businesses. 

The department estimates that the number of small and micro 
businesses potentially subject to the proposed rule is between 
50 and 10,000. The small and micro businesses that the rule 
could potentially impact are: 

(1) appraisal firms, 

(2) adjuster and public adjusters firms, 

(3) mediation firms, 

(4) engineering firms, 

(5) architecture firms, 

(6) law firms, 

(7) construction firms, and 

(8) any small business insured by the association. 

The association currently has approximately 13,300 commercial 
policies in force, some of which insure small businesses that 
could have a disputed claim. The department's temporary um-
pire and mediator rosters have 37 and 54 people on them, re-
spectively. The department estimates that the number of busi-
nesses whose employees or proprietors are qualified to be on 
the rosters, and might seek registration, is significantly higher. 
Some businesses may serve as appraisers and incur costs un-

der this proposal. Again, these numbers will depend on the num-
ber of disputed claims and cannot be reasonably estimated. 

Economic Impact. 

The economic impact of this proposal on small and micro busi-
nesses will vary. For those acting as appraisers, umpires, and 
mediators, the impact will largely depend on the time spent de-
termining conflicts of interest. For the association and claimants, 
the impact will be minimal--merely the cost of sending objections 
to the department--unless they ask the department to select an 
umpire or mediator. In that case, the parties will each have to 
pay one-half of the cost of the umpire or mediator, based on the 
rate set in this rule. The number of hours will vary depending on 
whether the claim is residential or commercial, and based on the 
complexity of the claim. 

Alternative Methods. 

Under Government Code §2006.002(c-1), the department con-
sidered requiring alternative means of compliance for small and 
micro businesses. The first alternative means considered was to 
not enforce requirements under the rule. For roster applications, 
this alternative is not practical because the department has no 
way of knowing that someone is interested in serving as an um-
pire or mediator unless that person submits an application. For 
other items that must be sent to the department or parties, this 
alternative is not practical because the information is necessary 
for the proper functioning of the process. 

Regarding small and micro businesses that are claimants, it 
would not be practical to exempt them from the requirements 
of the rules because it would introduce significant uncertainty 
into the process. For certain requirements, it would violate the 
statutes. The rules are designed to ensure that the processes 
are fair and efficient, which provides a benefit to the businesses. 

The second alternative the department considered was to ex-
empt small and micro businesses from some of the requirements 
in §§5.4215, 5.4217, 5.4233, and 5.4235 (relating to, respec-
tively, Appraisal Process - Umpire Selection by Department; Ap-
praisal Process - Umpire Roster; Mediation Process - Mediator 
Roster; and Mediation Process - Mediator Selection by Depart-
ment). This alternative may consist of allowing small and micro 
businesses to register for a roster or be placed on a selection 
panel without submitting all the information called for in those 
rules. However, this alternative is not practical because the com-
missioner cannot effectively select members for the rosters or 
for disputes without having complete information on all the can-
didates. Allowing small or micro businesses to submit either no 
information or abbreviated information would deny the commis-
sioner the information necessary to select appropriate umpires 
and mediators. 

The third alternative the department considered was to set a 
separate fixed rate for small or simple disputes or claims, which 
might benefit small and micro business claimants. The depart-
ment rejected this alternative because there is no clear way to 
determine the value or complexity of a dispute. The issues vary 
with each party and often change during the claim resolution 
process. Each party may have a very different estimate of the 
value of the claim. Additionally, where the association has de-
nied a claim for lack of coverage, there may be no reliable infor-
mation on the value or details of a claim. Thus, the department 
instead set a reasonable fixed rate for all claims. 

The fourth alternative the department considered was to allow 
umpires and mediators to set their own fees, and the department 
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would use cost as a factor in selecting mediators for a dispute. 
The department rejected this approach because there is no clear 
way to use cost when it is not possible to readily determine the 
value or complexity of a dispute. Additionally, umpires and medi-
ators on the temporary rosters had a wide range of fees and did 
not have a consistent method of charging. For mediators, fees 
ranged from $50 to $300 per party per hour. Some mediators did 
not charge a minimum fee while others charged for eight hours. 
Likewise, umpire fees ranged from $62.50 to $300 per party per 
hour, with minimum charges ranging from zero to eight hours. 

None of these alternatives provided any significant benefits 
to small or micro businesses, they are not consistent with the 
statutes, and they are not practical to implement. Thus, the 
department has rejected these alternatives. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action. Therefore, this proposal does 
not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. If you wish to comment 
on the proposal, you may do so in writing no later than 5:00 p.m. 
on November 19, 2012. Send the comment to the Office of the 
Chief Clerk, Mail Code 113-2A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104. You must submit
any request for a public hearing separately to the Office of Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104 before the close of the
public comment period. If the department holds a hearing, it will
consider written and oral comments presented at the hearing. 

 
 
 
 
 
 

STATUTORY AUTHORITY. The department proposes these 
rules under Government Code Chapter 2155 and Insurance 
Code §§2210.008, 2210.575, 2210.580, 2210.581, and 36.001. 
Government Code Chapter 2155 gives the department authority 
to issue contracts for services. Insurance Code §2210.008(b) 
authorizes the commissioner to adopt reasonable and neces-
sary rules to implement Chapter 2210. Section 2210.575(d) 
allows the commissioner by rule to extend the 60-day period 
to request alternative dispute resolution. Section 2210.575(j) 
requires the commissioner to establish rules to implement 
§2210.575, including provisions for expediting alternative dis-
pute resolution, facilitating the ability of a claimant to appear 
with or without counsel, establishing qualifications necessary for 
mediators to be placed on the roster, and providing that formal 
rules of evidence will not apply to the proceedings. 

Section 2210.580 requires the commissioner to adopt rules re-
garding the provisions of Insurance Code Chapter 2210, Sub-
chapter L-1, including: 

(1) qualifications and selection of appraisers for the appraisal 
procedure, mediators for the mediation process, and members 
of the expert panel; 

(2) procedures and deadlines for the payment and handling of 
claims by the association as well as the procedures and dead-
lines for a review of a claim by the association; and 

(3) any other matters regarding the handling of claims that are 
not inconsistent with Subchapter L-1. 

Section 2210.580(b) requires that all rules adopted under 
§2210.580 shall promote the fairness of the process, protect 

the rights of aggrieved policyholders, and ensure that policy-
holders may participate in the claims review process without the 
necessity of engaging legal counsel. 

Section 2210.581 allows the commissioner, on a showing of 
good cause, to extend by rule deadline established under 
Subchapter L-1. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the de-
partment's powers and duties under the Insurance Code and 
other laws of the state. 

CROSS-REFERENCE TO STATUTE. This proposal affects 
the following statutes: Insurance Code §§2210.008, 2210.010, 
2210.571, 2210.574, 2210.575, and 2210.580 and Government 
Code Chapter 2155. 

§5.4200. Definitions. 
The following definitions apply to this division: 

(1) Appraiser--A person who is qualified to be an appraiser 
under §5.4212 of this title (relating to Appraisal Process - Appraiser 
Qualifications and Conflicts of Interest) and is selected by the associa-
tion or a claimant to participate in the appraisal process. 

(2) Association--Texas Windstorm Insurance Association. 
"Association" includes any authorized representative of the Texas 
Windstorm Insurance Association. 

(3) Claimant--A person who makes a claim under an asso-
ciation policy. 

(4) Department--The Texas Department of Insurance. 

(5) Mediator--A person who is qualified to be a mediator 
under §5.4232 of this title (relating to Mediation Process - Mediator 
Qualifications and Conflicts of Interest). 

(6) Mediator roster--The roster of mediators maintained by 
the department. 

(7) Mediator selection panel--A short list of potential me-
diators from the mediator roster from which the department will select 
a mediator. 

(8) Party--The association or the claimant. "Party" in-
cludes employees and other representatives of a party. 

(9) Umpire--A person who is qualified to be an umpire un-
der §5.4214 of this title (relating to Appraisal Process - Umpire Quali-
fications and Conflicts of Interest) and is selected by the appraisers or 
the department to participate in the appraisal process. 

(10) Umpire roster--The roster of appraisal umpires main-
tained by the department. 

(11) Umpire selection panel--A short list of potential um-
pires from the umpire roster from which the department will select an 
umpire. 

§5.4211. Appraisal Process. 
(a) Applicability. Sections 5.4211 - 5.4222 of this title are the 

appraisal process and apply when: 

(1) the association has accepted coverage for a claim, in 
full or in part; 

(2) the claimant disputes the amount of loss the association 
will pay for the accepted portion of the claim; and 

(3) the claimant demands appraisal under the association 
policy within the time frame allowed by Insurance Code §2210.574. 
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(b) Appraisal explanation. No later than the seventh day after 
the date the claimant requests appraisal, the association must give the 
claimant a notice explaining the appraisal process. The explanation 
may accompany the association's notice accepting or denying coverage 
under Insurance Code §2210.573. 

(c) Appraiser selection. The association and the claimant 
must each select an appraiser who is independent and qualified under 
§5.4212 of this title (relating to Appraisal Process - Appraiser Qualifi-
cations and Conflicts of Interest). 

(d) Appraiser fee information. No later than five days after 
hiring an appraiser, each party must tell the other party the fees to be 
charged by the appraiser. 

(e) Umpire selection. 

(1) The appraisers must select an umpire who is indepen-
dent and qualified under §5.4214 of this title (relating to Appraisal 
Process - Umpire Qualifications and Conflicts of Interest). 

(2) If the appraisers are unable to agree on an umpire, ei-
ther appraiser may request the department to select an umpire. The 
appraiser must submit the request under §5.4251 of this title (relating 
to Requests and Submissions to the Department). The request must in-
clude the following information: 

(A) the type of policy; 

(B) a description of the claim and, if known, the 
claimed value of the covered loss; 

(C) the association's claim acceptance letter, including 
the amount the association will pay for the loss; and 

(D) any other information that the department requests. 

(f) Umpire participation. The selected umpire must participate 
in the resolution of the dispute if the appraisers fail to agree on a deci-
sion. 

(g) Decision. If the appraisers agree on the amount of loss, 
their decision is binding on the parties as to the amount of loss the as-
sociation will pay for the claim. If the parties cannot agree, and the 
umpire participates, an itemized decision agreed to by any two of these 
three is binding on the parties as to the amount of loss the association 
will pay for the claim. The decision may only be challenged as permit-
ted by Insurance Code §2210.574. 

§5.4212. Appraisal Process - Appraiser Qualifications and Conflicts 
of Interest. 

(a) Qualifications. To qualify as an appraiser, a person must 
be one of the following: 

(1) an engineer or architect with experience and training in 
building construction, repair, estimating, or investigation of property 
damage; 

(2) an adjuster or public adjuster with experience and train-
ing in estimating property damage; or 

(3) a general contractor with experience and training in 
building construction, repair, or estimating property damage. 

(b) Potential conflicts. A potential conflict of interest exists 
when an appraiser: 

(1) is a current or former association or claimant employee; 

(2) is a current or former association or claimant contractor 
or contractor's employee, except that it is not a potential conflict for the 
appraiser to be a contractor solely to work on the pending appraisal; 

(3) is related within a degree of relationship described by 
Government Code §573.002 to: 

(A) a current or former association employee; 

(B) a current or former association contractor or con-
tractor's employee; 

(C) the claimant or a representative of the claimant; 

(D) a current or former claimant employee; or 

(E) a current or former claimant contractor or contrac-
tor's employee; 

(4) is a current association policyholder; 

(5) currently has an open claim or acts as a representative 
or public adjuster on an open claim with the association, or previously 
filed a claim with the association; 

(6) is a current employee or contractor of an insurance 
company or public insurance adjusting company; 

(7) currently is a party or represents a party to a lawsuit 
with the association, or was a party or represented a party to a lawsuit 
with the association within the previous five years; 

(8) adjusted the loss or acted as a public adjuster on the loss 
involved in the claim; 

(9) is related to the adjuster or public adjuster who adjusted 
the loss; 

(10) is an employee of the adjusting company or public in-
surance adjusting company that adjusted the loss or represented the 
claimant on the loss; or 

(11) has any other direct or indirect interest, financial or 
otherwise, of any nature that substantially conflicts with the appraiser's 
duties. 

§5.4213. Appraisal Process - Appraiser Obligations. 

(a) Conflicts. An appraiser must disclose to both parties any 
potential conflicts of interest no later than the fifth day after being hired, 
and before the appraiser begins work on the appraisal. Potential con-
flicts of interest are listed in §5.4212 of this title (relating to Appraisal 
Process - Appraiser Qualifications and Conflicts of Interest). 

(b) Withdrawal prohibited. After an appraiser has accepted the 
responsibility for an appraisal, the appraiser may not withdraw or aban-
don the appraisal unless compelled to do so by unanticipated circum-
stances that would render it impossible or impractical to continue. The 
appraiser may not charge a fee for services if the appraiser withdraws 
or abandons the appraisal. 

(c) Postponement. An appraiser must postpone the appraisal 
for a reasonable amount of time if a party shows good cause for a post-
ponement. 

(d) Duties. An appraiser must: 

(1) consider all information provided by the parties and any 
other reasonably available evidence material to the claim; 

(2) follow the association policy when making the ap-
praisal decision; 

(3) carefully decide all issues submitted for determination 
regarding the amount of loss; and 

(4) give the parties and the other appraiser an itemized writ-
ten appraisal. 
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(e) Fairness. An appraiser must conduct the appraisal process 
to advance the fair and efficient resolution of the matters submitted for 
decisions. 

(f) Independence. An appraiser may not: 

(1) permit outside pressure to affect the appraisal; or 

(2) delegate the duty to decide to any other person. 

(g) Prohibited communications. An appraiser may not com-
municate with an appraisal umpire without including the other party or 
the other party's appraiser, except as permitted under §5.4220 of this 
title (relating to Appraisal Process - Prohibited Communications). 

§5.4214. Appraisal Process - Umpire Qualifications and Conflicts of 
Interest. 

(a) Required qualifications. To qualify as an umpire, a person 
must: 

(1) be one of the following: 

(A) an engineer or architect with experience and train-
ing in building construction, repair, estimating, or investigation of 
property damage; 

(B) an adjuster or public adjuster with experience and 
training in estimating property damage; 

(C) a general contractor with experience and training in 
building construction, repair, or estimating property damage; 

(D) a licensed attorney; or 

(E) a current or former judge of any Texas court of 
record or the State Office of Administrative Hearings; and 

(2) not have any disqualifying conflicts of interest listed in 
subsection (d) of this section. 

(b) Preferred qualifications. The following qualifications are 
preferred: 

(1) experience with the appraisal of property damage 
claims; and 

(2) experience as an appraisal umpire on at least three prop-
erty damage claims in the previous 12 months. 

(c) Potential conflicts. A potential conflict of interest exists 
when an umpire: 

(1) is a former association or claimant employee or con-
tractor or contractor's employee; 

(2) is related within a degree of relationship described by 
Government Code §573.002 to: 

(A) a former association employee; 

(B) a former association contractor or contractor's em-
ployee; 

(C) a former claimant employee; or 

(D) a former claimant contractor or contractor's em-
ployee; 

(3) is a current association policyholder; 

(4) previously filed a claim with the association; 

(5) is a current employee or contractor of an insurance 
company or public insurance adjusting company; or 

(6) was a party or represented a party to a lawsuit with the 
association within the previous five years. 

(d) Disqualifying conflicts. A potential umpire has a disqual-
ifying conflict of interest if the potential umpire: 

(1) is a current association or claimant employee; 

(2) is a current association or claimant contractor, or con-
tractor's employee, except that it is not a conflict for the umpire to be a 
contractor solely to work on the pending appraisal; 

(3) is related within a degree of relationship described by 
Government Code §573.002 to: 

(A) a current association employee; 

(B) a current association contractor or contractor's em-
ployee; 

(C) the claimant or a representative of the claimant; 

(D) a current claimant employee; or 

(E) a current claimant contractor or contractor's em-
ployee; 

(4) currently has an open claim, or acts as a representative 
or public adjuster on an open claim with the association; 

(5) is a party to or represents a party to a current lawsuit 
with the association; 

(6) adjusted the loss or acted as a public adjuster on the loss 
involved in the claim; 

(7) is related to the adjuster or public adjuster who adjusted 
the loss; 

(8) is an employee of the adjusting company or public in-
surance adjusting company that adjusted the loss or represented the 
claimant on the loss; or 

(9) has any other direct or indirect interest, financial or oth-
erwise, of any nature that substantially conflicts with the umpire's du-
ties. 

§5.4215. Appraisal Process - Umpire Roster. 

(a) Eligibility. To be placed on the umpire roster, a person 
must register with the department and must meet the qualifications in 
§5.4214 of this title (relating to Appraisal Process - Umpire Qualifica-
tions and Conflicts of Interest). 

(b) Registration. The registration must include contact infor-
mation and details about: 

(1) the person's training and experience related to building 
construction, repair, estimating, or investigating property damage; 

(2) any training and experience related to estimating prop-
erty damage claims; 

(3) whether the person's experience is with residential or 
commercial property damage; 

(4) any relevant licenses or certifications; 

(5) a general description of the approximate number, type 
of policies, and value and complexity of property damage claims on 
which the applicant worked over the previous three years; 

(6) the counties in which the person is willing to work; 

(7) the type of policies, and value and complexity of claims 
on which the person is willing to work; 

(8) potential conflicts of interest, under §5.4214 of this ti-
tle; 
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(9) any professional disciplinary actions or criminal con-
victions; and 

(10) an up-to-date biography, resume, or curriculum vitae. 

(c) Notice. A person is not on the umpire roster until the de-
partment sends written notice of placement on the roster. 

(d) Limited number. The department may limit the number of 
umpires on the roster. 

(e) Publication. The department will publish the umpire roster 
on the department's website. Published roster information will include 
an umpire's name, contact information, preferred types of claims, and 
preferred geographic areas. 

(f) Disqualifying conflicts. The umpire must notify the depart-
ment of a disqualifying conflict of interest under §5.4214 of this title 
within 10 days of learning about the conflict. 

(g) Term. An umpire will be on the umpire roster for a term of 
three years, except as provided under §5.4216 of this title (relating to 
Appraisal Process - Removal of Umpire from Roster). To remain on the 
roster for additional terms, an umpire must submit a new registration 
to the department. 

(h) Submissions. Notices and registrations sent to the depart-
ment under this section must comply with §5.4251 of this title (relating 
to Requests and Submissions to the Department). 

§5.4216. Appraisal Process - Removal of Umpire from Roster. 

(a) Voluntary removal. An umpire may request removal from 
the roster at any time. The umpire must submit the request under 
§5.4251 of this title (relating to Requests and Submissions to the De-
partment). 

(b) Removal by department. The department may, in its sole 
discretion, remove an umpire from the umpire roster for: 

(1) alleged dishonest, incompetent, fraudulent, or unethical 
behavior; 

(2) alleged failure to respond promptly and completely to 
requests from the department and where the actions or failure to act are 
counter to the purpose of appraisal; 

(3) a disciplinary action by any other agency or disciplinary 
authority against the umpire, regardless of whether the agency or dis-
ciplinary authority's regulation relates to appraisal; 

(4) conviction of, or accepting deferred adjudication for, a 
crime under state or federal law; 

(5) a disqualifying conflict of interest listed in §5.4214 of 
this title (relating to Appraisal Process - Umpire Qualifications and 
Conflicts of Interest); 

(6) failure to comply with any requirement of this title; or 

(7) other factors relevant to the umpire's qualifications, 
conflicts of interest, or performance. 

§5.4217. Appraisal Process - Umpire Selection by Department. 

(a) Applicability. This section applies when the appraisers are 
unable to agree on an umpire and a party requests the department to 
select an umpire. 

(b) Notice. The department will notify at least five umpires of 
possible inclusion on an umpire selection panel. 

(c) Factors. When selecting an umpire for the umpire selection 
panel, the department may consider: 

(1) the umpire's preferred geographic locations and types 
of claims; 

(2) the proximity of the claimant and the umpire; 

(3) the umpire's areas of training and expertise; 

(4) the extent of the umpire's experience with appraisal and 
with property damage claims; 

(5) the subject of the dispute; 

(6) the type of policy; 

(7) the value and complexity of the claim; 

(8) any conflicts of interest; 

(9) the umpire's fees; and 

(10) other factors relevant to the dispute. 

(d) Umpire's response. Each umpire notified under subsection 
(b) of this section must respond to the department no later than the fifth 
day after receiving the notice. 

(1) The umpire's response must state whether the umpire 
will accept or reject selection as umpire for the appraisal; and 

(2) provide: 

(A) an up-to-date resume, curriculum vitae, or brief bi-
ographical sketch of the umpire; 

(B) a statement of whether the umpire is insured by the 
association; 

(C) a description of the nature and extent of any prior 
knowledge the umpire has of the dispute; 

(D) a description of any contacts with either party--in-
cluding association employees--within the previous three years; 

(E) a description of other known potential conflicts of 
interest. Potential conflicts of interest are listed in §5.4214 of this title 
(relating to Appraisal Process - Umpire Qualifications and Conflicts of 
Interest); and 

(F) any new disqualifying conflicts of interest listed in 
§5.4214 of this title. 

(e) Umpire selection panel. From the information provided, 
the department will determine which umpires will be on the umpire 
selection panel. The department will send the umpire selection panel 
to each party and each appraiser, along with the information the listed 
umpires provided. 

(f) Selection by agreement. The appraisers may select an um-
pire from the umpire selection panel. If the appraisers agree on an um-
pire, the association must inform the department no later than the third 
day after the agreement. 

(g) Selection if the appraisers fail to agree. If the appraisers 
are unable to agree on an umpire from the umpire selection panel: 

(1) each appraiser or party may object to umpires on the 
umpire selection panel under §5.4252(a)(1)(A) and (2)(A) of this title 
(relating to Objections); and 

(2) the department will select an umpire from the umpires 
on the umpire selection panel that neither appraiser has objected to. 

(h) Notice. The department will notify the umpire selected 
under subsection (f) or (g) of this section and give the umpire the claim 
information provided under §5.4211 of this title (relating to Appraisal 
Process). 
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§5.4218. Appraisal Process - Umpire Obligations. 

(a) Conflicts. An umpire must disclose to both parties any po-
tential conflicts of interest. Conflicts of interest are listed in §5.4214 
of this title (relating to Appraisal Process - Umpire Qualifications and 
Conflicts of Interest). The umpire must disclose the conflicts of interest 
no later than the fifth day after being hired, and before the umpire be-
gins work. A person may not serve as umpire in an appraisal for which 
the person has a disqualifying conflict of interest. 

(b) Work. The umpire may begin work only if the association's 
appraiser and the claimant's appraiser fail to reach an agreement on the 
appraisal amount and tell the umpire in writing to begin work. 

(c) Review information. The parties and appraisers may re-
quest the umpire to review any information related to the claim, includ-
ing itemized estimates and supporting documents such as photographs 
and diagrams. The umpire must review in detail all information the 
appraisers and parties submit related to the dispute, including the item-
ized appraisals. At a party's request, the umpire may also consider any 
conflicts of interest or objections to appraisers. The umpire must allow 
each appraiser a fair opportunity to present evidence and argument. 
The umpire may ask questions, and request documents or other evi-
dence, including expert reports. 

(d) Limited scope. The umpire's work may only cover items 
about which the two appraisers disagree. The umpire must review the 
differences and seek agreement with one or both appraisers regarding 
the disputed items. The umpire may accept either appraiser's scope, 
quantities, values, or costs on items in dispute, or may develop an in-
dependent decision on an item. The umpire may not visit the claimant's 
property without agreement from both appraisers. 

(e) Decision. An itemized decision agreed to by both apprais-
ers or by one appraiser and the umpire is binding on the parties as to 
the amount of loss the association will pay for the claim. The umpire 
may enter into an itemized decision with one or both appraisers on a 
compromise basis. The umpire can issue a decision if agreement is 
reached on the final total, even if there is disagreement on some of the 
individual items. The umpire must promptly give the parties and the 
appraisers an itemized written decision. 

(f) Ethics. After accepting the responsibility to be the umpire 
for an appraisal, the umpire: 

(1) may not withdraw or abandon the appraisal unless com-
pelled to do so by unanticipated circumstances that would render it im-
possible or impractical to continue; 

(2) may not be present or participate in settlement discus-
sions unless requested by both parties; and 

(3) must decide all matters fairly, exercising independent 
judgment and utmost integrity. An umpire may not permit outside pres-
sure to affect the appraisal, and may not delegate the umpire's decision 
under subsection (e) of this section to any other person. 

(g) Fees. The umpire must disclose all fees and must state 
whether the umpire charges for a minimum number of hours. The 
umpire may specify different charges for different types or values of 
claims. The parties may not pay the umpire on a contingent fee basis, 
percentage of the decision, barter arrangement, gift, favor, or in-kind 
exchange. This subsection does not apply to department-selected um-
pires under §5.4217 of this title (relating to Appraisal Process - Umpire 
Selection by Department). 

§5.4219. Appraisal Process - Additional Obligations for Depart-
ment-Selected Umpires. 

(a) Applicability. The following umpire obligations apply 
only when the department selects an umpire under §5.4217 of this title 
(relating to Appraisal Process - Umpire Selection by Department). 

(b) Notices. No later than the seventh day after receiving no-
tice of being selected for an appraisal, the umpire must send a notice to 
the parties and to the appraisers. This deadline may not be extended. 
The notice must: 

(1) be in writing; 

(2) inform the parties and appraisers that the umpire has 
been selected; 

(3) state whether the umpire is insured by the association; 
and 

(4) inform the parties of their right to object to the umpire 
under §5.4252 of this title (relating to Objections). 

(c) Contract. Before the umpire begins work, the parties and 
the selected umpire must sign an appraisal contract. The contract must 
require: 

(1) the parties and the umpire to comply with this division; 
and 

(2) each party to pay one-half of all appraisal costs de-
scribed in §5.4221 of this title (relating to Appraisal Process - Costs). 

(d) Disposition. The umpire must notify the department when 
the appraisal process is complete and of the appraisal decision. 

(e) Fees. The umpire must charge an hourly rate of $150 and 
may charge a two-hour minimum fee. 

(1) The parties may not pay an umpire on a contingent fee 
basis, percentage of the decision, barter arrangement, gift, favor, or 
in-kind exchange. 

(2) The umpire may charge for reasonable incurred travel 
costs, including mileage, meals, and lodging, according to the travel 
regulations adopted by the Texas Comptroller of Public Accounts under 
Government Code §660.021. The umpire must provide an estimate of 
travel costs as an addendum to the contract under subsection (c) of this 
section. 

§5.4220. Appraisal Process - Prohibited Communications. 

(a) Ex parte communications. After an umpire is selected and 
before the appraisal is completely resolved: 

(1) The umpire may not communicate separately with ei-
ther party or either party's appraiser regarding the pending appraisal 
unless the umpire notifies the other party and gives the other party the 
opportunity to participate. 

(2) No party or appraiser may communicate with the um-
pire regarding the pending appraisal without including the other party 
or appraiser, except that: 

(A) an appraiser may identify the parties' counsel or ex-
perts; 

(B) an appraiser may discuss logistical matters such as 
setting the time and place of meetings or making other arrangements 
for the conduct of the proceedings. The appraiser initiating this contact 
with the umpire must promptly inform the other appraiser; or 

(C) if an appraiser fails to attend a meeting or confer-
ence call after receiving notice, or if both parties agree in writing, 
the opposing appraiser may discuss the claim with the umpire who is 
present. 
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(b) Confidentiality. After an umpire is notified that the umpire 
may be on an umpire selection panel, the umpire may not at any time 
communicate any information about the appraisal with anyone besides 
the parties, the association, the appraisers, and the department. How-
ever, the umpire may communicate information about the appraisal 
with the written consent of the parties. 

§5.4221. Appraisal Process - Costs. 
(a) One-half per party. Each party must pay one-half of all 

reasonable and necessary costs incurred or charged in connection with 
the appraisal, including: 

(1) appraisers' fees; 

(2) umpire's fee; and 

(3) umpire's travel costs. 

(b) No umpire fee before work begins. If the parties settle 
before the umpire begins work, the umpire may not charge a fee. 

(c) Department not responsible. The department is not respon-
sible for any appraisal costs. 

§5.4222. Appraisal Process - Extensions of Deadlines. 
(a) Extensions. For good cause, the commissioner may extend 

any deadline in this division related to appraisal, except the deadline 
for the umpire to notify the parties that the umpire is insured by the 
association, under §5.4218 of this title (relating to Appraisal Process -
Umpire Obligations). 

(b) Request for extension. To request the commissioner to ex-
tend a deadline, a party, appraiser, or umpire must send the request in 
writing to the department, under §5.4251 of this title (relating to Re-
quests and Submissions to the Department). The request must explain 
the good cause for the extension. Good cause includes military deploy-
ment of the claimant. 

(c) Extension limit. Deadline extensions may not exceed an 
aggregate 120 days. This limit does not apply to extensions of the 
deadline to file an objection because an umpire is insured by the as-
sociation. 

§5.4231. Mediation Process. 
(a) Applicability. Sections 5.4231 - 5.4241 of this title are the 

mediation process and apply when: 

(1) the association has denied coverage for a claim, in full 
or in part; 

(2) the claimant disputes the denial and gives the associa-
tion a notice of intent to file suit; and 

(3) the association has requested mediation under the as-
sociation policy within the time frame allowed under Insurance Code 
§2210.575. 

(b) Mediation explanation. At the same time as the association 
requests mediation, the association must give the claimant a notice ex-
plaining the mediation process. 

(c) Mediator selection. The association and the claimant must 
select a mediator who is qualified under §5.4232 of this title (relating to 
Mediation Process - Mediator Qualifications and Conflicts of Interest). 
If the parties are unable to agree on a mediator, either party may request 
the department to select a mediator. The party must submit the request 
under §5.4251 of this title (relating to Requests and Submissions to the 
Department), and must include the following information: 

(1) the type of policy; 

(2) a description of the claim and, if known, the potential 
claim amount; 

(3) the association's denial letter; 

(4) the policyholder's notice of intention to file suit; and 

(5) any other relevant information that the department re-
quests. 

(d) Representation. The parties may participate in the media-
tion without an attorney. Both parties must bring a person who is autho-
rized to settle the case. An attorney representing the association may 
not attend the mediation unless an attorney representing the claimant 
participates. 

(e) Review information. The parties may ask the mediator to 
review any information related to the claim, including itemized esti-
mates and supporting documents such as photographs and diagrams. 

(f) Rules of evidence. The rules of evidence do not apply to 
mediation. 

(g) Confidentiality. Unless the parties agree otherwise, all in-
formation revealed in the mediation is part of confidential settlement 
negotiations in anticipation of litigation. This includes any documents 
presented or made during the mediation. 

(1) No one may make audio or visual recordings of the me-
diation. 

(2) Parties must give any notes, other than a signed agree-
ment between the parties made during the mediation, to the mediator 
to be destroyed. 

(3) This rule does not affect the discoverability or admissi-
bility of documents that are otherwise discoverable or admissible. 

(h) Agreement. If the parties reach an agreement in mediation, 
they must put the agreement in writing. Both parties must sign the 
agreement. 

(1) The agreement may include parts of the claim for which 
the association accepts coverage. 

(2) The agreement may be a partial agreement resolving 
some parts of the dispute but not others. 

(3) A mediation agreement does not affect rights on claims 
for damages that were undetected at the time of the agreement. 

§5.4232. Mediation Process - Mediator Qualifications and Conflicts 
of Interest. 

(a) Required qualifications. To qualify as a mediator, a person 
must: 

(1) have completed a 40-hour basic mediation course: 

(A) conducted by an alternative dispute resolu-
tion system described in Texas Civil Practice and Remedies Code 
§154.021(a)(1); or 

(B) that complies with the mediation training standards 
established by the Texas Mediation Trainers Roundtable; and 

(2) not have any disqualifying conflicts of interest listed in 
subsection (d) of this section. 

(b) Preferred qualifications. The following qualifications are 
preferred: 

(1) conducted at least three mediations in the previous 12 
months; and 

(2) experience mediating property damage claims. 

(c) Potential conflicts. A potential conflict of interest exists 
when a mediator: 
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(1) is a former association or claimant employee; 

(2) is a former association or claimant contractor or con-
tractor's employee; 

(3) is related within a degree of relationship described by 
Government Code §573.002 to: 

(A) a former association employee; 

(B) a former association contractor or contractor's em-
ployee; 

(C) a former claimant employee; or 

(D) a former claimant contractor or contractor's em-
ployee; 

(4) is a current association policyholder; 

(5) previously filed a claim with the association; 

(6) is a current employee or contractor of an insurance 
company or public insurance adjusting company; or 

(7) was a party or represented a party to a lawsuit with the 
association within the previous five years. 

(d) Disqualifying conflicts. A potential mediator has a dis-
qualifying conflict of interest if the mediator: 

(1) is a current association or claimant employee, contrac-
tor, or contractor's employee, except that it is not a conflict for the me-
diator to be a contractor solely to serve as mediator for the pending 
mediation; 

(2) is related within a degree of relationship described by 
Government Code §573.002 to: 

(A) a current association employee; 

(B) a current association contractor or contractor's em-
ployee; 

(C) the claimant or a representative of the claimant; 

(D) a current claimant employee; or 

(E) a current claimant contractor or contractor's em-
ployee; 

(3) currently has an open claim, or acts as a representative 
or public adjuster on an open claim with the association; 

(4) is a party to or represents a party to a current lawsuit 
with the association; 

(5) adjusted the loss or acted as a public adjuster on the loss 
involved in the claim, is related to the adjuster or public adjuster who 
adjusted the loss, or is an employee of the adjusting company or public 
insurance adjusting company that adjusted the loss or represented the 
claimant on the loss; or 

(6) has any other direct or indirect interest, financial or oth-
erwise, of any nature that substantially conflicts with the mediator's du-
ties. 

§5.4233. Mediation Process - Mediator Roster. 
(a) Eligibility. To be placed on the mediator roster, a mediator 

must register with the department and must meet the qualifications in 
§5.4232 of this title (relating to Mediation Process - Mediator Qualifi-
cations and Conflicts of Interest). 

(b) Registration. The registration must include contact infor-
mation and details about: 

(1) the mediator's mediation training; 

(2) any mediation certification; 

(3) any other relevant licenses or certifications; 

(4) any training or experience relating to property damage 
claims; 

(5) a general description of the approximate number, value, 
complexity, and nature of disputes mediated over the previous three 
years; 

(6) the counties in which the mediator is willing to mediate; 

(7) the types of policies, and value and complexity of 
claims the mediator is willing to mediate; 

(8) potential conflicts of interest, under §5.4232 of this ti-
tle; 

(9) any professional disciplinary actions or criminal con-
victions; 

(10) whether the mediator is insured by the association; and 

(11) an up-to-date biography, resume, or curriculum vitae. 

(c) Notice. A person is not on the mediator roster until the 
department sends written notice of placement on the roster. 

(d) Limited number. The department may limit the number of 
mediators on the roster. 

(e) Publication. The department will publish the mediator ros-
ter on the department's website. Published roster information will in-
clude a mediator's name, contact information, preferred types of claims, 
and preferred geographic areas. 

(f) Disqualifying conflicts. The mediator must notify the de-
partment of a disqualifying conflict of interest, under §5.4232 of this 
title. 

(g) Term. A mediator will be on the mediator roster for a term 
of three years, except as provided under §5.4234 of this title (relating 
to Mediation Process - Removal of Mediator from Roster). To remain 
on the roster for additional terms, a mediator must submit a new regis-
tration to the department. 

(h) Notices and registrations under this section must comply 
with §5.4251 of this title (relating to Requests and Submissions to the 
Department). 

§5.4234. Mediation Process - Removal of Mediator from Roster. 

(a) Voluntary removal. A mediator may request removal from 
the roster at any time. The mediator must submit the request under 
§5.4251 of this title (relating to Requests and Submissions to the De-
partment). 

(b) Removal by department. The department may, in its sole 
discretion, remove a mediator from the mediator roster for: 

(1) alleged dishonest, incompetent, fraudulent, or unethical 
behavior; 

(2) alleged failure to respond promptly and completely to 
requests from the department and where the actions or failure to act are 
counter to the purpose of mediation; 

(3) a disciplinary action by any other agency or disciplinary 
authority against the mediator, regardless of whether the agency or dis-
ciplinary authority's regulation relates to mediation; 

(4) conviction of, or accepting deferred adjudication for, a 
crime under state or federal law; 
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(5) a disqualifying conflict of interest listed in §5.4232 of 
this title (relating to Mediation Process - Mediator Qualifications and 
Conflicts of Interest); 

(6) failure to comply with any requirement of this title; or 

(7) other factors relevant to the mediator's qualifications, 
conflicts of interest, or performance. 

§5.4235. Mediation Process - Mediator Selection by Department. 

(a) Applicability. This section applies when the parties are un-
able to agree on a mediator and a party requests the department to select 
a mediator. 

(b) Notice. The department will notify at least five mediators 
of possible inclusion on a mediator selection panel. 

(c) Factors. When selecting a mediator for the mediator selec-
tion panel, the department may consider: 

(1) the mediator's preferred geographic locations and types 
of claims; 

(2) the proximity of the claimant and the mediator; 

(3) the mediator's areas of training and expertise; 

(4) the extent of the mediator's experience with mediation 
and with property damage claims; 

(5) the subject of the dispute; 

(6) the type of policy; 

(7) the value and complexity of the claim; 

(8) any conflicts of interest; 

(9) the mediator's fees; and 

(10) other factors relevant to the dispute. 

(d) Mediator's response. Each mediator notified under subsec-
tion (b) of this section must respond to the department no later than the 
fifth day after receiving the notice. The mediator's response must state 
whether the mediator will accept or reject selection as mediator for the 
mediation; and must provide: 

(1) an up-to-date resume, curriculum vitae, or brief bio-
graphical sketch of the mediator; 

(2) a statement of whether the mediator is insured by the 
association; 

(3) a description of the nature and extent of any prior 
knowledge the mediator has of the dispute; 

(4) a description of any contacts with either party--includ-
ing association employees--within the previous three years; 

(5) a description of other known potential conflicts of in-
terest. Potential conflicts of interest are listed in §5.4232 of this title 
(relating to Mediation Process - Mediator Qualifications and Conflicts 
of Interest); and 

(6) any new disqualifying conflicts of interest listed in 
§5.4232 of this title. 

(e) Mediator selection panel. From the information provided, 
the department will determine which mediators will be on the mediator 
selection panel. The department will send the mediator selection panel 
to each party, along with the information the listed mediators provided. 

(f) Selection by agreement. The parties may select a mediator 
from the mediator selection panel. If the parties agree on a mediator, 

the association must inform the department no later than the third day 
after the agreement. 

(g) Selection if the appraisers fail to agree. If the appraisers 
fail to agree on a mediator from the mediator selection panel: 

(1) each party may object to mediators on the mediator se-
lection panel under §5.4252(a)(1)(A) and (2)(A) of this title (relating 
to Objections); and 

(2) the department will select a mediator from the media-
tors on the mediator selection panel that neither party has objected to. 

(h) Notice. The department will notify the mediator selected 
under subsection (e) or (f) of this section and give the mediator the 
claim information provided under §5.4231 of this title (relating to Me-
diation Process). 

§5.4236. Mediation Process - Mediator Obligations. 
(a) Conflicts. A mediator must disclose to both parties any 

conflicts of interest. Conflicts of interest are listed in §5.4232 of this 
title (relating to Mediation Process - Mediator Qualifications and Con-
flicts of Interest). The mediator must disclose the conflicts of interest 
no later than the fifth day after being hired, and before the mediation 
begins. A mediator may not serve as mediator in a dispute for which 
the mediator has a disqualifying conflict of interest. 

(b) Schedule mediation. The mediator must set the date, time, 
and place for the mediation. The mediator must work with the parties to 
set a time that is convenient for all. The mediator should set the length 
of the mediation based on the type of policy, and value and complexity 
of the dispute. 

(c) Location. The mediator must hold the mediation in the 
county in which the property is located, or in another county to which 
the parties and mediator agree. The mediator must locate and arrange 
for a mediation facility. 

(d) Notice to parties. The mediator must notify the parties in 
writing of the date, time, and place for the mediation as soon as possi-
ble, but no later than the 14th day before the mediation. 

(e) Reschedule. The mediator must reschedule the mediation 
if either party asks, and the other party does not object. The mediator 
may reschedule for good cause, even if the other party objects. Good 
cause includes significant illness, injury, or other emergency that the 
parties could not control and, for the association, could not reasonably 
be remedied before the mediation by providing a replacement repre-
sentative or otherwise. 

(f) Review information. The mediator must review all infor-
ation that the parties submit. 

(g) Conduct mediation. The mediator should encourage and 
ssist the parties in reaching a settlement, but may not compel or coerce 
hem. The mediator must give the parties an opportunity to present 
heir sides of the dispute. The mediator must inform the parties of the 
trengths and weaknesses of their positions. The mediator may meet 

m

a
t
t
s
with the parties separately. 

(h) Termination. The mediator may terminate the mediation 
if either party fails to negotiate in good faith. The mediator may also 
terminate the mediation for other reasons. 

(i) Confidentiality. The mediator may not disclose to either 
party information given in confidence unless the disclosing party ex-
pressly authorizes disclosure in writing. The mediator's activities are 
confidential and privileged. Unless required by other law, no one may 
call the mediator as a witness in any further proceedings regarding the 
claim. 
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(j) Agreement. If the parties agree to settle the dispute, the 
mediator must ensure that the parties sign a written agreement. 

(k) Mediator ethics. A mediator must comply with the Ethical 
Guidelines for Mediators adopted by the Texas Supreme Court on June 
13, 2005, in Miscellaneous Docket No. 05-9107, amended April 11, 
2011, in Miscellaneous Docket 11-9062. 

(l) Fees. The mediator must disclose all fees and must state 
whether the mediator charges for a minimum number of hours. The 
mediator may specify different charges for different types or values of 
claims. This subsection does not apply to department-selected media-
tors under §5.4235 of this title (relating to Mediation Process - Media-
tor Selection by Department). 

§5.4237. Mediation Process - Additional Obligations for Depart-
ment-Selected Mediators. 

(a) Applicability. The following mediator obligations apply 
when the department selects a mediator, under §5.4235 of this title (re-
lating to Mediation Process - Mediator Selection by Department). 

(b) Notices. No later than the seventh day after receiving no-
tice of selection to mediate a dispute, the mediator must send a notice 
to the parties. This deadline may not be extended. The notice must: 

(1) be in writing; 

(2) inform the parties that the mediator has been selected; 

(3) state whether the mediator is insured by the association; 
and 

(4) inform the parties of their right to object to the mediator 
under §5.4235 and §5.4252 of this title (relating to Objections). 

(c) Disposition. The mediator must notify the department 
when the mediation is complete, whether or not the parties have 
reached an agreement. 

(d) Contract. Before the mediation, the parties and the selected 
mediator must sign a mediation contract. The contract must require: 

(1) the parties and the mediator to comply with this divi-
sion; and 

(2) each party to pay one-half of all costs of mediation de-
scribed in §5.4240 of this title (relating to Mediation Process - Costs). 

(e) Fees. The mediator must charge an hourly rate of $150 and 
may charge a four-hour minimum fee. The mediator may charge for 
reasonable incurred travel costs, including mileage, meals, and lodg-
ing, according to the travel regulations adopted by the Texas Comp-
troller of Public Accounts under Government Code §660.021. The me-
diator must provide an estimate of travel costs as an addendum to the 
contract under subsection (d) of this section. 

§5.4238. Mediation Process - Association Obligations. 

(a) Mediation explanation. At the same time the association 
requests mediation, the association must give the claimant a notice ex-
plaining the mediation process. 

(b) Representative. The association must send an authorized 
representative to participate in the mediation. The association's repre-
sentative must know the facts of the dispute and must be authorized to 
make an agreement to resolve the claim. The association must come 
prepared to present any relevant documents, such as insurance policies, 
payment receipts, adjuster reports, repair estimates, claim files, or other 
documents. 

(c) Assistance. In addition to its primary representative, the 
association may bring other people to the mediation to help the primary 

representative. This may include contractors, adjusters, engineers, and 
interpreters. 

(d) Association participants. No later than the seventh day be-
fore the mediation, the association must tell the claimant who will be 
attending the mediation for the association. The association may be 
represented by an attorney in the mediation only if the claimant is rep-
resented by an attorney. 

(e) Rescheduling or canceling. No later than 24 hours before 
the scheduled mediation, the association must tell the mediator if the 
association wants to cancel or reschedule the mediation. 

(f) Failure to appear. 

(1) If the association has good cause for a failure to appear, 
the mediator may reschedule one time. Rescheduling does not relieve 
the association from the obligation to pay the rescheduling fee. 

(2) The association will be deemed to have failed to appear 
if the association's representative lacks authority to settle the full 
amount of the claim or lacks the ability to disburse the settlement 
amount within a reasonable time following the mediation. 

(g) Contract. If the department selects the mediator, then be-
fore mediation begins, the association must sign the mediation contract 
under §5.4237 of this title (relating to Mediation Process - Additional 
Obligations for Department-Selected Mediators). 

(h) Good faith. The association must negotiate in good faith 
to attempt to resolve the dispute. However, there is no requirement that 
the dispute be resolved in mediation. 

§5.4239. Mediation Process - Claimant Obligations and Privileges. 
(a) Participation. The claimant must participate in the media-

tion. A claimant who participates in mediation must know the facts of 
the dispute and must be authorized to make an agreement to resolve the 
claim. The claimant must come prepared to present any relevant doc-
uments, such as insurance policies, payment receipts, adjuster reports, 
repair estimates, claim files, or other documents. 

(b) Assistance. The claimant may bring other people to help 
in presenting the claim. This may include contractors, adjusters, engi-
neers, and interpreters. 

(c) Attorney. The claimant may, but is not required to, be rep-
resented by an attorney in the mediation. 

(d) Claimant participants. No later than the seventh day before 
the mediation, the claimant must tell the association if the claimant's 
attorney will be participating in the mediation. At the same time, the 
claimant must also tell the association who else will be attending the 
mediation with the claimant. 

(e) Rescheduling. No later than 24 hours before the scheduled 
mediation, the claimant must tell the mediator if the claimant wants to 
reschedule the mediation. 

(f) Failure to appear. If the claimant fails to appear for a sched-
uled mediation for which the association appears, but the claimant has 
good cause for a failure to appear, the mediator may reschedule one 
time. Rescheduling does not relieve the claimant from the obligation 
to pay the rescheduling fee. 

(g) Contract. If the department selects the mediator, then be-
fore mediation begins, the claimant must sign the mediation contract 
under §5.4237 of this title (relating to Mediation Process - Additional 
Obligations for Department-Selected Mediators). 

(h) Good faith. The claimant must negotiate in good faith to 
attempt to resolve the dispute. However, there is no requirement that 
the dispute must be resolved in mediation. 
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(i) Rescission. The claimant has three days from the date of an
agreement to rescind the mediation agreement if the claimant has not
accepted payment from the association by: 

(1) cashing or depositing any check or payment; or 

(2) agreeing in writing to accept an electronic funds trans-
fer. 

(j) Release. If the claimant does not rescind the settlement, it
acts as a release of the association's liability on the claim, limited to
the specific issues presented at the mediation. If an attorney represent-
ing the claimant is present at the mediation and the attorney signs the
agreement, the agreement is immediately effective and may not be re-
scinded. 

§5.4240. Mediation Process - Costs. 

(a) One-half per party. Each party must pay one-half of all
reasonable and necessary costs incurred or charged in connection with
the mediation, including: 

(1) mediator's fee; 

(2) mediator's travel costs; 

(3) cost of renting space for the mediation; and 

(4) food or beverages provided during the mediation. 

(b) Mediator fee if pre-mediation settlement. If the parties set-
tle before mediation, the mediator may charge a reasonable fee for time
already spent on preparation. 

(c) Rescheduling fee. A party must pay the mediator a $50
rescheduling fee if the party cancels or fails to attend the mediation
with less than 24 hours notice to the mediator before the mediation.
This is in addition to any fee for the actual mediation. 

(d) Failure to appear. If the association fails to appear for a
scheduled mediation for which the claimant appears, the association
must pay the claimant for any actual costs incurred in attending the
mediation plus the value of lost wages. 

(e) Payment from proceeds of claim. If the claimant fails to
pay any amount owed for the mediation, the association may pay out
of any proceeds the association owes the claimant. 

(f) Department not responsible. The department is not respon-
sible for any mediation costs. 

§5.4241. Mediation Process - Deadlines and Extensions. 

(a) Deadline. Mediation must be completed by the 60th day
after the association notifies the claimant that the association is request-
ing mediation, unless the deadline is extended. If the association does
not ask the department to select a mediator before the 60-day deadline,
or any extension of that deadline, the association waives its right to re-
quire mediation under Insurance Code §2210.575 and this division. 

(b) Extensions. 

(1) The association and the claimant may agree to extend
the 60-day deadline for mediation in subsection (a) of this section. 

(2) If the commissioner extends the 60-day deadline in sub-
section (a) of this section, the extension must comply with the 120-day
limit in Insurance Code §2210.581(b). 

(3) For good cause, the commissioner may extend any
deadline in this division related to mediation, except the deadline for
the mediator to notify the parties that the mediator is insured by the
association, under §5.4236 of this title (relating to Mediation Process
- Mediator Obligations), may not be extended. 

 
 

 
 

 

 
 

 

 
 
 

 
 
 

 
 

 

 
 

 

 

 
 
 
 

(c) Lawsuit. If mediation is not complete by the 60-day dead-
line or an extension, the claimant may file suit. 

(d) Request for extension. To request the commissioner to ex-
tend a deadline, a party or mediator must send the request in writing 
to the department, under §5.4251 of this title (relating to Requests and 
Submissions to the Department). The request must explain the good 
cause for the extension. Good cause includes military deployment of 
the claimant. 

(e) Extension limit. Deadline extensions may not exceed an 
aggregate 120 days. This limit does not apply to extensions of the dead-
line to file an objection because a mediator is insured by the association. 

§5.4251. Requests and Submissions to the Department. 

(a) Items submitted under this section must be submitted in 
writing to the chief clerk, Texas Department of Insurance. They may 
be: 

(1) hand delivered; 

(2) mailed; or 

(3) sent in a manner that is otherwise acceptable to the de-
partment. 

(b) The date of the item will be the date the department re-
ceives the item. 

(c) When a party submits a request to the commissioner or the 
department under this section, the party must provide a copy of the 
request to the other party at the same time. 

§5.4252. Objections. 

(a) Objections. A party or appraiser may object to an umpire 
or a mediator as follows: 

(1) for good cause: 

(A) no later than the third day after the party or ap-
praiser receives the selection panel, based on the information provided 
with the selection panel, or based on other information not provided 
with the selection panel that is known to the party or the appraiser at 
the time the selection panel is received; and 

(B) at any time no later than 30 days after the mediation 
or appraisal is complete based on other information not provided with 
the selection panel and discovered after the selection of the umpire; or 

(2) because the umpire or mediator is insured by the asso-
ciation no later than the earlier of: 

(A) the seventh day after receiving the selection panel 
and the information provided with it; or 

(B) the seventh day before the mediator or umpire be-
gins work. 

(b) Details for objections for good cause. A party or appraiser 
may object for good cause based on information the department pro-
vides with a selection panel, or based on other information. Good cause 
for an objection includes: 

(1) any conflict of interest listed in §§5.4212, 5.4214, or 
5.4232 of this title (relating to Appraisal Process - Appraiser Quali-
fications and Conflicts of Interest, Appraisal Process - Umpire Qual-
ifications and Conflicts of Interest, or Mediation Process - Mediator 
Qualifications and Conflicts of Interest, respectively); 

(2) a mediator or an umpire who lacks independence or is 
unable to competently or promptly handle the duties of a mediator or 
an umpire; or 
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♦ ♦ ♦ 

(3) other reasons that would reasonably be expected to im-
pair the mediation or appraisal. 

(c) How to submit objections. All objections must be sent to 
the department under §5.4251 of this title (relating to Requests and 
Submissions to the Department). An objection must include the fol-
lowing information: 

(1) names of the parties involved in the dispute; 

(2) name of the person submitting the objection; 

(3) the association claim number; 

(4) name of the mediator or umpire that the party or ap-
praiser wants to object to; 

(5) an explanation of the good cause for objecting to the 
mediator or umpire; and 

(6) an explanation of any direct financial or personal inter-
est that the mediator or umpire has in the outcome of the dispute. 

(d) Replacement. If the commissioner determines that good 
cause exists to replace a mediator or an umpire who was selected for 
a dispute, the commissioner will select a replacement mediator or um-
pire. 

§5.4253. Contract Administrator. 

The department may contract with one or more entities to administer 
the umpire roster, the mediator roster, or any of the department's or the 
commissioner's functions in this division. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205211 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 463-6327 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 19. OIL SPILL PREVENTION AND 
RESPONSE 
SUBCHAPTER A. GENERAL PROVISIONS 
31 TAC §§19.1, 19.2, 19.4 
The General Land Office (GLO) proposes amendments to 
§§19.1, 19.2, and 19.4, concerning Oil Spill Prevention and 
Response, General Provisions. The amendments will enhance 
and clarify GLO procedures under the rules. Sections 19.1, 
19.2, and 19.4 are also being amended to reflect editorial 
changes. These amendments are being proposed pursuant to 
the Oil Spill Prevention and Response Act of 1991 (OSPRA), 
§40.117. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the text of §§19.1, 19.2, and 
19.4 clarify provisions, update references and add definitions to 
the chapter. The proposed amendment to §19.1 deletes super-
fluous text as being duplicative. The proposed amendment to 
§19.2 also deletes superfluous text. The proposed amendment 
to §19.4 clarifies which individuals are subject to the waiver 
provision. The effect of these proposed amendments will be 
to make the subchapter more concise and clearer for public 
understanding. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 
the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
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at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended sections are proposed under OSPRA, Texas 
Natural Resources Code, Title 2, Chapter 40, Subchapter A, 
§40.007(a), which gives the commissioner of the GLO the 
authority to promulgate rules necessary and convenient to the 
administration of OSPRA. 

STATUTORY SECTIONS AFFECTED 

OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendments. 

§19.1. Purpose. 
This subchapter establishes a final rule under the Oil Spill Prevention 
and Response Act of 1991 (OSPRA), Texas Natural Resources Code, 
Chapter 40, which became law March 28, 1991. OSPRA supports 
and complements the Oil Pollution Act of 1990 (OPA), Public Law 
101-380, which became law on August 18, 1990. [This subchapter 
is intended to establish basic rules to provide for orderly and efficient 
administration of OSPRA until more comprehensive rule-making can 
occur in coordination with the rule-making process by federal agencies 
under OPA. The General Land Office intends to amend this subchap-
ter in anticipation of and in response to federal rule-making, as well 
as when development of Texas' own oil spill prevention and response 
program so requires.] 

§19.2. Definitions. 

(a) The following words, terms and phrases, when used in this 
chapter, shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) - (15) (No change.) 

(16) Unauthorized discharge--Discharges; excluding those 
authorized by and in compliance with a government permit, seepage 
from the earth solely from natural causes, and unavoidable, minute dis-
charges of oil from a properly functioning engine, of a harmful quantity 
of oil [from a vessel or facility either]: 

(A) - (B) (No change.) 

(17) - (23) (No change.) 

(b) (No change.) 

§19.4. Waiver. 

(a) Upon written request, the commissioner may waive a pro-
vision of this chapter if the commissioner determines that the applica-
tion of the provision would be inconsistent with the fundamental in-
tent and purpose of OSPRA. The commissioner may also waive any 
requirement of this chapter if the commissioner determines that other 
existing federal or state statutory or regulatory provisions provide re-
quirements necessary to implement OSPRA. 

(1) - (3) (No change.) 

(4) Requests for waivers from facility certification require-
ments will be evaluated by considering the following factors: 

(A) - (C) (No change.) 

(D) The GLO's officers, employees, and agents, under 
the direction and control of the commissioner, will conduct a field in-
vestigation, if necessary, to determine whether to grant the request for 
waiver. 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205216 
Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 

♦ ♦ ♦ 

SUBCHAPTER B. SPILL PREVENTION AND 
PREPAREDNESS 
31 TAC §19.14 
The General Land Office (GLO) proposes an amendment to 
§19.14, concerning Oil Spill Prevention and Response, Spill 
Prevention and Preparedness. The amendment will enhance 
and clarify GLO procedures under the rules. Section 19.14 is 
being amended to reflect editorial changes. These amendments 
are being proposed pursuant to the Oil Spill Prevention and 
Response Act of 1991 (OSPRA), §40.117. 

    BACKGROUND AND REASONED JUSTIFICATION
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The proposed amendment to §19.14 updates the text by cor-
recting an outdated website. The effect of this change will be 
to enhance the public's ability to communicate with the GLO re-
garding annual updating of information. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 

          the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 

Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendment, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended section is proposed under OSPRA, Texas Natural 
Resources Code, Title 2, Chapter 40, Subchapter A, §40.007(a), 
which gives the commissioner of the GLO the authority to pro-
mulgate rules necessary and convenient to the administration of 
OSPRA. 

STATUTORY SECTIONS AFFECTED 

OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendment. 

§19.14. Annual Updating of Application Information; Renewal and 
Suspension of Certificates. 

(a) Annual review of application information. Facility opera-
tors are required to report annually any changes in the information sub-
mitted to the GLO in their applications for certificates. Changes must 
be reported by the anniversary of the date the certificate was issued, but 
operators are encouraged to update the information more frequently. 
Facility operators can update information on file with the GLO in the 
following ways: 

(1) Internet. The GLO has established a link on its website 
(www.glo.texas.gov) [(www.glo.state.tx.us)] to allow facility operators 
to review and amend application information on file with the GLO. Fa-
cility operators can use the identification number, which is issued with 
the certificate, to access this interactive link. To minimize the GLO's 
administrative expense of updating information, the GLO encourages 
certificate holders to use the Internet to revise facility information on 
file with the GLO. 

(2) (No change.) 

(b) - (d) (No change.) 
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♦ ♦ ♦ 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205217 
Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 

SUBCHAPTER C. SPILL RESPONSE 
31 TAC §§19.31 - 19.34, 19.37 
The General Land Office (GLO) proposes amendments to 
§§19.31 - 19.34 and 19.37, concerning Oil Spill Prevention 
and Response, Spill Response. The amendments will enhance 
and clarify GLO procedures under the rules and reflect editorial 
changes. These amendments are being proposed pursuant to 
the Oil Spill Prevention and Response Act of 1991 (OSPRA), 
§40.117. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the text of §§19.31, 19.32, 19.33, 
19.34, and 19.37 clarify provisions, update references and add 
definitions to the chapter. The amendment to §19.31 clarifies 
the jurisdictional provision by specifying the type of discharge. 
The amendment to §19.32 clarifies the jurisdictional provision 
by specifying the type of discharge. The amendments to §19.33 
and §19.34 clarify the location of discharges. The amendment to 
§19.37 clarifies wording and adds a time requirement. The effect 
of these changes is to clarify exactly what type of discharge is 
subject to the rules and where that spill must occur. This will 
aid the public's understanding of OSPRA and the administrative 
rules. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 
the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
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78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended sections are proposed under OSPRA, Texas 
Natural Resources Code, Title 2, Chapter 40, Subchapter A, 
§40.007(a), which gives the commissioner of the GLO the 
authority to promulgate rules necessary and convenient to the 
administration of OSPRA. 

STATUTORY SECTIONS AFFECTED 

OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendments. 

§19.31. Jurisdiction. 

The General Land Office (GLO) has jurisdiction over and will respond 
to any actual or threatened discharge of oil that enters or threatens to 
enter coastal waters. 

§19.32. Reporting an Unauthorized Discharge. 

(a) To report an actual or threatened unauthorized discharge of 
oil into Texas coastal waters, phone the General Land Office (GLO) at 
1-800-832-8224. This line will be staffed at all times. 

(b) - (h) (No change.) 

§19.33. Response. 

(a) When the General Land Office (GLO) receives notice of 
an actual or threatened unauthorized discharge of oil into Texas coastal 
waters, the GLO will determine whether state response action is re-
quired. If state response action is required, the GLO will assess the 
discharge and determine whether further response actions should be 
initiated or required. If assessments of the discharge indicate it involves 
predominantly a hazardous substance, the GLO shall coordinate all re-
sponse actions until the Texas Commission on Environmental Quality 
can assume responsibility over hazardous substance discharge response 
operations. A substance is predominantly a hazardous substance when 
analytical testing of a representative sample indicates the presence of 
more than 50% of a substance that is not oil as defined by OSPRA, and 
that is a hazardous substance as defined by the Texas Commission on 
Environmental Quality or its successor agency. Pending results of ana-
lytical tests of the substance, the determination of its predominant char-
acteristics shall be made by investigating the source of the discharge, its 
physical properties, and its behavior in the environment. The GLO will 
notify the trustees of the actual or threatened unauthorized discharge. 

(b) - (e) (No change.) 

§19.34. Duties of Responsible Person. 

(a) In the event of an actual or threatened unauthorized dis-
charge of oil into Texas coastal waters, it is the duty of the responsible 
person to immediately initiate response action, or to ensure that the 
person in charge will initiate response action. The responsible person 
is the owner or operator of a vessel or facility from which an unau-
thorized discharge of oil emanates or threatens to emanate. The per-
son in charge is the person at the vessel or facility who is empowered 
by the responsible person to initiate response actions and to perform 
all actions necessary to prevent, abate, contain, and remove all pollu-
tion. The responsible person or the person in charge must inform the 
General Land Office (GLO) of the person's strategy for responding to 
the unauthorized discharge, including whether the facility's or vessel's 
discharge prevention and response plan will be adequate for abating, 
containing, and removing pollution or whether it appears that an ad-
equate response to the discharge will require deviation from the plan. 

The response strategy and proposed deviations from the plan must be 
reported to the on-scene coordinator on a regular basis throughout re-
sponse operations. 

(b) - (g) (No change.) 

§19.37. Completion of Response. 
(a) (No change.) 

(b) In addition to reporting an unauthorized discharge imme-
diately after it occurs, the responsible person may be required to [must] 
file a written report with the GLO. If required, the [A] reporting form 
will be provided to the responsible person by the state on-scene co-
ordinator. The report is due 60 days after being directed by the state 
on-scene coordinator to complete the report or 60 days after the re-
sponse actions have been declared complete by the state on-scene co-
ordinator, whichever date is earlier. The report must contain the fol-
lowing information: 

(1) incident date and time the responsible person was first 
aware oil threatened to enter Texas coastal waters; 

(2) - (7) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205218 
Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 

♦ ♦ ♦ 

SUBCHAPTER D. COMPENSATION AND 
LIABILITY 
31 TAC §19.55 
The General Land Office (GLO) proposes amendments to 
§19.55, concerning Oil Spill Prevention and Response, Com-
pensation and Liability. The amendments will enhance and 
clarify GLO procedures under the rules and reflect editorial 
changes. These amendments are being proposed pursuant to 
the Oil Spill Prevention and Response Act of 1991 (OSPRA), 
§40.117. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the text of §19.55 clarify provi-
sions, update references and add definitions to the chapter. The 
amendments to §19.55 delete superfluous text, update agency 
names and clarify the requirements of the minimum response 
cost. The effect of this change is that the Response Cost sec-
tion is current and is more understandable to the general public. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 
the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
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preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 

provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended section is proposed under OSPRA, Texas Natural 
Resources Code, Title 2, Chapter 40, Subchapter A, §40.007(a), 
which gives the commissioner of the GLO the authority to pro-
mulgate rules necessary and convenient to the administration of 
OSPRA. 

STATUTORY SECTIONS AFFECTED 

OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendment. 

§19.55. Response Costs. 

(a) - (c) (No change.) 

(d) The GLO will assess response costs when: 

(1) oil enters coastal waters [and a cleanup response is re-
quired]; 

(2) (No change.) 

(e) (No change.) 

(f) The minimum response cost of $250 will be billed when-
ever GLO personnel are required to monitor prevention or response 
activities and the time spent at the spill scene, excluding travel time, is 
more than two hours and less than eight hours. In the event that [more 
than] eight or more hours of GLO response personnel time is required 
at the scene of the spill, the responsible party will be assessed the ac-
tual costs of response incurred by the GLO. Response costs will not be 
assessed where either the Railroad Commission of Texas or the Texas 
Commission on Environmental Quality [Natural Resource Conserva-
tion Commission] is the state on-scene coordinator, unless requested by 
the Railroad Commission of Texas or the Texas Commission on Envi-
ronmental Quality [Natural Resource Conservation Commission] and 
approved by the commissioner. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205220 
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♦ ♦ ♦ 

Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 

SUBCHAPTER E. VESSELS 
31 TAC §19.60, §19.61 
The General Land Office (GLO) proposes amendments to 
§19.60 and §19.61, concerning Oil Spill Prevention and Re-
sponse, Vessels. The amendments will enhance and clarify 
GLO procedures under the rules and reflect editorial changes. 
These amendments are being proposed pursuant to the Oil Spill 
Prevention and Response Act of 1991 (OSPRA), §40.117. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the text of §19.60 and §19.61 
clarify provisions and update references. The amendments to 
§19.60 delete superfluous text, update language and add a new 
email contact. The amendments to §19.61 delete superfluous 
text, clarify vessel type, clarify text and update the notification 
procedure. The effect of these amendments will be a clearer 
and more current version of the rules for public consumption. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 
the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 

rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended sections are proposed under OSPRA, Texas 
Natural Resources Code, Title 2, Chapter 40, Subchapter A, 
§40.007(a), which gives the commissioner of the GLO the 
authority to promulgate rules necessary and convenient to the 
administration of OSPRA. 

STATUTORY SECTIONS AFFECTED 
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OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendments. 

§19.60. Applicability, Definitions, Exemptions. 
(a) - (b) (No change.) 

(c) Exemptions. 

(1) (No change.) 

(2) A request for exemption must be made in writing and 
can be submitted in the following ways: 

(A) Mailed to: Texas General Land Office, Oil Spill 
Prevention and Response Program, P.O. Box 12873, Austin, Texas 
78711-2873. The written request can also be sent by facsimile to the 
GLO's Oil Spill Prevention and Response Program at (512) 475-1560; 

(B) Sent by facsimile to the GLO's Oil Spill Prevention 
and Response Program at (512) 475-1560; or 

(C) Via e-mail to oilspills@glo.texas.gov. 

[(2) Depending on the exigency of the situation, a request 
for exemption can be made either in writing or by telephone.] 

[(A) General exemption requests for non-emergency 
situations must be made in writing and mailed to: Texas General Land 
Office, Oil Spill Prevention and Response Program, P.O. Box 12873, 
Austin, Texas 78711-2873. The written request can also be sent by 
facsimile to the GLO's Oil Spill Prevention and Response Program at 
(512) 475-1560.] 

[(B) In the event of an in extremis situation, where a 
written request for exemption is impractical, a request for an emergency 
exemption can be made by calling the GLO at 1-800-832-8224. A party 
making an emergency request by telephone must also send the GLO a 
written request by mail or facsimile as soon as possible.] 

(3) - (4) (No change.) 

§19.61. Vessel Response Plans. 
(a) Vessel Response Plan Requirements 

(1) Owners and operators of vessels subject to this sub-
chapter are required to prepare and maintain written, vessel-specific 
discharge prevention and response plans. A tank or nontank vessel 
response plan approved by the U.S. Coast Guard [or a shipboard oil 
pollution emergency plan (SOPEP) approved under Regulation 26 of 
MARPOL] satisfies the requirements of this section. A current copy 
of the plan must be maintained aboard each vessel. Owners and oper-
ators of unmanned vessels can satisfy the requirements of this section 
by maintaining the plan at a primary business location and maintaining 
the information in subparagraph [§19.61(a)(1)](G) of this paragraph 
aboard the unmanned vessel. The vessel-specific discharge prevention 
and response plan shall include, at a minimum, the following informa-
tion: 

(A) - (E) (No change.) 

(F) If applicable, a copy of the Coast Guard Vessel Re-
sponse Plan approval letter [or SOPEP approval letter under Regulation 
26 of Annex I of MARPOL]. 

(G) Spill prevention and response procedures, includ-
ing: 

(i) - (v) (No change.) 

(vi) notifying the GLO at 1-800-832-8224 as well as 
other regulatory agencies, local officials, and private property owners 
impacted by an unauthorized discharge; and 

(vii) (No change.) 

(2) (No change.) 

(b) Submission of Information to the GLO. 

(1) Applicability. This section, which requires the submit-
tal of limited information to the GLO, applies to owners and operators 
of any tank or nontank vessel over 400 gross tons required to maintain 
a federally approved response plan [vessel subject to regulation under 
Subchapter E if that vessel is: 1) required by the Oil Pollution Act, 
33 U.S.C.A. §§2701-2761 ("OPA") to have a current vessel response 
plan aboard the vessel; or 2) in excess of 400 gross tons and required 
by the International Maritime Organization to have a current shipboard 
oil pollution emergency plan (SOPEP)] aboard the vessel. 

(2) Owners or operators of vessels to which this subsection 
applies must submit the following information to the GLO: 

(A) - (E) (No change.) 

(F) the names and official numbers of vessels subject to 
this section; [to be covered by the notification;] 

(G) the gross tonnage of all vessels subject to this sec-
tion; [to be covered by the notification;] and 

(H) the total capacity for fuel and oil of each vessel 
subject to this section. [to be covered by the notification.] 

(3) Submittal of information. The GLO has estab-
lished a link on the GLO website (http://www.glo.texas.gov) 
[(http://www.glo.state.tx.us/oilspill)] for submittal of the information 
required in this section. [Owners and operators with the capability 
to use the Internet and access this website should link to "Vessel 
Response Plans."] An account login must be requested to initiate this 
process. To request this account be established contact the Director 
of Maritime Affairs by: [can then be established by following the 
instructions and ensuring that information submitted is accurate and 
complete. Owners and operators are strongly encouraged to submit 
information over the GLO's website. This is the quickest and easiest 
way to submit the information, and it eliminates the administrative 
burden of GLO staff who would otherwise have to load the infor-
mation. Owners or operators of vessels without the capability of 
submitting this information by using the GLO's website may submit 
the required information on GLO Form OS-004. Completed Form 
OS-004 can be sent to the GLO by:] 

(A) calling (512) 475-1575 during business hours; 

[(A) mail sent to Texas General Land Office, Oil Spill 
Prevention and Response Program, P.O. Box 12873, Austin, Texas 
78711-2873;] 

(B) (No change.) 

(C) electronic mail sent to oilspills@glo.texas.gov 
[Vessel.Plan@glo.state.tx.us]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205221 
Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 
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♦ ♦ ♦ 

SUBCHAPTER F. DERELICT VESSELS AND 
STRUCTURES 
31 TAC §19.71, §19.73 
The General Land Office (GLO) proposes amendments to 
§19.71 and §19.73, concerning Oil Spill Prevention and Re-
sponse, Derelict Vessels and Structures. The amendments will 
enhance and clarify GLO procedures under the rules and reflect 
editorial changes. These amendments are being proposed 
pursuant to the Oil Spill Prevention and Response Act of 1991 
(OSPRA), §40.117. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the text of §19.71 and §19.73 clar-
ify provisions, update references and add definitions to the chap-
ter. The proposed amendment to §19.71 adds a new definition 
for "unnumbered vessel." The proposed amendment to §19.73 
adds a new subsection (d) relating to unnumbered vessels. The 
effect of these changes is to allow for the immediate removal 
of vessels with registration numbers missing that are also either 
navigational hazards or threats to the public health. 

FISCAL IMPACTS 

Greg Pollock, Deputy Commissioner of the GLO's Oil Spill Pre-
vention and Response Division, has determined that for each 
year of the first five years the amended sections as proposed are 
in effect there will be no fiscal implications for state government 
or local governments as a result of enforcing or administering 
the amended sections. This rule does not have any fiscal im-
pact or affect on state or local governments because the costs of 
preparing and filing an application to lease highway right-of-way 
property or to pool property are borne by the applicant. The GLO 
processing of the applications is already accounted for in GLO 
budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Pollock has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the proposed amendments will enable the agency to con-
tinue to provide services and products of a consistently high 
quality. Deputy Commissioner Pollock has determined that there 
may be minimal fiscal implications on small businesses, micro-
businesses and individuals required to comply with the rule as 
the result of the proposed fee increases in this proposal. 

EMPLOYMENT IMPACT 

The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule the specific intent of which is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 

public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH COASTAL MANAGEMENT PROGRAM 
(CMP) 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP's goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals); §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities), §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code §2007.043(b) and §2.18 of the At-
torney General's Private Real Property Rights Preservation Act 
Guidelines, to determine whether a detailed takings impact as-
sessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner's right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 
adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amended sections are proposed under OSPRA, Texas 
Natural Resources Code, Title 2, Chapter 40, Subchapter A, 
§40.007(a), which gives the commissioner of the GLO the 
authority to promulgate rules necessary and convenient to the 
administration of OSPRA. 

STATUTORY SECTIONS AFFECTED 

OSPRA, Texas Natural Resources Code, Title 2, Chapter 40, 
Subchapter C, §§40.109 - 40.113 are affected by the proposed 
amendments. 

§19.71. Definitions. 
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♦ ♦ ♦ 

The following words, terms and phrases, when used in this subchapter, 
shall have the following meanings, unless the context clearly indicates 
otherwise. All other terms are defined in §19.2 of this title (relating to 
Definitions). 

(1) - (18) (No change.) 

(19) Unnumbered Vessel--A vessel for which no certificate 
of number or other number as defined in paragraph (11) of this section 
is present. 

(20) [(19)] VMS Site--A vessel management storage site 
used for the purpose of providing a means of dry-land access to vessels 
for removal from state waters, temporary storage, and disposal offsite 
after appropriate processing of the vessel. 

(21) [(20)] Wrecked--A vessel that is fully or partially sub-
merged, resting fully or partially on submerged land, or is in danger of 
sinking. 

§19.73. Procedure for Removal or Disposal by an Authorized Public 
Entity. 

(a) - (c) (No change.) 

(d) A derelict vessel or structure with absent registration num-
bers as defined in §19.71(11) of this title (relating to Definitions) may 
be subject to immediate removal by the commissioner if the commis-
sioner determines in his sole discretion that the vessel is also: 

(1) a navigational hazard as defined by §19.71(9) of this 
title; or 

(2) a threat to public health, safety or welfare as defined by 
§19.71(18) of this title. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205222 
Larry Laine 
Chief Clerk, Deputy Land Commissioner 
General Land Office 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 475-1859 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 5. TEXAS BOARD OF PARDONS 
AND PAROLES 

CHAPTER 146. REVOCATION OF PAROLE 
OR MANDATORY SUPERVISION 
37 TAC §§146.3, 146.4, 146.6 - 146.12 
The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC §§146.3, 146.4, and 146.6 - 146.12, concerning right 
to counsel, procedure after waiver of preliminary hearing, sched-
uling of preliminary hearing, preliminary hearing, scheduling of 
revocation hearings, revocation hearing, final board disposition, 
releasee's motion to reopen hearing or reinstate supervision, 
and procedure after motion to reopen is granted; time; rights of 
the releasee; final disposition. The amendments are proposed to 

clean up language, correct grammar/punctuation, update statu-
tory references, replace "board panel" with "parole panel," and 
add "written" to clarify the type of request to be submitted. 

Rissie Owens, Chair of the Board, has determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering these sections. 

Ms. Owens has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
benefit anticipated as a result of enforcing the amendments to 
these sections will be to bring the rules into compliance with cur-
rent board practice. There will be no effect on small businesses. 
There is no anticipated economic cost to persons required to 
comply with the amended rules as proposed. 

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not 
have an economic effect on small businesses as defined in Texas 
Government Code §2006.001(2). 

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 

The amendments are proposed under §§508.0441, 508.045, 
508.281, and 508.283, Government Code. Section 508.0441 
vests the Board with the authority to determine the continuation, 
modification, and revocation of parole or mandatory supervision. 
Section 508.045 provides parole panels with the authority to 
grant, deny, revoke parole, or revoke mandatory supervision. 
Section 508.281 and §508.283 relate to hearings to determine 
violations of the releasee's parole or mandatory supervision. 

No other statutes, articles, or codes are affected by these 
amendments. 

§146.3. Right to Counsel. 
The board administrator or the designee of the board administrator[,] 
shall weigh the following factors in determining whether the releasee 
is to be appointed an attorney: 

(1) - (3) (No change.) 

§146.4. Procedure after Waiver of Preliminary Hearing. 
(a) Following the waiver of the right to a preliminary hearing, 

the parole panel or a designee of the board may proceed to a revocation 
hearing after a finding of probable cause or reasonable belief that the 
releasee violated a condition of parole or mandatory supervision. 

(b) The parole panel or designee of the board may accept a 
waiver of the preliminary hearing provided that a waiver of the prelim-
inary hearing includes the following: 

(1) information that releasee was served with the follow-
ing: 

(A) notice of the right to a preliminary hearing and that 
its purpose is to determine whether there is probable cause or reason-
able belief to believe the releasee has committed a parole violation; 

(B) - (H) (No change.) 

(2) (No change.) 

§146.6. Scheduling of Preliminary Hearing. 
(a) Upon request, the board or the board's scheduling staff 

[hearings section] shall schedule a preliminary hearing unless: 
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(1) more than fourteen [seven] calendar days have elapsed 
from the time that the warrant is executed; or 

(2) information has not been presented to the board or the 
board's scheduling staff [hearings section] that the releasee was served 
with the following: 

(A) notice of the right to a preliminary hearing and that 
its purpose is to determine whether there is probable cause or reason-
able belief to believe the releasee has committed a parole violation; 

(B) - (H) (No change.) 

(b) (No change.) 

(c) If the board or the board's scheduling staff [hearings 
section] receives a request for a preliminary hearing later than the 
fourteenth [seventh] calendar day following the provisions described 
in subsection (a)(1) of this section, the board or the board's scheduling 
staff [hearings section] shall require the requestor to provide an 
[submit the scheduling request directly to the board administrator, 
along with a written] explanation of the delay. 

(d) Subsection (a)(1) of this section does not apply when a re-
leasee is: 

(1) transferred under §508.284 [§508.281], Government 
Code, to a correctional facility operated by or under contract with the 
department; or 

(2) (No change.) 

(e) (No change.) 

§146.7. Preliminary Hearing. 
(a) - (b) (No change.) 

(c) If the decision of the parole panel or designee of the board 
is that there is probable cause or reasonable belief to proceed to a revo-
cation hearing, the parole panel or designee of the board may schedule 
a revocation hearing. 

(d) If the parole panel or the designee of the board finds that 
there is no probable cause or reasonable belief to proceed to a revoca-
tion hearing or does not schedule a revocation hearing, the parole panel 
or designee of the board shall collect, prepare, and forward to a parole 
panel, or to the TDCJ Parole Division Interstate Compact for Probation 
and Parole Supervision [board administrator], if the hearing was held 
pursuant to the Interstate Commission for Adult Offender Supervision 
rules [interstate Compact Agreement], the following information: 

(1) - (2) (No change.) 

(3) the [tape] recording of the hearing 

(e) - (f) (No change.) 

§146.8. Scheduling of Revocation Hearings. 
(a) Upon request, the board or the board's scheduling staff 

[hearings section] shall schedule a revocation hearing unless informa-
tion has not been presented to the board or the board's scheduling staff 
[hearings section] that the releasee was served with the following: 

(1) - (9) (No change.) 

(b) If the releasee is not entitled to a preliminary hearing and 
requests a revocation hearing, the board or the board's scheduling staff 
[hearings section] shall schedule a revocation hearing unless: 

(1) more than fourteen [seven] calendar days have elapsed 
from the time that the warrant is executed; or 

(2) (No change.) 

(c) If the board or the board's scheduling staff [hearings sec-
tion] receives a request for a revocation hearing later than the fourteenth 
[seventh] calendar day following the provisions described in subsection 
(b)(1) of this section, the board or the board's scheduling staff [hearings 
section] shall require the requestor to provide an [submit the schedul-
ing request directly to the board administrator, along with a written] 
explanation of the delay. 

(d) Subsection (b)(1) of this section does not apply when a 
releasee is: 

(1) transferred under §508.284 [§508.281], Government 
Code, to a correctional facility operated by or under contract with the 
department; or 

(2) (No change.) 

(e) - (f) (No change.) 

§146.9. Revocation Hearing. 

(a) - (b) (No change.) 

(c) At the close of the hearing or within a reasonable time 
thereafter, the parole panel or designee of the board shall collect, pre-
pare and forward to a parole panel [or to the board administrator if the 
hearing was held pursuant to the Interstate Compact Agreement]: 

(1) - (2) (No change.) 

(3) the [tape] recording of the hearing 

§146.10. Final Board Disposition. 

(a) (No change.) 

(b) If final board disposition is an order to revoke the parole 
or mandatory supervision, the releasee or attorney shall be notified in 
writing and provided with a copy of the report of the hearing officer and 
notice of the right to submit a motion [petition] to reopen the hearing. 

§146.11. Releasee's Motion to [To] Reopen Hearing or Reinstate Su-
pervision. 

(a) The releasee or releasee's attorney shall have 60 days from 
the date of the parole [board] panel's revocation decision to submit a 
written request for [a] reopening a [of the] case for any substantial error 
in the revocation process or upon newly discovered information. 

(b) A written request to reopen the revocation hearing or re-
instate supervision submitted later than 60 days from the date of the 
parole [board] panel's revocation decision will not be considered un-
less under exceptional circumstances including but not limited to: 

(1) - (3) (No change.) 

(c) (No change.) 

(d) On transmittal, a parole [board] panel designated by the 
chair other than the original panel shall dispose of the motion by: 

(1) - (3) (No change.) 

(e) The releasee and attorney, if any, shall be notified in writing 
of the parole [board] panel's decision. 

(f) (No change.) 

§146.12. Procedure after Motion to [To] Reopen is [Is] Granted; 
Time; Rights of the Releasee; Final Disposition. 

(a) When the parole [board] panel disposes of a releasee's mo-
tion to reopen under §146.11 of this title (relating to Releasee's Motion 
to [To] Reopen Hearing or Reinstate Supervision) by granting said mo-
tion to reopen the hearing, the case shall be disposed of or referred to 
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a parole [board] panel or designee of the board for final disposition in 
accordance with this section and the previous disposition of the case 
made by the parole [board] panel under §146.10 of this title (relating 
to Final Board Disposition) shall be set aside and shall be of no force 
and effect. 

(b) The purpose of the further proceedings before the parole 
[board] panel or designee of the board under this section shall be as 
specified by the parole [board] panel in its order granting the releasee's 
motion to reopen pursuant to §146.11(d)(1) of this title. 

(c) When the parole [board] panel or designee of the board 
convenes the reopening of the hearing, it shall have before it the entire 
record previously compiled in the case, including: 

(1) the record, report, and recommendation of the prelimi-
nary hearing pursuant to [or revocation hearing (]§146.7 of this title (re-
lating to Preliminary Hearing) or revocation hearing pursuant to [and] 
§146.9 of this title (relating to Revocation Hearing)[)] collected or pre-
pared by the designee of the board originally assigned to the case; 

(2) - (3) (No change.) 

(4) any transmittal submitted to the parole [board] panel 
with recommendation from board staff. Any transmittal submitted to 
the parole [board] panel by the general counsel constitutes legal advice 
which is confidential under law, and shall not be released to the public 
as part of the hearing packet. 

(d) At the conclusion of the proceedings before the parole 
[board] panel or designee of the board, or within a reasonable time 
thereafter, the parole [board] panel shall make final disposition of the 
case by taking one of the following actions in any manner warranted 
by the evidence: 

(1) - (4) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205213 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 406-5388 

CHAPTER 147. HEARINGS 
SUBCHAPTER A. GENERAL RULES FOR 
HEARINGS 
37 TAC §147.5, §147.6 
The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC Chapter 147, §147.5 and §147.6, concerning wit-
nesses and record. The amendments are to correct the refer-
ence title to §141.111 and correctly reference the TDCJ Parole 
Division. 

Rissie Owens, Chair of the Board, has determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering these sections. 

Ms. Owens has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
benefit anticipated as a result of enforcing the amendments to 
these sections will be to bring the rules into compliance with cur-
rent board practice. There will be no effect on small businesses. 
There is no anticipated economic cost to persons required to 
comply with the amended rules as proposed. 

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not 
have an economic effect on small businesses as defined in Texas 
Government Code §2006.001(2). 

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 

The amendments are proposed under §§508.036, 508.0441, 
508.281, and 508.283, Government Code. Section 508.036 
authorizes the board to adopt rules relating to the decision-mak-
ing processes used by the board and parole panels. Section 
508.281 and §508.283 relate to hearings to determine violations 
of the releasee's parole or mandatory supervision. 

No other statutes, articles, or codes are affected by these 
amendments. 

§147.5. Witnesses. 

(a) The hearing officer may determine whether a witness may 
be excused under the rule that excludes witnesses from the hearing. 

(1) In no event shall the hearing officer exclude from the 
hearing a party under the authority of this section. For these purposes, 
the term "party" means the definition in §141.111 of this title (relating 
to Definition of Terms [Definitions]) and includes: 

(A) - (B) (No change.) 

(C) no more than one representative of the TDCJ Parole 
Division [Pardons and Paroles Division] who has acted or served in the 
capacity of supervising, advising, or agent officer in the case. 

(2) (No change.) 

(b) - (c) (No change.) 

§147.6. Record. 

(a) The record in any case includes all pleadings, motions, and 
rulings; evidence received or considered; matters officially noticed; 
questions and offers of proof, objections, and rulings on them; all rele-
vant TDCJ Parole Division [Pardons and Paroles Division] documents, 
staff memoranda or reports submitted to or considered by the hearing 
officer involved in making the decision, and any decision, opinion, or 
report by the hearing officer presiding at the hearing. 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205215 
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Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 406-5388 

CHAPTER 149. MANDATORY SUPERVISION 
SUBCHAPTER A. RULES AND CONDITIONS 
OF MANDATORY SUPERVISION 
37 TAC §149.3 
The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC Chapter 149, §149.3, concerning Texas mandatory 
supervision offenders supervised in other states. The amend-
ments are proposed to update the Interstate Compact title and 
delete the Texas Government Code reference. 

Rissie Owens, Chair of the Board, has determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering this section. 

Ms. Owens has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
anticipated as a result of enforcing the amendments to this sec-
tion will be to bring the rule into compliance with current board 
practice. There will be no effect on small businesses. There is 
no anticipated economic cost to persons required to comply with 
the amended rule as proposed. 

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not 
have an economic effect on small businesses as defined in Texas 
Government Code §2006.001(2). 

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 

The amendments are proposed under §508.036 and §508.044, 
Government Code. Section 508.036 authorizes the board to pro-
mulgate rules relating to the board's decision-making processes, 
and §508.044 provides the board with the authority to adopt rules 
relating to the eligibility of an inmate for release on parole or 
mandatory supervision. 

No other statutes, articles, or codes are affected by these 
amendments. 

§149.3. Texas Mandatory Supervision Offenders Supervised in Other 
States. 

Texas mandatory supervision offenders accepted for supervision in 
other states under the terms of the Interstate Parole Compact for Adult 
Offender Supervision [(§508.318, Government Code)] shall adhere 
to the conditions and rules of supervision for Texas and the receiving 
state. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 

TRD-201205214 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 406-5388 

CHAPTER 150. MEMORANDUM OF 
UNDERSTANDING AND BOARD POLICY 
STATEMENTS 
SUBCHAPTER A. PUBLISHED POLICIES OF 
THE BOARD 
37 TAC §150.55 
The Texas Board of Pardons and Paroles proposes amendments 
to 37 TAC Chapter 150, §150.55, concerning conflict of interest 
policy. The amendments are proposed to clarify the procedure 
and update the agency names. 

Rissie Owens, Chair of the Board, has determined that for each 
year of the first five-year period the proposed amendments are 
in effect, no fiscal implications exist for state or local government 
as a result of enforcing or administering this section. 

Ms. Owens has also determined that for each year of the first five 
years the proposed amendments are in effect, the public benefit 
anticipated as a result of enforcing the amendments to this sec-
tion will be to bring the rule into compliance with current board 
practice. There will be no effect on small businesses. There is 
no anticipated economic cost to persons required to comply with 
the amended rule as proposed. 

An Economic Impact Statement and Regulatory Flexibility Anal-
ysis is not required because the proposed amendments will not 
have an economic effect on small businesses as defined in Texas 
Government Code §2006.001(2). 

Comments should be directed to Bettie Wells, General Coun-
sel, Texas Board of Pardons and Paroles, 209 W. 14th 
Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.state.tx.us. Written comments from the general 
public should be received within 30 days of the publication of 
this proposal. 

The amendments are proposed under Subtitle B, Ethics, Chap-
ter 572 and §508.0441, Government Code. Subtitle B, Ethics, 
Chapter 572, is the ethics policy of this state for state officers or 
state employees. Section 508.0441 requires the board to imple-
ment a policy under which a board member or parole commis-
sioner should disqualify himself or herself on parole or manda-
tory supervision decisions. 

No other statutes, articles, or codes are affected by these 
amendments. 

§150.55. Conflict of Interest Policy. 

(a) Section 1--Policy. 

(1) It is the policy of the board [Board of Pardons and 
Paroles (board)] that no board member or parole commissioner shall 
have any interest, financial or otherwise, direct or indirect; or engage 
in any business transaction or professional activity or incur any 
obligations of any nature which is in substantial conflict with the 
proper discharge of his duties in the public interest. In implementing 
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this policy, there are provided the following standards of conduct, 
disclosure, and disqualification to be observed in the performance of 
their official duties. 

(2) (No change.) 

(b) Section 2--Disclosure. 

(1) A board member or parole commissioner shall submit 
generally and on a case by case basis written notice to the presiding 
officer (chair) of any substantial interest held by the board member 
or parole commissioner in a business entity doing business with the 
Board of Criminal Justice of the TDCJ [Texas Department of Criminal 
Justice] or its component divisions and the board. 

(2) A board member or parole commissioner having a per-
sonal or private interest in any measure, proposal, or decision pending 
before the board (including parole and administrative release decisions) 
shall immediately notify the chair in writing of such interest. The chair 
shall publicly disclose the board member's or parole commissioner's 
interest to the board in a meeting of the board. The board member or 
parole commissioner shall not vote or otherwise participate in the deci-
sion. The disclosure shall be entered into the minutes or official record 
of the meeting. 

(3) (No change.) 

(4) If a board member or parole commissioner is uncertain 
whether any part of the conflict of interest policy applies to him in a 
specific matter, he shall request the general counsel of the board [Board 
of Pardons and Paroles] to determine whether a disqualifying conflict 
of interest exists. 

(c) (No change.) 

(d) Section 4--Disqualification. 

(1) Disqualification. A board member shall recuse himself 
or herself from voting on all clemency matters; and a [A] board mem-

ber or parole commissioner shall recuse themselves from voting on all 
[clemency matters,] release on parole or mandatory supervision deci-
sions, and decisions to continue, modify, or revoke parole or mandatory 
supervision when: 

(A) (No change.) 

(B) the board member or parole commissioner or 
his/her spouse is related by affinity or consanguinity within the third 
degree to a person who is the subject of the decision before them. 

(2) Recusal. A board member shall disqualify himself or 
herself from voting on all clemency matters; and a [A] board mem-
ber or parole commissioner shall disqualify [recuse] themselves from 
voting on all [clemency matters,] release on parole or mandatory super-
vision decisions, and decisions to continue, modify, or revoke parole 
or mandatory supervision when: 

(A) - (C) (No change.) 

(3) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency's legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on October 4, 2012. 
TRD-201205219 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Earliest possible date of adoption: November 18, 2012 
For further information, please call: (512) 406-5388 
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TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 12. COAL MINING REGULATIONS 
The Railroad Commission of Texas (Commission) adopts 
amendments to §§12.100, 12.225, and 12.311, relating to Re-
sponsibilities; Commission Review of Outstanding Permits; and 
Terms and Conditions for Liability Insurance, without changes 
to the proposed text published in the August 3, 2012, issue of 
the Texas Register (37 TexReg 5696). The Commission adopts 
these amendments to update provisions of the Texas Coal 
Mining Regulatory and Abandoned Mine Land Programs. The 
federal Office of Surface Mining Reclamation and Enforcement 
(OSM) approved the amendments in the February 14, 2012, 
issue of the Federal Register (77 Fed. Reg. 8144). 

In §12.100(a), the Commission adopts wording to substantively 
mirror the corresponding federal language; the adopted amend-
ment will allow Texas permittees to continue operations under an 
existing permit without submitting a renewal application so long 
as the only ongoing activities being conducted within the permit 
area are those related to reclamation. The adopted amendment 
also clarifies that a permit, and the annual fees associated with 
the permit, continue until all surface coal mining and reclamation 
operations are completed. 

In §12.225, the Commission adopts new subsection (a)(3) to 
clarify that the Commission will continue to conduct reviews of 
permits that, in accordance with the proposed amendment to 
§12.100(a), are not required to be renewed but under which the 
permittee must continue to perform reclamation activities within 
the permit area. 

In §12.311, the Commission adopts amendments in subsection 
(b) to clarify the requirement that Texas permittees who are 
authorized in accordance with the proposed amendment to 
§12.100(a) to continue operations under an existing permit with-
out submitting a renewal application are required to maintain 
public liability insurance for the duration of that operation. 

The Commission received one comment from Luminant, a com-
pany which has been surface mining coal for more than 40 years 
in Texas. Luminant supports the proposed amendments, which 
will reduce workload, streamline Commission staff activities, and 
provide incentives for the industry to accomplish reclamation and 
achieve bond release effectively and efficiently. The Commis-
sion agrees and thanks Luminant for the comment. 

SUBCHAPTER G. SURFACE COAL MINING 
AND RECLAMATION OPERATIONS, PERMITS, 

AND COAL EXPLORATION PROCEDURES 
SYSTEMS 
DIVISION 1. GENERAL REQUIREMENTS 
FOR PERMIT AND EXPLORATION 
PROCEDURE SYSTEMS UNDER REGULATORY 
PROGRAMS 
16 TAC §12.100 
The Commission adopts the amendments under Texas Natural 
Resources Code, §134.011 and §134.013, which authorizes the 
Commission to promulgate rules pertaining to surface coal min-
ing operations. 

Statutory authority: Texas Natural Resources Code, §134.011 
and §134.013. 

Cross-reference to statute: Texas Natural Resources Code, 
§134.011 and §134.013. 

Issued in Austin, Texas, on October 2, 2012. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205191 
Mary Ross McDonald 
Director, Pipeline Safety Division 
Railroad Commission of Texas 
Effective date: October 22, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 475-1295 

DIVISION 13. PERMIT REVIEWS, 
REVISIONS, AND RENEWALS, AND 
TRANSFERS, SALE, AND ASSIGNMENT OF 
RIGHTS GRANTED UNDER PERMITS 
16 TAC §12.225 
The Commission adopts the amendments under Texas Natural 
Resources Code, §134.011 and §134.013, which authorizes the 
Commission to promulgate rules pertaining to surface coal min-
ing operations. 

Statutory authority: Texas Natural Resources Code, §134.011 
and §134.013. 
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Cross-reference to statute: Texas Natural Resources Code, 
§134.011 and §134.013. 

Issued in Austin, Texas, on October 2, 2012. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205190 
Mary Ross McDonald 
Director, Pipeline Safety Division 
Railroad Commission of Texas 
Effective date: October 22, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 475-1295 

SUBCHAPTER J. BOND AND INSURANCE 
REQUIREMENTS FOR SURFACE COAL 
MINING AND RECLAMATION OPERATIONS 
DIVISION 3. FORM, CONDITIONS, AND 
TERMS OF PERFORMANCE BOND AND 
LIABILITY INSURANCE 
16 TAC §12.311 
The Commission adopts the amendments under Texas Natural 
Resources Code, §134.011 and §134.013, which authorizes the 
Commission to promulgate rules pertaining to surface coal min-
ing operations. 

Statutory authority: Texas Natural Resources Code, §134.011 
and §134.013. 

Cross-reference to statute: Texas Natural Resources Code, 
§134.011 and §134.013. 

Issued in Austin, Texas, on October 2, 2012. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205189 
Mary Ross McDonald 
Director, Pipeline Safety Division 
Railroad Commission of Texas 
Effective date: October 22, 2012 
Proposal publication date: August 3, 2012 
For further information, please call: (512) 475-1295 

TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 214. VOCATIONAL NURSING 
EDUCATION 
22 TAC §§214.1 - 214.13 

Introduction. The Texas Board of Nursing (Board) adopts 
amendments to Chapter 214, §§214.1 - 214.13, relating to 
Vocational Nursing Education. Section 214.2 and §214.3 are 
adopted with changes to the proposed text as published in 
the August 24, 2012, issue of the Texas Register (37 TexReg 
6414). Section 214.1 and §§214.4 - 214.13 are adopted without 
changes and will not be republished. 

Reasoned Justification. The Board proposed amendments to 
§§214.1 - 214.13 in the August 24, 2012, issue of the Texas 
Register (37 TexReg 6414). The Board has made changes to 
the proposed text as adopted in response to a written comment 
on the published proposal and as a result of Staff's review. The 
changes, however, do not materially alter issues raised in the 
proposal, introduce new subject matter, or affect persons other 
than those previously on notice. 

The Board has made changes to §§214.2(24), 214.3(b)(4), and 
214.3(b)(5) in order to correct typographical and minor editorial 
errors. The Board received a written comment pointing out that 
the term "dietitian" was spelled incorrectly in §214.2(24) as pro-
posed. The Board agrees and has corrected the spelling of this 
term in the adopted text. The other changes were identified by 
Board Staff during its review of the proposed rule text. First, 
Board Staff realized that the wrong guideline number, 3.1.2.a., 
was referenced in §214.3(b)(4) as proposed. The Board has cor-
rected this error and has included the correct guideline number, 
3.1.1.a., in the text as adopted. Second, Board Staff realized 
that the full name of the education guideline was omitted from 
§214.3(b)(5) as proposed. The Board has corrected this error 
and has included the full name of the educational guideline in 
§214.3(b)(5) as adopted. 

Background 

As part of its regular review of Board rules, Staff reviewed Chap-
ter 214 and presented recommendations to the Board at its Oc-
tober, 2011, meeting. Following Staff's presentation, the Board 
issued a charge to the Advisory Committee on Education (Com-
mittee) to consider several potential rule amendments to Chap-
ter 214. On March 7, 2012, the Committee met to discuss the 
Board's charge. Following its discussions, the Committee voted 
to recommend several rule amendments to the Board, including 
amendments related to the use of preceptors in nursing edu-
cation; petitions for waiver of director and faculty qualifications; 
qualifications/requirements for program authors and directors; 
and requirements for extension sites/campuses and online in-
struction. The Board considered the Committee's recommen-
dations at its July, 2012, meeting. In addition to the Commit-
tee's recommendations, Staff recommended the proposal of ad-
ditional amendments to clarify portions of the chapter's existing 
requirements and to provide for additional oversight of high-risk 
programs. The Board approved all of the proposed amendments 
for publication in the Texas Register. 

Adopted Amendments. 

The amendments are adopted under the Occupations Code 
§§301.151, 301.155(a), 301.157, and 301.257 and are neces-
sary to: (i) clarify existing requirements within the chapter; (ii) 
strengthen the qualifications/requirements for authors of new 
nursing education program proposals and proposed nursing 
education program directors; (iii) provide for additional oversight 
over the establishment of extension sites/campuses; (iv) provide 
for additional monitoring of programs that may be categorized as 
high-risk; and (v) eliminate outdated and redundant references 
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from the chapter. The following paragraphs provide a general 
overview of the adopted amendments. 

The majority of the adopted amendments to §214.2 are editorial 
in nature and remove outdated/obsolete references and termi-
nology from the section, correct grammatical errors within the 
section, and eliminate redundant phrasing and terminology. The 
adopted amendments also add three new definitions to the sec-
tion, including definitions for the terms "CANEP", "declaratory 
order of eligibility", and "NEPIS". Overall, the adopted amend-
ments to §214.2 result in clear, concise definitions for use within 
the chapter. 

The Board is also amending §214.3. Many of the adopted 
amendments are editorial in nature and are intended to clarify, 
but not substantively alter, the existing requirements of the 
section. For example, the existing text of the rule refers to the 
Board's educational guidelines in several areas, and vocational 
nursing education programs are currently required to comply 
with these guidelines. However, in an effort to better clarify the 
applicability of the guidelines, the specific name and number 
of each education guideline has been identified and specified 
throughout the section. 

The adopted amendments also contain a few changes that are 
more substantive in nature. First, adopted §214.3(a)(2)(D) re-
quires the author of a nursing education program proposal to 
hold a current license or privilege to practice as a registered 
nurse in Texas and meet the criteria specified in §214.6(f) of the 
chapter. Section 214.6(f) requires an individual, among other 
things, to have been actively employed in nursing for the past 
five years, with a minimum of one year teaching experience in 
a nursing education program, or have advanced preparation in 
nursing, nursing education, or nursing administration, as well 
as prior relevant nursing employment experience. The adopted 
amendment is necessary to ensure that qualified individuals au-
thor new nursing education program proposals. The develop-
ment of a successful nursing education program proposal is a 
complex and time consuming process. Even proposals that are 
well conceived and written by individuals with extensive experi-
ence in nursing administration and education often require sev-
eral revisions in order to meet the Board's requirements for ap-
proval. The adopted amendments are intended to ensure that 
program authors are properly credentialed and qualified to pro-
duce quality nursing education program proposals that are ca-
pable of meeting Board requirements for approval. 

Second, adopted §214.3(a)(2)(D)(ii) specifies that a qualified di-
rector or coordinator must be employed by the program early 
in the development of the program proposal and, in no event, 
later than six months prior to the submission of the program pro-
posal to the Board. This adopted amendment is designed to 
facilitate successful program development and implementation. 
Directors/coordinators are responsible for the administration of 
the program. As such, these individuals must be involved in the 
development of the program proposal early enough to review 
the proposal, identify potential problems, elicit input from neces-
sary parties, and make appropriate modifications. Further, direct 
involvement of the director/coordinator throughout the develop-
ment of the program proposal promotes continuity of leadership 
and unity throughout the program, which supports program suc-
cess. 

Third, adopted §214.3(a)(2)(E) clarifies that at least one poten-
tial faculty member must be identified prior to the program's cur-
riculum development. This adopted amendment is designed to 
facilitate faculty participation in developing the program of study. 

Program faculty are responsible for implementing the program 
curriculum. As such, faculty should be involved in the curricu-
lum's development, review, and revision to ensure that the cur-
riculum is well developed, current, accurate, appropriate, and 
conducive to student learning. 

Finally, adopted §214.3(a)(2)(H) provides for the imposition of 
restrictions, conditions, and Board monitoring in certain situa-
tions. Under the existing requirements of the section, the Board 
may approve a new nursing education program proposal, de-
fer action on the nursing education program proposal, or deny 
consideration of the nursing education program proposal. The 
adopted amendments further permit the Board to impose re-
strictions or conditions upon a newly approved program in or-
der to ensure the success of the program. Further, the adopted 
amendments permit the Board to require specific monitoring of 
newly approved programs that may be considered high-risk. The 
adopted amendments also specify when a newly approved pro-
gram may be considered high-risk and the types of activities that 
may be involved in monitoring a high-risk program. Such activi-
ties include the submission of quarterly reports of students' per-
formance in courses and clinical learning experiences; remedi-
ation strategies and attrition rates; and additional survey visits 
by Board representatives. Further, the adopted amendments to 
§214.3(a)(2)(H) provide for the assessment of monitoring fee. 
The amount of the monitoring fee, however, is not addressed by 
the adopted amendments and will be addressed in a separate 
rule proposal at a later date. 

The adopted amendments to §214.3(a)(2)(H) are authorized un-
der the Occupations Code §301.155 and §301.157(b) and are 
necessary to facilitate the success of newly approved nursing ed-
ucation programs. Over the past five years, four vocational nurs-
ing education programs have experienced significant changes in 
their approval status, including three programs that were initially 
approved in 2007, and one program that was initially approved in 
2009. Of these four programs, one program is currently on con-
ditional status; one program is currently on full with warning sta-
tus, with limited enrollment; one program is on initial with warning 
status; and one program has had its approval withdrawn. Fur-
ther, there are currently five additional vocational nursing pro-
grams on initial approval status, awaiting their first full year of 
NCLEX-PN® pass rates. Board Staff is currently reviewing two 
new vocational nursing education program proposals, and five 
vocational nursing education programs have indicated that they 
will be filing new program proposals with the Board. The volume 
of new vocational nursing education program proposals has in-
creased rapidly over the last few years. Since 2006, 15 voca-
tional nursing education programs have been approved by the 
Board. Unfortunately, several of the approved programs have 
demonstrated significant deficiencies, which effects the quality 
of nursing education provided to the programs' students. The 
Board is committed to ensuring that all nursing education pro-
grams provide competent, consistent, quality nursing education. 
As such, the adopted amendments are designed to identify po-
tential problems in newly approved nursing education programs 
early on in the approval process, to assist programs in the devel-
opment of appropriate remediation plans, to monitor programs' 
progress, and to facilitate successful program administration. 

The adopted amendments to §214.3(b) relate to nursing educa-
tion programs desiring to establish extension sites/campuses. 
In particular, the adopted amendments to §214.3(b) require a 
nursing education program seeking to establish an extension 
site/campus to submit an application form to the Board, at 
least four months prior to the implementation of the extension 
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site/campus, evidencing a strong rationale for the establishment 
of the extension site in the community; availability of a quali-
fied coordinator, if applicable, and qualified faculty; adequate 
educational resources; documentation of communication and 
collaboration with other programs within 25 miles of the exten-
sion site; signed commitments from clinical affiliating agencies to 
provide clinical practice settings for students; projected student 
enrollments for the first two years; plans for quality instruction; 
a planned schedule for class and clinical learning activities 
for one year; notification or approval from the governing entity 
and from other regulatory/accrediting agencies; and letters 
of support from clinical affiliating agencies. These adopted 
amendments are necessary to ensure that the community is 
able to appropriately support the extension site/campus, that 
adequate resources are available for the extension site/campus, 
and that the extension site/campus is capable of consistently 
meeting the Board's requirements and standards for providing 
quality nursing education to students. 

Many of the adopted amendments to §214.4 are editorial in na-
ture and are intended to clarify the existing requirements of the 
section, but not substantively alter the section's existing require-
ments. There are a few adopted amendments, however, that 
are more substantive in nature. The adopted amendments to 
§214.4(a)(1), (3), and (4) clarify that the Board may impose re-
strictions or conditions upon a program in order to ensure the 
continuing success of the program. The adopted amendments 
are intended to apply to programs that have either demonstrated 
high-risk behavior or have already experienced a change in ap-
proval status (i.e., from initial approval to initial with warning or 
full with warning to conditional). In such situations, it is important 
for the Board to be able to review and identify the deficiencies 
of the program, make recommendations for improving or resolv-
ing the deficiencies, and impose conditions and restrictions de-
signed to ensure that the deficiencies are resolved in an appro-
priate and timely manner. 

The adopted amendments to §214.4(b) are similar in nature 
to the adopted amendments to §214.4(a)(1), (3), and (4) and 
serve a similar purpose. The adopted amendments to §214.4(b) 
clarify that the Board may, in addition to imposing restrictions 
and conditions, require additional monitoring of a program when 
the program demonstrates non-compliance with Board require-
ments. Additional monitoring may include additional survey 
visits by a Board representative, submission of quarterly reports 
of students' performance in courses and clinical learning expe-
riences, and remediation strategies. Further, like the adopted 
amendments to §214.3(a)(2)(H), the adopted amendments to 
§214.4(b) provide for the assessment of a monitoring fee. The 
amount of the monitoring fee, however, is not provided for in 
these adopted amendments and will be addressed in a separate 
rule proposal at a later date. The adopted amendments to 
§214.4(b) are authorized under the Occupations Code §301.155 
and §301.157(b) and are necessary to ensure that programs 
with demonstrated deficiencies or high-risk behavior are able 
to identify their deficiencies, formulate a remediation plan, and 
successfully remediate their deficiencies in an appropriate and 
timely manner. 

The adopted amendments add §214.4(c)(3)(E) and (F). These 
adopted amendments are necessary to clarify that the Board 
may change the approval status of a program on full approval 
with warning to full approval, to full approval with restrictions or 
conditions, or impose a monitoring plan, and that the Board may 
restrict the program's enrollment. Further, the adopted amend-
ments clarify that the Board may change the approval status 

of a program on conditional approval to full approval, full ap-
proval with restrictions or conditions, full approval with warning, 
or impose a monitoring plan. Further, the Board may also re-
strict the program's enrollment. These adopted amendments are 
consistent with the existing provisions of the section, including 
§214.4(a), as well as the adopted amendments to §214.4(a)(1), 
(3), and (4) and §214.4(b), and provide additional clarity and 
guidance to programs regarding changes in approval status due 
to demonstrated deficiencies. 

The remaining adopted amendments to §214.4 require accred-
ited programs to demonstrate their accountability for compliance 
with national nursing accreditation standards and processes 
and provide the Board with copies of approval for substantive 
changes from the national nursing accreditation organizations 
after an accredited program has followed the approval process. 
These adopted amendments are necessary to ensure that 
accredited programs maintain their compliance with national 
nursing accreditation standards and keep the Board informed 
of all substantive changes. 

The adopted amendments to §214.6 and §214.7 concern 
waivers for potential directors/coordinators and program faculty. 
The adopted amendments to §214.6(g)(4) eliminate the ability 
of a program to file a petition with the Board for a waiver of 
the rule's requirements and qualifications for a potential pro-
gram director/coordinator. This adopted amendment serves 
an important purpose. Section 214.6 prescribes the minimum 
qualifications, credentials, and nursing expertise that a program 
director/coordinator must possess in order to be approved by the 
Board. Directors/coordinators are responsible for a program's 
operation, and as such, must be appropriately qualified and 
competent to administer the program. Individuals who possess 
the minimum qualifications prescribed by the rule are better 
prepared to administer the program successfully. As such, the 
adopted amendments prohibit a waiver of these minimum qual-
ifications. However, in an effort to provide additional flexibility, 
the adopted amendments to §214.6(g)(4) permit fully approved 
programs to consider qualifications other than those required 
by the section, so long as there is supporting evidence that the 
particular individual possesses the competencies necessary to 
fulfill the responsibilities of the director/coordinator role. The 
Board, however, retains the ability to review the qualifications 
of the individual and ultimately approve the individual for the 
director/coordinator role. 

The adopted amendments to §214.7(d) are similar in nature to 
the adopted amendments to §214.6 and serve a similar purpose. 
The adopted amendments to §214.7(d) permit the director/coor-
dinator of a program to waive the Board's requirements/qualifica-
tions for a prospective faculty member, without Board approval, 
provided the program and prospective faculty member meet the 
specified requirements of §214.7(d). The adopted amendments 
are necessary to ensure that program faculty possess the knowl-
edge, experience, and expertise necessary to provide meaning-
ful instruction to nursing students. Further, the adopted amend-
ments provide additional flexibility to program directors/coordina-
tors to consider additional qualifications of potential faculty mem-
bers and to waive the Board's prescribed faculty requirements 
for a period not to exceed one year, provided that the prospec-
tive faculty member meets the rules' specified criteria for such 
waiver. 

The adopted amendments to §214.9 primarily relate to online 
instruction. Adopted §214.9(b) requires that the delivery of cur-
riculum through distance education comply with all the require-
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ments of the section, as well as the Board's requirements re-
garding clinical learning experiences located in §214.10. Fur-
ther, adopted §214.9 requires faculty involved in distance educa-
tion to possess documented competencies related to online ed-
ucation. These adopted amendments are necessary to ensure
that students involved in distance education receive comparable
curriculum, supervised clinical learning experiences, and forma-
tive and summative evaluations as their traditional counterparts.
The remaining adopted amendments to this section clarify the
section's existing requirements related to classroom instruction,
laboratory activities/instruction, clinical practice learning experi-
ences, and program content related to the nursing care of chil-
dren, maternity nursing, nursing care of the aged, nursing care of
adults, and nursing care of individuals with mental health prob-
lems. 

The majority of the adopted amendments to §214.10 are editorial
in nature and do not substantively alter the existing requirements
of the section. However, adopted §214.10(i) is more substan-
tive in nature. Under adopted §214.10(i)(6), clinical preceptors
must hold a current license or privilege to practice as a licensed
nurse in the State of Texas. This adopted amendment is nec-

 
 

 
 
 

 

 
 

 
 

essary to ensure that clinical preceptors possess the necessary 
knowledge and expertise to provide appropriate instruction and 
guidance to nursing students regarding nursing practice. 

The remaining adopted amendments to the chapter update out-
dated terminology and references and correct grammatical and 
typographical errors. 

How the Sections Will Function. 

Section 214.1 sets forth the Board's general requirements for vo-
cational nursing education programs. The adopted amendments 
to §214.1 are editorial in nature and correct grammatical errors. 

Section 214.2 sets forth definitions for the terms used through-
out the chapter. In addition to editorial, typographical, and 
grammatical changes, the adopted amendments to §214.2 
delete the definitions of "accredited nursing educational pro-
gram", "clinical practice hours", "compliance audit", "controlling 
agency", and "proprietary school"; add definitions for the terms 
"CANEP", "declaratory order of eligibility", and "NEPIS"; and 
substantively modify the definitions of "classroom instruction", 
"clinical preceptor", "extension site", "faculty waiver", "objec-
tives/outcomes", "observation experience", and "systematic 
approach". 

Section 214.3 contains the Board's requirements related to 
program development, extension sites/campuses, transfer of 
administrative control, program closure, and clinical learning 
experiences for programs located outside of Texas. In addition 
to editorial, typographical, clarifying, and grammatical changes, 
the adopted amendments to §214.3 strengthen the require-
ments/qualification for the author of a new vocational education 
program proposal; require qualified directors/coordinators to be 
employed by the program early in the proposal development 
process; require at least one potential faculty member to assist 
in the program's curriculum development; identify examples of 
high-risk behavior that may require additional Board monitoring; 
clarify that the Board may impose restrictions and conditions to 
ensure newly approved programs' success; authorize a Board 
monitoring fee; inactivate program proposals after one year of 
inaction on the proposal; and require extension sites/campuses 
to submit an application to the Board containing specified 
information at least four months prior to implementation of the 
extension site/campus. 

Section 214.4 contains the Board's requirements for program 
approval. In addition to editorial, typographical, clarifying, and 
grammatical changes, the adopted amendments to §214.4 clar-
ify that the Board may impose reasonable and necessary restric-
tions or conditions on a program in order to ensure the continu-
ing success of a program; identify behaviors that may result in 
the imposition of restrictions, conditions, or a monitoring plan; 
specify possible components of a monitoring plan; authorize a 
Board monitoring fee; clarify potential changes in approval sta-
tus; clarify that the Board may restrict a program's enrollment; 
and require accredited programs to submit evidence of ongoing 
compliance with national nursing accreditation organizations. 

Section 214.5 contains the Board's requirements related to a 
program's philosophy/mission and objectives/outcomes. The 
adopted amendments to §214.5 are editorial in nature and 
correct grammatical errors. 

Section 214.6 contains the Board's requirements related to a 
program's administration and organization. In addition to edi-
torial, typographical, clarifying, and grammatical changes, the 
adopted amendments to §214.6 eliminate the ability of a program 
to request a waiver of a potential director/coordinator's qualifica-
tions from the Board; permit additional qualifications to be con-
sidered to support the approval of a potential director/coordina-
tor, provided there is supporting evidence that the individual pos-
sesses the necessary competencies to fulfill the responsibilities 
of the position; and require the director/coordinator to notify the 
Board when there is a change in contact information or the name 
of the program or the governing entity. 

Section 214.7 contains the Board's requirements related to 
a program's faculty. In addition to editorial, typographical, 
clarifying, and grammatical changes, the adopted amendments 
to §214.7 permit a program's director/coordinator to waive the 
Board's requirements for a potential faculty member without 
Board approval, provided the director/coordinator meets the 
specified criteria in the section. 

Section 214.8 contains the Board's requirements related to a 
program's students. In addition to editorial, typographical, clar-
ifying, and grammatical changes, the adopted amendments to 
§214.8 require a program to maintain evidence of student re-
ceipt of the criteria for licensure eligibility that is provided to the 
students by the program. 

Section 214.9 contains the Board's requirements related to the 
program of study, including online instruction. In addition to ed-
itorial, typographical, clarifying, and grammatical changes, the 
adopted amendments to §214.9 require the delivery of curricu-
lum through distance education to meet the requirements of the 
section and §214.10; require faculty involved with distance edu-
cation to have documented competencies specific to online edu-
cation; require instruction to include nursing skills, laboratory in-
struction, and demonstration; permit laboratory activities/instruc-
tion in the nursing skills or simulation laboratory to be considered 
as either classroom instruction hours or clinical learning experi-
ence hours; require a minimum of 840 hours in clinical learning 
experiences; and prescribe in greater detail the required content 
related to nursing care of children, maternity nursing, nursing 
care of the aged, nursing care of adults, and nursing care of in-
dividuals with mental health problems. 

Section 214.10 contains the Board's requirements related to clin-
ical learning experiences. In addition to editorial, typographical, 
clarifying, and grammatical changes, the adopted amendments 
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to §214.10 require a clinical preceptor to hold a current license 
or privilege to practice as a licensed nurse in Texas. 

Section 214.11 sets forth the Board's requirements for a pro-
gram's facilities, resources, and services. The adopted amend-
ments to §214.11 are editorial in nature. 

Section 214.12 sets forth the Board's requirements related to a 
program's records and reports. The adopted amendments to 
§214.12 are editorial in nature and correct grammatical errors. 

Section 214.13 sets forth the Board's requirements for total pro-
gram evaluation. In addition to editorial changes, the adopted 
amendments to §214.13 require a program to periodically eval-
uate the program of study, curriculum, and instructional tech-
niques, including online components of the program, if applica-
ble. 

Summary of Comments and Agency Response. 

§214.2(24) 

Comment: The Texas State Board of Examiners of Dietitians and 
the Texas Dietetic Association stated that the term "dietitian" was 
spelled incorrectly in §214.2(24) as proposed. 

Agency Response: The Board agrees and has made the sug-
gested change in the text as adopted. 

Names of Those Commenting For and Against the Proposal. 

For: None. 

Against: None. 

For, with changes: None. 

Neither for nor against, with changes: The Texas State Board of 
Examiners of Dietitians and the Texas Dietetic Association. 

Statutory Authority. The amendments are adopted under the Oc-
cupations Code §§301.151, 301.155(a), 301.157, and 301.257. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Section 301.155(a) provides that the Board by rule shall es-
tablish fees in amounts reasonable and necessary to cover 
the costs of administering the Occupations Code Chapter 301. 
Further, §301.155(a) provides that the Board may not set a fee 
that existed on September 1, 1993, in an amount less than the 
amount of that fee on that date. 

Section 301.157(a) states that the Board shall prescribe three 
programs of study to prepare a person to receive an initial li-
cense as a registered nurse under Chapter 301 as follows: (i) a 
baccalaureate degree program that is conducted by an educa-
tional unit in nursing that is a part of a senior college or university 
and that leads to a baccalaureate degree in nursing; (ii) an as-
sociate degree program that is conducted by an educational unit 
in nursing within the structure of a college or a university and 
that leads to an associate degree in nursing; and (iii) a diploma 
program that is conducted by a single-purpose school, usually 
under the control of a hospital, and that leads to a diploma in 
nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse un-

der Chapter 301 and that is completed on or after December 31, 
2014, must entitle a student to receive a degree on the student's 
successful completion of a degree program of a public or private 
institution of higher education accredited by an agency recog-
nized by the Texas Higher Education Coordinating Board. 

Section 301.157(b) states that the Board shall: (i) prescribe two 
programs of study to prepare a person to receive an initial vo-
cational nurse license under Chapter 301 as follows: a program 
conducted by an educational unit in nursing within the structure 
of a school, including a college, university, or proprietary school 
and a program conducted by a hospital; (ii) prescribe and pub-
lish the minimum requirements and standards for a course of 
study in each program that prepares registered nurses or voca-
tional nurses; (iii) prescribe other rules as necessary to conduct 
approved schools of nursing and educational programs for the 
preparation of registered nurses or vocational nurses; (iv) ap-
prove schools of nursing and educational programs that meet the 
Board's requirements; (v) select one or more national nursing 
accrediting agencies, recognized by the United States Depart-
ment of Education and determined by the Board to have accept-
able standards, to accredit schools of nursing and educational 
programs; and (vi) deny or withdraw approval from a school of 
nursing or educational program that fails to meet the prescribed 
course of study or other standard under which it sought approval 
by the Board; fails to meet or maintain accreditation with the na-
tional nursing accrediting agency selected by the Board under 
§301.157(b)(5) under which it was approved or sought approval 
by the Board; or fails to maintain the approval of the state Board 
of nursing of another state and the Board under which it was ap-
proved. 

Section 301.157(b-1) provides that the Board may not require 
accreditation of the governing institution of a school of nursing. 
Further, the Board shall accept the requirements established by 
the Texas Higher Education Coordinating Board for accrediting 
the governing institution of a school of nursing. The governing in-
stitution of a professional nursing school, not including a diploma 
program, must be accredited by an agency recognized by the 
Texas Higher Education Coordinating Board or hold a certificate 
of authority from the Texas Higher Education Coordinating Board 
under provisions leading to accreditation of the institution in due 
course. 

Section 301.157(c) states that a program approved to prepare 
registered nurses may not be less than two academic years or 
more than four calendar years. 

Section 301.157(d) states that a person may not be certified as a 
graduate of any school of nursing or educational program unless 
the person has completed the requirements of the prescribed 
course of study, including clinical practice, of a school of nurs-
ing or educational program that: (i) is approved by the Board; 
(ii) is accredited by a national nursing accreditation agency de-
termined by the Board to have acceptable standards; or (iii) is 
approved by a state Board of nursing of another state and the 
Board, subject to §301.157(d-4). 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 
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Section 301.157(d-2) states that a school of nursing or educa-
tional program that fails to meet or maintain an acceptable pass 
rate on applicable licensing examinations under Chapter 301 is 
subject to review by the Board. The Board may assist the school 
or program in its effort to achieve compliance with the Board's 
standards. 

Section 301.157(d-3) provides that a school or program from 
which approval has been withdrawn under this section may reap-
ply for approval. 

Section 301.157(d-4) states that the Board may recognize and 
accept as approved under §301.157 a school of nursing or 
educational program operated in another state and approved 
by a state Board of nursing or other regulatory body of that 
state. Further, the Board shall develop policies to ensure that 
the other state's standards are substantially equivalent to the 
Board's standards. 

Section 301.157(d-5) states that the Board shall streamline the 
process for initially approving a school of nursing or educational 

        program under §301.157 by identifying and eliminating tasks
performed by the Board that duplicate or overlap tasks per-
formed by the Texas Higher Education Coordinating Board or 
the Texas Workforce Commission. 

Section 301.157(d-6) states that the Board, in cooperation 
with the Texas Higher Education Coordinating Board and the 
Texas Workforce Commission, shall establish guidelines for the 
initial approval of schools of nursing or educational programs. 
The guidelines must: (i) identify the approval processes to be 
conducted by the Texas Higher Education Coordinating Board 
or the Texas Workforce Commission; (ii) require the approval 
process identified under §301.157(d-1) to precede the approval 
process conducted by the Board; and (iii) be made available on 
the Board's Internet website and in a written form. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157(d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 
necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157(d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be 
a licensed practical or vocational nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 

matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

Section 301.157(d-9) states that a graduate of a clinical com-
petency assessment program operated in another state and ap-
proved by a state Board of nursing or other regulatory body of 
another state is eligible to apply for an initial license under Chap-
ter 301 if: (i) the Board allowed graduates of the program to apply 
for an initial license under Chapter 301 continuously during the 
10-year period preceding January 1, 2007; (ii) the program does 
not make any substantial changes in the length or content of its 
clinical competency assessment without the Board's approval; 
(iii) the program remains in good standing with the state Board 
of nursing or other regulatory body in the other state; and (iv) 
the program participates in the research study under §105.008, 
Health and Safety Code. 

Section 301.157(d-10) states that, in §301.157, the terms "clin-
ical competency assessment program" and "supervised clinical 
learning experiences program" have the meanings assigned by 
the Health and Safety Code §105.008. 

Section 301.157(d-11) states that §301.157(d-8), (d-9), (d-10), 
and (d-11) expire December 31, 2017. Further, as part of the 
first review conducted under §301.003 after September 1, 2009, 
the Sunset Advisory Commission shall: (i) recommend whether 
§301.157(d-8) and (d-9) should be extended; and (ii) recom-
mend any changes to §301.157(d-8) and (d-9) relating to the 
eligibility for a license of graduates of a clinical competency as-
sessment program operated in another state. 

Section 301.157(e) states that the Board shall give each person, 
including an organization, affected by an order or decision of 
the Board under §301.157 reasonable notice of not less than 20 
days and an opportunity to appear and be heard regarding the 
order or decision. The Board shall hear each protest or complaint 
from a person affected by a rule or decision regarding: (i) the 
inadequacy or unreasonableness of any rule or order the Board 
adopts; or (ii) the injustice of any order or decision of the Board. 

Section 301.157(f) states that, not later than the 30th day after 
the date an order is entered and approved by the Board, a person 
is entitled to bring an action against the Board in a district court of 
Travis County to have the rule or order vacated or modified, if that 
person: (i) is affected by the order or decision; (ii) is dissatisfied 
with any rule or order of the Board; and (iii) sets forth in a petition 
the principal grounds of objection to the rule or order. 

Section 301.157(g) states that an appeal under §301.157 shall 
be tried de novo as if it were an appeal from a justice court to a 
county court. 

Section 301.157(h) states that the Board, in collaboration with 
the nursing educators, the Texas Higher Education Coordinating 
Board, and the Texas Health Care Policy Council, shall imple-
ment, monitor, and evaluate a plan for the creation of innovative 
nursing education models that promote increased enrollment in 
this state's nursing programs. 

Section 301.257(a) states that a person may petition the Board 
for a declaratory order as to the person's eligibility for a license 
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under Chapter 301 if the person has reason to believe that the 
person is ineligible for the license and: (i) is enrolled or planning 
to enroll in an educational program that prepares a person for an 
initial license as a registered nurse or vocational nurse; or (ii) is 
an applicant for a license. 

Section 301.257(b) states that the petition must state the basis 
for the person's potential ineligibility. 

Section 301.257(c) states that the Board has the same powers 
to investigate the petition and the person's eligibility that it has to 
investigate a person applying for a license. 

Section 301.257(d) states that the petitioner or the Board may 
amend the petition to include additional grounds for potential in-
eligibility at any time before a final determination is made. 

Section 301.257(e) states that, if the Board determines that a 
ground for ineligibility does not exist, instead of issuing an order, 
the Board shall notify the petitioner in writing of the Board's de-
termination on each ground of potential ineligibility. If the Board 
proposes to find that the petitioner is ineligible for a license, the 
petitioner is entitled to a hearing before the State Office of Ad-
ministrative Hearings. 

Section 301.257(f) states that the Board's order must set out 
each basis for potential ineligibility and the Board's determina-
tion as to eligibility. In the absence of new evidence known to 
but not disclosed by the petitioner or not reasonably available to 
the Board at the time the order is issued, the Board's ruling on 
the petition determines the person's eligibility with respect to the 
grounds for potential ineligibility set out in the written notice or 
order. 

Section 301.257(g) provides that the Board may require an in-
dividual accepted for enrollment or enrolled in an educational 
program preparing a student for initial licensure as a registered 
nurse or vocational nurse to submit information to the Board to 
permit the Board to determine whether the person is aware of 
the conditions that may disqualify the person from licensure as 
a registered nurse or vocational nurse on graduation and of the 
person's right to petition the Board for a declaratory order under 
§301.257. Further, instead of requiring the person to submit the 
information, the Board may require the educational program to 
collect and submit the information on each person accepted for 
enrollment or enrolled in the program. 

Section 301.257(h) states that the information required under 
§301.257(g) must be submitted in a form approved by the Board. 

Section 301.257(i) states that, if, as a result of information pro-
vided under §301.257(g), the Board determines that a person 
may not be eligible for a license on graduation, the Board shall 
notify the educational program of its determination. 

Cross Reference to Statute. The following statutes are affected 
by this adoption: Occupations Code §§301.151, 301.155(a), 
301.157, and 301.257 

§214.2. Definitions. 

Words and terms, when used in this chapter, shall have the following 
meanings unless the context clearly indicates otherwise: 

(1) Affidavit of Graduation--an official Board form con-
taining an approved vocational nursing education program's curricu-
lum components and hours, and a statement verified by the nursing 
program director/coordinator attesting to an applicant's qualifications 
for vocational nurse licensure in Texas. 

(2) Affiliating agency or clinical facility--a health care fa-
cility or agency providing clinical learning experiences for students. 

(3) Alternative practice settings--settings providing oppor-
tunities for clinical learning experiences, although their primary func-
tion is not the delivery of health care. 

(4) Approved vocational nursing education program--a vo-
cational nursing education program approved by the Texas Board of 
Nursing. 

(5) Articulation--a planned process between two (2) or 
more educational systems to assist students in making a smooth tran-
sition from one (1) level of education to another without duplication 
in learning. 

(6) Board--the Texas Board of Nursing composed of mem-
bers appointed by the Governor for the State of Texas. 

(7) CANEP (Compliance Audit for Nursing Education 
Programs)--a document required by the Board to be submitted by 
the vocational nursing education program's director/coordinator that 
serves as verification of the program's adherence to the requirements 
of this chapter. 

(8) Career school or college--an educational entity as de-
fined in Title 3, Texas Education Code, §132.001(1) as a "career school 
or college". 

(9) Classroom instruction hours--hours allocated to didac-
tic instruction and testing in nursing and non-nursing Board-required 
courses and content. 

(10) Clinical learning experiences--faculty-planned and 
guided learning activities designed to assist students to meet the 
stated program and course outcomes and to safely apply knowledge 
and skills when providing nursing care to clients across the life 
span as appropriate to the role expectations of the graduates. These 
experiences occur in actual patient care clinical learning situations 
and in associated clinical conferences; in nursing skills and computer 
laboratories; and in simulated clinical settings, including high-fidelity, 
where the activities involve using planned objectives in a realistic 
patient scenario guided by trained faculty and followed by a debriefing 
and evaluation of student performance. The clinical settings for 
faculty supervised hands-on patient care include a variety of affiliating 
agencies or clinical practice settings, including, but not limited to: 
acute care facilities, extended care facilities, clients' residences, and 
community agencies. 

(11) Clinical preceptor--a licensed nurse who meets the re-
quirements in §214.10(i)(6) of this chapter (relating to Clinical Learn-
ing Experiences), who is not employed as a faculty member by the 
governing entity, and who directly supervises clinical learning experi-
ences for no more than two (2) students. A clinical preceptor assists in 
the evaluation of the student during the experiences and in acclimating 
the student to the role of nurse. A clinical preceptor facilitates student 
learning in a manner prescribed by a signed written agreement between 
the governing entity, preceptor, and affiliating agency (as applicable). 

(12) Conceptual framework--theories or concepts giving 
structure to the curriculum and guiding faculty in making decisions 
about curriculum development, implementation, and evaluation. 

(13) Correlated theory and clinical practice--didactic and 
clinical experiences that have a reciprocal relationship or mutually 
complement each other. 

(14) Course--organized subject content and related activi-
ties, that may include didactic, laboratory, and/or clinical experiences, 
planned to achieve specific objectives within a given time period. 
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(15) Curriculum--course offerings which, in aggregate, 
make up the total learning activities in a program of study. 

(16) Declaratory Order of Eligibility--an order issued by 
the Board pursuant to Texas Occupations Code §301.257, determining 
the eligibility of an individual for initial licensure as a vocational or 
registered nurse and setting forth both the basis for potential ineligibil-
ity and the Board's determination of the disclosed eligibility issues. 

(17) Differentiated Essential Competencies (DECs)--the 
expected educational outcomes to be demonstrated by nursing students 
at the time of graduation, as published in the Differentiated Essential 
Competencies of Graduates of Texas Nursing Programs Evidenced 
by Knowledge, Clinical Judgment, and Behaviors: Vocational (VN), 
Diploma/Associate Degree (Diploma/ADN), Baccalaureate Degree 
(BSN), October 2010 (DECs). 

(18) Director/coordinator--a registered nurse who is 
accountable for administering a pre-licensure vocational nursing 
education program, who meets the requirements as stated in §214.6(f) 
of this chapter (relating to Administration and Organization), and is 
approved by the Board. 

(19) Examination year--the period beginning January 1 and 
ending December 31 used for the purpose of determining a vocational 
nursing education program's annual NCLEX-PN® examination pass 
rate. 

(20) Extension site/campus--a location other than the pro-
gram's main campus where a portion or all of the curriculum is pro-
vided. 

(21) Faculty member--an individual employed to teach in 
the vocational nursing education program who meets the requirements 
as stated in §214.7 of this chapter (relating to Faculty). 

(22) Faculty waiver--a waiver granted by a director or co-
ordinator of a vocational nursing education program to an individual 
who meets the criteria specified in §214.7(d)(1) of this chapter. 

(23) Governing entity--the body with administrative and 
operational authority over a Board-approved vocational nursing edu-
cation program. 

(24) Health care professional--an individual other than a li-
censed nurse who holds at least a bachelor's degree in the health care 
field, including, but not limited to: a respiratory therapist, physical 
therapist, occupational therapist, dietitian, pharmacist, physician, so-
cial worker, and psychologist. 

(25) MEEP (Multiple Entry-Exit Program)--an exit option 
which is a part of a professional nursing education program designed 
for students to complete course work and apply to take the NCLEX-
PN® examination after they have successfully met all requirements 
needed for the examination. 

(26) Mobility--the ability to advance without educational 
barriers. 

(27) NEPIS (Nursing Education Program Information Sur-
vey)--a document required by the Board to be submitted by the voca-
tional nursing education program director/coordinator to provide an-
nual workforce data. 

(28) Non-nursing faculty--instructors who teach non-nurs-
ing content, such as pharmacology, pathophysiology, anatomy and 
physiology, growth and development, and nutrition, and who have 
educational preparation appropriate to the assigned teaching respon-
sibilities. 

(29) Objectives/Outcomes--expected student behaviors 
that are attainable and measurable. 

(A) Program Objectives/Outcomes--broad statements 
describing student learning outcomes achieved upon graduation. 

(B) Clinical Objectives/Outcomes--expected student 
behaviors for clinical learning experiences that provide evidence 
of progression of students' cognitive, affective, and psychomotor 
achievement in clinical practice across the curriculum. 

(C) Course Objectives/Outcomes--expected student 
outcomes upon successful completion of specific course content 
serving as a mechanism for the evaluation of student progression. 

(30) Observation experience--a clinical learning experi-
ence where a student is assigned to follow a health care professional in 
a facility or unit and to observe activities within the facility/unit and/or 
the role of nursing within the facility/unit, but where the student does 
not participate in patient/client care. 

(31) Pass rate--the percentage of first-time candidates 
within one (1) examination year who pass the National Council 
Licensure Examination for Vocational Nurses (NCLEX-PN®). 

(32) Philosophy/Mission--statement of concepts express-
ing fundamental values and beliefs as they apply to nursing education 
and practice and upon which the curriculum is based. 

(33) Program of study--the courses and learning experi-
ences that constitute the requirements for completion of a vocational 
nursing education program. 

(34) Recommendation--a specific suggestion based upon 
program assessment indirectly related to the rules to which the pro-
gram must respond but in a method of their choosing. 

(35) Requirement--mandatory criterion based on program 
assessment directly related to the rules that must be addressed in the 
manner prescribed. 

(36) Shall--denotes mandatory requirements. 

(37) Simulation--activities that mimic the reality of a clin-
ical environment and are designed to demonstrate procedures, deci-
sion-making, and critical thinking. A simulation may be very detailed 
and closely imitate reality, or it can be a grouping of components that 
are combined to provide some semblance of reality. Components of 
simulated clinical experiences include providing a scenario where the 
nursing student can engage in a realistic patient situation guided by 
trained faculty and followed by a debriefing and evaluation of student 
performance. Simulation provides a teaching strategy to prepare nurs-
ing students for safe, competent, hands-on practice, but it is not a sub-
stitute for faculty-supervised patient care. 

(38) Staff--employees of the Texas Board of Nursing. 

(39) Supervision--immediate availability of a faculty 
member or clinical preceptor to coordinate, direct, and observe first 
hand the practice of students. 

(40) Survey visit--an on-site visit to a vocational nursing 
education program by a Board representative. The purpose of the visit 
is to evaluate the program of study by gathering data to determine 
whether the program is in compliance with Board requirements. 

(41) Systematic approach--the organized nursing process 
approach that provides individualized, goal-directed nursing care 
whereby the licensed vocational nurse role engages in: 

(A) collecting data and performing focused nursing as-
sessments of the health status of an individual; 
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(B) participating in the planning of the nursing care 
needs of an individual; 

(C) participating in the development and modification 
of the nursing care plan; 

(D) participating in health teaching and counseling to 
promote, attain, and maintain the optimum health level of an individ-
ual; and 

(E) assisting in the evaluation of an individual's re-
sponse to a nursing intervention and the identification of an individual's 
needs. 

(42) Texas Higher Education Coordinating Board 
(THECB)--the state agency described in Texas Education Code, Title 
3, Subtitle B, Chapter 61. 

(43) Texas Workforce Commission (TWC)--the state 
agency described in Texas Labor Code, Title 4, Subtitle B, Chapter 
301. 

(44) Vocational nursing education program--an educa-
tional unit within the structure of a school, including a college, 
university, or career school or college or a hospital or military setting 
that provides a program of nursing study preparing graduates who 
are competent to practice safely and who are eligible to take the 
NCLEX-PN® examination. 

§214.3. Program Development, Expansion, and Closure. 
(a) New Programs. 

(1) New vocational nursing education programs must be 
approved by the Board in order to operate in the State of Texas. The 
Board has established guidelines for the initial approval of vocational 
nursing education programs. 

(2) Proposal to establish a new vocational nursing educa-
tion program. 

(A) An educational unit in nursing within the structure 
of a school, including a college, university, or career school or college, 
or a hospital or military setting is eligible to submit a proposal to es-
tablish a vocational nursing education program. 

(B) The new vocational nursing education program 
must be approved/licensed or deemed exempt by the appropriate 
Texas agency, the THECB or the TWC, as applicable, before approval 
can be granted by the Board for the program to be implemented. The 
proposal to establish a new vocational nursing education program 
may be submitted to the Board at the same time that an application 
is submitted to the THECB or the TWC, but the proposal cannot be 
approved by the Board until such time as the proposed program is 
approved by the THECB or the TWC. 

(C) The process to establish a new vocational nursing 
education program shall be initiated with the Board office one (1) year 
prior to the anticipated start date of the program. 

(D) The individual writing the proposal for a new vo-
cational nursing education program should hold a current license or 
privilege to practice as a registered nurse in Texas and should meet the 
qualifications for the program director as specified in §214.6(f) of this 
chapter (relating to Administration and Organization). 

(i) The name and credentials of the author of the pro-
posal must be included in the document. 

(ii) A qualified director or coordinator must be em-
ployed by the program early in the development of the proposal, and 
in no event shall the director or coordinator be hired later than six (6) 
months prior to the submission of the proposal to the Board. 

(iii) The prospective program director must re-
view/revise the proposal and agree with the components of the 
proposal as being representative of the proposed program that the 
individual will be responsible for administratively. 

(E) At least one (1) potential faculty member shall be 
identified before the curriculum development to assist in planning the 
program of study. 

(F) The proposal shall include information outlined in 
Board Education Guideline 3.1.1.a. Proposal to Establish a New Voca-
tional Nursing Education Program. 

(G) After the proposal is submitted and determined to 
be complete, a preliminary survey visit shall be conducted by Board 
Staff prior to presentation to the Board. 

(H) The proposal shall be considered by the Board fol-
lowing a public hearing at a regularly scheduled meeting of the Board. 
The Board may approve the proposal and grant initial approval to the 
new program, may defer action on the proposal, or may deny further 
consideration of the proposal. In order to ensure success of newly ap-
proved programs, the Board may, in its discretion, impose any restric-
tions or conditions it deems appropriate and necessary. 

(i) In addition to imposing restrictions and condi-
tions, the Board may also require specific monitoring of newly ap-
proved programs that are high-risk. 

(ii) A program may be considered high-risk if it 
meets one or more of the following criteria, including, but not limited 
to: inexperience of the governing entity in nursing education; inex-
perience of the potential director or coordinator in directing a nursing 
program; potential for director or faculty turnover; or potential for a 
high attrition rate among students. 

(iii) Board monitoring of a high-risk program may 
include the review and analysis of program reports; extended commu-
nication with program directors; and additional survey visits. A moni-
toring plan may require the submission of quarterly reports of students' 
performance in courses and clinical learning experiences; remediation 
strategies and attrition rates; and reports from an assigned mentor to 
the program director. Additional survey visits by a Board representa-
tive may be conducted at appropriate intervals to evaluate the status of 
the program. The Board may alter a monitoring plan as necessary to 
address the specific needs of a particular program. When the Board 
requires monitoring activities to evaluate and assist the program, mon-
itoring fees will apply. 

(I) The program shall not enroll students until the Board 
approves the proposal and grants initial approval. 

(J) Prior to presentation of the proposal to the Board, 
evidence of approval from the appropriate regulatory agencies shall be 
provided. 

(K) When the proposal is submitted, an initial approval 
fee shall be assessed per §223.1 of this title (relating to Fees). 

(L) A proposal without action for one (1) calendar year 
shall be inactivated and a new proposal application and fee will be 
required. 

(M) If the Board denies a proposal, the educational unit 
in nursing within the structure of a school, including a college, univer-
sity, or career school or college, or a hospital or military setting must 
wait a minimum of twelve (12) calendar months from the date of the 
denial before submitting a new proposal to establish a vocational nurs-
ing education program. 
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(3) Survey visits shall be conducted, as necessary, by staff 
until full approval status is granted. 

(b) Extension Site/Campus. 

(1) Only vocational nursing education programs that have 
full approval with a current NCLEX-PN® examination pass rate of 
80% or better are eligible to initiate or modify an extension site/cam-
pus. 

(2) Instruction provided for the extension site/campus may 
include a variety of instructional methods, shall be consistent with the 
main campus program's current curriculum, and shall enable students to 
meet the goals, objectives, and competencies of the vocational nursing 
education program and requirements of the Board as stated in §§214.1 
- 214.13 of this chapter (relating to Vocational Nursing Education). 

(3) An approved vocational nursing education program 
desiring to establish an extension site/campus that is consistent with 
the main campus program's current curriculum and teaching resources 
shall: 

(A) Complete and submit an application form for ap-
proval of the extension site to Board Staff at least four (4) months prior 
to implementation of the extension site/campus; and 

(B) Provide information in the application form that ev-
idences: 

(i) a strong rationale for the establishment of the ex-
tension site in the community; 

(ii) availability of a qualified coordinator, if applica-
ble, and qualified faculty; 

(iii) adequate educational resources (classrooms, 
labs, and equipment); 

(iv) documentation of communication and collabo-
ration with other programs within twenty-five (25) miles of the exten-
sion site; 

(v) signed commitments from clinical affiliating 
agencies to provide clinical practice settings for students; 

(vi) projected student enrollments for the first two 
(2) years; 

(vii) plans for quality instruction; 

(viii) a planned schedule for class and clinical learn-
ing activities for one (1) year; 

(ix) notification or approval from the governing en-
tity and from other regulatory/accrediting agencies, as required. This 
includes regional approval of out-of-service extension sites for com-
munity colleges; and 

(x) letters of support from clinical affiliating agen-
cies. 

(4) When the curriculum of the extension site/campus de-
viates from the original program in any way, the proposed extension 
is viewed as a new program and Board Education Guideline 3.1.1.a. 
applies. 

(5) Extension programs of vocational nursing education 
programs that have been closed may be reactivated by submitting 
notification of reactivation to the Board at least four (4) months prior 
to reactivation, using the Board Education Guideline 3.1.2.a. Initiating 
or Reactivating an Extension Nursing Education Program for initiating 
an extension program. 

(6) A program intending to close an extension site/campus 
shall: 

(A) Notify the Board office at least four (4) months 
prior to closure of the extension site/campus; and 

(B) Submit required information according to Board 
Education Guideline 3.1.2.a., including: 

(i) reason for closing the program; 

(ii) date of intended closure; 

(iii) academic provisions for students; and 

(iv) provisions made for access to and storage of vi-
tal school records. 

(7) Consolidation. When a governing entity oversees an 
extension site/campus or multiple extension sites/campuses with cur-
ricula consistent with the curriculum of the main campus, the governing 
entity and the program director/coordinator may request consolidation 
of the extension site(s)/campus(es) with the main program, utilizing 
one (1) NCLEX-PN® examination testing code thereafter. 

(A) The request to consolidate the extension 
site(s)/campus(es) with the main campus shall be submitted in a formal 
letter to the Board office at least four (4) months prior to the effective 
date of consolidation and must meet Board Education Guideline 
3.1.2.b. Consolidation of Vocational Nursing Education Programs. 

(B) The notification of the consolidation will be pre-
sented, as information only, to the Board at a regularly scheduled Board 
meeting as Board approval is not required. 

(C) The program will receive an official letter of ac-
knowledgment following the Board meeting. 

(D) After the effective date of consolidation, the 
NCLEX-PN® examination testing code(s) for the extension site(s) 
will be deactivated/closed. 

(E) The NCLEX-PN® examination testing code as-
signed to the main campus will remain active. 

(c) Transfer of Administrative Control by the Governing En-
tity. The authorities of the governing entity shall notify the Board of-
fice in writing of an intent to transfer the administrative authority of 
the program. This notification shall follow Board Education Guideline 
3.1.3.a. Notification of Transfer of Administrative Control of a Voca-
tional Nursing Education Program or a Professional Nursing Education 
Program by the Governing Entity. 

(d) Closing a Program. 

(1) When the decision to close a program has been made, 
the director/coordinator must notify the Board by submitting a written 
plan for closure which includes the following: 

(A) reason for closing the program; 

(B) date of intended closure; 

(C) academic provisions for students to complete the 
vocational nursing education program and teach-out arrangements that 
have been approved by the appropriate Texas agency (i.e., the THECB, 
the TWC, or the Board); 

(D) provisions made for access to and safe storage of 
vital school records, including transcripts of all graduates; and 

(E) methods to be used to maintain requirements and 
standards until the program closes. 
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(2) The program shall continue within standards until all 
students enrolled in the vocational nursing education program at the 
time of the decision to close have graduated. In the event this is not 
possible, a plan shall be developed whereby students may transfer to 
other approved programs. 

(3) A program is deemed closed when the program has not 
enrolled students for a period of two (2) years since the last graduating 
class or student enrollment has not occurred for a two (2) year period. 
Board-ordered enrollment suspensions may be an exception. 

(e) Approval of a Vocational Nursing Education Program Out-
side Texas' Jurisdiction to Conduct Clinical Learning Experiences in 
Texas. 

(1) The vocational nursing education program outside 
Texas' jurisdiction seeking approval to conduct clinical learning expe-
riences in Texas should initiate the process with the Board at least four 
(4) months prior to the anticipated start date of the clinical learning 
experiences in Texas. 

(2) A written request and the required supporting docu-
mentation shall be submitted to the Board office following Board Edu-
cation Guideline 3.1.1.f. Process for Approval of a Nursing Education 
Program Outside Texas' Jurisdiction to Conduct Clinical Learning Ex-
periences in Texas. 

(3) Evidence that the program has been approved/licensed 
or deemed exempt from approval/licensure by the appropriate Texas 
agency (i.e., the THECB, the TWC), to conduct business in the State 
of Texas, must be obtained before approval can be granted by the Board 
for the program to conduct clinical learning experiences in Texas. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 1, 2012. 
TRD-201205167 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: October 21, 2012 
Proposal publication date: August 24, 2012 

       For further information, please call: (512) 305-6822

CHAPTER 215. PROFESSIONAL NURSING 
EDUCATION 
22 TAC §§215.1 - 215.13 
Introduction. The Texas Board of Nursing (Board) adopts 
amendments to Chapter 215, §§215.1 - 215.13, relating to Pro-
fessional Nursing Education. Sections 215.2 - 215.5 and 215.9 
are adopted with changes to the proposed text as published 
in the August 24, 2012, issue of the Texas Register. Sections 
215.1, 215.6 - 215.8, and 215.10 - 215.13 are adopted without 
changes and will not be republished. 

Reasoned Justification. The Board proposed amendments to 
§§215.1 - 215.13 in the August 24, 2012, issue of the Texas 
Register (37 TexReg 6435). The Board has made changes to the 
proposed text as adopted in response to a written comment on 
the published proposal and as a result of Staff's review. These 
changes, however, do not materially alter issues raised in the 

proposal, introduce new subject matter, or affect persons other 
than those previously on notice. 

The Board has made changes to §§215.2(18) and (24), 
215.3(a)(2)(F), 215.3(b)(4), 215.4(c)(1), 215.5(b), and 
215.9(a)(7) and (c)(4) in order to correct typographical and 
minor editorial errors. The Board received a written comment 
pointing out that the term "dietitian" was spelled incorrectly in 
§215.2(24) as proposed. The Board agrees and has corrected 
the spelling of this term in the adopted text. The other changes 
were identified by Board Staff during its review of the proposed 
rule text. First, Board Staff realized that the term "Diploma/AND" 
was misspelled in §215.2(18) as proposed. The Board has 
corrected this typographical error in the adopted text. Second, 
Board Staff realized that the wrong guideline number, 3.1.1.a, 
was referenced in §215.3(a)(2)(F) as proposed. The Board has 
corrected this error and has included the correct guideline num-
bers, 3.1.1.b and 3.1.1.c, and corresponding guideline names in 
the text as adopted. Third, Board Staff realized that the wrong 
guideline number, 3.1.2.a, was referenced in §215.3(b)(4) as 
proposed. The Board has corrected this error and has included 
the correct guideline numbers, 3.1.1.b and 3.1.1.c in the text 
as adopted, as well as changed the word "applies" to "apply" 
for correct grammatical structure. Fourth, Board Staff realized 
that the term "CANEP" was misspelled in §215.4(c)(1) as 
proposed. The Board has corrected the spelling of this word in 
§215.4(c)(1) as adopted. Board Staff also realized that the term 
"Diploma/AND" was misspelled in §215.5(b) as proposed. The 
Board has corrected the spelling of this word in §215.5(b) as 
adopted. Board Staff also realized that the term "Diploma/AND" 
was misspelled in §215.9(a)(7) as proposed. The Board has 
corrected this typographical error in the adopted text. Finally, 
Board Staff realized that the term "contract" was included in the 
§215.9(c)(4) as proposed in error. The Board has corrected 
this error by eliminating the term "contract" from §215.9(c)(4) as 
adopted. 

Background 

As part of its regular review of Board rules, Staff reviewed Chap-
ter 215 and presented recommendations to the Board at its Oc-
tober, 2011, meeting. Following Staff's presentation, the Board 
issued a charge to the Advisory Committee on Education (Com-
mittee) to consider several potential rule amendments to Chap-
ter 215. On March 7, 2012, the Committee met to discuss the 
Board's charge. Following its discussions, the Committee voted 
to recommend several rule amendments to the Board, includ-
ing amendments related to the use of preceptors in nursing ed-
ucation; petitions for waiver of dean/director and faculty qual-
ifications; qualifications/requirements for program authors and 
deans/directors; articulation agreements between BSN and ADN 
programs; geriatric and end of life content; and requirements 
for extension sites/campuses and online instruction. The Board 
considered the Committee's recommendations at its July, 2012, 
meeting. In addition to the Committee's recommendations, Staff 
recommended the proposal of additional amendments to clarify 
portions of the chapter's existing requirements and to provide for 
additional oversight of high-risk programs. The Board approved 
all of the proposed amendments for publication in the Texas Reg-
ister. 

Adopted amendments. The amendments are adopted under 
the Occupations Code §§301.151, 301.155(a), 301.157, and 
301.257 and are necessary to: (i) clarify existing requirements 
within the chapter; (ii) strengthen the qualifications/requirements 
for authors of new professional nursing education program pro-
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posals and proposed professional nursing education program 
deans/directors; (iii) provide for additional oversight over the 
establishment of extension sites/campuses; (iv) provide for ad-
ditional monitoring of professional nursing education programs 
that may be categorized as high-risk; (v) require ADN programs 
to establish articulation agreements with BSN programs; (vi) 
require professional nursing education programs to include 
geriatric and end of life care in their program content; and (vii) 
eliminate outdated and redundant references from the chapter. 
The following paragraphs provide a general overview of the 
adopted amendments. 

The majority of the adopted amendments to §215.2 are editorial 
in nature and remove outdated/obsolete references and termi-
nology from the section, correct grammatical errors within the 
section, and eliminate redundant phrasing and terminology. The 
adopted amendments also add three new definitions to the sec-
tion, including definitions for the terms "CANEP", "declaratory 
order of eligibility", and "NEPIS". Overall, the adopted amend-
ments to §215.2 result in clear, concise definitions for use within 
the chapter. 

The Board is also amending §215.3. Many of the adopted 
changes to this section are editorial in nature and are intended 
to clarify, but not substantively alter, the existing requirements 
of the section. For example, the existing text of the rule refers 
to the Board's educational guidelines in several areas, and 
professional nursing education programs are currently required 
to comply with these guidelines. However, in an effort to better 
clarify the applicability of the guidelines, the specific name and 
number of each education guideline has been identified and 
specified throughout the section. 

The adoption also contains a few changes that are more 
substantive in nature. First, the adopted amendment to 
§215.3(a)(2)(D) requires the author of a nursing education 
program proposal to hold a current license or privilege to 
practice as a registered nurse in Texas and to meet the criteria 
specified in §215.6(f) of the chapter. Section 215.6(f) requires 
an individual, among other things, to hold a master's degree or 
a doctoral degree in nursing; have a minimum of three years 
teaching experience in a professional nursing educational pro-
gram; and have demonstrated knowledge, skills, and abilities in 
administration within a professional nursing education program. 
The adopted amendment is necessary to ensure that qualified 
individuals author new nursing education program proposals. 
The development of a successful nursing education program 
proposal is a complex and time consuming process. Even 
proposals that are well conceived and written by individuals with 
extensive experience in nursing administration and education 
often require several revisions in order to meet the Board's 
requirements for approval. The adopted amendments are in-
tended to ensure that program authors are properly credentialed 
and qualified to produce quality nursing education program 
proposals that are capable of meeting Board requirements for 
approval. 

Second, the adopted amendments to §215.3(a)(2)(D)(ii) specify 
that a qualified dean or director must be employed by the pro-
gram early in the development of the program proposal and, in 
no event, later than six months prior to the submission of the 
program proposal to the Board. This adopted amendment is de-
signed to facilitate successful program development and imple-
mentation. Directors/deans are responsible for the administra-
tion of the program. As such, these individuals must be involved 
in the development of the program proposal early enough to re-

view the proposal, identify potential problems, elicit input from 
necessary parties, and make appropriate modifications. Further, 
direct involvement of the director/dean throughout the develop-
ment of the program proposal promotes continuity of leadership 
and unity throughout the program, which supports program suc-
cess. 

Third, the adopted amendments to §215.3(a)(2)(E) clarify that at 
least one potential faculty member must be identified prior to the 
program's curriculum development. This adopted amendment is 
designed to facilitate faculty participation in developing the pro-
gram of study. Program faculty are responsible for implementing 
the program curriculum. As such, faculty should be involved in 
the curriculum's development, review, and revision to ensure that 
the curriculum is well developed, current, accurate, appropriate, 
and conducive to student learning. 

Finally, the adopted amendments to §215.3(a)(2)(I) provide for 
the imposition of restrictions, conditions, and Board monitoring 
in certain situations. Under the existing requirements of the sec-
tion, the Board may approval a new nursing education program 
proposal, defer action on the nursing education program pro-
posal, or deny consideration of the nursing education program 
proposal. The adopted amendments further permit the Board 
to impose restrictions or conditions upon a newly approved pro-
gram in order to ensure the success of the program. Further, 
the adopted amendments permit the Board to require specific 
monitoring of newly approved programs that may be considered 
high-risk. The adopted amendments also specify when a newly 
approved program may be considered high-risk and the types of 
activities that may be involved in monitoring a high-risk program. 
Such activities include the submission of quarterly reports of stu-
dents' performance in courses and clinical learning experiences; 
remediation strategies and attrition rates; and additional survey 
visits by Board representatives. Further, the adopted amend-
ments to §215.3(a)(2)(I) provide for the assessment of monitor-
ing fee. The amount of the monitoring fee, however, is not ad-
dressed by the adopted amendments and will be addressed in a 
separate rule proposal at a later date. 

The adopted amendments to §215.3(a)(2)(I) are authorized un-
der the Occupations Code §301.155 and §301.157(b) and are 
necessary to facilitate the success of newly approved nursing 
education programs. Over the past five years, three profes-
sional nursing education programs have experienced significant 
changes in their approval status, including one program that 
was initially approved in 2007, one program that was initially 
approved in 2008, and one program that was initially approved 
in 2009. Of these three programs, two programs are currently 
on conditional status and one program is currently on initial sta-
tus, with limited enrollment. Further, there are currently 16 ad-
ditional professional nursing programs on initial approval status, 
awaiting their first full year of NCLEX-RN® pass rates. Board 
Staff is currently reviewing ten new professional nursing educa-
tion program proposals, and four professional nursing education 
programs have indicated that they will be filing new program pro-
posals with the Board. The volume of new professional nursing 
education program proposals has increased rapidly over the last 
few years. Since 2006, 26 professional nursing education pro-
grams have been approved by the Board. Unfortunately, some 
of the approved programs have quickly demonstrated deficien-
cies following their initial approval, which could effect the quality 
of nursing education provided to the programs' students. The 
Board is committed to ensuring that all nursing education pro-
grams provide competent, consistent, quality nursing education. 
As such, the adopted amendments are designed to identify po-
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tential problems in newly approved nursing education programs 
early on in the approval process, to assist programs in the devel-
opment of appropriate remediation plans, to monitor programs' 
progress, and to facilitate successful program administration. 

The adopted amendments to §215.3(b) relate to nursing educa-
tion programs desiring to establish extension sites/campuses. 
In particular, the adopted amendments to §215.3(b) require a 
nursing education program seeking to establish an extension 
site/campus to submit an application form to the Board, at 
least four months prior to the implementation of the extension 
site/campus, evidencing a strong rationale for the establish-
ment of the extension site in the community; availability of a 
qualified director or coordinator, if applicable, and qualified 
faculty; adequate educational resources; documentation of 
communication and collaboration with other programs within 
25 miles of the extension site; signed commitments from clin-
ical affiliating agencies to provide clinical practice settings for 
students; projected student enrollments for the first two years; 
plans for quality instruction; a planned schedule for class and 
clinical learning activities for one year; notification or approval 
from the governing entity and from other regulatory/accrediting 
agencies; and letters of support from clinical affiliating agencies. 
These adopted amendments are necessary to ensure that 
the community is able to appropriately support the extension 
site/campus, that adequate resources are available for the 
extension site/campus, and that the extension site/campus is 
capable of consistently meeting the Board's requirements and 
standards for providing quality nursing education to students. 

Many of the adopted amendments to §215.4 are editorial in na-
ture and are intended to clarify the existing requirements of the 
section, but not substantively alter the section's existing require-
ments. There are a few adopted amendments, however, that 
are more substantive in nature. The adopted amendments to 
§215.4(a)(1), (3), and (4) clarify that the Board may impose re-
strictions or conditions upon a program in order to ensure the 
continuing success of the program. The adopted amendments 
are intended to apply to programs that have either demonstrated 
high-risk behavior or have already experienced a change in ap-
proval status (i.e., from initial approval to initial with warning or 
full with warning to conditional). In such situations, it is important 
for the Board to be able to review and identify the deficiencies 
of the program, make recommendations for improving or resolv-
ing the deficiencies, and impose conditions and restrictions de-
signed to ensure that the deficiencies are resolved in an appro-
priate and timely manner. 

The adopted amendments to §215.4(b) are similar in nature 
to the adopted amendments to §215.4(a)(1), (3), and (4) and 
serve a similar purpose. The adopted amendments to §215.4(b) 
clarify that the Board may, in addition to imposing restrictions 
and conditions, require additional monitoring of a program when 
the program demonstrates non-compliance with Board require-
ments. Additional monitoring may include additional survey 
visits by a Board representative, submission of quarterly reports 
of students' performance in courses and clinical learning expe-
riences, and remediation strategies. Further, like the adopted 
amendments to §215.3(a)(2)(I), the adopted amendments to 
§215.4(b) provide for the assessment of a monitoring fee. The 
amount of the monitoring fee, however, is not addressed by the 
adopted amendments and will be addressed in a separate rule 
proposal at a later date. The adopted amendments to §215.4(b) 
are authorized under the Occupations Code §301.155 and 
§301.157(b) and are necessary to ensure that programs with 
demonstrated deficiencies or high-risk behavior are able to 

identify their deficiencies, formulate a remediation plan, and 
successfully remediate their deficiencies in an appropriate and 
timely manner. 

The adopted amendments add §215.4(c)(3)(E) and (F). These 
adopted amendments are necessary to clarify that the Board 
may change the approval status of a program on full approval 
with warning to full approval, to full approval with restrictions or 
conditions, or impose a monitoring plan, and that the Board may 
restrict the program's enrollment. Further, the adopted amend-
ments clarify that the Board may change the approval status 
of a program on conditional approval to full approval, full ap-
proval with restrictions or conditions, full approval with warning, 
or impose a monitoring plan. Further, the Board may also re-
strict the program's enrollment. These adopted amendments are 
consistent with the existing provisions of the section, including 
§215.4(a), as well as the adopted amendments to §215.4(a)(1), 
(3), and (4) and §215.4(b), and provide additional clarity and 
guidance to programs regarding changes in approval status due 
to demonstrated deficiencies. 

The remaining adopted amendments to §215.4 require accred-
ited programs to demonstrate their accountability for compliance 
with national nursing accreditation standards and processes 
and provide the Board with copies of approval for substantive 
changes from the national nursing accreditation organizations 
after an accredited program has followed the approval process. 
This adopted amendment is necessary to ensure that accred-
ited programs maintain their compliance with national nursing 
accreditation standards and keep the Board informed of all 
substantive changes. 

The adopted amendments to §215.6 and §215.7 concern 
waivers for potential directors/deans and program faculty. The 
adopted amendments to §215.6(g)(4) eliminate the ability of 
a program to file a petition with the Board for a waiver of the 
rule's requirements and qualifications for a potential program 
director/dean. This adopted amendment serves an important 
purpose. Section 215.6 prescribes the minimum qualifications, 
credentials, and nursing expertise that a program director/dean 
must possess in order to be approved by the Board. Direc-
tors/deans are responsible for a program's operation, and as 
such, must be appropriately qualified and competent to ad-
minister the program. Individuals who possess the minimum 
qualifications prescribed by the rule are better prepared to 
administer the program successfully. As such, the adopted 
amendments prohibit a waiver of these minimum qualifications. 
However, in an effort to provide additional flexibility, the adopted 
amendments to §215.6(g)(4) permit fully approved programs to 
consider qualifications other than those required by the section, 
so long as there is supporting evidence that the particular 
individual possesses the competencies necessary to fulfill the 
responsibilities of the director/dean role. The Board, however, 
retains the ability to review the qualifications of the individual 
and ultimately approve the individual for the director/dean role. 

The adopted amendments to §215.7(d) are similar in nature to 
the adopted amendments to §215.6 and serve a similar purpose. 
The adopted amendments to §215.7(d) permit the director/dean 
of a program to waive the Board's requirements/qualifications for 
a prospective faculty member, without Board approval, provided 
the program and prospective faculty member meet the speci-
fied requirements of §215.7(d). The adopted amendments are 
necessary to ensure that program faculty possess the knowl-
edge, experience, and expertise necessary to provide meaning-
ful instruction to nursing students. Further, the adopted amend-
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ments provide additional flexibility to program directors/deans to 
consider additional qualifications of potential faculty members 
and to waive the Board's prescribed faculty requirements for 
a period not to exceed one year, provided that the prospec-
tive faculty member meets the rules' specified criteria for such 
waiver. Further, the adopted amendments allow a petition for 
emergency waiver to be submitted to Board Staff for approval 
when a vacancy occurs because a faculty member fails to report 
as planned due to a sudden illness, the death of a faculty mem-
ber, or an unexpected resignation, etc. 

The adopted amendments to §215.9 primarily relate to online 
instruction. Adopted §215.9(b) requires that the delivery of cur-
riculum through distance education comply with all the require-
ments of the section, as well as the Board's requirements regard-
ing clinical learning experiences located in §215.10. Further, 
adopted §215.9 requires faculty involved in distance education 
to possess documented competencies related to online educa-
tion. These adopted amendments are necessary to ensure that 
students involved in distance education receive comparable cur-
riculum, supervised clinical learning experiences, and formative 
and summative evaluations as their traditional counterparts. The 
remaining adopted amendments to this section clarify the sec-
tion's existing requirements related to classroom instruction, and 
laboratory activities/instruction, clinical practice learning experi-
ences. Further, the adopted amendments require an associate 
degree nursing education program to develop formal articula-
tion agreements to allow graduates to earn a bachelor's degree 
in nursing in a timely manner. This adopted amendment is de-
signed to provide students with a seamless transition into bache-
lor level nursing programs and to encourage nursing students to 
obtain four year nursing degrees. This goal is consistent with the 
2010 Institute of Medicine Report's recommendation that more 
registered nurses hold BSN degrees in order to meet the evolv-
ing face of healthcare. 

The majority of the adopted amendments to §215.10 are editorial 
in nature and do not substantively alter the existing requirements 
of the section. However, adopted §215.10(j) is more substan-
tive in nature. Under adopted §215.10(j)(6), clinical preceptors 
must hold a current license or privilege to practice as a licensed 
nurse in the State of Texas. This adopted amendment is nec-
essary to ensure that clinical preceptors possess the necessary 
knowledge and expertise to provide appropriate instruction and 
guidance to nursing students regarding nursing practice. 

The remaining adopted amendments to the chapter update out-
dated terminology and references and correct grammatical and 
typographical errors. 

How the Sections Will Function. 

Section 215.1 sets forth the Board's general requirements for 
professional nursing education programs. The adopted amend-
ments to §215.1 are editorial in nature and correct grammatical 
errors. 

Section 215.2 sets forth definitions for the terms used throughout 
the chapter. In addition to editorial, typographical, and grammati-
cal changes, the adopted amendments to §215.2 delete the defi-
nitions of "accredited nursing educational program", "compliance 
audit", "controlling agency", and "proprietary school"; add defi-
nitions for the terms "CANEP", "declaratory order of eligibility", 
and "NEPIS"; and substantively modify the definitions of "clini-
cal preceptor", "extension site", "faculty waiver", "objectives/out-
comes", "observation experience", "program of study", and "sys-
tematic approach". 

Section 215.3 contains the Board's requirements related to 
program development, extension sites/campuses, transfer of 
administrative control, program closure, and clinical learning 
experiences for programs located outside of Texas. In ad-
dition to editorial, typographical, clarifying, and grammatical 
changes, the adopted amendments to §215.3 strengthen the 
requirements/qualification for the author of a new professional 
education program proposal; require qualified directors/deans to 
be employed by the program early in the proposal development 
process; require at least one potential faculty member to assist 
in the program's curriculum development; identify examples of 
high-risk behavior that may require additional Board monitoring; 
clarify that the Board may impose restrictions and conditions to 
ensure newly approved programs' success; authorize a Board 
monitoring fee; inactivate program proposals after one year of 
inaction on the proposal; and require extension sites/campuses 
to submit an application to the Board containing specified 
information at least four months prior to implementation of the 
extension site/campus. 

Section 215.4 contains the Board's requirements for program 
approval. In addition to editorial, typographical, clarifying, and 
grammatical changes, the adopted amendments to §215.4 clar-
ify that the Board may impose reasonable and necessary restric-
tions or conditions on a program in order to ensure the continu-
ing success of a program; identify behaviors that may result in 
the imposition of restrictions, conditions, or a monitoring plan; 
specify possible components of a monitoring plan; authorize a 
Board monitoring fee; clarify potential changes in approval sta-
tus; clarify that the Board may restrict a program's enrollment; 
and require accredited programs to submit evidence of ongoing 
compliance with national nursing accreditation organizations. 

Section 215.5 contains the Board's requirements related to a 
program's philosophy/mission and objectives/outcomes. The 
adopted amendments to §215.5 are editorial in nature and 
correct grammatical errors. 

Section 215.6 contains the Board's requirements related to a 
program's administration and organization. In addition to edi-
torial, typographical, clarifying, and grammatical changes, the 
adopted amendments to §215.6 eliminate the ability of a pro-
gram to request a waiver of a potential director/dean's qualifica-
tions from the Board; permit additional qualifications to be con-
sidered to support the approval of a potential director/dean, pro-
vided there is supporting evidence that the individual possesses 
the necessary competencies to fulfill the responsibilities of the 
position; and require the director/dean to notify the Board when 
there is a change in contact information or the name of the pro-
gram or the governing entity. 

Section 215.7 contains the Board's requirements related to a 
program's faculty. In addition to editorial, typographical, clari-
fying, and grammatical changes, the adopted amendments to 
§215.7 permit a program's director/dean to waive the Board's 
requirements for a potential faculty member without Board ap-
proval, provided the director/dean meets the specified criteria in 
the section and to be able to request an emergency waiver of 
from Board Staff if a vacancy occurs because of a faculty mem-
ber's failure to report as planned, due to sudden illness, death, 
or unexpected resignation, etc. 

Section 215.8 contains the Board's requirements related to a 
program's students. In addition to editorial, typographical, clar-
ifying, and grammatical changes, the adopted amendments to 
§215.8 require a program to maintain evidence of student re-
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ceipt of the criteria for licensure eligibility that is provided to the 
students by the program. 

Section 215.9 contains the Board's requirements related to the 
program of study, including online instruction. In addition to ed-
itorial, typographical, clarifying, and grammatical changes, the 
adopted amendments to §215.9 require the delivery of curricu-
lum through distance education to meet the requirements of the 
section and §215.10; require faculty involved with distance edu-
cation to have documented competencies specific to online edu-
cation; require instruction to include nursing skills, laboratory in-
struction, and demonstration; permit laboratory activities/instruc-
tion in the nursing skills or simulation laboratory to be considered 
as either classroom instruction hours or clinical learning experi-
ence hours; and require associated degree nursing education 
programs to develop formal articulation agreements to enable 
graduates to earn a bachelor's degree in nursing in a timely man-
ner. 

Section 215.10 contains the Board's requirements related to clin-
ical learning experiences. In addition to editorial, typographical, 
clarifying, and grammatical changes, the adopted amendments 
to §215.10 require a clinical preceptor to hold a current license 
or privilege to practice as a licensed nurse in Texas. 

Section 215.11 sets forth the Board's requirements for a pro-
gram's facilities, resources, and services. The adopted amend-
ments to §215.11 are editorial in nature. 

Section 215.12 sets forth the Board's requirements related to a 
program's records and reports. The adopted amendments to 
§215.12 are editorial in nature and correct grammatical errors. 

Section 215.13 sets forth the Board's requirements for total pro-
gram evaluation. In addition to editorial changes, the adopted 
amendments to §215.13 require a program to periodically eval-
uate the program of study, curriculum, and instructional tech-
niques, including online components of the program, if applica-
ble. 

Summary of Comments and Agency Response. 

§215.2(24) 

Comment: The Texas State Board of Examiners of Dietitians and 
the Texas Dietetic Association stated that the term "dietitian" was 
spelled incorrectly in §215.2(24) as proposed. 

Agency Response: The Board agrees and has made the sug-
gested change in the text as adopted. 

Names of Those Commenting For and Against the Proposal. 

For: None. 

Against: None. 

For, with changes: None. 

Neither for nor against, with changes: The Texas State Board of 
Examiners of Dietitians and the Texas Dietetic Association. 

Statutory Authority. The amendments are adopted under the Oc-
cupations Code §§301.151, 301.155(a), 301.157, and 301.257. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and professional nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or professional nursing. 

Section 301.155(a) provides that the Board by rule shall es-
tablish fees in amounts reasonable and necessary to cover 
the costs of administering the Occupations Code Chapter 301. 
Further, §301.155(a) provides that the Board may not set a fee 
that existed on September 1, 1993, in an amount less than the 
amount of that fee on that date. 

Section 301.157(a) states that the Board shall prescribe three 
programs of study to prepare a person to receive an initial li-
cense as a registered nurse under Chapter 301 as follows: (i) a 
baccalaureate degree program that is conducted by an educa-
tional unit in nursing that is a part of a senior college or university 
and that leads to a baccalaureate degree in nursing; (ii) an as-
sociate degree program that is conducted by an educational unit 
in nursing within the structure of a college or a university and 
that leads to an associate degree in nursing; and (iii) a diploma 
program that is conducted by a single-purpose school, usually 
under the control of a hospital, and that leads to a diploma in 
nursing. 

Section 301.157(a-1) states that a diploma program of study in 
this state that leads to an initial license as a registered nurse un-
der Chapter 301 and that is completed on or after December 31, 
2014, must entitle a student to receive a degree on the student's 
successful completion of a degree program of a public or private 
institution of higher education accredited by an agency recog-
nized by the Texas Higher Education Coordinating Board. 

Section 301.157(b) states that the Board shall: (i) prescribe two 
programs of study to prepare a person to receive an initial pro-
fessional nurse license under Chapter 301 as follows: a program 
conducted by an educational unit in nursing within the structure 
of a school, including a college, university, or proprietary school 
and a program conducted by a hospital; (ii) prescribe and pub-
lish the minimum requirements and standards for a course of 
study in each program that prepares registered nurses or pro-
fessional nurses; (iii) prescribe other rules as necessary to con-
duct approved schools of nursing and educational programs for 
the preparation of registered nurses or professional nurses; (iv) 
approve schools of nursing and educational programs that meet 
the Board's requirements; (v) select one or more national nursing 
accrediting agencies, recognized by the United States Depart-
ment of Education and determined by the Board to have accept-
able standards, to accredit schools of nursing and educational 
programs; and (vi) deny or withdraw approval from a school of 
nursing or educational program that fails to meet the prescribed 
course of study or other standard under which it sought approval 
by the Board; fails to meet or maintain accreditation with the na-
tional nursing accrediting agency selected by the Board under 
§301.157(b)(5) under which it was approved or sought approval 
by the Board; or fails to maintain the approval of the state Board 
of nursing of another state and the Board under which it was ap-
proved. 

Section 301.157(b-1) provides that the Board may not require 
accreditation of the governing institution of a school of nursing. 
Further, the Board shall accept the requirements established by 
the Texas Higher Education Coordinating Board for accrediting 
the governing institution of a school of nursing. The governing in-
stitution of a professional nursing school, not including a diploma 
program, must be accredited by an agency recognized by the 
Texas Higher Education Coordinating Board or hold a certificate 
of authority from the Texas Higher Education Coordinating Board 
under provisions leading to accreditation of the institution in due 
course. 
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Section 301.157(c) states that a program approved to prepare 
registered nurses may not be less than two academic years or 
more than four calendar years. 

Section 301.157(d) states that a person may not be certified as a 
graduate of any school of nursing or educational program unless 
the person has completed the requirements of the prescribed 
course of study, including clinical practice, of a school of nurs-
ing or educational program that: (i) is approved by the Board; 
(ii) is accredited by a national nursing accreditation agency de-
termined by the Board to have acceptable standards; or (iii) is 
approved by a state Board of nursing of another state and the 
Board, subject to §301.157(d-4). 

Section 301.157(d-1) states that a school of nursing or educa-
tional program is considered approved by the Board and, except 
as provided by §301.157(d-7), is exempt from Board rules that 
require ongoing approval if the school or program: (i) is accred-
ited and maintains accreditation through a national nursing ac-
crediting agency selected by the Board under §301.157(b)(5); 
and (ii) maintains an acceptable pass rate as determined by the 
Board on the applicable licensing examination under Chapter 
301. 

Section 301.157(d-2) states that a school of nursing or educa-
tional program that fails to meet or maintain an acceptable pass 
rate on applicable licensing examinations under Chapter 301 is 
subject to review by the Board. The Board may assist the school 
or program in its effort to achieve compliance with the Board's 
standards. 

Section 301.157(d-3) provides that a school or program from 
which approval has been withdrawn under this section may reap-
ply for approval. 

Section 301.157(d-4) states that the Board may recognize and 
accept as approved under §301.157 a school of nursing or 
educational program operated in another state and approved 
by a state Board of nursing or other regulatory body of that 
state. Further, the Board shall develop policies to ensure that 
the other state's standards are substantially equivalent to the 
Board's standards. 

Section 301.157(d-5) states that the Board shall streamline the 
process for initially approving a school of nursing or educational 
program under §301.157 by identifying and eliminating tasks 
performed by the Board that duplicate or overlap tasks per-
formed by the Texas Higher Education Coordinating Board or 
the Texas Workforce Commission. 

Section 301.157(d-6) states that the Board, in cooperation 
with the Texas Higher Education Coordinating Board and the 
Texas Workforce Commission, shall establish guidelines for the 
initial approval of schools of nursing or educational programs. 
The guidelines must: (i) identify the approval processes to be 
conducted by the Texas Higher Education Coordinating Board 
or the Texas Workforce Commission; (ii) require the approval 
process identified under §301.157(d-1) to precede the approval 
process conducted by the Board; and (iii) be made available on 
the Board's Internet website and in a written form. 

Section 301.157(d-7) states that a school of nursing or educa-
tional program approved under §301.157 (d-1) shall: (i) provide 
the Board with copies of any reports submitted to or received 
from the national nursing accrediting agency selected by the 
Board; (ii) notify the Board of any change in accreditation sta-
tus; and (iii) provide other information required by the Board as 

necessary to evaluate and establish nursing education and work-
force policy in this state. 

Section 301.157(d-8) states that, for purposes of §301.157 (d-4), 
a nursing program is considered to meet standards substantially 
equivalent to the Board's standards if the program: (i) is part 
of an institution of higher education located outside this state 
that is approved by the appropriate regulatory authorities of that 
state; (ii) holds regional accreditation by an accrediting body rec-
ognized by the United States secretary of education and the 
Council for Higher Education Accreditation; (iii) holds specialty 
accreditation by an accrediting body recognized by the United 
States secretary of education and the Council for Higher Edu-
cation Accreditation, including the National League for Nursing 
Accrediting Commission; (iv) requires program applicants to be a 
licensed practical or professional nurse, a military service corps-
man, or a paramedic, or to hold a college degree in a clinically ori-
ented health care field with demonstrated experience providing 
direct patient care; and (v) graduates students who: (A) achieve 
faculty-determined program outcomes, including passing crite-
rion-referenced examinations of nursing knowledge essential to 
beginning a registered nursing practice and transitioning to the 
role of registered nurse; (B) pass a criterion-referenced sum-
mative performance examination developed by faculty subject 
matter experts that measures clinical competencies essential 
to beginning a registered nursing practice and that meets na-
tionally recognized standards for educational testing, including 
the educational testing standards of the American Educational 
Research Association, the American Psychological Association, 
and the National Council on Measurement in Education; and (C) 
pass the National Council Licensure Examination for Registered 
Nurses at a rate equivalent to the passage rate for students of 
approved in-state programs. 

Section 301.157(d-9) states that a graduate of a clinical com-
petency assessment program operated in another state and ap-
proved by a state Board of nursing or other regulatory body of 
another state is eligible to apply for an initial license under Chap-
ter 301 if: (i) the Board allowed graduates of the program to ap-
ply for an initial license under Chapter 301 continuously during 
the 10-year period preceding January 1, 2007; (ii) the program 
does not make any substantial changes in the length or content 
of its clinical competency assessment without the Board's ap-
proval; (iii) the program remains in good standing with the state 
Board of nursing or other regulatory body in the other state; and 
(iv) the program participates in the research study under Section 
105.008, Health and Safety Code. 

Section 301.157(d-10) states that, in §301.157, the terms "clin-
ical competency assessment program" and "supervised clinical 
learning experiences program" have the meanings assigned by 
the Health and Safety Code §105.008. 

Section 301.157(d-11) states that §301.157(d-8), (d-9), (d-10), 
and (d-11) expire December 31, 2017. Further, as part of the 
first review conducted under §301.003 after September 1, 2009, 
the Sunset Advisory Commission shall: (i) recommend whether 
§301.157(d-8) and (d-9) should be extended; and (ii) recom-
mend any changes to§301.157(d-8) and (d-9) relating to the el-
igibility for a license of graduates of a clinical competency as-
sessment program operated in another state. 

Section 301.157(e) states that the Board shall give each per-
son, including an organization, affected by an order or decision 
of the Board §301.157 reasonable notice of not less than 20 days 
and an opportunity to appear and be heard regarding the or-
der or decision. The Board shall hear each protest or complaint 
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from a person affected by a rule or decision regarding: (i)the in-
adequacy or unreasonableness of any rule or order the Board 
adopts; or (ii) the injustice of any order or decision of the Board. 

Section 301.157(f) states that, not later than the 30th day after 
the date an order is entered and approved by the Board, a person 
is entitled to bring an action against the Board in a district court of 
Travis County to have the rule or order vacated or modified, if that 
person: (i) is affected by the order or decision; (ii) is dissatisfied 
with any rule or order of the Board; and (iii) sets forth in a petition 
the principal grounds of objection to the rule or order. 

Section 301.157(g) states that an appeal under §301.157 shall 
be tried de novo as if it were an appeal from a justice court to a 
county court. 

Section 301.157(h) states that the Board, in collaboration with 
the nursing educators, the Texas Higher Education Coordinating 
Board, and the Texas Health Care Policy Council, shall imple-
ment, monitor, and evaluate a plan for the creation of innovative 
nursing education models that promote increased enrollment in 
this state's nursing programs. 

Section 301.257(a) states that a person may petition the Board 
for a declaratory order as to the person's eligibility for a license 
under Chapter 301 if the person has reason to believe that the 
person is ineligible for the license and: (i) is enrolled or planning 
to enroll in an educational program that prepares a person for an 
initial license as a registered nurse or professional nurse; or (ii) 
is an applicant for a license. 

Section 301.257(b) states that the petition must state the basis 
for the person's potential ineligibility. 

Section 301.257(c) states that the Board has the same powers 
to investigate the petition and the person's eligibility that it has to 
investigate a person applying for a license. 

Section 301.257(d) states that the petitioner or the Board may 
amend the petition to include additional grounds for potential in-
eligibility at any time before a final determination is made. 

Section 301.257(e) states that, if the Board determines that a 
ground for ineligibility does not exist, instead of issuing an order, 
the Board shall notify the petitioner in writing of the Board's de-
termination on each ground of potential ineligibility. If the Board 
proposes to find that the petitioner is ineligible for a license, the 
petitioner is entitled to a hearing before the State Office of Ad-
ministrative Hearings. 

Section 301.257(f) states that the Board's order must set out 
each basis for potential ineligibility and the Board's determina-
tion as to eligibility. In the absence of new evidence known to 
but not disclosed by the petitioner or not reasonably available to 
the Board at the time the order is issued, the Board's ruling on 
the petition determines the person's eligibility with respect to the 
grounds for potential ineligibility set out in the written notice or 
order. 

Section 301.257(g) provides that the Board may require an in-
dividual accepted for enrollment or enrolled in an educational 
program preparing a student for initial licensure as a registered 
nurse or professional nurse to submit information to the Board 
to permit the Board to determine whether the person is aware of 
the conditions that may disqualify the person from licensure as a 
registered nurse or professional nurse on graduation and of the 
person's right to petition the Board for a declaratory order under 
§301.257. Further, instead of requiring the person to submit the 
information, the Board may require the educational program to 

collect and submit the information on each person accepted for 
enrollment or enrolled in the program. 

Section 301.257(h) states that the information required under 
§301.257(g) must be submitted in a form approved by the Board. 

Section 301.257(i) states that, if, as a result of information pro-
vided under §301.257(g), the Board determines that a person 
may not be eligible for a license on graduation, the Board shall 
notify the educational program of its determination. 

§215.2. Definitions. 
Words and terms, when used in this chapter, shall have the following 
meanings unless the context clearly indicates otherwise: 

(1) Affidavit of Graduation--an official Board form con-
taining an approved professional nursing education program's curricu-
lum components and hours, and a statement verified by the nursing 
program dean/director attesting to an applicant's qualifications for reg-
istered nurse licensure in Texas. 

(2) Affiliating agency or clinical facility--a health care fa-
cility or agency providing clinical learning experiences for students. 

(3) Alternative practice settings--settings providing oppor-
tunities for clinical learning experiences, although their primary func-
tion is not the delivery of health care. 

(4) Approved professional nursing education program--a 
professional nursing education program approved by the Texas Board 
of Nursing. 

(5) Articulation--a planned process between two (2) or 
more educational systems to assist students in making a smooth tran-
sition from one (1) level of education to another without duplication 
in learning. 

(6) Board--the Texas Board of Nursing composed of mem-
bers appointed by the Governor for the State of Texas. 

(7) CANEP (Compliance Audit for Nursing Education 
Programs)--a document required by the Board to be submitted by the 
professional nursing education program's dean/director that serves as 
verification of the program's adherence to the requirements of this 
chapter. 

(8) Career school or college--an educational entity as de-
fined in Title 3, Texas Education Code, §132.001(1) as a "career school 
or college". 

(9) Clinical learning experiences--faculty planned and 
guided learning activities designed to assist students to meet the 
stated program and course outcomes and to safely apply knowledge 
and skills when providing nursing care to clients across the life 
span as appropriate to the role expectations of the graduates. These 
experiences occur in actual patient care clinical learning situations 
and in associated clinical conferences; in nursing skills and computer 
laboratories; and in simulated clinical settings, including high-fidelity, 
where the activities involve using planned objectives in a realistic 
patient scenario guided by trained faculty and followed by a debriefing 
and evaluation of student performance. The clinical settings for fac-
ulty supervised, hands-on patient care include a variety of affiliating 
agencies or clinical practice settings, including, but not limited to: 
acute care facilities, extended care facilities, clients' residences, and 
community agencies. 

(10) Clinical preceptor--a registered nurse who meets 
the requirements in §215.10(j)(6) of this chapter (relating to Clinical 
Learning Experiences), who is not employed as a faculty member by 
the governing entity, and who directly supervises clinical learning 
experiences for no more than two (2) students. A clinical preceptor 
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assists in the evaluation of the student during the experiences and 
in acclimating the student to the role of nurse. A clinical preceptor 
facilitates student learning in a manner prescribed by a signed written 
agreement between the governing entity, preceptor, and affiliating 
agency (as applicable). 

(11) Clinical teaching assistant--a registered nurse licensed 
in Texas, who is employed to assist in the clinical area and work under 
the supervision of a Master's or Doctorally prepared nursing faculty 
member and who meets the requirements of §215.10(j)(8) of this chap-
ter. 

(12) Conceptual framework--theories or concepts giving 
structure to the curriculum and guiding faculty in making decisions 
about curriculum development, implementation, and evaluation. 

(13) Correlated theory and clinical practice--didactic and 
clinical experiences that have a reciprocal relationship or mutually 
complement each other. 

(14) Course--organized subject content and related activi-
ties, that may include didactic, laboratory, and/or clinical experiences, 
planned to achieve specific objectives within a given time period. 

(15) Curriculum--course offerings, which in aggregate, 
make up the total learning activities in a program of study. 

(16) Dean/director--a registered nurse who is accountable 
for administering a professional nursing education program, who meets 
the requirements as stated in §215.6(f) of this chapter (relating to Ad-
ministration and Organization), and is approved by the Board. 

(17) Declaratory Order of Eligibility--an order issued by 
the Board pursuant to Texas Occupations Code §301.257, determining 
the eligibility of an individual for initial licensure as a professional or 
registered nurse and setting forth both the basis for potential ineligibil-
ity and the Board's determination of the disclosed eligibility issues. 

(18) Differentiated Essential Competencies (DECs)--the 
expected educational outcomes to be demonstrated by nursing students 
at the time of graduation, as published in the Differentiated Essential 
Competencies of Graduates of Texas Nursing Programs Evidenced by 
Knowledge, Clinical Judgment, and Behaviors: Professional (VN), 
Diploma/Associate Degree (Diploma/ADN), Baccalaureate Degree 
(BSN), October 2010 (DECs). 

(19) Examination year--the period beginning October 
1 and ending September 30 used for the purposes of determining 
a professional nursing education program's annual NCLEX-RN® 
examination pass rate. 

(20) Extension site/campus a location other than the pro-
gram's main campus where a portion or all of the curriculum is pro-
vided. 

(21) Faculty member--an individual employed to teach in 
the professional nursing education program who meets the require-
ments as stated in §215.7 of this chapter (relating to Faculty). 

(22) Faculty waiver--a waiver granted by a dean or director 
of a professional nursing education program to an individual who meets 
the criteria specified in §215.7(d)(1) of this chapter. 

(23) Governing entity--the body with administrative and 
operational authority over a Board-approved professional nursing ed-
ucation program. 

(24) Health care professional--an individual other than a 
registered nurse who holds at least a bachelor's degree in the health 
care field, including, but not limited to: a respiratory therapist, phys-

ical therapist, occupational therapist, dietitian, pharmacist, physician, 
social worker, and psychologist. 

(25) MEEP (Multiple Entry-Exit Program)--an exit option 
which is a part of a professional nursing education program designed 
for students to complete course work and apply to take the NCLEX-
PN® examination after they have successfully met all requirements 
needed for the examination. 

(26) NEPIS (Nursing Education Program Information Sur-
vey)--a document required by the Board to be submitted by the pro-
fessional nursing education program dean/director to provide annual 
workforce data. 

(27) Non-nursing faculty--instructors who teach non-nurs-
ing content, such as pharmacology, pathophysiology, research, man-
agement and statistics, and who have educational preparation appro-
priate to the assigned teaching responsibilities. 

(28) Objectives/Outcomes--expected student behaviors 
that are attainable and measurable. 

(A) Program Objectives/Outcomes--broad statements 
describing student learning outcomes achieved upon graduation. 

(B) Clinical Objectives/Outcomes--expected student 
behaviors for clinical learning experiences that provide evidence 
of progression of students' cognitive, affective, and psychomotor 
achievement in clinical practice across the curriculum. 

(C) Course Objectives/Outcomes--expected student 
outcomes upon successful completion of specific course content, 
serving as a mechanism for the evaluation of student progression. 

(29) Observation experience--a clinical learning experi-
ence where a student is assigned to follow a health care professional in 
a facility or unit and to observe activities within the facility/unit and/or 
the role of nursing within the facility/unit, but where the student does 
not participate in patient/client care. 

(30) Pass rate--the percentage of first-time candidates 
within one (1) examination year who pass the National Council 
Licensure Examination for Registered Nurses (NCLEX-RN®). 

(31) Philosophy/Mission--statement of concepts express-
ing fundamental values and beliefs as they apply to nursing education 
and practice and upon which the curriculum is based. 

(32) Professional Nursing Education Program--an educa-
tion unit that offers courses and learning experiences preparing gradu-
ates who are competent to practice nursing safely and who are eligible 
to take the NCLEX-RN® examination, often referred to as a pre-li-
censure nursing program. Types of pre-licensure professional nursing 
education programs: 

(A) Associate degree nursing education program--a 
program leading to an associate degree in nursing conducted by an 
education unit in nursing within the structure of a public or private 
college or university authorized to grant associate degrees. 

(B) Baccalaureate degree nursing education program--a 
program leading to a bachelor's degree in nursing conducted by an ed-
ucation unit in nursing which is a part of a public or private college or 
university authorized to grant baccalaureate degrees. 

(C) Master's degree nursing education program--a pro-
gram leading to a master's degree, which is an individual's first profes-
sional degree in nursing, and conducted by an education unit in nursing 
within the structure of a college or university authorized to grant grad-
uate degrees. 
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(D) Diploma nursing education program--a program 
leading to a diploma in nursing conducted by a single purpose school, 
usually under the control of a hospital. 

(33) Program of study--the courses and learning experi-
ences that constitute the requirements for completion of a professional 
nursing education program. 

(34) Recommendation--a specific suggestion based upon 
program assessment indirectly related to the rules to which the pro-
gram must respond but in a method of their choosing. 

(35) Requirement--mandatory criterion based upon pro-
gram assessment directly related to the rules that must be addressed in 
the manner prescribed. 

(36) Shall--denotes mandatory requirements. 

(37) Simulation--activities that mimic the reality of a clin-
ical environment and are designed to demonstrate procedures, deci-
sion-making, and critical thinking. A simulation may be very detailed 
and closely imitate reality, or it can be a grouping of components that 
are combined to provide some semblance of reality. Components of 
simulated clinical experiences include providing a scenario where the 
nursing student can engage in a realistic patient situation guided by 
trained faculty and followed by a debriefing and evaluation of student 
performance. Simulation provides a teaching strategy to prepare nurs-
ing students for safe, competent, hands-on practice, but it is not a sub-
stitute for faculty-supervised patient care. 

(38) Staff--employees of the Texas Board of Nursing. 

(39) Supervision--immediate availability of a faculty 
member, clinical preceptor, or clinical teaching assistant to coordinate, 
direct, and observe first hand the practice of students. 

(40) Survey visit--an on-site visit to a professional nurs-
ing education program by a Board representative. The purpose of the 
visit is to evaluate the program of study by gathering data to determine 
whether the program is in compliance with Board requirements. 

(41) Systematic approach--the organized nursing process 
approach that provides individualized, goal-directed nursing care 
whereby the registered nurse engages in: 

(A) performing comprehensive nursing assessments re-
garding the health status of the client; 

(B) making nursing diagnoses that serve as the basis for 
the strategy of care; 

(C) developing a plan of care based on the assessment 
and nursing diagnosis; 

(D) implementing nursing care; and 

(E) evaluating the client's responses to nursing inter-
ventions. 

(42) Texas Higher Education Coordinating Board 
(THECB) the state agency described in Texas Education Code, Title 
3, Subtitle B, Chapter 61. 

(43) Texas Workforce Commission (TWC)--the state 
agency described in Texas Labor Code, Title 4, Subtitle B, Chapter 
301. 

§215.3. Program Development, Expansion and Closure. 

(a) New Programs. 

(1) New professional nursing education programs must be 
approved by the Board in order to operate in the State of Texas. The 

Board          
nursing education programs. 

(2) Proposal to establish a new professional nursing educa-
tion program. 

(A) The proposal to establish a professional nursing ed-
ucation program may be submitted by: 

(i) a college or university accredited by an agency 
recognized by the THECB or holding a certificate of authority from the 
THECB under provisions leading to accreditation of the institution; or 

(ii) a single-purpose school, such as a hospital, 
proposing a new diploma program. 

(B) The new professional nursing education program 
must be approved/licensed or deemed exempt by the appropriate Texas 
agency, the THECB, or the TWC, as applicable, before approval can 
be granted by the Board for the program to be implemented. The pro-
posal to establish a new professional nursing education program may 
be submitted to the Board at the same time that an application is sub-
mitted to the THECB or the TWC, but the proposal cannot be approved 
by the Board until such time as the proposed program is approved by 
the THECB or the TWC. 

(C) The process to establish a new professional nursing 
education program shall be initiated with the Board office one (1) year 
prior to the anticipated start date of the program. 

(D) The individual writing the proposal for a new pro-
fessional nursing education program should hold a current license or 
privilege to practice as a registered nurse in Texas and should meet the 
qualifications for the program director as specified in §215.6 of this 
chapter (relating to Administration and Organization). 

(i) The name and credentials of the author of the pro-
posal must be included in the document. 

(ii) A qualified dean or director must be employed 
by the program early in the development of the proposal, and in no 
event shall the dean or director be hired later than six (6) months prior 
to the submission of the proposal to the Board. 

(iii) The prospective dean/program director must re-
view/revise the proposal and agree with the components of the proposal 
as being representative of the proposed program that the individual will 
be responsible for administratively. 

(E) At least one (1) potential faculty member shall be 
identified before the curriculum development to assist in planning the 
program of study. 

(F) The proposal shall include information outlined 
in Board Education Guidelines 3.1.1.b. Proposal to Establish a New 
Diploma Nursing Education Program and 3.1.1.c. Proposal to Estab-
lish a New Pre-Licensure Associate, Baccalaureate, or Entry-Level 
Master's Degree Nursing Education Program. 

(G) A proposal for a new diploma nursing education 
program must include a written plan addressing the legislative man-
date that all nursing diploma programs in Texas must have a process in 
place by 2015 to ensure that their graduates are entitled to receive a de-
gree from a public or private institution of higher education accredited 
by an agency recognized by the THECB or the TWC, as applicable, 
and, at a minimum, entitle a graduate of the diploma program to re-
ceive an associate degree in nursing. 

(H) After the proposal is submitted and determined to 
be complete, a preliminary survey visit shall be conducted by Board 
Staff prior to presentation to the Board. 

has established guidelines for the initial approval of professional
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(I) The proposal shall be considered by the Board fol-
lowing a public hearing at a regularly scheduled meeting of the Board. 
The Board may approve the proposal and grant initial approval to the 
new program, may defer action on the proposal, or may deny further 
consideration of the proposal. In order to ensure success of newly ap-
proved programs, the Board may, in its discretion, impose any restric-
tions or conditions it deems appropriate and necessary. 

(i) In addition to imposing restrictions and condi-
tions, the Board may also require specific monitoring of newly ap-
proved programs that are high-risk. 

(ii) A program may be considered high-risk if 
it meets one or more of the following criteria, including, but not 
limited to: inexperience of the governing entity in nursing education; 
inexperience of the potential dean or director in directing a nursing 
program; potential for director or faculty turnover; or potential for a 
high attrition rate among students. 

(iii) Board monitoring of a high-risk program may 
include the review and analysis of program reports; extended commu-
nication with program deans and directors; and additional survey visits. 
A monitoring plan may require the submission of quarterly reports of 
students' performance in courses and clinical learning experiences; re-
mediation strategies and attrition rates; and reports from an assigned 
mentor to the program director. Additional survey visits by a Board 
representative may be conducted at appropriate intervals to evaluate 
the status of the program. The Board may alter a monitoring plan as 
necessary to address the specific needs of a particular program. When 
the Board requires monitoring activities to evaluate and assist the pro-
gram, monitoring fees will apply. 

(J) The program shall not enroll students until the Board 
approves the proposal and grants initial approval. 

(K) Prior to presentation of the proposal to the Board, 
evidence of approval from the appropriate regulatory agencies shall be 
provided. 

(L) When the proposal is submitted, an initial approval 
fee shall be assessed per §223.1 of this title (relating to Fees). 

(M) A proposal without action for one (1) calendar year 
shall be inactivated and a new proposal application and fee will be 
required. 

(N) If the Board denies a proposal, the educational unit 
in nursing within the structure of a school, including a college, univer-
sity, or career school or college, or a hospital must wait a minimum 
of twelve (12) calendar months from the date of the denial before sub-
mitting a new proposal to establish a professional nursing education 
program. 

(3) Survey visits shall be conducted, as necessary, by staff 
until full approval status is granted. 

(b) Extension Site/Campus. 

(1) Only professional nursing education programs that 
have full approval with a current NCLEX-RN® examination pass 
rate of 80% or better are eligible to initiate or modify an extension 
site/campus. 

(2) Instruction provided for the extension site/campus may 
include a variety of instructional methods, shall be consistent with the 
main campus program's current curriculum, and shall enable students 
to meet the goals, objectives, and competencies of the professional 
nursing education program and requirements of the Board as stated in 
§§215.1 - 215.13 of this chapter (relating to Professional Nursing Ed-
ucation). 

(3) An approved professional nursing education program 
desiring to establish an extension site/campus that is consistent with 
the main campus program's current curriculum and teaching resources 
shall: 

(A) Complete and submit an application form for ap-
proval of the extension site to Board Staff at least four (4) months prior 
to implementation of the extension site/campus; and 

(B) Provide information in the application form that ev-
idences: 

(i) a strong rationale for the establishment of the ex-
tension site in the community; 

(ii) availability of a qualified director or coordinator, 
if applicable, and qualified faculty; 

(iii) adequate educational resources (classrooms, 
labs, and equipment); 

(iv) documentation of communication and collabo-
ration with other programs within twenty-five (25) miles of the exten-
sion site; 

(v) signed commitments from clinical affiliating 
agencies to provide clinical practice settings for students; 

(vi) projected student enrollments for the first two 
(2) years; 

(vii) plans for quality instruction; 

(viii) a planned schedule for class and clinical learn-
ing activities for one (1) year; 

(ix) notification or approval from the governing en-
tity and from other regulatory/accrediting agencies, as required. This 
includes regional approval for out-of-service extension sites for public 
colleges; and 

(x) letters of support from clinical affiliating agen-
cies. 

(4) When the curriculum of the extension site/campus de-
viates from the original program in any way, the proposed extension is 
viewed as a new program and Board Education Guidelines 3.1.1.b and 
3.1.1.c apply. 

(5) Extension programs of professional nursing education 
programs which have been closed may be reactivated by submitting 
notification of reactivation to the Board at least four (4) months prior to 
reactivation, using the Board Education Guideline 3.1.2.a. for initiating 
an extension program. 

(6) A program intending to close an extension site/campus 
shall: 

(A) Notify the Board office at least four (4) months 
prior to closure of the extension site/campus; and 

(B) Submit required information according to Board 
Education Guideline 3.1.2.a., including: 

(i) reason for closing the program; 

(ii) date of intended closure; 

(iii) academic provisions for students; and 

(iv) provisions made for access to and storage of vi-
tal school records. 

(c) Transfer of Administrative Control by Governing Entity. 
The authorities of the governing entity shall notify the Board office in 
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writing of an intent to transfer the administrative authority of the pro-
gram. This notification shall follow Board Education Guideline 3.1.3.a. 
Notification of Transfer of Administrative Control of a Professional 
Nursing Education Program or a Professional Nursing Education Pro-
gram by the Governing Entity. 

(d) Closing a Program. 

(1) When the decision to close a program has been made, 
the dean or director must notify the Board by submitting a written plan 
for closure which includes the following: 

(A) reason for closing the program; 

(B) date of intended closure; 

(C) academic provisions for students to complete the 
professional nursing education program and teach-out arrangements 
that have been approved by the appropriate Texas agency (i.e., the 
THECB, the TWC, or the Board); 

(D) provisions made for access to and safe storage of 
vital school records, including transcripts of all graduates; and 

(E) methods to be used to maintain requirements and 
standards until the program closes. 

(2) The program shall continue within standards until all 
students enrolled in the professional nursing education program at the 
time of the decision to close have graduated. In the event this is not 
possible, a plan shall be developed whereby students may transfer to 
other approved programs. 

(3) A program is deemed closed when the program has not 
enrolled students for a period of two (2) years since the last graduating 
class or student enrollment has not occurred for a two (2) year period. 
Board-ordered enrollment suspensions may be an exception. 

(e) Approval of a Professional Nursing Education Program 
Outside Texas' Jurisdiction to Conduct Clinical Learning Experiences 
in Texas. 

(1) The professional nursing education program outside 
Texas' jurisdiction seeking approval to conduct clinical learning expe-
riences in Texas should initiate the process with the Board at least four 
(4) months prior to the anticipated start date of the clinical learning 
experiences in Texas. 

(2) A written request and the required supporting docu-
mentation shall be submitted to the Board office following Board Edu-
cation Guideline 3.1.1.f. Process for Approval of a Nursing Education 
Program Outside Texas' Jurisdiction to Conduct Clinical Learning Ex-
periences in Texas. 

(3) Evidence that the program has been approved/licensed 
or deemed exempt from approval/licensure by the appropriate Texas 
agency, (i.e., the THECB, the TWC) to conduct business in the State 
of Texas, must be obtained before approval can be granted by the Board 
for the program to conduct clinical learning experiences in Texas. 

§215.4. Approval. 

(a) The progressive designation of approval status is not im-
plied by the order of the following listing. Approval status is based 
upon each program's performance and demonstrated compliance to the 
Board's requirements and responses to the Board's recommendations. 
Change from one status to another is based on NCLEX-RN® exam-
ination pass rates, compliance audits, survey visits, and other factors 
listed under subsection (b) of this section. Types of approval include: 

(1) Initial Approval. 

(A) Initial approval is written authorization by the 
Board for a new program to enroll students, is granted if the program 
meets the requirements and addresses the recommendations issued by 
the Board, and begins with the date of the first student enrollment. 

(B) The number of students to be enrolled while the pro-
gram is on initial approval is determined by the Board and the require-
ments are included in the Board's initial approval letter. 

(C) Change from initial approval status to full approval 
status cannot occur until the program has met requirements and re-
sponded to all recommendations issued by the Board and the NCLEX-
RN® examination pass rate is 80% after a full examination year. In 
order to ensure the continuing success of the program, the Board may, 
in its discretion, impose any restrictions or conditions it deems appro-
priate and necessary. 

(2) Full Approval. 

(A) Full approval is granted by the Board to a profes-
sional nursing education program that is in compliance with all Board 
requirements and has responded to all Board recommendations. 

(B) Only programs with full approval status may initi-
ate extension programs and grant faculty waivers. 

(3) Full or initial approval with warning is issued by the 
Board to a professional nursing education program that is not meeting 
the Board's requirements. 

(A) A program issued a warning will receive written no-
tification from the Board of the warning and a survey visit will be con-
ducted. 

(B) Following the survey visit, the program will be 
given a list of identified deficiencies and a specified time in which 
to correct the deficiencies. Further, in order to ensure the continuing 
success of the program, the Board may, in its discretion, impose any 
restrictions or conditions it deems appropriate and necessary. 

(4) Conditional Approval. Conditional approval is issued 
by the Board for a specified time to provide the program the opportunity 
to correct deficiencies. 

(A) The program shall not enroll students while on con-
ditional status. 

(B) The Board may establish specific criteria to be met 
in order for the program's conditional approval status to be changed. 

(C) Depending upon the degree to which the Board's re-
quirements are currently being or have been met, the Board may change 
the approval status from conditional approval to full approval or to full 
approval with warning, or may withdraw approval. In order to ensure 
the continuing success of the program, the Board may, in its discretion, 
impose any restrictions or conditions it deems appropriate and neces-
sary. 

(5) Withdrawal of Approval. The Board may withdraw ap-
proval from a program which fails to meet the Board's requirements 
within the specified time. The program shall be removed from the list 
of Board-approved professional nursing education programs. 

(6) A diploma program of study in Texas that leads to an 
initial license as a registered nurse under this chapter must have a 
process in place by 2015 to ensure that their graduates are entitled to 
receive a degree from a public or private institution of higher educa-
tion accredited by an agency recognized by the THECB or the TWC, 
as applicable. At a minimum, a graduate of a diploma program will be 
entitled to receive an associate degree in nursing. 

(b) Factors Jeopardizing Program Approval Status. 
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(1) When a program demonstrates non-compliance with 
Board requirements, approval may be changed to full with warning or 
conditional status, may be withdrawn, or the Board, in its discretion, 
may impose restrictions or conditions it deems appropriate and neces-
sary. In addition to imposing restrictions or conditions, the Board may 
also require additional monitoring of the program. Board monitoring 
may include the review and analysis of program reports; extended 
communication with program directors; and additional survey visits. 
A monitoring plan may require the submission of quarterly reports 
of students' performance in courses and clinical learning experiences; 
remediation strategies and attrition rates; and reports from an assigned 
mentor to the program director. Additional survey visits by a Board 
representative may be conducted at appropriate intervals to evaluate 
the status of the program. The Board may alter a monitoring plan as 
necessary to address the specific needs of a particular program. When 
the Board requires monitoring activities to evaluate and assist the 
program, monitoring fees will apply. 

(2) A change in approval status, requirements for restric-
tions or conditions, or a monitoring plan may be issued by the Board 
for any of the following reasons: 

(A) deficiencies in compliance with the rule; 

(B) utilization of students to meet staffing needs in 
health care facilities; 

(C) noncompliance with school's stated philoso-
phy/mission, program design, objectives/outcomes, and/or policies; 

(D) failure to submit records and reports to the Board 
office within designated time frames; 

(E) failure to provide sufficient variety and number of 
clinical learning opportunities for students to achieve stated objec-
tives/outcomes; 

(F) failure to comply with Board requirements or to re-
spond to Board recommendations within the specified time; 

(G) student enrollments without resources to support 
the program, including sufficient qualified faculty, adequate educa-
tional facilities, and appropriate clinical affiliating agencies; 

(H) failure to maintain an 80% passing rate on the li-
censing examination by first-time candidates; 

(I) failure of program director/dean to verify the cur-
rency of faculty licenses; or 

(J) other activities or situations that demonstrate to the 
Board that a program is not meeting Board requirements. 

(c) Ongoing Approval Procedures. Ongoing approval status 
is determined biennially by the Board on the basis of information re-
ported or provided in the program's NEPIS and CANEP, NCLEX-RN® 
examination pass rates, and other pertinent data. 

(1) Compliance Audit. Each approved professional nurs-
ing education program shall submit a biennial CANEP regarding its 
compliance with the Board's requirements. 

(2) NCLEX-RN® Pass Rates. The annual NCLEX exam-
ination pass rate for each professional nursing education program is 
determined by the percentage of first time test-takers who pass the ex-
amination during the examination year. 

(A) Eighty percent (80%) of first-time NCLEX-RN® 
candidates are required to achieve a passing score on the NCLEX-RN® 
examination during the examination year. 

(B) When the passing score of first-time NCLEX-RN® 
candidates is less than 80% on the examination during the examina-
tion year, the nursing program shall submit a Self-Study Report that 
evaluates factors that may have contributed to the graduates' perfor-
mance on the NCLEX-RN® examination and a description of the cor-
rective measures to be implemented. The report shall comply with 
Board Education Guideline 3.2.1.a. Writing a Self-Study Report on 
Evaluation of Factors that Contributed to the Graduates' Performance 
on the NCLEX-PN® or NCLEX-RN® Examination. 

(3) Change in Approval Status. The progressive designa-
tion of a change in approval status is not implied by the order of the 
following listing. A change in approval status is based upon each pro-
gram's performance and demonstrated compliance to the Board's re-
quirements and responses to the Board's recommendations. A change 
from one approval status to another may be determined by NCLEX-
RN® examination pass rates, compliance audits, survey visits, and 
other factors listed under subsection (b) of this section. 

(A) A warning may be issued to a program when: 

(i) the pass rate of first-time NCLEX-RN® candi-
dates, as described in paragraph (2)(A) of this subsection, is less than 
80% for two (2) consecutive examination years; and 

(ii) the program has been in violation of Board re-
quirements. 

(B) A program may be placed on conditional approval 
status if: 

(i) the pass rate of first-time candidates, as described 
in paragraph (2)(A) of this subsection, is less than 80% for three (3) 
consecutive examination years; 

(ii) the faculty fails to implement appropriate cor-
rective measures identified in the Self-Study Report or survey visit; 

(iii) the program has continued to engage in activi-
ties or situations that demonstrate to the Board that the program is not 
meeting Board requirements and standards; or 

(iv) the program persists despite the existence of 
multiple deficiencies mentioned in subsection (b) of this section. 

(C) Approval may be withdrawn if: 

(i) the performance of first-time NCLEX-RN® can-
didates fails to be at least 80% during the examination year following 
the date the program is placed on conditional approval; 

(ii) the program is consistently unable to meet re-
quirements of the Board; or 

(iii) the program persists in engaging in activities or 
situations that demonstrate to the Board that the program is not meeting 
Board requirements and standards. 

(D) A program issued a warning or placed on condi-
tional approval status may request a review of the program's approval 
status by the Board at a regularly scheduled meeting following the end 
of the examination year if: 

(i) the program's pass rate for first-time NCLEX-
RN® candidates during the examination year is at least 80%; and 

(ii) the program has met all Board requirements. 

(E) The Board may, in its discretion, change the ap-
proval status of a program on full approval with warning to full ap-
proval, to full approval with restrictions or conditions, or impose a 
monitoring plan. The Board may restrict enrollments. 
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(F) The Board may change the approval status of a pro-
gram on conditional approval to full approval, full approval with re-
strictions or conditions, full approval with warning, or impose a mon-
itoring plan. The Board may restrict enrollments. 

(4) Survey Visit. Each professional nursing education pro-
gram shall be visited at least every six (6) years after full approval has 
been granted, unless accredited by a Board-recognized national nurs-
ing accrediting agency. 

(A) Board Staff may conduct a survey visit at any time 
based upon Board Education Guideline 3.2.3.a. Criteria for Conducting 
Survey Visits. 

(B) After a program is fully approved by the Board, a 
report from a Board-recognized national nursing accrediting agency 
regarding a program's accreditation status may be accepted in lieu of a 
Board survey visit. 

(C) A written report of the survey visit, information 
from the program's NEPIS and CANEP, and NCLEX-RN® examina-
tion pass rates shall be reviewed by the Board at a regularly scheduled 
meeting. 

(5) The Board will select one (1) or more national nursing 
accrediting agencies, recognized by the United States Department of 
Education, and determined by the Board to have standards equivalent 
to the Board's ongoing approval standards. Identified areas that are not 
equivalent to the Board's ongoing approval standards will be monitored 
by the Board on an ongoing basis. 

(6) The Board will periodically review the standards of the 
national nursing accrediting agencies following revisions of accredi-
tation standards or revisions in Board requirements for validation of 
continuing equivalency. 

(7) The Board will deny or withdraw approval from a pro-
fessional nursing education program that fails to: 

(A) meet the prescribed program of study or other 
Board requirement; 

(B) maintain voluntary accreditation with the national 
nursing accrediting agency selected by the Board; or 

(C) maintain the approval of the state board of nursing 
of another state that the Board has determined has standards that are 
substantially equivalent to the Board's standards under which it was 
approved. 

(8) A professional nursing education program is consid-
ered approved by the Board and exempt from Board rules that require 
ongoing approval as described in Board Education Guideline 3.2.4.a. 
Nursing Education Programs Accredited by the National League for 
Nursing Accrediting Commission and/or the Commission on Colle-
giate Nursing Education - Specific Exemptions from Education Rule 
Requirements if the program: 

(A) is accredited and maintains voluntary accreditation 
through an approved national nursing accrediting agency that has been 
determined by the Board to have standards equivalent to the Board's 
ongoing approval standards; and 

(B) maintains an acceptable NCLEX-RN® pass rate, as 
determined by the Board, on the NCLEX-RN® examination. 

(9) A professional nursing education program that fails to 
meet or maintain an acceptable NCLEX-RN® pass rate, as determined 
by the Board, on NCLEX-RN® examinations is subject to review by 
the Board. 

(10) A professional nursing education program that qual-
ified for exemption pursuant to paragraph (8) of this subsection, but 
does not maintain voluntary accreditation through an approved national 
nursing accrediting agency that has been determined by the Board to 
have standards equivalent to the Board's ongoing approval standards, 
is subject to review by the Board. 

(11) The Board may assist the program in its effort to 
achieve compliance with the Board's requirements and standards. 

(12) A program from which approval has been withdrawn 
may reapply for approval. A new proposal may not be submitted to the 
Board until after at least twelve (12) calendar months from the date of 
withdrawal of approval have elapsed. 

(13) A professional nursing education program accredited 
by a national nursing accrediting agency recognized by the Board shall: 

(A) provide the Board with copies of any reports sub-
mitted to or received from the national nursing accrediting agency se-
lected by the Board within three (3) months of receipt of any official 
reports; 

(B) demonstrate accountability of compliance with 
national nursing accreditation standards and processes and provide 
copies of approvals for substantive changes from the national nurs-
ing accreditation organizations after the program has followed the 
approval process; 

(C) notify the Board of any change in accreditation sta-
tus within two (2) weeks following receipt of an official notification 
letter; and 

(D) provide other information required by the Board as 
necessary to evaluate and establish nursing education and workforce 
policy in this state. 

(d) Notice of a program's approval status shall be sent to the 
dean or director and others as determined by the Board. The chief 
administrative officer of the governing entity shall be notified when 
there is a change of approval status of the program. 

§215.5. Philosophy/Mission and Objectives/Outcomes. 
(a) The philosophy/mission and objectives/outcomes of the 

professional nursing education program shall be consistent with 
the philosophy/mission of the governing entity. They shall reflect 
the diversity of the community served and shall be consistent with 
professional, educational, and ethical standards of nursing. 

(b) Program objectives/outcomes derived from the philoso-
phy/mission shall reflect the Differentiated Essential Competencies 
of Graduates of Texas Nursing Programs Evidenced by Knowledge, 
Clinical Judgment, and Behaviors: Professional (VN), Diploma/Asso-
ciate Degree (Diploma/ADN), Baccalaureate Degree (BSN), October 
2010 (DECs). 

(c) Clinical objective/outcomes shall be stated in behavioral 
terms and shall serve as a mechanism for evaluating student progres-
sion. 

(d) The conceptual framework shall provide the organization 
of major concepts from the philosophy/mission of the program that pro-
vides the underlying structure or theme of the curriculum and facilitates 
the achievement of the program objectives/outcomes. 

(e) The dean/director and the faculty shall periodically review 
the philosophy/mission and objectives/outcomes and shall make appro-
priate revisions to maintain currency. 

§215.9. Program of Study. 
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(a) The program of study shall include both didactic and clin-
ical learning experiences and shall be: 

(1) at least the equivalent of two (2) academic years and 
shall not exceed four (4) calendar years; 

(2) planned, implemented, and evaluated by the faculty; 

(3) based on the philosophy/mission and objectives/out-
comes; 

(4) organized logically, sequenced appropriately; 

(5) based on sound educational principles; 

(6) designed to prepare graduates to practice according to 
the Standards of Nursing Practice as set forth in the Board's Rules and 
Regulations; 

(7) designed and implemented to prepare students to 
demonstrate the Differentiated Essential Competencies of Graduates 
of Texas Nursing Programs Evidenced by Knowledge, Clinical Judg-
ment, and Behaviors: Professional (VN), Diploma/Associate Degree 
(Diploma/ADN), Baccalaureate Degree (BSN), October 2010 (DECs); 
and 

(8) designed to teach students to use a systematic approach 
to clinical decision making and safe patient care. 

(b) The faculty shall be responsible for the development, im-
plementation, and evaluation of the curriculum based upon the follow-
ing guidelines: 

(1) There shall be a reasonable balance between non-nurs-
ing courses and nursing courses that are clearly appropriate for colle-
giate study and are offered in a supportive sequence based upon the 
rationale for the curriculum. 

(2) Instruction shall be provided in nursing roles; biologi-
cal, physical, social, behavioral, and nursing sciences, including body 
structure and function, microbiology, pharmacology, nutrition, signs of 
emotional health, human growth and development; and nursing skills. 

(3) Delivery of the curriculum through distance education 
shall comply with the requirements of this section and §215.10 of this 
chapter (relating to Clinical Learning Experiences) to ensure that stu-
dents receive comparable curriculum, supervised clinical learning ex-
periences, and formative and summative evaluations. Faculty must 
have documented competencies specific to online education. 

(c) Instruction shall include, but not be limited to: orga-
nized student/faculty interactive learning activities, formal lecture, 
audiovisual presentations, nursing skills laboratory instruction and 
demonstration, simulated laboratory instruction, and faculty-super-
vised, hands-on patient care clinical learning experiences. 

(1) Classroom instruction hours shall include actual hours 
of classroom instruction in nursing and non-nursing Board-required 
courses/content. 

(2) Laboratory activities/instruction in the nursing skills or 
simulation laboratory may be considered as either classroom instruc-
tion hours or clinical learning experience hours. 

(3) Clinical learning experiences shall include actual hours 
of practice in nursing skills and computer laboratories; simulated clini-
cal experiences; faculty supervised hands-on clinical care; clinical con-
ferences; and observation experiences. Observation experiences pro-
vide supplemental learning experiences to meet specific learning ob-
jectives. 

(4) Hours in clinical learning experiences shall be suffi-
cient to meet program of study requirements. There shall be a rationale 

for the ratio of contact hours assigned to classroom and clinical learn-
ing experiences. The suggested ratio is one (1) contact hour of didactic 
to three (3) contact hours of related clinical learning experiences (1:3). 

(d) Associate degree nursing education programs shall de-
velop formal articulation agreements to enable graduates to earn a 
bachelor's degree in nursing in a timely manner. 

(e) The program of study shall include, but not be limited to, 
the following areas: 

(1) non-nursing courses, clearly appropriate for collegiate 
study, offered in a supportive sequence. 

(2) nursing courses which include didactic and clinical 
learning experiences in the four (4) content areas, medical-surgical, 
maternal/child health, pediatrics, and mental health nursing that teach 
students to use a systematic approach to clinical decision-making 
and prepare students to safely practice professional nursing through 
the promotion, prevention, rehabilitation, maintenance, restoration of 
health, and palliative and end-of-life care for individuals of all ages 
across the lifespan. 

(A) Course content shall be appropriate to the role ex-
pectations of the graduate. 

(B) Professional values including ethics, safety, diver-
sity, and confidentiality shall be addressed. 

(C) The Nursing Practice Act, Standards of Nursing 
Practice, Unprofessional Conduct Rules, Delegation Rules, and other 
laws and regulations which pertain to various practice settings shall 
be addressed. 

(3) Nursing courses shall prepare students to recognize and 
analyze health care needs, select and apply relevant knowledge and 
appropriate methods for meeting the heath care needs of individuals 
and families, and evaluate the effectiveness of the nursing care. 

(4) Baccalaureate and entry-level master's degree pro-
grams in nursing shall include learning activities in basic research and 
management/leadership, and didactic and clinical learning experiences 
in community health nursing. 

(f) The selection and organization of the learning experiences 
in the curriculum shall provide continuity, sequence, and integration of 
learning. 

(g) The curriculum plan and course content shall be appropri-
ate to the role expectations of the graduate and shall be kept current 
and available to faculty and Board representatives. 

(h) Faculty shall develop and implement evaluation methods 
and tools to measure progression of students' cognitive, affective, and 
psychomotor achievements in course/clinical objectives, according to 
Board Education Guideline 3.7.3.a. Student Evaluation Methods and 
Tools. 

(i) Curriculum changes shall be developed by the faculty 
according to Board standards and shall include information outlined 
in the Board Education Guideline 3.7.1.a. Proposals for Curriculum 
Changes. The two (2) types of curriculum changes are: 

(1) Minor curriculum changes not requiring prior Board 
Staff approval include: 

(A) Editorial updates of philosophy/mission and objec-
tives/outcomes; or 

(B) Redistribution of course content or course hours; 
and 
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(2) Major curriculum changes requiring Board staff ap-
proval prior to implementation include: 

(A) Changes in program philosophy/mission and objec-
tives/outcomes which result in a reorganization or re-conceptualization 
of the entire curriculum including, but not limited to, changing from a 
block to an integrated curriculum; 

(B) The addition of transition course(s), tracks/alterna-
tive programs of study, including MEEP, that provide educational mo-
bility; or 

(C) Mobility programs desiring to establish a generic 
program are treated as a new program and the appropriate proposal 
should be developed. 

(j) Documentation of governing entity approval and appropri-
ate approval from either the TWC or the THECB, if approved/licensed 
by the TWC or the THECB, must be provided to the Board prior to 
implementation of changes, as appropriate. 

(k) Professional nursing education programs that have full ap-
proval status and are undergoing major curriculum changes shall sub-
mit an abbreviated proposal, as outlined in Board Education Guideline 
3.7.1.a, to the Board office for approval at least four (4) months prior 
to implementation. The abbreviated proposal shall contain at least the 
following: 

(1) new and old philosophy/mission, major concepts, pro-
gram objectives/outcomes, course objectives/outcomes; 

(2) new and old curriculum plans; 

(3) rationale for the curriculum changes; 

(4) clinical evaluation tools for each clinical course; and 

(5) additional information, as requested, in order to provide 
clarity for Board Staff. 

(l) Professional nursing education programs not having full 
approval status, but proposing a major curriculum change, shall sub-
mit a full curriculum change proposal, as outlined in Board Education 
Guideline 3.7.1.a, to the Board office and meet the requirements as out-
lined in subsection (i) of this section. 

(m) All professional nursing education programs implement-
ing any curriculum change shall submit to Board Staff an evaluation of 
the outcomes of the implemented curriculum change through the first 
graduating class under the new curriculum. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 3, 2012. 
TRD-201205207 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Effective date: October 23, 2012 
Proposal publication date: August 24, 2012 
For further information, please call: (512) 305-6822 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 98. TEXAS HIV MEDICATION 
PROGRAM 
SUBCHAPTER C. TEXAS HIV MEDICATION 
PROGRAM 
DIVISION 2. ADVISORY COMMITTEE 
The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department 
of State Health Services (department), adopts the repeal of 
§98.121 and new §98.121 concerning the Texas HIV Medication 
Advisory Committee (THMAC) without changes to the proposed 
text as published in the April 20, 2012, issue of the Texas 
Register (37 TexReg 2864) and, therefore, the sections will not 
be republished. 

BACKGROUND AND PURPOSE 

The THMAC advises the department's Texas HIV Medication 
Program, which helps provide medications for the treatment of 
HIV and its related complications for low-income Texans. 

The repeal and new rule comply with House Bill (HB) 2229, 82nd 
Texas Legislature, Regular Session, 2011, which now mandates 
the existence of the THMAC in Health and Safety Code, Chapter 
85. The statute largely mirrors the language in the existing rule 
and, therefore, much of the existing rule is duplicative and un-
necessary. The department has deleted existing rule language 
in the section and replaced it with much shorter language that 
reflects necessary content that is not contained in the statute it-
self. This new language ensures compliance with requirements 
in the Government Code, §2110.005 and §2110.008, which re-
quire the department to publish rules that specify the THMAC's 
purpose and tasks, the manner in which the THMAC reports to 
the department, and the expiration date of the THMAC. The re-
peal and new rule language comply with the statutory require-
ments cited herein. 

Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 98.121 has been reviewed 
and the department has determined that reasons for adopting 
the section continue to exist because a rule on this subject is 
needed to comply with statutory requirements. 

SECTION-BY-SECTION SUMMARY 

The existing §98.121 is repealed, since most of the existing 
language in this rule is duplicative of new legislation in HB 2229. 
New §98.121 is consistent with these new statutory require-
ments in Health and Safety Code, Chapter 85, and aligns the 
section with requirements in Government Code, §2110.005 and 
§2110.008. New language for §98.121(a) identifies the com-
mittee and the enabling statutory provisions in the Health and 
Safety Code, Chapter 85, Subchapter K, and states the commit-
tee's purpose of advising the executive commissioner and the 
department in the development of procedures and guidelines 
for the Texas HIV Medication Program. New language for 
§98.121(b) identifies the tasks the committee would carry out, 
consistent with the statutory provisions cited herein. The tasks 
described include reviewing the aims and goals of the program, 
evaluating program efforts, recommending goals and objectives 
for medication needs, recommending medications for addition 
or deletion from the program's formulary and any other tasks 
given to the committee by the executive commissioner. New 
language for §98.121(c) establishes the committee abolishment 
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date as August 1, 2016 (if not extended by a subsequent rule 
amendment), consistent with Government Code, §2110.008. 
New language for §98.121(d) establishes the terms of office for 
members, as these were not fully specified in HB 2229. This 
section will also provide direction in the event of positions being 
left vacant before terms expire. New language for §98.121(e) 
provides details about how the meetings must be held. New 
language for §98.121(f) clarifies attendance requirements for 
members and spells out the grounds for removal of members 
for reasons of illness, disability or absence. 

COMMENTS 

The department, on behalf of the commission, did not receive 
any comments regarding the proposed rules during the comment 
period. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the 
agencies' legal authority. 

25 TAC §98.121 
STATUTORY AUTHORITY 

The repeal is adopted under Health and Safety Code, Chapters 
81 and 85; and Government Code, §531.0055, and Health and 
Safety Code, §1001.075, which authorize the Executive Com-
missioner of the Health and Human Services Commission to 
adopt rules and policies necessary for the operation and pro-
vision of health and human services by the department and for 
the administration of Health and Safety Code, Chapter 1001. Re-
view of the rule implements Government Code, §2001.039. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 8, 2012. 
TRD-201205228 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 28, 2012 
Proposal publication date: April 20, 2012 
For further information, please call: (512) 776-6972 

25 TAC §98.121 
STATUTORY AUTHORITY 

The new rule is adopted under Health and Safety Code, Chap-
ters 81 and 85; and Government Code, §531.0055, and Health 
and Safety Code, §1001.075, which authorize the Executive 
Commissioner of the Health and Human Services Commission 
to adopt rules and policies necessary for the operation and 
provision of health and human services by the department and 
for the administration of Health and Safety Code, Chapter 1001. 
Review of the rule implements Government Code, §2001.039. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 8, 2012. 
TRD-201205229 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 28, 2012 
Proposal publication date: April 20, 2012 
For further information, please call: (512) 776-6972 

CHAPTER 405. PATIENT CARE--MENTAL 
HEALTH SERVICES 
SUBCHAPTER C. LIFE-SUSTAINING 
TREATMENT 
25 TAC §§405.51 - 405.63 
The Executive Commissioner of the Health and Human Services 
Commission (commission), on behalf of the Department of State 
Health Services (department), adopts the repeal of §§405.51 -
405.63, concerning life-sustaining treatment in state hospitals, 
without changes to the proposal as published in the April 6, 2012, 
issue of the Texas Register (37 TexReg 2342) and will not be 
republished. 

BACKGROUND AND PURPOSE 

The rules address the Resuscitative Status Policy, the Natural 
Death Act, Out-of-Hospital Do-Not-Resuscitate Orders, and a 
Durable Power of Attorney for Health Care for patients in state 
hospitals. The rules were formerly under the Texas Department 
of Mental Health and Mental Retardation and were transferred 
and consolidated with the department on September 1, 2004. 
The rules are no longer necessary because the requirements for 
resuscitative treatment of patients are covered sufficiently and 
comprehensively in Health and Safety Code, Chapter 166, other 
rules, and policies. Health and Safety Code Chapter 166, in-
cludes specific directions about directives to physicians, Out-of-
Hospital Do-Not-Resuscitate Orders, and a medical power of at-
torney. 

The repeal is necessary to better conform advanced directives in 
state hospitals (Austin State Hospital, Big Spring State Hospital, 
El Paso Psychiatric Center, Kerrville State Hospital, North Texas 
State Hospital, Rusk State Hospital, San Antonio State Hospital, 
Terrell State Hospital, Rio Grande State Center, and Waco Cen-
ter for Youth) to state law. 

Government Code, §2001.039, requires that each state agency 
review and consider for readoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 405.51 - 405.63 have 
been reviewed and the department has determined that reasons 
for adopting the sections no longer exist because rules are no 
longer needed. 

SECTION-BY-SECTION SUMMARY 

The repeal of §§405.51 - 405.63 will eliminate unnecessary rules 
and bring the department into compliance with state law. 

COMMENTS 

An Extension of the Public Comment Period notice was pub-
lished in the May 4, 2012, issue of the Texas Register (37 TexReg 
3459). The deadline for submission of comments was extended 
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for 30 days from the original comment period to accept addi-
tional stakeholder comments. A stakeholder meeting was held 
on June 5, 2012. 

The department, on behalf of the commission, has reviewed and 
prepared responses to the comments received regarding the 
proposed repeals during the comment period, which the com-
mission has reviewed and accepts. The comments were from 
the Texas Right to Life Organization and were not in favor of the 
rule repeals. The Texas Right to Life Organization requested 
clarification of how the rules contradicted state law. The depart-
ment provided clarification about the conflicts with state law. The 
department provided an explanation of the rule repeal and indi-
cated it would proceed with the development of an advance di-
rective policy and procedure for the state hospital system. The 
comments suggested recommendations for inclusion into a state 
hospital policy and procedure that will comply with state law. The 
comments suggested that the state hospital policy and proce-
dure be more patient-centered, to afford a more thorough and 
considerate process to patients, and be more protective of the 
patient's/surrogate's right to direct his own health care decisions 
while complying with state law. 

Comment: Concerning the Resuscitative Status Policy in 
§405.54, one commenter stated that the policy was patient 
centered and should be retained. 

Response: The department agrees because the policy in 
§405.54 does not conflict with Health and Safety Code, Chapter 
166. Resuscitative Status Policy language will be incorporated 
into the state hospital policy and procedure. No change was 
made as a result of this comment. 

Comment: Concerning the Ethics Committee in §405.60, one 
commenter stated that the Ethics Committee should not include 
individuals representing family members of individuals with men-
tal illness or an outside attorney. 

Response: The department disagrees because the Ethics Com-
mittee in §405.60 has a larger function in state hospital operation 
than end of life decisions. No change was made as a result of 
this comment. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the repeals, as adopted, have been 
reviewed by legal counsel and found to be a valid exercise of 
the agencies' legal authority. 

STATUTORY AUTHORITY 

The repeals are authorized by Health and Safety Code, Chapter 
166, which provides the Executive Commissioner of the Health 
and Human Services Commission with authority to adopt rules 
and guidelines relating to life-sustaining treatment and advanced 
directives; and by Government Code, §531.0055, and Health 
and Safety Code, §1001.075, which authorize the Executive 
Commissioner of the Health and Human Services Commission 
to adopt rules and policies necessary for the operation and 
provision of health and human services by the department 
and for the administration of Health and Safety Code, Chapter 
1001. The review of the rules implements Government Code, 
§2001.039. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 8, 2012. 
TRD-201205227 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Effective date: October 28, 2012 
Proposal publication date: April 6, 2012 
For further information, please call: (512) 776-6972 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER E. NOTICE OF TOLL-FREE 
TELEPHONE NUMBERS AND PROCEDURES 
FOR OBTAINING INFORMATION AND FILING 
COMPLAINTS 
28 TAC §1.603 
The Texas Department of Insurance adopts new 28 TAC §1.603, 
concerning complaint information available through the depart-
ment's toll-free telephone number. This section is adopted with 
changes to the proposed text published in the May 25, 2012, is-
sue of the Texas Register (37 TexReg 3778). 

REASONED JUSTIFICATION. The new section is necessary 
to: (i) notify the public that, pursuant to the Insurance Code 
§521.052, complaint information available through the depart-
ment's toll-free telephone number includes information collected 
or maintained by the department relating to the number and dis-
position of complaints received against an insurer that are justi-
fied, verified as accurate, and documented as valid; (ii) equate 
the term "confirmed," for the Consumer Protection Section's use 
in its complaint handling process, with the statutory term "justi-
fied"; and (iii) describe the criteria the department uses to classify 
a complaint as "confirmed." 

The proposal and adoption of §1.603 followed a project to 
address stakeholder questions and requests for clarification 
regarding the process and the terminology used by the depart-
ment's Consumer Protection Section in classifying consumer 
complaints. 

The Insurance Code §521.052 requires the department to pro-
vide to the public through its toll-free telephone number informa-
tion the department collects or maintains relating to the number 
and disposition of complaints received against an insurer that are 
"justified, verified as accurate, and documented as valid." The 
Insurance Code §521.052 does not specify what constitutes a 
"justified," "verified as accurate," or "documented as valid" com-
plaint. Therefore, the department has interpreted the Insurance 
Code §521.052 as requiring the department to collect, maintain, 
and provide to consumers information on complaints that need 
an action. 

In the past, the Consumer Protection Section has referred to a 
complaint as "justified" after it verified that the complaint pre-
sented a reasonable basis for the need for an action, regardless 
of whether that action was resolving a communication problem or 
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referring a potential violation of law to the Enforcement Section. 
The Consumer Protection Section has used the term "justified" 
because of the use of the term in the Insurance Code §521.052. 
However, use of the term "justified" in communicating with con-
sumers has resulted in a concern by some consumers that the 
department might judge complaints to be right or wrong and treat 
complaints differently based on that judgment. The department 
does not take this approach in addressing complaints. 

To avoid an appearance that the department gives more atten-
tion to some complaints than others, the Consumer Protection 
Section is taking steps to change the language it uses to address 
complaints when working with consumers. It has begun using 
the term "confirmed" in lieu of "justified." Section 1.603 comple-
ments the steps taken by the Consumer Protection Section by 
equating the new term "confirmed" with the statutory term "justi-
fied" in rule and setting out in rule the factors it uses to determine 
when a complaint is "confirmed." 

In response to a comment, the department has revised 
§1.603(a) as adopted to state, "The Texas Department of Insur-
ance (department) will provide to the public through its toll-free 
telephone number the information specified by the Insurance 
Code §521.052, including information collected or maintained 
by the department relating to the number and disposition of 
complaints received against an insurer that are justified, ver-
ified as accurate, and documented as valid expressed as a 
percentage of the total number of insurance policies written by 
the insurer and in force on December 31 of the preceding year." 
The department has revised this subsection to clarify that under 
§1.603 the department will provide the information required by 
the Insurance Code §521.052. 

HOW THE SECTION WILL FUNCTION. New §1.603 addresses 
complaint information available through the department's 
toll-free telephone number. Section 1.603(a) says that the 
department will provide to the public, through its toll-free tele-
phone number, the information specified by the Insurance Code 
§521.052, including information the department collects or 
maintains relating to the number and disposition of complaints 
received against an insurer that are justified, verified as accu-
rate, and documented as valid. Section 1.603(b) states that the 
department considers a complaint justified if the complaint is a 
confirmed complaint. Section 1.603(c) provides the definition of 
what constitutes a confirmed complaint. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

General Comments. 

Comment: Two commenters express support for the proposed 
section. 

One commenter says that the proposed rule reflects the statutory 
language found in the Insurance Code §521.052 and asks that 
it be adopted as proposed. 

The other commenter expresses support for the intent of the rule 
to label complaints as confirmed or unconfirmed as opposed to 
justified and unjustified. The commenter says that consumers 
are often frustrated to find their complaint deemed unjustified by 
the department when they feel that they have a valid complaint, 
and the commenter says that changing the language to use "un-
confirmed" with help alleviate that frustration and would be more 
accurate in some cases. 

The commenter says that retaining proposed §1.603(c)(2) or 
something like it is critical, because many practices that are bad 
customer service are not against the law or in violation of the con-

tract, and the department should maintain the ability to deem a 
complaint as confirmed if the complainant had a valid concern. 

Agency Response: The department appreciates the supportive 
comments. The department agrees that it is important for §1.603 
to allow for consideration of complaints based on issues other 
than just violations of law or contract. The purpose of the section 
is to clarify the department's process for addressing and provid-
ing to the public information concerning consumer complaints, 
which do not always relate solely to violations of the law. 

Comment: Three commenters say that it is not clear why pro-
posed §1.603 is necessary. 

One commenter says that there is no legal reason to define the 
statutory term "justify" by rule, and that there is no need to use 
the term "confirmed" in defining "justify." The commenter adds 
that even if there was a need to add a definition, the proposed 
definition fails to provide any objective basis on how the depart-
ment will determine if a particular complaint is justified. 

The commenter notes that the statute requiring the department 
to provide complaint information was originally adopted in 1991 
and that the department has been providing information pursuant 
to these statutory requirements for over twenty years without the 
need for a rule of the type proposed in this section. 

A second commenter says it is not clear why it is necessary 
for §1.603(b) to define a "justified" complaint as a "confirmed" 
complaint or whether the proposed definition provides clarity. 
The commenter references the definition for complaint currently 
available on the department's website, and says that the pro-
posed language unnecessarily expands the scope and adds 
confusion to the concept of a justified complaint. 

The second commenter notes that, in discussing this issue, a 
stakeholder group considered the National Association of Insur-
ance Commissioners (NAIC) Complaint Database System defi-
nition that includes the term "confirmed complaint" but not "justi-
fied complaint." The commenter says that the Insurance Code 
§521.052(1) requires the department to provide to the public 
information based on justified complaints, and that it does not 
reference "confirmed" or defer to NAIC concepts for qualifying 
complaints. The commenter says that attempts to merge the 
NAIC concept of "confirmed complaint" into the current depart-
ment standard and the statutory language is inconsistent and 
unnecessary. 

A third commenter asks why the department does not just rely 
on the commonly accepted meaning of "justified," noting that 
Webster's dictionary defines "justified" as "to show to be right 
or valid." 

Agency Response: As noted in the proposal for §1.603 and the 
reasoned justification of this adoption order, the new section is 
necessary to: (i) notify the public that, pursuant to the Insurance 
Code §521.052, complaint information available through the de-
partment's toll-free telephone number includes information col-
lected or maintained by the department relating to the number 
and disposition of complaints received against an insurer that 
are justified, verified as accurate, and documented as valid; (ii) 
equate the term "confirmed," for the Consumer Protection Sec-
tion's use in its complaint handling process, with the statutory 
term "justified"; and (iii) describe the criteria the department uses 
to classify a complaint as "confirmed." 

Essentially, §1.603 addresses the department's classification of 
information in regard to tracking complaint data and making that 
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complaint data available to the public through its toll-free tele-
phone number pursuant to the Insurance Code §521.052. 

The proposal and adoption of §1.603 follow a project to address 
stakeholder questions and requests for clarification regarding 
the process and the terminology used by the Consumer Protec-
tion Section in classifying consumer complaints. 

A consumer complaint can arise due to a variety of issues--a 
complaint could result from a violation of law or department rule 
that has harmed a consumer, or a complaint could be the result 
of a consumer's poor customer service experience with an in-
surer, such as a long wait on the phone to talk to someone or 
a bad experience when talking to an insurer's customer service 
representative. The Consumer Protection Section takes action 
to appropriately and effectively resolve all complaints it receives. 

As examples, the Consumer Protection Section refers possible 
violations of law to the Enforcement Section for investigation, it 
attempts to find a better contact phone number if a consumer is 
having difficulty reaching the consumer's company, and it no-
tifies a company of the possible need for internal review if a 
company's representative exercises poor customer-service skills 
when working with consumers. 

In the past, the Consumer Protection Section has referred to a 
complaint as "justified" after it verified that the complainant pro-
vided a reasonable basis for an action, regardless of whether 
that action was resolving communication problems or referring a 
potential violation of law to the Enforcement Section. The Con-
sumer Protection Section has used the term "justified" because 
of the use of the term in the Insurance Code §521.052. 

The Insurance Code §521.052 requires the department to pro-
vide to the public through its toll-free telephone number informa-
tion the department collects or maintains relating to the number 
and disposition of complaints received against an insurer that are 
"justified, verified as accurate, and documented as valid." The 
Insurance Code §521.052 does not specify what constitutes a 
"justified," "verified as accurate," or "documented as valid" com-
plaint. Therefore, the department has interpreted the Insurance 
Code §521.052 as requiring the department to collect, maintain, 
and provide to consumers information on complaints that show 
a reasonable basis for a need for an action. 

However, use of the term "justified" in communicating with con-
sumers has resulted in a concern by some consumers that the 
department might judge complaints to be right or wrong and treat 
complaints differently based on that judgment. The department 
does not take this approach in addressing complaints. 

To avoid an appearance that the department gives more atten-
tion to some complaints than others, the Consumer Protection 
Section is taking steps to change the language it uses to address 
complaints when working with consumers. It has begun using 
the term "confirmed" in lieu of "justified." Section 1.603 comple-
ments the steps taken by the Consumer Protection Section by 
equating the new term "confirmed" with the statutory term "jus-
tified" in rule and setting out in rule the factors the Consumer 
Protection Section uses to determine when a complaint is con-
firmed. 

In addressing consumer confusion regarding use of the term 
"justified," the department determined that the NAIC's term, 
"confirmed" complaint, and its approach to determine what 
constitutes a "confirmed" complaint, accurately reflect the ap-
proach taken by the department in interpreting and applying 
the Insurance Code §521.052. The department declines to 

adopt the Webster dictionary definition of "justified" as "right 
or valid" because the definition would not address the factors 
the department takes into consideration in determining if a 
complaint is justified. 

Comment: A commenter notes that the proposed rule just says 
that the department will provide confirmed or justified complaints 
through its toll-free number. The commenter says that it is impor-
tant that full complaint information is available to consumers and 
asks that the department clarify how consumers and consumer 
advocates can easily get all complaint information, including un-
justified or unconfirmed complaints. 

Agency Response: The purpose of §1.603 is to address the de-
partment's classification of information in regard to tracking com-
plaint data and making that complaint data available to the public 
through its toll-free telephone number pursuant to the Insurance 
Code §521.052. What the commenter requests goes beyond the 
scope of what should be within this rule. 

There are already other sources of information and data avail-
able from the department. Complaint information and data dis-
plays can be accessed by the public on the department's web-
site, and the public is able to request public information from the 
department pursuant to the Public Information Act, which is lo-
cated in the Government Code Chapter 552. 

Comment: A commenter notes that, in the stakeholder meetings 
that led to the proposal of §1.603, the department described a 
pilot program to quickly resolve consumer complaints through 
three-way phone calls with department staff, insurers, and 
consumers. The commenter states appreciation for a process 
that produces quicker resolutions, but expresses concern that 
grievances resolved through the process may not be logged 
and tracked as justified or confirmed complaints. 

The commenter says that a quick resolution does not negate 
the issue that led to the call, and asks that the department en-
sure that grievances resolved over the phone are tracked and 
reported the same as any other complaint, either through a revi-
sion to §1.603 or a change in internal policy. 

Agency Response: The pilot program referenced by the 
commenter is geared more toward providing information or 
facilitating communication between a consumer and an insurer, 
rather than resolving complaints. As such, most of the issues 
addressed over the phone would not constitute the type of infor-
mation to be included as data the department makes available 
to the public through its toll-free telephone number pursuant to 
the Insurance Code §521.052. 

If an issue arises during a phone call that the department can-
not resolve by providing information or connecting a consumer to 
an insurer, and which instead should be addressed as a formal 
complaint, the department asks the consumer to file a complaint 
in writing. If this happens, the complaint follows the regular com-
plaint process and will be included in the complaint information 
the department makes available to the public through its toll-free 
telephone number pursuant to the Insurance Code §521.052 to 
the same extent as other complaints. 

Comment: A commenter requests that the department continue 
to improve how complaint information is displayed so that con-
sumers can better understand and use it. The commenter says 
that the numeric complaint index is not intuitive and should be 
replaced by a more useful and understandable graphic. The 
commenter says that consumers lack an easy way to compare 
complaint data when shopping for health insurance and asks that 
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the department continue to work on making complaint data more 
useful for the public. 

Agency Response: The department appreciates the input pro-
vided by the commenter. The suggestions made by the com-
menter go beyond the scope of this rule, but the department will 
continue to work with all stakeholders, including consumers, to 
improve the ways it makes complaint information available to the 
public. 

Comment: A commenter suggests that the department consider 
including language in the rule to clarify the type and nature of 
notification provided to insurers regarding justified complaints. 
The commenter says that while the department provides insurers 
notification of a complaint being investigated or closed, the com-
menter is concerned that the department does not notify insurers 
when it determines a complaint to be justified or give insurers an 
opportunity to clarify or contest the department's determination. 

The commenter says that, given the broad scope and vague na-
ture of the proposed language, an opportunity to respond to the 
department's determination that a complaint is justified or con-
firmed is critical to avoid unjust determinations. The commenter 
concludes by saying that the proposed rule needs clarification 
and simplification to properly apply the statutory language and 
provide clarity in determinations on complaint information. 

Agency Response: The department disagrees with the com-
menter and declines to make a change. Section 1.603 only ad-
dresses the department's classification of information in regard 
to tracking complaint data and making that complaint data avail-
able to the public through its toll-free telephone number pursuant 
to the Insurance Code §521.052 and does not result in a final 
finding of fact against a party. 

Additionally, complaint data is available online and through re-
quest to the department. Anyone, including an insurer, can no-
tify the Consumer Protection Section if they perceive an error or 
mistake in the data the Consumer Protection Section has com-
piled. 

Section 1.603(c). 

Comment: A commenter says that the proposed definition for 
"confirmed complaint" in §1.603 is inappropriate for complaints 
filed against workers' compensation insurers and may be inap-
propriate for other lines of insurance as well. The commenter 
says that the Texas Workers' Compensation Act and the rules 
of the Division of Workers' Compensation provide an elaborate 
process for processing, investigating, and adjudicating allega-
tions that the workers' compensation insurer violated an insur-
ance law or regulation, and the commenter references the Labor 
Code §402.0231, the Labor Code Chapters 414 and 415, and 
the Division of Workers' Compensation rules in 28 TAC Chapter 
180. 

The commenter says that, under the statutes and rules applica-
ble to a workers' compensation insurer, the department cannot 
independently determine a complaint to be either "justified" or 
"confirmed," and that instead the department must issue a notice 
of violation and provide the workers' compensation insurer with 
an opportunity to respond to the notice and request a contested 
case hearing before the State Office of Administrative Hearings. 
The commenter says that a complaint can only be deemed "jus-
tified" or "confirmed" if the workers' compensation insurer admits 
to a violation or there is a final adjudicated finding. 

The commenter recommends that §1.603(c) either be deleted in 
its entirety or revised to say, "A 'confirmed complaint' is a com-

plaint for which the department receives information indicating 
that: (1) an insurer committed any violation of: (A) an applicable 
state insurance law or regulation; (B) a federal requirement the 
department has authority to enforce; or (C) the term or condition 
of an insurance policy or certificate; and (2) the violation is con-
firmed by either the insurer's response to the complaint or a final 
adjudicated finding of violation." 

Agency Response: The department disagrees with the com-
menter and declines to make the suggested change because 
§1.603 does not establish a process for making findings of facts 
or adjudicating disputes and does not supplant processes that 
are already in place, such as the Labor Code provisions and 
Division of Workers' Compensation regulations referenced by 
the commenter. Section 1.603 addresses the department's 
classification of information in regard to tracking complaint data 
and making that complaint data available to the public through 
its toll-free telephone number pursuant to the Insurance Code 
§521.052. 

Additionally, the commenter's suggested revision is too narrow 
to serve the purpose addressed by §1.603. Even if a violation of 
law has not occurred, there might be a valid basis for a complaint, 
such as a customer service issue that needs to be brought to the 
attention of and addressed internally by an insurer. In these in-
stances, adjudication may not be necessary or appropriate. If, 
in working with a consumer complaint, the Consumer Protection 
Section learns of a possible violation of rule or law by a person 
or entity regulated by the department, the Consumer Protection 
Section refers the matter to the appropriate area of the depart-
ment for investigation and adjudication in accordance with the 
relevant provisions of the Insurance Code, the Labor Code, and 
the Administrative Code. 

Comment: Two commenters note that a definition of "justified 
complaint" is currently provided on the department's website that 
states, "A complaint is justified if there is an apparent violation 
of a policy provision, contract provision, rule, or statute, or there 
is a valid concern that a prudent layperson would regard as a 
practice or service that is below customary business or medical 
practice." 

One of the commenters notes that the definition on the web-
site does not require the department to consider an insurer's 
response and hopes that the proposed definition does not set 
a standard that gives less protection to consumers. The com-
menter asks that if the new language changes how the depart-
ment evaluates complaints, the department revisit it to ensure 
that valid complaints are deemed confirmed regardless of an in-
surer's response. 

The second commenter states a preference for the definition on 
the department's website over the definition in proposed §1.603. 

Agency Response: The definition of "justified complaint" identi-
fied by the commenters is contained in a "glossary of common 
insurance terms" available on the department's website. This 
glossary is made available for informational purposes only to as-
sist consumers in understanding their insurance policies. 

The terms defined in the online glossary have not necessarily 
been adopted by rule or statute and are not binding. They are 
not applicable to the department's role in tracking complaint data 
or making that complaint data available to the public through 
its toll-free telephone number pursuant to the Insurance Code 
§521.052, and adoption of §1.603 does not change how the de-
partment categorizes complaints. 
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The definition for "justified complaint" identified by the two com-
menters is too narrow for the purposes of §1.603 because it 
would not encompass the range of issues the Consumer Protec-
tion Section addresses in assisting consumers. The department 
declines to incorporate this definition into §1.603 in lieu of the 
proposed definition. 

Section 1.603(c)(1). 

Comment: In regard to §1.603(c)(1), two commenters say that 
the provision is vague in regard to what laws the department will 
determine are applicable, especially in regard to federal require-
ments the department has authority to enforce. 

One of the commenter asks the following specific questions: 
What are the current federal "requirements" the department en-
forces? What happens if this changes in the future? How can an 
insurer dispute if a particular complaint is classified as justified 
or confirmed under this? 

Agency Response: Applicability of insurance laws is generally 
addressed within specific Insurance Code chapters. For exam-
ple, the Insurance Code §541.082, concerning Advertising and 
Internet Websites, lists the entities included as insurers for pur-
poses of the section. 

In regard to the specific questions asked by one of the com-
menters, the department responds: 

What are the current federal "requirements" the department en-
forces? Current federal requirements the department enforces 
include any federal requirements incorporated into the Insur-
ance Code, such as those incorporated into the Insurance Code 
Chapter 1501, concerning the Health Insurance Portability and 
Availability Act. 

What happens if this changes in the future? The department 
regulates insurance in Texas pursuant to the Insurance Code. 
When the state legislature amends or revises the Insurance 
Code, the department updates its procedures to be consistent 
with the amended or updated Insurance Code. Additionally, in 
specific instances legislation may direct the department to adopt 
rules to implement new state or federal law. The department 
adopts rules as necessary to comply with these requirements. 

How can an insurer dispute if a particular complaint is classified 
as justified or confirmed under this? The classification of com-
plaints pursuant to §1.603 is made for purposes of department 
tracking and reporting of complaint data. Anyone, including an 
insurer, can notify the Consumer Protection Section if they per-
ceive an error or mistake in the data the Consumer Protection 
Section has compiled. The Consumer Protection Section can 
be reached by email at ConsumerProtection@tdi.state.tx.us or 
by phone at 1-800-252-3439. 

Comment: A commenter says that §1.603(c)(1) refers to infor-
mation "indicating a violation," but does not clarify whether the 
department must determine if an actual violation of law has oc-
curred or what standard of proof is applied to such a determina-
tion. 

The commenter says that the vagueness of the rule gives the 
department a great deal of discretion and creates the possibility 
that invalid complaints will be weighed against an insurer. The 
commenter notes that the language in §1.603(c)(1) is from the 
NAIC definition for "confirmed complaint." The commenter says 
this is an attempt to add to the term "justified complaint" using a 
definition that is not Texas specific. 

Agency Response: A consumer complaint could result from a 
violation of law or a department rule that has harmed a con-
sumer, but the Consumer Protection Section is not the area of 
the department that investigates or adjudicates possible legal 
violations. The Consumer Protection Section refers all possible 
violations of law to the appropriate area of the department for 
investigation and adjudication in accordance with the relevant 
provisions of the Insurance Code, the Labor Code, and the Ad-
ministrative Code. 

Section 1.603 does not apply to investigation or adjudication of 
violations of the law. The section only relates to the department's 
classification of information in regard to tracking complaint data 
and making that complaint data available to the public through 
its toll-free telephone number pursuant to the Insurance Code 
§521.052. Whether the department classifies a complaint as 
"confirmed" for the limited purposes of tracking complaint data 
and providing information will not add weight to or otherwise im-
pact an investigation or legal proceeding. 

The department disagrees that the language in §1.603(c)(1) 
adds anything not Texas-specific to the term "justified com-
plaint." The department equated the term "confirmed complaint" 
with "justified complaint" in §1.603 to avoid consumer confu-
sion regarding use and meaning of the term "justified." Some 
consumers have mistakenly thought that the department's past 
use of the term "justified" meant the department would judge 
complaints to be right or wrong and treat complaints differently 
based on that judgment. 

In addressing this consumer confusion regarding use of the term 
"justified," the department determined that the NAIC's term "con-
firmed complaint" and its approach to determine what constitutes 
a "confirmed complaint" accurately reflect the approach taken by 
the department in categorizing and providing information regard-
ing consumer complaints. 

Section 1.603(c)(2). 

Comment: Two commenters say that proposed §1.603(c)(2) is 
vague. 

One commenter says that proposed §1.603(c)(2) fails to pro-
vide an objective basis for confirming a complaint and should 
be deleted from the rule. That commenter, along with a sec-
ond commenter, says that allowing a complaint to be confirmed 
if the situation as a whole "suggests" an insurer is in error or a 
complaint is valid would make it difficult, if not impossible for an 
insurer to understand what has been done wrong, unfairly, or in 
violation of Texas law. The second commenter asks the following 
questions: What is an error? Is an error the same as a violation 
of law? What if there is a factual error? How will the reason for 
a complaint be determined? 

Both commenters say that §1.603(c)(2) could lead to inconsis-
tent rulings between different decision makers. The commenters 
acknowledge that a regulator needs some discretion to make de-
cisions regarding the conduct of an insurer, but one of the com-
menters says that there should be an objective standard for such 
decisions, as set out in §1.603(c)(1), and the other commenter 
says that a regulator's discretion is normally exercised through 
enforcement actions after staff has determined a complaint is 
justified and enforcement is necessary. 

Agency Response: The department disagrees with the com-
menters and declines to make a change. 

The department disagrees with the assertion that allowing a 
complaint to be "confirmed" if the situation as a whole suggests 
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an insurer is in error or a complaint is valid would make it difficult 
or impossible for an insurer to understand what has been done 
wrong, unfairly, or in violation of Texas law. 

First, classification of a complaint as "confirmed" pursuant to 
§1.603(c)(2) simply means, as stated in the rule, that the infor-
mation gained from the consumer and the insurer indicates the 
insurer was in error or that the consumer otherwise had a valid 
reason for the complaint. 

Second, §1.603(c)(2) provides for communication between the 
department and an insurer when the department is processing a 
complaint it has received. If an insurer does not understand the 
basis for the complaint, the insurer can address this when the 
department contacts the insurer. 

In regard to the specific questions from the second commenter, 
the department responds: 

What is an error? An error could be anything an insurer inappro-
priately, under the circumstances, does or fails to do that leads 
a consumer to make a complaint to the department. 

Is an error the same as a violation of law? An error is not always 
a violation of law. For example, if an insurer's customer service 
representative ends a telephone call from an insured before re-
solving the reason for the call, it might not rise to the level of 
a violation of law, but might still form a reasonable basis for a 
complaint by an insured. If information indicates that an insurer 
has violated a law or regulation, the Consumer Protection Sec-
tion refers the matter to the appropriate area of the department 
for investigation and adjudication in accordance with the relevant 
provisions of the Insurance Code, the Labor Code, and the Ad-
ministrative Code. 

How will the reason for a complaint be determined? If the reason 
for a complaint is not clear, the department asks consumers to 
clarify the reason for their complaints. 

The department disagrees with the commenters' assertions that 
§1.603(c)(2) could lead to inconsistent rulings between differ-
ent decision makers, because application of §1.603 does not 
result in a ruling against an insurer. Section 1.603 merely out-
lines the process for classification of complaint data received by 
the department for use in compliance with the Insurance Code 
§521.052. 

If information the department gains from a consumer's complaint 
indicates that an insurer may have violated a law or regulation, 
the Consumer Protection Section refers the matter to the ap-
propriate area of the department for investigation and resolution 
under the rules and statutes that apply to the entity that is the 
subject of the complaint. In these instances, insurers have ev-
ery opportunity available under the law to respond to allegations 
and defend themselves. 

Comment: A commenter says that the Texas Insurance Code 
requires the department to provide to the public through the de-
partment's toll-free number "the number and disposition of com-
plaints received against an insurer that are justified, verified as 
accurate, and documented as valid, expressed as a percentage 
of the total number of insurance policies written by the insurer 
and in force on December 31 of the preceding year." 

The commenter notes that proposed §1.603(a) requires the de-
partment to provide information on complaints in a different for-
mat than what is required by statute, and that it does not mention 
the statutory requirement that complaints that are justified, ver-

ified as accurate, and documented as valid be expressed as a 
percentage of policies. 

Agency Response: The department disagrees with the com-
menter, in that neither the Insurance Code §521.052 nor 
§1.603(a) specify a format for information the department will 
provide to the public through its toll-free telephone number. 
The Insurance Code §521.052 lists the types of information 
the department must provide to the public through its toll-free 
telephone number, and §1.603(a) provides that the department 
will provide to the public through its toll-free telephone number 
the information specified by the Insurance Code §521.052, 
including information collected or maintained by the department 
relating to the number and disposition of complaints received 
against an insurer that are justified, verified as accurate, and 
documented as valid. 

However, the department agrees to make a change to the rule 
text as proposed for clarity. The Insurance Code §521.052(1) 
specifies that the department must provide through its toll-free 
telephone number "information collected or maintained by the 
department relating to the number and disposition of complaints 
received against an insurer that are justified, verified as accu-
rate, and documented as valid, expressed as a percentage of the 
total number of insurance policies written by the insurer and in 
force on December 31 of the preceding year." (Emphasis added.) 
As proposed, §1.603(a) only makes reference to "information 
collected or maintained by the department relating to the num-
ber and disposition of complaints received against an insurer that 
are justified, verified as accurate, and documented as valid." 

To clarify that the department will provide the information re-
quired by the Insurance Code §521.052, the department revises 
§1.603(a) as adopted to state, "The Texas Department of Insur-
ance (department) will provide to the public through its toll-free 
telephone number the information specified by the Insurance 
Code §521.052, including information collected or maintained by 
the department relating to the number and disposition of com-
plaints received against an insurer that are justified, verified as 
accurate, and documented as valid expressed as a percentage 
of the total number of insurance policies written by the insurer 
and in force on December 31 of the preceding year." 

Comment: A commenter says that §1.603(c)(2) is vague and 
ambiguous. The commenter notes that, under §1.603(c)(2), a 
complaint is confirmed and presumably justified if the complaint 
and insurer's response "suggest that the insurer was in error" or 
the "complainant had a valid reason for the complaint." However, 
says the commenter, it is not clear what is meant by "the insurer 
was in error." The commenter says this implies any error could 
result in a confirmed or justified complaint, but that the statute 
does not reference errors and that this unnecessarily broadens 
its scope. 

The commenter asks if insurers will be required to use "magic 
words" to avoid the suggestion of an error or if it will be up to the 
department's discretion to determine what response suggests an 
error. The commenter concludes by saying that the proposed 
language will result in inaccurate determinations regarding justi-
fied complaints as well as inaccurate or misleading information 
being provided by the department to consumers regarding com-
plaints against insurers. 

Agency Response: Whether an insurer is in error depends on 
the complaint made by the consumer and the insurer's response. 
There are no "magic words" that will prevent the department from 
classifying a complaint as confirmed. Upon receiving a com-
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plaint based on an action or inaction by an insurer, the depart-
ment will verify the information from the consumer with the in-
surer and work to resolve the complaint. 

The department disagrees that §1.603(c)(2) will result in inac-
curate determinations or inaccurate or misleading information. 
Section §1.603 does not establish a process for making determi-
nations of fact. It outlines a process for classification of complaint 
data. If someone points out an error in how data is classified, the 
department will correct it. 

Comment: A commenter says that the definition in §1.603(c)(2) 
is inconsistent with the statutory requirement that a complaint 
be justified, verified as accurate, and documented as valid. The 
commenter also expresses concern that the language of the pro-
posed rule could lead to complaints regarding issues outside of 
the department's authority qualifying as "justified" or "confirmed" 
complaints. To address these concerns, the commenter recom-
mends that the department delete subsection (b) and rely on the 
statutory language. 

Agency Response: The department disagrees that §1.603(c)(2) 
is inconsistent with the statutory requirement that a complaint be 
justified, verified as accurate, and documented as valid. The In-
surance Code §521.052 requires the department to provide to 
the public through its toll-free telephone number information the 
department collects or maintains relating to the number and dis-
position of complaints received against an insurer that are justi-
fied, verified as accurate, and documented as valid. The section 
does not state what constitutes a "justified" complaint, so the 
department must determine what "justified" means to be able to 
comply with the Insurance Code §521.052. 

The department has explored what "justified" means for pur-
poses of its duty under the Insurance Code §521.052, and deter-
mined that the NAIC's approach to determine what constitutes a 
"confirmed complaint" accurately reflects the approach taken by 
the department in interpreting and applying the Insurance Code 
§521.052. 

The department does not agree that the language of the pro-
posed rule would lead to complaints regarding issues outside of 
the department's authority qualifying as "justified" or "confirmed" 
complaints. The provisions under §1.603(c)(1) clearly relate to 
instances where the department has authority to act, and the 
provisions in §1.603(c)(2) make it clear the department will be 
acting on information from both the consumer and the insurer, 
so the insurer would be able to inform the department if the com-
plaint does not relate to a matter regulated by the department. 
Further, §1.603(c)(2) does not result in a legal finding, but rather 
outlines the process for classification of complaint data. If some-
one points out an error in how data is classified, the department 
will correct it. 

NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
PROPOSAL. 

For: Office of Public Insurance Counsel. 

For with changes: Property Casualty Insurers Association of 
America, Insurance Council of Texas, Texas Association of 
Health Plans, Texas Farm Bureau Insurance, Center for Public 
Policy Priorities. 

Against: Texas Association of Life and Health Insurers. 

STATUTORY AUTHORITY. The new section is adopted pur-
suant to the Insurance Code §§521.051, 521.052, and 36.001. 

Section 521.051 requires the department to maintain a toll-free 
telephone number to provide the information described by the 
Insurance Code §521.052 and receive and aid in resolving com-
plaints against insurers. 

Section 521.052 requires the department to provide to the pub-
lic through its toll-free telephone number information specified 
by the section, including information the department collects or 
maintains relating to the number and disposition of complaints 
received against an insurer that are justified, verified as accu-
rate, and documented as valid. 

Section 36.001 provides that the commissioner may adopt any 
rules necessary and appropriate to implement the powers and 
duties of the department under the Insurance Code and other 
laws of this state. 

§1.603. Complaint Information Available through the Texas Depart-
ment of Insurance's Toll-Free Telephone Number. 

(a) The Texas Department of Insurance (department) will pro-
vide to the public through its toll-free telephone number the informa-
tion specified by the Insurance Code §521.052, including information 
collected or maintained by the department relating to the number and 
disposition of complaints received against an insurer that are justified, 
verified as accurate, and documented as valid, expressed as a percent-
age of the total number of insurance policies written by the insurer and 
in force on December 31 of the preceding year. 

(b) The department considers a complaint justified if the com-
plaint is a confirmed complaint. 

(c) A "confirmed complaint" is a complaint for which the de-
partment receives information indicating that: 

(1) an insurer committed any violation of: 

(A) an applicable state insurance law or regulation; 

(B) a federal requirement the department has authority 
to enforce; or 

(C) the term or condition of an insurance policy or cer-
tificate; or 

(2) the complaint and insurer's response, considered to-
gether, suggest that the insurer was in error or that the complainant 
had a valid reason for the complaint. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205194 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: October 22, 2012 
Proposal publication date: May 25, 2012 
For further information, please call: (512) 463-6327 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER E. TEXAS WINDSTORM 
INSURANCE ASSOCIATION 

37 TexReg 8326 October 19, 2012 Texas Register 



DIVISION 7. INSPECTIONS FOR 
WINDSTORM AND HAIL INSURANCE 
28 TAC §5.4608 
The Texas Department of Insurance adopts new 28 TAC 
§5.4608, concerning appointment of engineers as qualified in-
spectors. This section is adopted with changes to the proposed 
text published in the July 13, 2012, issue of the Texas Register 
(37 TexReg 5192). 

REASONED JUSTIFICATION. The new section implements In-
surance Code §2210.254, which was amended by House Bill 3, 
82nd Legislature, First Called Session, effective September 28, 
2011. As amended by HB 3, §2210.254 requires a licensed pro-
fessional engineer to be on the roster of engineers (roster) main-
tained by the Texas Board of Professional Engineers (TBPE) un-
der Occupations Code §1001.652 in order for the commissioner 
to appoint that engineer as a qualified inspector (appointed en-
gineer) to inspect structures for insurability through the Texas 
Windstorm Insurance Association. 

The section requires appointed engineers to inform the depart-
ment that they are on the roster no later than December 31, 
2012. An engineer who is not on the roster may not act as an 
appointed engineer on or after January 1, 2013, and must apply 
or reapply for appointment. 

Appointed engineers are integral to determining whether a struc-
ture is eligible for association windstorm and hail insurance cov-
erage. The appointed engineer is responsible for the design and 
inspection of both new construction and repairs to existing struc-
tures. Disruption in the availability of appointed engineers to pro-
vide these services would be detrimental to the legislative pur-
pose of Insurance Code Chapter 2210. 

House Bill 3 did not establish a date by which an engineer must 
be on the roster in order to be appointed as a qualified inspector 
or any provisions excepting current appointed engineers from 
the roster requirement. House Bill 3 only directed the TBPE 
to adopt rules implementing the roster no later than December 
1, 2011. Thus, as of September 28, 2011, the effective date 
of HB 3, no engineer did or could comply with Insurance Code 
§2210.254. Because compliance was impossible and enforce-
ment would have disrupted the inspection process for policy-
holders and applicants for association insurance, the department 
determined that the legislature intended the roster requirement 
in Insurance Code §2210.254 to be implemented in an orderly 
manner, after the TBPE's implementation of the roster. 

The TBPE timely adopted its rules and has fully implemented 
its processes for placing engineers on the roster. Because en-
gineers can now be placed on the roster, the department im-
plements, by adopting this rule, the roster requirement in Insur-
ance Code §2210.254. To provide for an orderly transition, after 
December 31, 2012, only those engineers on the roster will be 
authorized to act as appointed engineers. Appointed engineers 
who inform the department that they are on the TBPE roster on 
or before December 31, 2012, may act as appointed engineers 
without reapplying for appointment. Appointed engineers who 
do not inform the department that they are on the TBPE roster 
on or before December 31, 2012, may reapply for an appoint-
ment after they have been placed on the roster. Engineers must 
provide confirmation that they are on the TBPE roster with their 
inspector application to be appointed as a qualified inspector on 
and after December 31, 2012. These requirements will fully im-
plement Insurance Code §2210.254 as of January 1, 2013. 

HOW THE SECTION WILL FUNCTION. Section 5.4608(a) 
states that §5.4608 adds to the appointment requirements in 
§5.4604 (relating to Appointment of Engineers as Qualified 
Inspectors) and provides that in the event of a conflict, §5.4608 
shall control. 

Section 5.4608(b) requires engineers appointed as a qualified 
inspector to be on the roster of engineers maintained by the 
TBPE under Occupations Code §1001.652. On or after January 
1, 2013, an engineer who is not on the roster may not act as an 
appointed engineer. This prohibition is without regard to whether 
the engineer has an existing appointment. 

Section 5.4608(c) describes how engineers may continue an ex-
isting appointment after December 31, 2012. Appointed engi-
neers must submit to the department Form ENG-2, affirming that 
they are on the TBPE roster on or before December 31, 2012, or 
the department will cancel their appointments. Engineers whose 
appointments are canceled for failure to submit a Form ENG-2 
on or before December 31, 2012, will need to reapply for ap-
pointment as qualified inspectors. 

Section 5.4608(d) states that engineers applying for appoint-
ment as qualified inspectors must submit to the department Form 
ENG-2 affirming that they are on the TBPE roster. This require-
ment for new appointment applicants takes effect on the effective 
date of §5.4608. 

Section 5.4608(e) states that after December 31, 2012, the de-
partment will not accept windstorm applications, certifications, or 
verifications from engineers who are not on the TBPE roster. 

Section 5.4608(f) adopts Form ENG-2 by reference. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

Comment: A commenter writes that §5.4608 adds complication 
and is therein restrictive. 

Agency Response: The department disagrees with the com-
ment. Insurance Code §2210.254 limits the appointment of en-
gineers as qualified inspectors to those engineers who qualify 
for the TBPE roster. Section 5.4608 establishes the procedure 
and time frame for engineers to demonstrate to the department 
that they meet the statutory requirement. Providing Form ENG-2 
to TDI stating that the engineer is on the roster is neither com-
plicated nor restrictive to an engineer that meets the statutory 
requirement. 

Comment: A commenter writes that §5.4608 adds an unneces-
sary additional requirement that would impose superfluous reg-
ulatory constraints on experienced professional engineers. 

Agency Response: The department disagrees with the com-
ment. Occupations Code §1001.652 establishes the TBPE ros-
ter requirement. Insurance Code §2210.254 requires engineers 
who desire to perform windstorm building code inspections as 
qualified inspectors on structures seeking association insurance 
coverage to be on the TBPE roster. Section 5.4608 establishes 
the procedure and time frame for engineers to demonstrate to 
the department that they meet the statutory requirement. Sec-
tion 5.4608 is necessary because it provides the commissioner 
with an affirmative statement that the engineer applying for ap-
pointment is on the TBPE roster. 

Comment: A commenter writes that §5.4608 does not provide 
notice to each engineer with a qualified inspector appointment. 

Agency Response: The commenter is correct, but personal no-
tice of the section is not required. The commissioner adopts 
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§5.4608 after providing the notice and opportunity for comment 
required by Government Code Chapter 2001. Further, TBPE 
sent electronic notice of the proposal to licensed engineers. 

Additionally, the rule itself provides notice to appointed inspec-
tors and engineers interested in applying for appointment that 
they must inform the department that they are on the TBPE ros-
ter. Insurance Code §2210.254(a)(2), effective since September 
28, 2011, establishes the roster requirement. The statute does 
not require the department to individually notify each appointed 
inspector. Appointed engineers and prospective inspector appli-
cants are presumed to know and comply with the law. 

Comment: A commenter writes that the department has no leg-
islative authority to adopt §5.4608. 

Agency Response: The department disagrees with the com-
ment. Insurance Code §2210.255 authorizes the commissioner 
to adopt rules establishing the information to be considered in 
appointing engineers as qualified inspectors. Insurance Code 
§2210.254 defines a qualified inspector to include a professional 
engineer who is on the TBPE roster described in Occupations 
Code §1001.652 and who meets the requirements specified by 
commissioner rule to conduct windstorm inspections. Section 
5.4608 establishes the procedure and time frame for engineers 
to demonstrate to the department that they meet the statutory 
requirement. 

Comment: A commenter writes that the proposal seems to con-
vey that engineers may not be placed on the roster after Decem-
ber 31, 2012. 

Agency Response: The department disagrees with the com-
ment. TBPE maintains the roster and the department is not 
aware of any restriction that TBPE has placed on engineers 
being placed on the roster after December 31, 2012. Section 
5.4608(e) provides that engineers applying to be qualified 
inspectors after December 31, 2012, must be on the roster. 
The department presumes that those applicants will include 
engineers placed on the roster after December 31, 2012. 

Comment: A commenter writes that the rule implies that wind-
storm design is limited only to those engineers on the roster ap-
pointed by the commissioner as qualified inspectors. 

Agency Response: The department disagrees with the com-
ment. Section 5.4608 applies only to construction and repairs 
that the association will insure, or that may otherwise require a 
certificate of compliance (WPI-8) from the department. The sec-
tion does not apply to the design of structures that will not be 
insured by TWIA or otherwise require a certificate of compliance 
from the department. 

Insurance Code §2210.258 requires all new construction, alter-
ation, remodeling, enlargement, and repair of, or in addition to, 
any structure that is begun on or after June 19, 2009, to be in-
spected and determined to be in compliance with the windstorm 
building codes adopted in the association's plan of operation be-
fore the construction or repair may be issued a certificate of com-
pliance and be eligible for association insurance coverage. In-
surance Code §2210.254(b) provides that a windstorm inspec-
tion may be performed only by a commissioner appointed quali-
fied inspector. 

Comment: A commenter expresses concern that TDI is re-
quiring the TBPE to keep a list of professional engineers. The 
commenter writes that a professional engineer is already on the 
TBPE roster. 

Agency Response: The department disagrees with the com-
ment. House Bill 3 added §1001.652 to the Occupations Code, 
requiring the TBPE to establish criteria for determining whether 
an engineer is qualified to provide engineering design services 
related to compliance with applicable windstorm certification 
standards under Insurance Code Chapter 2210. Occupations 
Code §1001.652(b) requires the TBPE to prepare and publish a 
roster of engineers who satisfy these criteria. Thus, the TBPE's 
roster will include only those professional engineers who have 
applied to be on the roster and who have met the TBPE's 
requirements. 

Comment: A commenter expresses concern at the practice of 
referring to professional engineers as inspectors. 

Agency Response: The reference is based on statute. Insur-
ance Code §2210.254 and §2210.255 refer to engineers ap-
pointed to conduct windstorm inspections as "qualified inspec-
tors." 

Comment: Two commenters expressed concerns that it is redun-
dant for the TBPE to maintain a roster and for the department to 
maintain its own list of appointed engineers. 

Agency Response: The department disagrees that the TBPE's 
Roster and the list of appointed engineers will be redundant. The 
TBPE's roster will include those persons that seek to establish 
that they meet the TBPE's requirements to be on the roster. Not 
all of these engineers will seek appointment as qualified inspec-
tors. 

Under Insurance Code §2210.2551(a), the department has ex-
clusive authority over all matters relating to the appointment of 
qualified inspectors and the physical inspection of structures for 
the purposes of Chapter 2210. Insurance Code §2210.2551(b) 
states that the commissioner by rule must establish criteria to en-
sure that an engineer seeking appointment as a qualified inspec-
tor has the knowledge and competence necessary to perform 
windstorm inspections. Placement on the TBPE roster does not 
guarantee that the commissioner will appoint an engineer as a 
qualified inspector. 

PERSONS COMMENTING ON THE PROPOSAL. 

Against: four individuals. No associations or groups commented 
on the published proposal. 

STATUTORY AUTHORITY. New §5.4608 is adopted under In-
surance Code §§2210.008, 2210.254, and 36.001. 

Section 2210.008(b) authorizes the commissioner to adopt rea-
sonable and necessary rules to implement Chapter 2210. Sec-
tion 2210.254(a)(2) states that a qualified inspector includes a 
licensed professional engineer who is on the roster described by 
Occupations Code §1001.652 and authorizes the commissioner 
to adopt rules specifying the requirements for appointment to 
conduct windstorm inspections. 

Section 36.001 provides that the commissioner of insurance may 
adopt any rules necessary and appropriate to implement the de-
partment's powers and duties under the Insurance Code and 
other laws of the state. 

§5.4608. Texas Board of Professional Engineers Roster. 

(a) The requirements in this section are in addition to the ap-
pointment requirements set forth in §5.4604 of this title (relating to 
Appointment of Engineers as Qualified Inspectors). This section shall 
control over any conflicting provision in §5.4604 of this title. 
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(b) Each engineer appointed as a qualified inspector must be 
on the roster of engineers maintained by the Texas Board of Profes-
sional Engineers under Occupations Code §1001.652. An engineer 
who is not on the roster may not act as an appointed engineer on or 
after January 1, 2013. 

(c) To continue an existing appointment after December 31, 
2012, each appointed engineer must submit to the department Form 
ENG-2 no later than December 31, 2012, affirming that the engineer 
is on the roster of engineers maintained by the Texas Board of Profes-
sional Engineers under Occupations Code §1001.652. The department 
will cancel the appointment of each appointed engineer who does not 
submit the Form ENG-2 on or before December 31, 2012. An engi-
neer whose appointment is canceled under this section may reapply for 
appointment as a qualified inspector. 

(d) Each engineer applying for appointment as a qualified in-
spector must submit to the department Form ENG-2, affirming that the 
engineer is on the roster of engineers maintained by the Texas Board 
of Professional Engineers under Occupations Code §1001.652. 

(e) After December 31, 2012, the department will not accept 
windstorm applications, certifications, or verifications from engineers 
who are not on the roster maintained by the Texas Board of Professional 
Engineers under Occupations Code §1001.652. 

(f) Form ENG-2 is adopted by reference. The form may be 
obtained at www.tdi.texas.gov/forms/form13windstorm.html. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205196 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: October 22, 2012 
Proposal publication date: July 13, 2012 

       For further information, please call: (512) 463-6327

CHAPTER 7. CORPORATE AND FINANCIAL 
REGULATION 
SUBCHAPTER A. EXAMINATION AND 
FINANCIAL ANALYSIS 
28 TAC §7.18 
The Texas Department of Insurance adopts amendments to 28 
TAC §7.18, concerning the National Association of Insurance 
Commissioners Accounting Practices and Procedures Manual. 
These amendments are adopted with changes to the proposal 
published in the June 29, 2012, issue of the Texas Register (37 
TexReg 4806) and will be republished. These amendments pri-
marily adopt by reference the March 2012 version of The Ac-
counting Practices and Procedures Manual, published and is-
sued by the NAIC. Additionally, the amendments make conform-
ing changes to §7.18 to reflect the adoption of this version. 

In accord with Government Code §2001.033(a)(1), the depart-
ment's reasoned justification for these rules is set out in this 
order, which includes the preamble and rules. The preamble 
contains a summary of the factual basis of the rules, a sum-

mary of comments received from interested parties, names of 
those groups and associations who commented and whether 
they were in support of or in opposition to adoption of the rules, 
the reasons why the department agrees or disagrees with some 
of the comments and recommendations, and all other depart-
ment responses to the comments. 

The public comment period for the proposed amendments to 
§7.18 of this title closed on July 30, 2012. The department re-
ceived one public comment. 

REASONED JUSTIFICATION. The Accounting Practices and 
Procedures Manual (Manual), published and issued by the 
NAIC, incorporates the statements of statutory accounting 
principles (SSAPs) adopted by the NAIC. SSAPs provide a 
national standard for insurers and health maintenance orga-
nizations (collectively referred to as "carriers" in this order) on 
how to properly record business transactions for the purpose of 
statutory reporting. The NAIC adopts these SSAPs through its 
maintenance of statutory accounting principles process, which 
includes a series of open meetings that offer the public the 
opportunity to comment on proposed SSAPs, and the NAIC an-
nually updates the Manual to reflect any changes to the SSAPs 
made through this process or other changes to the Manual. 

The department uses the Manual as its source of statutory ac-
counting principles when analyzing financial reports and for con-
ducting statutory examinations and rehabilitations of carriers li-
censed in Texas unless a department rule or other state law pro-
vides otherwise. The department periodically adopts the Manual 
by reference, with certain modifications and exceptions, in §7.18 
of this title to codify this usage. These adopted amendments up-
date §7.18 of this title to adopt by reference the March 2012 ver-
sion of the Manual, which substantively revises the March 2010 
version of the Manual in several ways. 

First, the March 2012 version of the Manual adds SSAP No. 
94R, which the NAIC finalized on December 7, 2011. SSAP No. 
94R revises SSAP No. 94 to allow entities to treat non-transfer-
able state tax credits as admitted assets if specific criteria are 
met. The substantive revisions in SSAP No. 94R are effective 
for reporting periods ending on or after December 31, 2011. 

Second, the March 2012 version of the Manual adds SSAP No. 
101, which the NAIC finalized on August 30, 2011. SSAP No. 
101 replaces SSAP No. 10R and SSAP No. 10 and provides 
revised statutory accounting principles for current and deferred 
federal and foreign income taxes and current state income taxes. 
SSAP No. 101 is effective for reporting periods ending on or af-
ter January 1, 2012. The March 2012 version of the Manual also 
makes five substantive placement revisions, which the NAIC fi-
nalized on August 30, 2011. 

In addition, the adopted amendments to §7.18 of this title make 
conforming changes to the section, fully described below, that 
reflect the adoption of the March 2012 Manual. The adopted 
amendments also make nonsubstantive changes to §7.18 of 
this title that are necessary for the section to conform to current 
nomenclature, for reformatting, consistency, clarity, or editorial 
reasons, and to correct typographical and grammatical errors. 

The department adopts these amendments to §7.18 of this title 
with changes from the amendments formally proposed on June 
29, 2012. The department has replaced "making a determina-
tion on" to "determining" and "that preempts" to "preempting" in 
subsection (a). These changes are nonsubstantive and made 
for editorial reasons. 
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The department has also, in response to comment, amended 
subsection (c)(1) to provide that intercompany balances shall 
be settled within 90 days of the period for which the "amounts" 
rather than "services" are being billed. The change is necessary 
to clarify that the exception to SSAP No. 25 provided in subsec-
tion (c)(1) applies to all intercompany transactions addressed by 
SSAP No. 25, not only receivables resulting from services. 

The department has also deleted the phrase "currently located 
in Appendix H" after "SSAP No. 25" in subsection (c)(1) and in-
serted the phrase "located in Appendix H" after "SSAP No. 96" 
in the same paragraph. This change is nonsubstantive and cor-
rects a typographical error in the June 29, 2012, proposal. 

The department has also, in response to comment, deleted sub-
section (c)(2), which provided "Retrospective premiums must be 
billed within 60 days of computation and audit premiums must be 
billed within 60 days of the completion of the audit in determining 
the beginning date from which the 90-day period is calculated to 
determine admissibility of uncollected premium balances under 
SSAP No. 6." The department has deleted this exception to the 
Manual because it is no longer necessary, and it can be burden-
some for carriers for the reasons stated by the commenter. The 
department has also made conforming codification changes to 
subsection (c)(3) - (5) because of this change. 

The department has also changed "Deputy Commissioner" to 
"deputy commissioner" in subsection (e). This change is non-
substantive and corrects a formatting error in the June 29, 2012, 
proposal. 

The department has also added "a" to subsection (e) between 
"use" and "deviated." This change is nonsubstantive and cor-
rects a typographical error in the existing rule. 

HOW THIS SECTION WILL FUNCTION. The adopted amend-
ments to §7.18(a) and (b) update the reference to the Manual to 
refer to the March 2012 version of the Manual. 

The adopted amendments to subsections (b) and (c) delete ref-
erences to various SSAPs and to Issue Paper No. 99 because 
these SSAPs and issue paper are now included in the adopted 
March 2012 version of the Manual. 

The adopted amendments to §7.18(c) redesignate the subdivi-
sions of subsection (c) to reflect the deletion of paragraph (1). 
The adopted amendments to §7.18(c) also reflect that the NAIC 
moved guidance in SSAP No. 96, located in Appendix H of the 
Manual, to SSAP No. 25. The NAIC did this through adoption 
of a placement revision (Reference No. 2011-13). The adopted 
amendments also, in response to comment, amend paragraph 
(1) to provide intercompany balances shall be settled within 90 
days of the period for which the "amounts" rather than "services" 
are being billed. The change is necessary to clarify that the ex-
ception to SSAP No. 25 provided in subsection (c)(1) applies to 
all intercompany transactions addressed by SSAP No. 25, not 
only receivables resulting from services. The department has 
also made conforming codification changes to subsection (c)(3) 
- (5) because the department has deleted subsection (c)(2). 

The adopted amendments to §7.18(e) also reflect structural re-
organization within the department. They change "Senior Asso-
ciate Commissioner" to "deputy commissioner" and change "Fi-
nancial Program" to "Financial Regulation Division." 

SUMMARY OF COMMENTS AND AGENCY RESPONSES. 

§7.18(c) 

COMMENT: One commenter requests that the department 
review its proposed modifications and exceptions to the NAIC 
AP&P Manual. The commenter states that these accounting 
differences increase operating expenses for insurers that must 
maintain dual accounting records to comply with department 
rules and the NAIC AP&P Manual. The commenter notes that 
the proposal provides no justification for these modifications 
and that these exceptions and modifications conflict with the 
Consistency Concept in paragraph 31 of the AP&P Manual 
preamble, which Texas has also adopted. 

AGENCY RESPONSE: The department declines to make a 
change based on the commenter's concerns. To clarify, the 
department did not justify its modifications and exceptions in its 
proposal to amend §7.18 of this title because the department did 
not propose any substantive amendments to these modifications 
or exceptions. Additionally, while the department acknowledges 
that carriers operating in multiple states may incur additional 
expenses based on the varying accounting requirements of 
different states, these expenses inevitably result from operating 
in multiple states and not from the adopted amendments of 
§7.18 of this title. The department disagrees that its adopted 
amendments to §7.18 of this title conflict with preamble to the 
Manual because the Manual's preamble expressly states that 
the Manual is not intended to preempt states' legislative and 
regulatory authority. 

§7.18(c)(1) 

COMMENT: One commenter requests that the department 
adopt SSAP No. 25, regarding the settlement of intercom-
pany balances, without exception. The commenter states that 
§7.18(c)(1) modifies SSAP No. 25 to require settlement of 
uncollected balances within 90 days of the period for which the 
services are being billed instead of within 90 days of the written 
agreement due date as required by SSAP No. 25. The com-
menter disagrees with this modification because it requires dual 
accounting records for companies and could cause receivables 
to become nonadmitted before their written agreement due 
date. The commenter further states that §7.18(c)(1) requires 
commissioner approval of the written agreement underlying 
the transaction, and thus the commenter does not understand 
why the 90-day limit for settlement of uncollected balances is 
necessary in light of the commissioner approved due date in 
the written agreement. The commenter states there are often 
reasons for establishing a due date greater than 90 days from 
the service date. 

AGENCY RESPONSE: The department disagrees and declines 
to make a change. The department did not propose any substan-
tive change to the §7.18(c)(1) of this title, which has not substan-
tively changed since 2007, so the commenter's concerns largely 
exceed the scope of this adoption order. The Manual does not 
preempt state regulatory authority, and the department generally 
has the authority under the Insurance Code, including Chapters 
401, 404, 441, 843, and 36, to adopt this exception. This excep-
tion is one of many factors necessary to help ensure that, pur-
suant to Insurance Code §823.101, insurers benefit from fair and 
equitable transactions with affiliates and that the agreements do 
not provide for excessively distant due dates that would be un-
likely to be agreed to with third parties. 

COMMENT: One commenter asks if the term "services" in 
§7.18(c)(1) includes intercompany transactions such as the sale 
of property or loans to affiliates. The commenter further asks if 
loans are included as "services" what would be the billed date 
for a loan? 
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AGENCY RESPONSE: The department clarifies that the term 
"services" in the exception to SSAP No. 25 provided in sub-
section (c)(1) applies to all intercompany transactions addressed 
by SSAP No. 25, not only receivables resulting from services, 
and the department has changed "services" in subsection (c)(1) 
to "amounts" to reflect this clarification. The department further 
clarifies that the aging for the balances start from the last day of 
the period subject to the billing, not the billed date. 

§7.18(c)(2) 

COMMENT: One commenter urges the department to remove 
the §7.18(c)(2) exception to SSAP No. 6, regarding the admis-
sibility criteria for retrospective and audit premiums in Texas. 
The commenter states that this removal would reduce burdens 
and costs for companies operating in multiple states. The com-
menter further states that under the Manual the time period for 
billing is established by the underlying policy or contract, rather 
than the prescribed 60-day limit of §7.18(c)(2), and the depart-
ment already reviews those policies and contracts. The com-
menter believes the policy or contract time period should already 
be reasonable in light of this review. The commenter notes that 
the §7.18(c)(2) exception also differs from calculation require-
ments under paragraph 9 of SSAP No. 66 and SSAP and para-
graph 12 of SSAP No. 53, regarding the admissibility of retro-
spective premiums and the admissibility of audit premiums, re-
spectively. 

AGENCY RESPONSE: The department agrees generally that 
this exception to the Manual is no longer necessary, and it has 
deleted the exception the from the rule. 

NAMES OF THOSE COMMENTING FOR AND AGAINST 
THESE SECTIONS. 

For: None. 

Against: Insurance Council of Texas. 

STATUTORY AUTHORITY. The amendments are adopted un-
der the Insurance Code Chapters 32, 401, 404, 421, 425, 426, 
441, 802, 823, 841, 843, 861, and 862, and §36.001. Sec-
tions 401.051 and 401.056 mandate that the department exam-
ine the financial condition of each carrier organized under the 
laws of Texas or authorized to transact the business of insurance 
in Texas and adopt by rule procedures for the filing and adoption 
of examination reports. Section 404.005(a)(2) authorizes the 
commissioner to establish standards for evaluating the financial 
condition of an insurer. Section 421.001(c) requires the com-
missioner to adopt each current formula recommended by the 
NAIC for establishing reserves for each line of insurance. Sec-
tion 425.162 authorizes the commissioner to adopt rules, min-
imum standards, or limitations that are fair and reasonable as 
appropriate to supplement and implement the Insurance Code 
Chapter 425, Subchapter C. Section 426.002 provides that re-
serves required by §426.001 must be computed in accordance 
with any rules adopted by the commissioner to adequately pro-
tect insureds, secure the solvency of the workers' compensation 
insurance company, and prevent unreasonably large reserves. 
Section 441.005 authorizes the commissioner to adopt reason-
able rules as necessary to implement and supplement Chapter 
441 of the Insurance Code (Supervision and Conservatorship). 
Section 32.041 requires the department to furnish to the com-
panies the required financial statement forms. Section 802.001 
authorizes the commissioner to change the form of any annual 
statement required to be filed by any kind of insurance com-
pany, as necessary, to obtain an accurate indication of the com-
pany's condition and method of transacting business. Section 

823.012 authorizes the commissioner to issue rules and orders 
necessary to implement the provisions of Chapter 823 of the In-
surance Code (Insurance Holding Company Systems). Section 
843.151 authorizes the commissioner to promulgate rules that 
are necessary and proper to implement the provisions of Chap-
ter 843 of the Insurance Code (Health Maintenance Organiza-
tions). Section 843.155 requires HMOs to file annual reports 
with the commissioner, which include a financial statement of 
the HMO, certified by an independent public accountant. Sec-
tions 841.004(b), 861.255(b), and 862.001(c) authorize the com-
missioner to adopt rules defining electronic machines and sys-
tems, office equipment, furniture, machines, and labor saving 
devices, and the maximum period for which each such class may 
be amortized. Section 36.001 provides that the commissioner 
of insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the department under the 
Insurance Code and other laws of this state. 

§7.18. National Association of Insurance Commissioners Accounting 
Practices and Procedures Manual. 

(a) The purpose of this section is to adopt statutory accounting 
principles, which will provide insurers and health maintenance organi-
zations, including accountants employed or retained by these entities, 
guidance as how to properly record business transactions for the pur-
pose of accurate statutory reporting. The March 2012 version of the Ac-
counting Practices and Procedures Manual (Manual) published by the 
National Association of Insurance Commissioners (NAIC), with the 
exceptions and modifications set forth in subsections (c) and (d) of this 
section, will be utilized as the guideline for statutory accounting princi-
ples in Texas to the extent the Manual does not conflict with provisions 
of the Insurance Code or rules of the department. The commissioner 
reserves all authority and discretion to resolve any accounting issues in 
Texas. When determining the proper accounting treatment for an in-
surance or health plan transaction, the commissioner will refer to the 
sources in paragraphs (1) - (6) of this subsection in the respective order 
of priority listed. The sources in paragraphs (1) - (3) of this subsection 
preempt any contrary provisions in the Manual. The department rules 
preempting any contrary provisions in the Manual, include, but are 
not limited to: §§3.1501 - 3.1505, 3.1601 - 3.1608, 3.4505(f), 3.6101, 
3.6102, 3.7001 - 3.7009, 3.9101 - 3.9106, 3.9401 - 3.9404, 7.7, 7.85, 
and 11.803 of this title (relating to Annuity Mortality Tables; Actuarial 
Opinion and Memorandum Regulation; General Calculation Require-
ments for Basic Reserves and Premium Deficiency Reserves; Policy 
Reserves; Claims Reserves; Minimum Reserve Standards for Individ-
ual and Group Accident and Health Insurance; the 2001 CSO Mortality 
Table; Preferred Mortality Tables; Subordinated Indebtedness, Surplus 
Debentures, Surplus Notes, Premium Income Notes, Bonds, or Deben-
tures, and Other Contingent Evidences of Indebtedness; Audited Fi-
nancial Reports; and Investments, Loans, and Other Assets). 

(1) Texas statutes; 

(2) department rules; 

(3) directives, instructions, and orders of the commis-
sioner; 

(4) the Manual; 

(5) other NAIC handbooks, manuals, and instructions, 
adopted by the department; and 

(6) Generally Accepted Accounting Practices. 

(b) The commissioner adopts by reference the March 2012 
version of the Manual, with the exceptions and modifications set forth 
in subsections (c) and (d) of this section, as the source of accounting 
principles for the department when analyzing financial reports and for 
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conducting statutory examinations and rehabilitations of insurers and 
health maintenance organizations licensed in Texas, except where oth-
erwise provided by law. This Manual that is adopted by reference with 
the exceptions and modifications specified in subsections (c) and (d) of 
this section will be applied to examinations conducted as of December 
31, 2011, and thereafter, and also must be used to prepare all financial 
statements filed with the department for reporting periods beginning on 
or after December 31, 2011. 

(c) The commissioner adopts the following exceptions and 
modifications to the Manual: 

(1) Settlement requirements for intercompany transactions 
are subject to the accounting treatment in Statement of Statutory Ac-
counting Principles (SSAP) No. 25 (previously SSAP No. 96 located 
in Appendix H), except that amounts owed to the reporting entity shall 
be settled by the due date in accordance with the written agreement 
and the requirements of §7.204 of this title (relating to Commissioner's 
Approval Required). Intercompany balances shall be settled within 90 
days of the period for which the amounts are being billed; otherwise 
the balances shall be nonadmitted. 

(2) Electronic machines, constituting a data processing 
system or systems and operating systems software used in connection 
with the business of an insurance company acquired after December 
31, 2000, may be an admitted asset as permitted by Insurance Code 
§§841.004, 861.255, 862.001, and any other applicable law and shall 
be amortized as provided by the Manual. Property acquired prior to 
January 1, 2001, may be an admitted asset as permitted by Insurance 
Code §§841.004, 861.255, 862.001, and any other applicable law, and 
shall be amortized in full over a period not to exceed ten years. 

(3) Furniture, labor-saving devices, machines, and all other 
office equipment may be admitted as an asset as permitted by the In-
surance Code §§841.004, 861.255, 862.001, and any other applicable 
law and, for property acquired after December 31, 2000, depreciated 
in full over a period not to exceed five years. Property acquired prior 
to January 1, 2001, may be an admitted asset as permitted by Insurance 
Code §§841.004, 861.255, 862.001, and any other applicable law, and 
shall be depreciated in full over a period not to exceed ten years. 

(4) All certificates of deposit, of any maturity, may be clas-
sified as cash and are subject to the accounting treatment contained in 
SSAP No. 2, notwithstanding the provisions of SSAP No. 26. 

(d) A farm mutual insurance company, statewide mutual as-
sessment company, local mutual aid association, or mutual burial asso-
ciation that has less than $6 million in annual direct written premiums 
need not comply with the Manual. 

(e) In the event a domestic insurer desires to deviate from the 
accounting guidance in a Texas statute or any applicable regulation, the 
insurer must file a written request for a permitted accounting practice 
and obtain approval prior to using the accounting deviation in a finan-
cial statement. The filing must be made with the deputy commissioner 
of the Financial Regulation Division, Texas Department of Insurance, 
Mail Code 305-2A, P.O. Box 149104, Austin, Texas 78714-9104 at 
least 30 days before filing the financial statement that is proposed to be 
affected by the deviated accounting practice. Insurers must not use a 
deviated accounting practice without the department's prior approval. 

(f) This section shall not be construed to either broaden or re-
strict the authority provided under the Insurance Code to insurers, in-
cluding health maintenance organizations. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205195 
Sara Waitt 
General Counsel 
Texas Department of Insurance 
Effective date: October 22, 2012 
Proposal publication date: June 29, 2012 
For further information, please call: (512) 463-6327 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 72. MEMORANDUM OF 
UNDERSTANDING WITH OTHER STATE 
AGENCIES 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Department of Aging and Disability Services 
(DADS), adopts the repeal of §72.102, concerning a memo-
randum of understanding (MOU) with regard to the long-term 
care state plan for the elderly; §72.104, concerning a relocation 
pilot program; Subchapter D, Memorandum of Understanding 
for Family Planning Programs, containing §72.401, concerning 
an MOU with regard to statewide coordinated family planning 
programs; Subchapter E, Memorandum of Understanding Con-
cerning the Capacity Assessment of Persons Who Are Elderly 
and Persons with an Intellectual Disability and/or Developmental 
Disabilities, containing §72.501, concerning an MOU with regard 
to a uniform assessment tool for assessing decision-making 
capacity; Subchapter F, Memorandum of Understanding for Re-
leasing Physically Handicapped Inmates, containing §72.601, 
concerning an MOU with regard to releasing physically handi-
capped inmates; Subchapter G, Memorandum of Understanding 
Concerning Elderly Inmates, containing §72.801, concerning 
an MOU with regard to continuity of care for elderly inmates; 
Subchapter H, Memorandum of Understanding on Transition 
Planning for Students Enrolled in Special Education, containing 
§72.1001, concerning an MOU on transition planning for stu-
dents enrolled in special education; Subchapter I, Memorandum 
of Agreement Concerning the Texas Department on Aging 
Options for Independent Living Program, containing §72.2001, 
concerning a memorandum of agreement with the Texas De-
partment on Aging; and Subchapter M, MOU--Continuity of Care 
System for Offenders with an Intellectual Disability, containing 
§72.5002, concerning an MOU with regard to a continuity of 
care system for offenders with mental impairments, in Chapter 
72, Memorandum of Understanding with Other State Agencies, 
without changes to the proposal as published in the July 6, 
2012, issue of the Texas Register (37 TexReg 5103). 

The repeal is adopted to delete unnecessary rules concerning 
MOUs in which the former Texas Department of Human Ser-
vices, the former Texas Department of Mental Health and Men-
tal Retardation, or both, were parties. The rules are unneces-
sary because the statute requiring an MOU has been repealed 
or amended so DADS is not a required party to the MOU; the 
rule contains an obsolete version of an MOU; the rule relates to 
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a pilot program that has ended; or the rule duplicates another 
rule section. 

DADS received no comments regarding adoption of the repeal. 

SUBCHAPTER A. MEMORANDA OF 
UNDERSTANDING FOR LONG-TERM CARE 
40 TAC §72.102, §72.104 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205177 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER D. MEMORANDUM OF 
UNDERSTANDING FOR FAMILY PLANNING 
PROGRAMS 
40 TAC §72.401 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205178 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER E. MEMORANDUM OF 
UNDERSTANDING CONCERNING THE 
CAPACITY ASSESSMENT OF PERSONS 
WHO ARE ELDERLY AND PERSONS WITH 
AN INTELLECTUAL DISABILITY AND/OR 
DEVELOPMENTAL DISABILITIES 
40 TAC §72.501 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205179 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER F. MEMORANDUM OF 
UNDERSTANDING FOR RELEASING 
PHYSICALLY HANDICAPPED INMATES 
40 TAC §72.601 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205180 
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Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER G. MEMORANDUM OF 
UNDERSTANDING CONCERNING ELDERLY 
INMATES 
40 TAC §72.801 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205181 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER H. MEMORANDUM OF 
UNDERSTANDING ON TRANSITION 
PLANNING FOR STUDENTS ENROLLED IN 
SPECIAL EDUCATION 
40 TAC §72.1001 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 

TRD-201205182 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER I. MEMORANDUM OF 
AGREEMENT CONCERNING THE TEXAS 
DEPARTMENT ON AGING OPTIONS FOR 
INDEPENDENT LIVING PROGRAM 
40 TAC §72.2001 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205183 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

SUBCHAPTER M. MOU--CONTINUITY OF 
CARE SYSTEM FOR OFFENDERS WITH AN 
INTELLECTUAL DISABILITY 
40 TAC §72.5002 
The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 
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Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205184 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 

CHAPTER 100. MISCELLANEOUS 
SUBCHAPTER B. INTERAGENCY 
AGREEMENTS 
40 TAC §§100.51 - 100.55, 100.57, 100.58, 100.64, 100.75 
The Texas Health and Human Services Commission (HHSC), 
on behalf of the Department of Aging and Disability Services 
(DADS), adopts the repeal of Subchapter B, Interagency 
Agreements, consisting of §100.51, concerning purpose; 
§100.52, concerning application; §100.53, concerning defini-
tions; §100.54, concerning a memorandum of understanding 
(MOU) regarding provision, regulation, and funding of services 
in hospitals and long-term care facilities; §100.55, concerning 
an MOU regarding coordination of services to disabled per-
sons; §100.57, concerning an MOU regarding coordination 
of delivery of mental health and intellectual disability services 
to hearing-impaired or deaf persons; §100.58, concerning an 
MOU regarding coordination of exchange and distribution of 
public awareness information; §100.64, concerning an MOU 
regarding the relocation pilot program; and §100.75, concerning 
distribution, in Chapter 100, Miscellaneous, without changes to 
the proposal as published in the July 6, 2012, issue of the Texas 
Register (37 TexReg 5107). 

The repeal is adopted to delete unnecessary rules concerning 
MOUs to which the former Texas Department of Mental Health 
and Mental Retardation was a party. The rules are unneces-
sary because they adopt by reference a rule containing an MOU 
found elsewhere in DADS rules, adopt by reference a rule that 
has been repealed, or relate to a pilot program that has ended. 

DADS received no comments regarding adoption of the repeal. 

The repeal is adopted under Texas Government Code, 
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
DADS; and Texas Human Resources Code, §161.021, which 
provides that the Aging and Disability Services Council shall 
study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency's 
legal authority. 

Filed with the Office of the Secretary of State on October 2, 2012. 
TRD-201205185 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Effective date: October 22, 2012 
Proposal publication date: July 6, 2012 
For further information, please call: (512) 438-4162 
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Agency Rule Review Plans 
Texas Public Finance Authority 

Title 34, Part 10 
TRD-201205265 
Filed: October 9, 2012 

Proposed Rule Reviews 
Texas Board of Pardons and Paroles 
Title 37, Part 5 

Under the 1997 General Appropriations Act, Article IX, §167, Review 
of Agency Rules, the Texas Board of Pardons and Paroles files this no-
tice of intent to review and consider for readoption, revision, or repeal 
Texas Administrative Code, Title 37, Part 5, Chapter 146, concerning 
Revocation of Parole or Mandatory Supervision; Chapter 147, concern-
ing Hearings; Chapter 149, concerning Mandatory Supervision; and 
Chapter 150, concerning Memorandum of Understanding and Board 
Policy Statements. 

The Board undertakes its review pursuant to Government Code, 
§2001.039. The Board will accept comments for 30 days following 

the publication of this notice in the Texas Register and will assess 
whether the reasons for adopting the sections under review continue 
to exist. Proposed changes to the rule as a result of the rule review 
will be published in the Proposed Rules section of the Texas Register. 
The proposed rules will be open for public comment prior to final 
adoption by the Board, in accordance with the requirements of the 
Administrative Procedure Act, Government Code, Chapter 2001. 

Any questions or written comments pertaining to this notice of inten-
tion to review should for the next 30-day comment period be directed 
to Bettie Wells, General Counsel, Texas Board of Pardons and Paroles, 
209 W. 14th Street, Suite 500, Austin, Texas 78701 or by e-mail to bet-
tie.wells@tdcj.state.tx.us. 
TRD-201205212 
Bettie Wells 
General Counsel 
Texas Board of Pardons and Paroles 
Filed: October 4, 2012 
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Office of the Attorney General 
Notice of Settlement of a Texas Water Code and Texas Health 
and Safety Code Enforcement Action 

Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Water Code and the Texas Health and Safety Code. Before the State 
may settle a judicial enforcement action under the Texas Water Code, 
the State shall permit the public to comment in writing on the proposed 
judgment. The Attorney General will consider any written comments 
and may withdraw or withhold consent to the proposed agreed judg-
ment if the comments disclose facts or considerations that indicate that 
the consent is inappropriate, improper, inadequate, or inconsistent with 
the requirements of the Texas Water Code and the Texas Health and 
Safety Code. 

Case Title and Court: Harris County, Texas and the State of Texas act-
ing by and through the Texas Commission on Environmental Quality 
v. PMSV River Oaks LP, et al., Cause No. 2011-52524-A, in the 215th 
Judicial District Court, Harris County, Texas. 

Nature of Defendant's Operations: Defendants PMSV River Oaks, LP, 
SF Properties, LLC, Redonda Properties, Inc., and Seven BC Com-
pany are past or current owners and operators of a closed dry cleaning 
facility located on San Felipe Road, Houston, Texas, referred to as the 
Hallmark Facility. Historical discharges of dry cleaning solvents had 
contaminated the soil and groundwater under the facility. 

Proposed Agreed Judgment: The Agreed Final Judgment assesses a 
civil penalty of $1,961,625.00 against Defendant Redonda Properties; 
$90,000.00 jointly against Defendants PMSV River Oaks, LP and SF 
Properties, LLC; and $35,000.00 against Defendant Seven BC Com-
pany, all of which are to be divided equally between Harris County and 
the State of Texas. In addition, the State of Texas will recover attorney's 
fees of $10,000.00 against Defendant Redonda Properties; $10,000.00 
against Defendants PMSV River Oaks, LP and SF Properties, LLC; 
and $5,000.00 against Defendant Seven BC Company. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle-
ment, should be directed to Anthony W. Benedict, Assistant Attorney 
General, Office of the Texas Attorney General, P.O. Box 12548, Austin, 
Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written 
comments must be received within 30 days of publication of this notice 
to be considered. 
TRD-201205251 
Katherine Cary 
General Counsel 
Office of the Attorney General 
Filed: October 9, 2012 

Comptroller of Public Accounts 
Notice of Intent to Amend Contract 

Pursuant to Chapter 403 and Chapter 2254, Subchapter B, Texas Gov-
ernment Code, and Chapter 54, Texas Education Code, the Comptrol-
ler of Public Accounts (Comptroller), on behalf of the Texas Prepaid 
Higher Education Tuition Board (Board), announces this notice of in-
tent to extend an existing major consulting services contract with AKF 
Consulting LLC, located at 186 Riverside Drive, Suite 600, New York, 
NY 10024. 

The contract was awarded under Request for Proposals (RFP #198a), 
published in the May 14, 2010, issue of Texas Register (35 TexReg 
3877), for the provision of consulting and technical advice and assis-
tance to the Comptroller and the Board in the ongoing administration of 
the Texas Guaranteed Tuition Plan, the Texas Tuition Promise Fund®, 
the Texas College Savings Plan®, and the LoanStar 529 Plan®. 

The total maximum amount of the contract, $100,000.00, will not 
change with this amendment. The original term of the contract, from 
December 10, 2010 through December 31, 2012, will be extended to 
December 31, 2013. There will be one (1) option to renew for one (1) 
additional one (1) year term. 
TRD-201205266 
Jennifer W. Sloan 
Assistant General Counsel, Contracts 
Comptroller of Public Accounts 
Filed: October 10, 2012 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 10/15/12 - 10/21/12 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 10/15/12 - 10/21/12 is 18% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-201205252 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: October 9, 2012 

Texas Board of Professional Engineers 
Advisory Opinion Regarding Designated Engineering 
Representatives 
The Texas Board of Professional Engineers (Board) is given authority 
to issue advisory opinions under Chapter 1001, Subchapter M of the 
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Occupations Code (Texas Engineering Practice Act). The Board is re-
quired to issue an advisory opinion about interpretations of the Texas 
Engineering Practice Act in regard to a specific existing or hypothetical 
factual situation if requested by a person and to respond to that request 
within 180 days. 

The Board issued an Advisory Opinion regarding whether a federally 
designated engineering representative (DER) was also required to 
hold a Texas professional engineering license to perform services 
in Texas as a DER. The Board approved an Office of the Attorney 
General Opinion, GA-0955, regarding the matter at its regularly 
scheduled Board meeting on August 16, 2012. This opinion may 
be viewed at: https://www.oag.state.tx.us/opinions/opinions/50ab-
bott/op/2012/pdf/ga0955.pdf. 
TRD-201205234 
Lance Kinney, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Filed: October 8, 2012 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is November 19, 2012. TWC, §7.075 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 
indicate that consent is inappropriate, improper, inadequate, or incon-
sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on November 19, 2012. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the com-
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis-
sion in writing. 

(1) COMPANY: Amit Haldar dba Flagship Truck Stop; DOCKET 
NUMBER: 2012-1121-PST-E; IDENTIFIER: RN102028156; LOCA-
TION: Pasadena, Harris County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the underground storage tanks for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 

PENALTY: $1,925; ENFORCEMENT COORDINATOR: JR Cao, 
(512) 239-2543; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(2) COMPANY: ANNETTE GOODRUM, INCORPORATED dba 
Kicks Club an Association of Persons; DOCKET NUMBER: 
2012-1456-PWS-E; IDENTIFIER: RN101194892; LOCATION: An-
gleton, Brazoria County; TYPE OF FACILITY: public water supply; 
RULE VIOLATED: 30 TAC §290.39(e)(1) and (h)(1) and Texas 
Health and Safety Code, §341.035(c), by failing to submit complete 
and accurate engineering plans and specifications to the executive 
director and obtain approval of the plans and specifications prior to 
the construction of a new public water system; PENALTY: $110; EN-
FORCEMENT COORDINATOR: Abigail Lindsey, (512) 239-2576; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(3) COMPANY: Brushy Creek Water Supply Corporation; DOCKET 
NUMBER: 2012-0953-PWS-E; IDENTIFIER: RN101205474; LO-
CATION: Montalba, Anderson County; TYPE OF FACILITY: public 
water supply; RULE VIOLATED: 30 TAC §290.41(c)(1)(F), by 
failing to obtain a sanitary control easement that covers the land within 
150 feet of Well Number 2; 30 TAC §290.45(b)(1)(D)(iii) and Texas 
Health and Safety Code, §341.0315(c), by failing to provide two or 
more service pumps that have a total capacity of at least 2.0 gallons 
per minute per connection at each pump station or pressure plane; 
and 30 TAC §290.46(q)(1) and (2), by failing to issue a boil water 
notification to the customers of the facility within 24 hours of a water 
outage using the prescribed format in 30 TAC §290.47(e); PENALTY: 
$1,410; ENFORCEMENT COORDINATOR: Michaelle Sherlock, 
(210) 403-4076; REGIONAL OFFICE: 2916 Teague Drive, Tyler, 
Texas 75701-3734, (903) 535-5100. 

(4) COMPANY: Caney Creek Municipal Utility District of Matagorda 
County and Caney Creek Municipal Utility District; DOCKET NUM-
BER: 2012-1145-PWS-E; IDENTIFIER: RN101260586 (Live Oak 
Bend Facility) and RN101384717 (Matagorda County Facility); LO-
CATION: Sargent, Matagorda County; TYPE OF FACILITY: public 
water supplies; RULE VIOLATED: 30 TAC §290.113(f)(4) and Texas 
Health and Safety Code, §341.0315(c), by failing to comply with the 
maximum contaminant level of 0.080 milligrams per liter for total 
trihalomethanes based on the running annual average; PENALTY: 
$855; ENFORCEMENT COORDINATOR: Epifanio Villarreal, (361) 
825-3425; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Hous-
ton, Texas 77023-1486, (713) 767-3500. 

(5) COMPANY: City of Amarillo; DOCKET NUMBER: 2012-1264-
PST-E; IDENTIFIER: RN102518438 (Facility 1) and RN100237551 
(Facility 2); LOCATION: Amarillo, Potter County; TYPE OF FA-
CILITY: fleet refueling; RULE VIOLATED: 30 TAC §334.50(b)(2) 
and TWC, §26.3475(a), by failing to provide proper release detec-
tion for the pressurized piping associated with the underground stor-
age tank systems; PENALTY: $6,875; ENFORCEMENT COORDI-
NATOR: Elvia Maske, (512) 239-0789; REGIONAL OFFICE: 3918 
Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 

(6) COMPANY: City of Brownsville; DOCKET NUMBER: 
2012-1150-AIR-E; IDENTIFIER: RN102830585; LOCATION: 
Brownsville, Cameron County; TYPE OF FACILITY: incinerator; 
RULE VIOLATED: 30 TAC §116.110(a) and Texas Health and Safety 
Code (THSC), §382.0518(a) and §382.085(b), by failing to obtain 
authorization to dispose of medical waste; Permit by Rule (PBR) 
Registration Number 91676, 30 TAC §106.491(a) and (c)(1)(A), and 
THSC, §382.085(b), by failing to comply with the PBR conditions 
for dual-chamber incinerators; PBR Registration Number 91676, 30 
TAC §106.491(c)(4), and THSC, §382.085(b), by failing to have 
the manufacturer's recommended operating instructions posted at 
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the incinerator; and PBR Registration Number 91676, 30 TAC 
§106.8(c)(2)(B) and §106.491(d)(5), and THSC, §382.085(b), by 
failing to maintain complete records of the type of waste burned 
and the hours of operation; PENALTY: $2,988; ENFORCEMENT 
COORDINATOR: Rebecca Johnson, (361) 825-3423; REGIONAL 
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, 
(956) 425-6010. 

(7) COMPANY: City of Rusk; DOCKET NUMBER: 2012-1801-
WQ-E; IDENTIFIER: RN103000766; LOCATION: Rusk, Cherokee 
County; TYPE OF FACILITY: municipal services; RULE VIO-
LATED: 30 TAC §281.25(a)(4), by failing to obtain a Multi-Sector 
General Permit (stormwater); PENALTY: $875; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL OF-
FICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(8) COMPANY: Columbia Medical Center of McKinney Sub-
sidiary, L.P.; DOCKET NUMBER: 2012-1515-PST-E; IDENTIFIER: 
RN102275781 (Facility 1) and RN101571933 (Facility 2); LOCA-
TION: McKinney, Collin County; TYPE OF FACILITY: hospitals 
that have backup diesel generators and underground storage tanks 
(USTs); RULE VIOLATED: 30 TAC §334.8(c)(4)(A)(vii), (5)(A)(i) 
and (B)(ii), and Texas Health and Safety Code, §26.3467(a), by failing 
to renew a previously issued UST delivery certificate by submitting 
a properly completed UST registration and self-certification form at 
least 30 days before the expiration date and also by failing to make 
available to a common carrier a valid, current TCEQ delivery certifi-
cate before accepting delivery of a regulated substance into the UST 
system; PENALTY: $2,626; ENFORCEMENT COORDINATOR: 
Jessica Schildwachter, (512) 239-2617; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(9) COMPANY: ConocoPhillips Specialty Products, Incorpo-
rated; DOCKET NUMBER: 2012-1802-WQ-E; IDENTIFIER: 
RN103121216; LOCATION: Bryan, Brazos County; TYPE OF 
FACILITY: petroleum refinery; RULE VIOLATED: 30 TAC 
§281.25(a)(4), by failing to obtain a Multi-Sector General Permit 
(stormwater); PENALTY: $875; ENFORCEMENT COORDINATOR: 
Harvey Wilson, (512) 239-0321; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (817) 588-5800. 

(10) COMPANY: Crockett County Consolidated Independent School 
District; DOCKET NUMBER: 2012-1200-PST-E; IDENTIFIER: 
RN101785673; LOCATION: Ozona, Crockett County; TYPE 
OF FACILITY: refueling facility; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor the 
underground storage tanks (USTs) for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
30 TAC §334.7(d)(3), by failing to notify the agency of any change 
or additional information regarding the USTs within 30 days of the 
occurrence of the change or addition; 30 TAC §334.49(c)(2)(C) and 
(4) and TWC, §26.3475(d), by failing to inspect the impressed current 
cathodic protection system at least once every 60 days to ensure that 
the rectifier and other system components are operating properly, and 
also by failing to have the cathodic protection system inspected and 
tested for operability and adequacy of protection at a frequency of at 
least once every three years; and 30 TAC §334.10(b), by failing to 
maintain UST records and making them immediately available for 
inspection upon request by agency personnel; PENALTY: $7,751; EN-
FORCEMENT COORDINATOR: Rajesh Acharya, (512) 239-0577; 
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 
76903-7013, (325) 655-9479. 

(11) COMPANY: E. I. du Pont de Nemours and Company; DOCKET 
NUMBER: 2012-0861-AIR-E; IDENTIFIER: RN100216035; LO-
CATION: Nederland, Jefferson County; TYPE OF FACILITY: 

petrochemical plant; RULE VIOLATED: 30 TAC §116.115(b)(2)(F) 
and (c) and §122.143(4), Air Permit Number 4351, Special Conditions 
Number 1, Federal Operating Permit Number O1961, General Terms 
and Conditions and Special Terms and Conditions Number 13, and 
Texas Health and Safety Code, §382.085(b), by failing to prevent 
unauthorized emissions. Since this event could have been avoided 
by better maintenance and/or operational practices, the respondent 
is precluded from asserting an affirmative defense under 30 TAC 
§101.222; PENALTY: $7,500; Supplemental Environmental Project 
offset amount of $3,000 applied to Southeast Texas Regional Planning 
Commission - Southeast Texas Regional Air Monitoring Network 
Ambient Air Monitoring Station; ENFORCEMENT COORDINA-
TOR: Rebecca Johnson, (361) 825-3423; REGIONAL OFFICE: 3870 
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(12) COMPANY: Federal Aviation Administration; DOCKET NUM-
BER: 2012-0678-PST-E; IDENTIFIER: RN105513006; LOCATION: 
Houston, Harris County; TYPE OF FACILITY: underground storage 
tank (UST) for an emergency back up generator; RULE VIOLATED: 
30 TAC §334.8(c)(4)(A)(vii), (5)(A)(i) and (B)(ii), and Texas Health 
and Safety Code, §26.3467(a), by failing to renew a previously issued 
UST delivery certificate by submitting a properly completed UST 
registration and self-certification form at least 30 days before the expi-
ration date and also by failing to make available to a common carrier 
a valid, current TCEQ delivery certificate before accepting delivery of 
a regulated substance into the UST system; 30 TAC §334.49(a) and 
TWC, §26.3475(d), by failing to provide proper corrosion protection 
for the UST system; 30 TAC §334.50(b)(1)(A) and (2) and TWC, 
§26.3475(b) and (c)(1), by failing to monitor the UST for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring) and also by failing to provide release detection 
for the suction piping associated with the UST system; and 30 TAC 
§334.10(b), by failing to maintain UST records and making them 
immediately available for review upon request by agency personnel; 
PENALTY: $8,500; ENFORCEMENT COORDINATOR: Danielle 
Porras, (713) 767-3682; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(13) COMPANY: FOREST GLEN, INCORPORATED; DOCKET 
NUMBER: 2012-1224-MWD-E; IDENTIFIER: RN103015376; 
LOCATION: Houston, Walker County; TYPE OF FACILITY: 
wastewater treatment; RULE VIOLATED: TWC, §26.121(a)(1), 
30 TAC §305.125(1), and Texas Pollutant Discharge Elimination 
System (TPDES) Permit Number WQ0011844001, Interim Effluent 
Limitations and Monitoring Requirements Number 1, by failing to 
comply with permitted effluent limitations; and 30 TAC §305.125(1) 
and (17) and TPDES Permit Number WQ0011844001, Sludge Pro-
visions, by failing to timely submit the annual sludge report for the 
monitoring period ending July 31, 2011, by September 1, 2011; 
PENALTY: $10,500; ENFORCEMENT COORDINATOR: JR Cao, 
(512) 239-2543; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, 
Houston, Texas 77023-1486, (713) 767-3500. 

(14) COMPANY: Gary L. Broadus dba Broadway Express; DOCKET 
NUMBER: 2012-1340-PST-E; IDENTIFIER: RN101999852; LOCA-
TION: Granbury, Hood County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and (2), and TWC, §26.3475(a) and (c)(1), by 
failing to monitor the underground storage tank (UST) for releases at a 
frequency of at least once every month (not to exceed 35 days between 
each monitoring) and also by failing to provide release detection for 
the pressurized piping associated with the UST system; PENALTY: 
$2,942; ENFORCEMENT COORDINATOR: Rebecca Boyett, (512) 
239-2503; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 
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(15) COMPANY: J. & A. GROCERY, INCORPORATED dba Meyer's 
Kwik Stop; DOCKET NUMBER: 2012-1208-PST-E; IDENTI-
FIER: RN102839248; LOCATION: Tolar, Hood County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI-
OLATED: 30 TAC §334.50(b)(1)(A) and (2), and TWC, §26.3475(a) 
and (c)(1), by failing to monitor the underground storage tanks (USTs) 
for releases at a frequency of at least once every month (not to exceed 
35 days between each monitoring) and also by failing to provide 
release detection for the piping associated with the USTs; and 30 
TAC §334.10(b), by failing to maintain UST records and making 
them immediately available for inspection upon request by agency 
personnel; PENALTY: $9,129; ENFORCEMENT COORDINATOR: 
Steven Van Landingham, (512) 239-5717; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(16) COMPANY: JAMIL ENTERPRISES, INCORPORATED dba 
Quick & Easy 2; DOCKET NUMBER: 2012-1387-PST-E; IDEN-
TIFIER: RN101810687; LOCATION: Wharton, Wharton County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §334.8(c)(4)(A)(vii), (5)(A)(i) and 
(B)(ii), and Texas Health and Safety Code, §26.3467(a), by failing to 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date and 
also by failing to make available to a common carrier a valid, current 
TCEQ delivery certificate before accepting delivery of a regulated 
substance into the UST system; and 30 TAC §334.50(b)(2) and TWC, 
§26.3475(a), by failing to provide release detection for the piping 
associated with the USTs; PENALTY: $4,443; ENFORCEMENT 
COORDINATOR: Judy Kluge, (817) 588-5825; REGIONAL OF-
FICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 
767-3500. 

(17) COMPANY: Jetta Operating Company, Incorporated; DOCKET 
NUMBER: 2012-0951-AIR-E; IDENTIFIER: RN106214273; LO-
CATION: Sherman, Grayson County; TYPE OF FACILITY: oil and 
gas production; RULE VIOLATED: 30 TAC §116.110(a) and Texas 
Health and Safety Code (THSC), §382.085(b) and §382.0518(a), by 
failing to obtain authorization to construct and operate a source of 
air emissions; and 30 TAC §122.121 and §122.130(b) and THSC, 
§382.054 and §382.085(b), by failing to obtain a Federal Operating 
Permit; PENALTY: $16,075; ENFORCEMENT COORDINATOR: 
Nadia Hameed, (713) 767-3629; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(18) COMPANY: Katherine S. Reiser dba Vivid Landscap-
ing; DOCKET NUMBER: 2012-1072-LII-E; IDENTIFIER: 
RN106347511; LOCATION: Fort Worth, Tarrant County; TYPE 
OF FACILITY: landscaping; RULE VIOLATED: 30 TAC §30.5(b) 
and TWC, §37.003, by failing to refrain from advertising or repre-
senting oneself to the public as a holder of a license or registration 
unless in possession of a current license or registration or unless 
employing an individual who holds a current license; PENALTY: 
$237; ENFORCEMENT COORDINATOR: Nadia Hameed, (713) 
767-3629; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(19) COMPANY: Luminant Big Brown Mining Company LLC 
and Luminant Mining Company LLC; DOCKET NUMBER: 
2012-1321-IWD-E; IDENTIFIER: RN103013892; LOCATION: Fair-
field, Freestone County; TYPE OF FACILITY: lignite mines; RULE 
VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1), Texas Pollu-
tant Discharge Elimination System Permit Number WQ0002700000, 
Effluent Limitations and Monitoring Requirements Numbers 1 and 3, 
for Outfall Numbers 001 and 201, by failing to comply with permitted 
effluent limitations; PENALTY: $5,558; ENFORCEMENT COOR-

DINATOR: Remington Burklund, (512) 239-2611; REGIONAL 
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 

(20) COMPANY: M & M Skillman, LLC; DOCKET NUMBER: 
2012-0995-PST-E; IDENTIFIER: RN101553162; LOCATION: Dal-
las, Dallas County; TYPE OF FACILITY: convenience store with 
retail sales of gasoline; RULE VIOLATED: 30 TAC §334.7(d)(3) 
and §334.8(c)(4)(C), by failing to notify the agency of any change 
or additional information regarding the underground storage tank 
(UST) within 30 days of the occurrence of the change or addition 
and also by failing to renew a delivery certificate by submitting a 
properly completed UST registration and new certification within 
30 days of the ownership change; 30 TAC §334.8(c)(5)(A)(i) and 
TWC, §26.3467(a), by failing to make available to a common carrier 
a valid, current TCEQ delivery certificate before accepting delivery 
of a regulated substance into the UST; 30 TAC §37.815(a) and (b), 
by failing to demonstrate acceptable financial assurance for taking 
corrective action and for compensating third parties for bodily injury 
and property damage caused by accidental releases arising from the 
operation of the petroleum UST; and 30 TAC §334.50(b)(1)(A) and 
(2) and TWC, §26.3475(a) and (c)(1), by failing to monitor the UST 
for releases at a frequency of at least once per month (not to exceed 35 
days between each monitoring) and also by failing to provide proper 
release detection for the pressurized piping associated with the UST 
system; PENALTY: $6,037; ENFORCEMENT COORDINATOR: 
Elvia Maske, (512) 239-0789; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(21) COMPANY: Martin-Tomlinson Roofing Company, Incorpo-
rated; DOCKET NUMBER: 2012-1031-PST-E; IDENTIFIER: 
RN101552099; LOCATION: Dallas, Dallas County; TYPE OF FA-
CILITY: fleet refueling; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) 
and (2) and TWC, §26.3475(a) and (c)(1), by failing to monitor 
the underground storage tanks (USTs) for releases at a frequency 
of at least once every month (not to exceed 35 days between each 
monitoring) and also by failing to provide proper release detection 
for the product piping associated with the UST system; PENALTY: 
$2,635; ENFORCEMENT COORDINATOR: David Carney, (512) 
239-2583; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(22) COMPANY: MRV Corporation dba Tiger Stop 2; DOCKET 
NUMBER: 2012-0485-PST-E; IDENTIFIER: RN101781094; LO-
CATION: New Braunfels, Comal County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.8(c)(4)(A)(vii), (5)(A)(i) and (B)(ii), and Texas Health 
and Safety Code, §26.3467(a), by failing to timely renew a previously 
issued underground storage tank (UST) delivery certificate by sub-
mitting a properly completed UST registration and self-certification 
form at least 30 days prior to the certificate expiration date and also by 
failing to make available to a common carrier a valid, current TCEQ 
delivery certificate before accepting delivery of a regulated substance 
into the USTs; 30 TAC §334.50(b)(2) and TWC, §26.3475(a), by 
failing to provide release detection for the piping associated with the 
UST system; 30 TAC §334.8(c)(5)(C), by failing to ensure that a 
legible tag, label, or marking with the tank identification number is 
permanently applied upon or affixed to either the top of the fill tube 
or to a non-removable point in the immediate area of the fill tube for 
each regulated UST; and 30 TAC §334.7(d)(3), by failing to notify the 
agency of any change or additional information regarding the UST 
system within 30 days from the date of occurrence of the change or 
addition, PENALTY: $7,652; ENFORCEMENT COORDINATOR: 
Trina Grieco, (210) 403-4006; REGIONAL OFFICE: 14250 Judson 
Road, San Antonio, Texas 78233-4480, (210) 490-3096. 
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(23) COMPANY: P & H Mining Equipment, Incorporated; DOCKET 
NUMBER: 2012-1821-WQ-E; IDENTIFIER: RN105415947; LOCA-
TION: Kilgore, Gregg County; TYPE OF FACILITY: mining; RULE 
VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a Multi-Sec-
tor General Permit (stormwater); PENALTY: $875; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL OF-
FICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(24) COMPANY: Panhandle Northern Railroad LLC; DOCKET 
NUMBER: 2012-1827-WQ-E; IDENTIFIER: RN100556315; LO-
CATION: Borger, Hutchinson County; TYPE OF FACILITY: 
transportation; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing 
to obtain a Multi-Sector General Permit (stormwater); PENALTY: 
$875; ENFORCEMENT COORDINATOR: Harvey Wilson, (512) 
239-0321; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo, 
Texas 79109-4933, (806) 353-9251. 

(25) COMPANY: Pasadena Refining System, Incorporated; DOCKET 
NUMBER: 2010-2073-AIR-E; IDENTIFIER: RN100716661; LO-
CATION: Pasadena, Harris County; TYPE OF FACILITY: petro-
leum refining plant; RULE VIOLATED: 30 TAC §116.115(c) and 
§122.143(4), Federal Operating Permit (FOP) Number O1544, Special 
Terms and Conditions (STC) Number 17, Air Permit Number 76192, 
Special Conditions (SC) Number 6, and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to maintain the required minimum 
level of pH in the Sorbent Regeneration System Caustic Scrubber 
(Unit ID VTLSG001) scrubbing solution; 30 TAC §116.115(c) and 
§122.143(4), FOP Number O1544, STC Number 17, Air Permit 
Number 22039, SC Number 6, and THSC, §382.085(b), by failing 
to operate Boiler 6 (Unit ID BLRHT006) within the required carbon 
monoxide limit of 50 parts per million (ppm) for a total of 685 hours; 
30 TAC §116.115(c) and §122.143(4), FOP Number O1544, STC 
Numbers 1A and 17, Air Permit Number 6059, SC Number 12, 40 
Code of Federal Regulations (CFR) §60.104(a)(2)(i), and THSC, 
§382.085, by failing to limit the in-stack hourly average for sulfur 
dioxide in the Sulfur Recovery Unit (SRU) Tail Gas Incinerator (Unit 
ID SRUIN001) to 250 ppm; 30 TAC §116.115(c) and §122.143(4), 
FOP Number O1544, STC Number 17, Air Permit Number 6059, SC 
Number 4, and THSC, §382.085(b), by failing to maintain the SRU 
Tail Gas Incinerator (Unit ID SRUIN001) at or above the minimum 
temperature of 1,250 degrees Fahrenheit and at the required oxygen 
level of 3%; 30 TAC §§115.725(l), 115.764(a)(3), 116.115(c) and 
122.143(4), FOP Number O1544, STC Number 1A, Air Permit 
Number 56389, SC Number 6E, and THSC, §382.085(b), by failing 
to operate the Highly Reactive Volatile Organic Compounds analyzers 
for the East and West Flares (Unit IDs FLRFNEAST and FLRFN-
WEST) and for the Complex Cooling Tower (Unit ID FUCTWCPX), 
at least 95% of the operational time averaged over a calendar year; 
30 TAC §116.115(c) and §122.143(4), FOP Number O1544, STC 
Number 17, Air Permit Number 6059, SC Number 5, and THSC, 
§382.085(b), by failing to maintain the required minimum flame zone 
temperature of 2,300 degrees Fahrenheit for the SRU and the Thermal 
Reactor; 30 TAC §116.115(c) and §122.143(4), FOP Number O1544, 
STC Number 17, Air Permit Number 56389, SC Number 1, and 
THSC, §382.085(b), by failing to comply with the annual allowable 
emissions rate; 30 TAC §101.201(a)(1)(B) and §122.143(4), FOP 
Number O1544, STC Number 2F, and THSC, §382.085(b), by failing 
to report an emissions event (Number 2008-224); 30 TAC §116.115(c) 
and §122.143(4), FOP Number O1544, STC Number 17, Air Permit 
Numbers 20246 and 56389, SC Numbers 4 and 14, and THSC, 
§382.085(b), by failing to demonstrate compliance with the hourly fill 
rate for Volatile Organic Compound Storage Tank Numbers 118, 330, 
and 820 from October 1, 2008 - September 30, 2009; and 30 TAC 
§116.115(c) and §122.143(4), FOP Number O1544, STC Numbers 1A 
and 17, Air Permit Numbers 5953, 20246, and 22039, SC Numbers 

1, 4, and 12, CFR §60.104(a)(1), and THSC, §382.085, by failing to 
limit the amount of hydrogen sulfide in fuel gas streams to 160 ppm; 
PENALTY: $757,153; Supplemental Environmental Project offset 
amount of $378,576 applied to Houston - Galveston Area Emission 
Reduction Credit Organization's Clean Cities/Clean Vehicles Program; 
ENFORCEMENT COORDINATOR: Nadia Hameed, (713) 767-3629; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(26) COMPANY: Richards Independent School District; DOCKET 
NUMBER: 2012-1257-MWD-E; IDENTIFIER: RN101513489; 
LOCATION: Grimes County; TYPE OF FACILITY: wastewater treat-
ment; RULE VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1), 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0013527001, Effluent Limitations and Monitoring Requirements 
Number 1, by failing to comply with the permitted effluent limits for 
total suspended solids; PENALTY: $2,237; ENFORCEMENT CO-
ORDINATOR: Nick Nevid, (512) 239-2612; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(27) COMPANY: Ridu Corporation dba 1st Choice Food 
Mart; DOCKET NUMBER: 2012-1061-PST-E; IDENTIFIER: 
RN102447828; LOCATION: Dallas, Dallas County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at 
a frequency of at least once every month (not to exceed 35 days 
between each monitoring); PENALTY: $2,250; ENFORCEMENT 
COORDINATOR: David Carney, (512) 239-2583; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(28) COMPANY: Schultz, Juan; DOCKET NUMBER: 2012-1803-
WOC-E; IDENTIFIER: RN106463615; LOCATION: Kingwood, 
Harris County; TYPE OF FACILITY: individual; RULE VIOLATED: 
30 TAC §30.5(a), by failing to obtain a required occupational license; 
PENALTY: $175; ENFORCEMENT COORDINATOR: Heather 
Podlipny, (512) 239-2603; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(29) COMPANY: The Original Adventure Camp, Incorpo-
rated; DOCKET NUMBER: 2011-2174-PWS-E; IDENTIFIER: 
RN101194561; LOCATION: Kerr County; TYPE OF FACILITY: 
public water supply; RULE VIOLATED: 30 TAC §290.109(f)(1)(A) 
and Texas Health and Safety Code, §341.031(a), by failing to com-
ply with the acute maximum contaminant level for fecal coliform 
and escherichia coli for the month of October 2010; and 30 TAC 
§290.116(b)(2) and §290.122(b), by failing to complete corrective 
action or be in compliance with an approved corrective action plan and 
schedule within 120 days of receiving notification from a laboratory 
of fecal indicator-positive raw groundwater source samples and by 
failing to provide notification to the customers of the facility regard-
ing the failure to complete corrective action; PENALTY: $1,536; 
ENFORCEMENT COORDINATOR: Stephen Thompson, (512) 
239-2558; REGIONAL OFFICE: 14250 Judson Road, San Antonio, 
Texas 78233-4480, (210) 490-3096. 

(30) COMPANY: Travis County Water Control and Improvement 
District Number 20; DOCKET NUMBER: 2012-1144-PWS-E; 
IDENTIFIER: RN102677705; LOCATION: Austin, Travis County; 
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30 
TAC §290.113(f)(4) and Texas Health and Safety Code, §341.0315(c), 
by failing to comply with the maximum contaminant level of 0.08 
milligrams per liter for total trihalomethanes based on a running an-
nual average; PENALTY: $165; ENFORCEMENT COORDINATOR: 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Michaelle Sherlock, (210) 403-4076; REGIONAL OFFICE: 12100 
Park 35 Circle, Austin, Texas 78753-1808, (512) 339-2929. 
TRD-201205249 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: October 9, 2012 

Notice of Availability of the Draft 2012 Clean Water Act, 
§305(b) and §303(d) Integrated Report 
The Texas Commission on Environmental Quality (TCEQ or com-
mission) announces the availability of the Draft 2012 Clean Water 
Act (CWA), §305(b) and §303(d) Integrated Report. The Report 
is an overview of the status of surface waters in the state. Factors 
considered in evaluating the status of water bodies include concerns 
for public health, fitness for use by aquatic species and other wildlife, 
and specific pollutants and their possible sources. The Report includes 
a draft summary of water bodies that do not support beneficial uses or 
water quality criteria and those water bodies that demonstrate cause 
for concern. The Report is used by the TCEQ to support water quality 
management activities including monitoring; water quality standards 
revisions; total maximum daily loads; watershed protection plans; and 
best management practices to control pollution sources. 

The report will be available October 19, 2012 on the TCEQ Web 
site at: http://www.tceq.texas.gov/compliance/monitoring/water/qual-
ity/data/12twqi/public_comment.html. Information regarding the 
public comment period may also be found on this Web site. Review 
and comment on individual water bodies and the summaries, as 
described on this Web site, are encouraged through the end of the 
comment period on November 19, 2012. 

After the public comment period, the TCEQ will evaluate all additional 
data or information received. Changes made in response to any addi-
tional data or information submitted will be reflected in the Draft 2012 
Integrated Report which will be submitted to the United States Envi-
ronmental Protection Agency (EPA) for approval. 

The TCEQ will consider and respond to comments received during 
the comment period, in a "Response to Comments" document. The 
Response to Comments and the Draft 2012 Integrated Report will be 
posted on the Web site when the TCEQ sends the draft to the EPA. Com-
ments must be received by 5:00 p.m. on November 19, 2012. Informa-
tion must be submitted in writing via e-mail, post, fax, or special deliv-
ery, and cannot be accepted by phone. (http://www.tceq.texas.gov/com-
pliance/monitoring/water/quality/data/12twqi/public_comment.html.) 

Individuals unable to access documents on the TCEQ Web site may 
contact Andrew Sullivan, Texas Commission on Environmental Qual-
ity, Water Quality Planning Division, MC 234, P.O. Box 13087, Austin, 
Texas 78711-3087 or (512) 239-4587. 
TRD-201205242 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: October 9, 2012 

Notice of Correction - Order to Terminate Agreed Order 
TPDES Permit Number WQ0010353002 with the City of 
Lubbock 

In the October 5, 2012, issue of the Texas Register (37 TexReg 8071), 
the Texas Commission on Environmental Quality published a notice 
entitled "TCEQ Docket No. 2012-1903; Notice to Terminate Agreed 
Order TPDES Permit Number WQ0010353002 with the City of Lub-
bock" (TRD-201205090). 

Under Findings of Fact Number 1, the following two sentences have 
been removed: "The City purchased two sections of land in 1988 (now 
known as the 'Hancock Land Application Site' or 'HLAS') that were 
added to the Gray Farm, providing additional acreage for land applica-
tion of treated effluent. The City's Facilities contain elevated levels of 
nitrates." 

One new sentence was added to Findings of Fact Number 1: "The City's 
Facility contains elevated levels of nitrates." 

For questions concerning this error, please contact Kari L. Gilbreth at 
(512) 239-1320. 
TRD-201205241 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: October 9, 2012 

Notice of Correction to Agreed Order Number 14 

In the September 21, 2012, issue of the Texas Register (37 TexReg 
7507), the Texas Commission on Environmental Quality published a 
notice of Agreed Orders. Agreed Order Number 14, concerning Invista 
S.a.r.l, which appeared on page 7509, has been revised. The Supple-
mental Environmental Project should be Harris County - Ambient Air 
Pollutants Monitoring Study instead of Houston Regional Monitoring 
Corporation - Houston Area Air Monitoring. 

For questions concerning this error, please contact Debra Barber at 
(512) 239-0412. 
TRD-201205248 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: October 9, 2012 

Notice of District Petition 

Notices issued October 4, 2012. 

TCEQ Internal Control No. D-02022012-002; South Rains Water 
Supply Corporation (the "Petitioner") filed a resolution with the 
Texas Commission on Environmental Quality (TCEQ) to convert 
South Rains Water Supply Corporation to South Rains Special Utility 
District of Rains County. The petition was filed pursuant to Article 
XVI, Section 59 of the Constitution of the State of Texas; Chapters 
49 and 65 of the Texas Water Code; 30 Texas Administrative Code 
Chapters 291 and 293; and the procedural rules of the TCEQ. The 
nature and purpose of the petition are for the conversion of South 
Rains Water Supply Corporation and the organization, creation and 
establishment of South Rains Special Utility District of Rains County 
under the provisions of Article XVI, Section 59, Texas Constitution, 
and Chapter 65 of the Texas Water Code, as amended. The District 
shall have the purposes and powers in Chapters 49 and 65 of the 
Texas Water Code to provide water, and Certificate of Convenience 
and Necessity No. 10487 shall be transferred as provided in Chapter 
13, of the Texas Water Code, as amended. The nature of the services 
presently performed by South Rains Water Supply Corporation are 
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to supply water for municipal uses, domestic uses, power and com-
mercial purposes, and other beneficial uses or controls. The nature of 
the services proposed to be provided by South Rains Special Utility 
District of Rains County are supply water for municipal uses, domestic 
uses, power and commercial purposes, and other beneficial uses or 
controls. It is anticipated that conversion will have no adverse effects 
on the rates and services provided to the customers. 

TCEQ Internal Control No. D-07242012-022; Lookout Partners, L.P. 
and Key-Deer Holdings, L.P. (collectively, "Petitioner") filed a petition 
for creation of Travis County Municipal Utility District No. 19 (Dis-
trict) with the Texas Commission on Environmental Quality (TCEQ). 
The petition was filed pursuant to Article XVI, Section 59 of the Con-
stitution of the State of Texas; Chapters 49 and 54 of the Texas Water 
Code; 30 Texas Administrative Code Chapter 293; and the procedural 
rules of the TCEQ. The petition states the following: (1) the Petitioner 
is the owner of a majority in value of the land to be included in the 
proposed District; (2) there is an only one lienholder, Prosperity Bank, 
on the property to be included in the proposed District and the before 
mentioned entity has consented to the petition; (3) the proposed Dis-
trict will contain wholly approximately 624.20 acres located in Travis 
County, Texas; and (4) the proposed District is within the corporate 
boundaries of the City of Leander, Texas, and no portion of land within 
the proposed District is within the corporate limits or extraterritorial ju-
risdiction of any other city, town or village in Texas. By Ordinance No. 
12-035-00, effective July 5, 2012, the City of Leander, Texas, gave its 
consent to the creation of the proposed District, pursuant to Texas Wa-
ter Code §54.016 and authorized the Petitioner to initiate proceedings 
to create this political subdivision within its jurisdiction. The petition 
further states that the proposed District will: (1) purchase, construct, 
acquire, improve, extend maintain and operate a waterworks and sani-
tary sewer system for domestic and commercial purposes; (2) purchase, 
construct, acquire, improve, extend, maintain, and operate works, im-
provements, facilities, plants, equipment and appliances helpful or nec-
essary to provide more adequate drainage for the proposed District; 
(3) control, abate, and amend local storm waters or other harmful ex-
cesses of water, all as more particularly described in an engineer's re-
port filed simultaneously with the filing of this petition; (4) construct, 
acquire, improve, maintain, and operate such additional facilities, sys-
tems, plants, and enterprises as shall be consistent with the purposes 
for which the District is created; (5) finance one or more facilities de-
signed or utilized to perform fire fighting services; and (6) purchase, 
construct, acquire, improve, extend, maintain, operate, improvements, 
facilities, and equipment for the purpose of providing parks and recre-
ational facilities to the extent authorized and permitted under state law 
and construct, acquire, or improve certain road facilities. According 
to the petition, a preliminary investigation has been made to determine 
the cost of the project, and it is estimated by the petitioner, from the 
information available at this time, that the cost of said project will be 
approximately $65,882,000. 

TCEQ Internal Control No. D-07242012-023; Lookout Partners, L.P. 
and Key-Deer Holdings, L.P. (collectively, "Petitioner") filed a petition 
for creation of Travis County Municipal Utility District No. 20 (Dis-
trict) with the Texas Commission on Environmental Quality (TCEQ). 
The petition was filed pursuant to Article XVI, Section 59 of the Con-
stitution of the State of Texas; Chapters 49 and 54 of the Texas Wa-
ter Code; 30 Texas Administrative Code Chapter 293; and the pro-
cedural rules of the TCEQ. The petition states the following: (1) the 
Petitioner is the owner of a majority in value of the land to be in-
cluded in the proposed District; (2) there is an only one lienholder, 
Prosperity Bank, on the property to be included in the proposed Dis-
trict and the before mentioned entity has consented to the petition; (3) 
the proposed District will contain approximately 754.55 acres located 
in Travis County, Texas; and (4) the proposed District is wholly within 

the corporate boundaries of the City of Leander, Texas, and no portion 
of land within the proposed District is within the corporate limits or 
extraterritorial jurisdiction of any other city, town or village in Texas. 
By Ordinance No. 12-036-00, effective July 5, 2012, the City of Le-
ander, Texas, gave its consent to the creation of the proposed District, 
pursuant to Texas Water Code §54.016 and authorized the Petitioner to 
initiate proceedings to create this political subdivision within its juris-
diction. The petition further states that the proposed District will: (1) 
purchase, construct, acquire, improve, extend, maintain, and operate 
a waterworks and sanitary sewer system for domestic and commercial 
purposes; (2) purchase, construct, acquire, improve, extend, maintain, 
and operate works, improvements, facilities, plants, equipment and ap-
pliances helpful or necessary to provide more adequate drainage for the 
proposed District; (3) control, abate, and amend local storm waters or 
other harmful excesses of water, all as more particularly described in 
an engineer's report filed simultaneously with the filing of this peti-
tion; (4) construct, acquire, improve, maintain, and operate such addi-
tional facilities, systems, plants, and enterprises as shall be consistent 
with the purposes for which the District is created; (5) finance one or 
more facilities designed or utilized to perform fire fighting services; (6) 
purchase, construct, acquire, improve, extend, maintain, and operate 
improvements, facilities, and equipment for the purpose of providing 
recreational facilities to the extent authorized and permitted under state 
law; and (7) construct, acquire, or improve certain road facilities. Ac-
cording to the petition, a preliminary investigation has been made to 
determine the cost of the project, and it is estimated by the petitioner, 
from the information available at this time, that the cost of said project 
will be approximately $63,924,000. 

TCEQ Internal Control No. D-07242012-024; Lookout Partners, L.P. 
and Key-Deer Holdings, L.P. (collectively, "Petitioner") filed a petition 
for creation of Travis County Municipal Utility District No. 21 (Dis-
trict) with the Texas Commission on Environmental Quality (TCEQ). 
The petition was filed pursuant to Article XVI, Section 59 of the Con-
stitution of the State of Texas; Chapters 49 and 54 of the Texas Wa-
ter Code; 30 Texas Administrative Code Chapter 293; and the pro-
cedural rules of the TCEQ. The petition states the following: (1) the 
Petitioner is the owner of a majority in value of the land to be in-
cluded in the proposed District; (2) there is an only one lienholder, 
Prosperity Bank, on the property to be included in the proposed Dis-
trict and the before mentioned entity has consented to the petition; (3) 
the proposed District will contain approximately 739.85 acres located 
in Travis County, Texas; and (4) the proposed District is wholly within 
the corporate boundaries of the City of Leander, Texas, and no portion 
of land within the proposed District is within the corporate limits or 
extraterritorial jurisdiction of any other city, town or village in Texas. 
By Ordinance No. 12-034-00, effective July 5, 2012, the City of Le-
ander, Texas, gave its consent to the creation of the proposed District, 
pursuant to Texas Water Code §54.016 and authorized the Petitioner to 
initiate proceedings to create this political subdivision within its juris-
diction. The petition further states that the proposed District will: (1) 
purchase, construct, acquire, improve, extend, maintain, and operate 
a waterworks and sanitary sewer system for domestic and commercial 
purposes; (2) purchase, construct, acquire, improve, extend, maintain, 
and operate works, improvements, facilities, plants, equipment and ap-
pliances helpful or necessary to provide more adequate drainage for the 
proposed District; (3) control, abate, and amend local storm waters or 
other harmful excesses of water, all as more particularly described in 
an engineer's report filed simultaneously with the filing of this peti-
tion; (4) construct, acquire, improve, maintain, and operate such addi-
tional facilities, systems, plants, and enterprises as shall be consistent 
with the purposes for which the District is created; (5) finance one or 
more facilities designed or utilized to perform fire fighting services; (6) 
purchase, construct, acquire, improve, extend, maintain, and operate 
improvements, facilities, and equipment for the purpose of providing 
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recreational facilities to the extent authorized and permitted under state 
law; and (7) construct, acquire, or improve certain road facilities. Ac-
cording to the petition, a preliminary investigation has been made to 
determine the cost of the project, and it is estimated by the petitioner, 
from the information available at this time, that the cost of said project 
will be approximately $56,717,000. 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site at 
www.tceq.texas.gov/comm_exec/cc/pub_notice.html or call the Office 
of the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must 
submit the following: (1) your name (or for a group or association, an 
official representative), mailing address, daytime phone number, and 
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case 
hearing"; (4) a brief description of how you would be affected by the 
petition in a way not common to the general public; and (5) the loca-
tion of your property relative to the proposed District's boundaries. You 
may also submit your proposed adjustments to the petition. Requests 
for a contested case hearing must be submitted in writing to the Office 
of the Chief Clerk at the address provided below. The Executive Di-
rector may approve the petition unless a written request for a contested 
case hearing is filed within 30 days after the newspaper publication of 
this notice. If a hearing request is filed, the Executive Director will not 
approve the petition and will forward the petition and hearing request to 
the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting. If a contested case hearing is held, it will be a legal 
proceeding similar to a civil trial in state district court. Written hear-
ing requests should be submitted to the Office of the Chief Clerk, MC 
105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest 
Counsel, MC 103, at the same address. For additional information, 
individual members of the general public may contact the Districts Re-
view Team, at (512) 239-4691. Si desea información en español, puede 
llamar al (512) 239-0200. General information regarding TCEQ can be 
found at our web site at www.tceq.texas.gov. 
TRD-201205269 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: October 10, 2012 

Notice of Water Quality Applications 
The following notices were issued on September 28, 2012 through Oc-
tober 5, 2012. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

TEXAS DEPARTMENT OF TRANSPORTATION, operates the 
Texas Department of Transportation-Beaumont District Municipal 
Separate Storm Sewer System (MS4), has applied for a renewal of 

Texas Pollutant Discharge Elimination System (TPDES) Permit No. 
WQ0004644000 to authorize storm water point source discharges 
to surface water in the state from the Texas Department of Trans-
portation-Beaumont District MS4. The MS4 is located within the 
corporate boundary of the City of Beaumont, in Jefferson County, 
Texas 77701-77710, 77713, 77720, 77725, and 77726. 

CITY OF HOUSTON has applied for a renewal of TPDES Permit No. 
WQ0010495078, which authorizes the discharge of treated domestic 
wastewater at an annual average flow not to exceed 8,000,000 gallons 
per day. The facility is located at 2450 Rankin Road, south of and 
adjacent to Rankin Road and approximately 3,000 feet east of the Al-
dine-Westfield and Rankin Road intersection in the City of Houston in 
Harris County, Texas 77032. 

HARRIS COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO 119 has applied for a renewal of TPDES Permit No. 
WQ0011024001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 995,000 gallons per 
day. The facility is located approximately 2,000 feet south of Spring 
Cypress Road and 5,000 feet east of the intersection of Louetta Road 
and Spring Cypress Road in Harris County, Texas 77379. 

TRINITY RIVER AUTHORITY OF TEXAS has applied for a re-
newal of TPDES Permit No. WQ0011310001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 25,000 gallons per day. The facility is located at 21 Wolf Creek 
Park Road, approximately 0.3 mile from Farm-to-Market Road 224 at 
a point approximately 2.7 miles southeast of the intersection of State 
Highway 156 and Farm-to-Market Road 224 in San Jacinto County, 
Texas 77331. 

NATIONAL OILWELL VARCO LP an oilfield pipe inspection ser-
vice, has applied for a renewal of TPDES Permit No. WQ0012386001, 
which authorizes the discharge of treated domestic wastewater at a 
daily average flow not to exceed 9,000 gallons per day. The facility 
is located at 10222 Sheldon Road, Houston, Texas, approximately 1/4 
mile south of the intersection of Old Beaumont Highway and Sheldon 
Road, on the east side of Sheldon Road in Harris County, Texas 77049. 

JM TEXAS LAND FUND NO 4 LP has applied for a renewal of 
TPDES Permit No. WQ0014799001, which authorizes the discharge 
of treated domestic wastewater at an annual average flow not to exceed 
1,200,000 gallons per day. The facility will be located approximately 
5,000 feet south and 1,700 feet east of the intersection of Betka Road 
and U.S. Highway 290 in Harris County, Texas 77447. 

CITY OF PENITAS has applied for a renewal of TPDES Permit No. 
WQ0014884001 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 750,000 gallons per 
day. The facility is located at 2300 Chihuahua Road approximately 
2,000 feet east of the intersection of 19th Street and Military Road 
(1427) in Hidalgo County, Texas 78576. 

LOCHINVAR GOLF CLUB has applied for a renewal of TPDES Per-
mit No. WQ0014891001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 5,000 gallons 
per day. The facility is located at 2000 Farrell Road, approximately 
2,100 feet east-southeast of the intersection of Hardy Road and Far-
rell Road and 2.3 miles east-northeast of the intersection of Interstate 
Highway 45 and Kuykendahl Road in Harris County, Texas 77073. 

TRINITY @ WINDFERN LLC has applied for a new permit, pro-
posed TPDES Permit No. WQ0015040001, to authorize the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
40,000 gallons per day. The facility was previously permitted under 
TPDES Permit No. WQ0013509001 which expired on March 1, 2012. 
The facility is located at 9401 Windfern Road approximately 300 feet 
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south of Zaka Road and approximately 3 miles north of the intersec-
tion of Windfern Road and U.S. Highway 290 in Harris County, Texas 
77064. 

SOUTH CENTRAL WATER COMPANY has applied for a new per-
mit, proposed TPDES Permit No. WQ0015046001, to authorize the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 300,000 gallons per day. The facility will be located 2000 feet 
southwest of the intersection of Ranch Road 869 and County Road 133 
in Reeves County, Texas 79772. 

If you need more information about these permit applications or the 
permitting process, please call the Texas Commission on Environmen-
tal Quality (TCEQ) Public Education Program, toll free, at 1-800-687-
4040. General information about the TCEQ can be found on our web 
site at www.tceq.texas.gov. Si desea información en español, puede 
llamar al 1-800-687-4040. 
TRD-201205268 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: October 10, 2012 

Texas Ethics Commission 
List of Late Filers 
Listed below are the names of filers from the Texas Ethics Commission 
who did not file reports, or failed to pay penalty fines for late reports in 
reference to the listed filing deadline. If you have any questions, you 
may contact Robbie Douglas at (512) 463-5780. 

Deadline: Semiannual Report due January 17, 2012, for Candi-
dates and Officeholders 

Randall Dale Parker, 6440 N. Central Expy., Ste. 205, Dallas, Texas 
75206-4123 

Deadline: Semiannual Report due July 16, 2012, for Candidates 
and Officeholders 

Delicia Herrera, P.O. Box 37238, San Antonio, Texas 78237 

Deadline: Semiannual Report due July 16, 2012, for Committees 

Alejandro Martinez, 4600 Mueller Blvd. #1028, Austin, Texas 78723-
3191 

Deadline: Lobby Activities Report due January 10, 2012 

Ben Campbell, P.O. Box 91294, Austin, Texas 78709-1294 

Deadline: Personal Financial Statement due December 9, 2010 

Cheryl D. Patterson, 1795 Laubach Rd., Seguin, Texas 78155 

Deadline: Personal Financial Statement due November 3, 2011 

Joshua Daniel Baker, 215 Fieldstone Place, College Station, Texas 
77845-5763 

TRD-201205208 
David Reisman 
Executive Director 
Texas Ethics Commission 
Filed: October 3, 2012 

Texas Facilities Commission 
Request for Proposals #303-3-20356 

The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), the Department of Family and 
Protective Services (DFPS), and the Department of Aging and Disabil-
ity Services (DADS), announces the issuance of Request for Propos-
als (RFP) #303-3-20356. TFC seeks a five (5) or ten (10) year lease 
of approximately 8,357 square feet of office space in Carrizo Springs, 
Dimmit County, Texas. 

The deadline for questions is November 5, 2012, and the deadline for 
proposals is November 13, 2012, at 3:00 p.m. The award date is Jan-
uary 16, 2013. TFC reserves the right to accept or reject any or all 
proposals submitted. TFC is under no legal or other obligation to ex-
ecute a lease on the basis of this notice or the distribution of an RFP. 
Neither this notice nor the RFP commits TFC to pay for any costs in-
curred prior to the award of a grant. 

Parties interested in submitting a proposal may obtain infor-
mation by contacting the Regional Leasing Assistant, Eve-
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102814. 
TRD-201205273 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: October 9, 2012 

♦ ♦ ♦ 
Department of State Health Services 
Amendment to the Schedules of Controlled Substances 
The one hundred twelfth United States Congress passed and the Pres-
ident signed the Food and Drug Administration Safety and Innovation 
Act (FDASIA) effective July 9, 2012. Subtitle D of FDASIA, entitled 
"Synthetic Drug Abuse Act" placed multiple new hallucinogenic and 
cannabimimetic agents into Schedule I of the Federal Controlled Sub-
stances Act. 

Pursuant to Section 481.034(g), as amended by the 75th legislature, of 
the Texas Controlled Substances Act, Health and Safety Code, Chap-
ter 481, at least thirty-one days have expired since notice of the above 
referenced action was signed; and David L. Lakey, M.D., in the capac-
ity as Commissioner of the Texas Department of State Health Services, 
hereby orders that the substances listed below be added to Schedule I, 
effective October 3, 2012. 

2-(3-hydroxycyclohexyl)phenol with substitution at the 5-position of 
the phenolic ring by alkyl or alkenyl, whether or not substituted on the 
cyclohexyl ring to any extent. 

3-(1-naphthoyl)indole or 3-(1-naphthylmethane)indole by substitution 
at the nitrogen atom of the indole ring, whether or not further substi-
tuted on the indole ring to any extent, whether or not substituted on the 
naphthoyl or naphthyl ring to any extent. 

3-(1-naphthoyl)pyrrole by substitution at the nitrogen atom of the pyr-
role ring, whether or not further substituted in the pyrrole ring to any 
extent, whether or not substituted on the naphthoyl ring to any extent. 

1-(1-naphthylmethylene)indene by substitution of the 3-position of the 
indene ring, whether or not further substituted in the indene ring to any 
extent, whether or not substituted on the naphthyl ring to any extent. 

3-phenylacetylindole or 3-benzoylindole by substitution at the nitrogen 
atom of the indole ring, whether or not further substituted in the indole 
ring to any extent, whether or not substituted on the phenyl ring to any 
extent. 
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5-(1,1-Dimethylheptyl)-2-[(1R,3S)-3-hydroxycyclohexyl]-phenol
 
(Other names: CP-47,497);
 

5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-hydroxycyclohexyl]-phenol
 
(Other names: cannabicyclohexanol or CP-47,497 C8 homolog);
 

1-pentyl-3-(1-naphthoyl)indole (Other names: JWH-018 and AM678);
 

1-butyl-3-(1-naphthoyl)indole (Other names: JWH-073);
 

1-hexyl-3-(1-naphthoyl)indole (JWH-019);
 

1-[2-(4-Morpholinyl)ethyl]-3-(1-naphthoyl)indole (Other names:
 
JWH-200);
 

1-pentyl-3-(2-methoxyphenylacetyl)indole (Other names: JWH-250);
 

1-pentyl-3-[1-(4-methoxynaphthoyl)]indole (Other names: JWH-
081);
 

1-pentyl-3-(4-methyl-1-naphthoyl)indole (Other names: JWH-122);
 

1-pentyl-3-(4-chloro-1-naphthoyl)indole (Other names: JWH-398);
 

1-(5-fluoropentyl)-3-(1-naphthoyl)indole (Other names: AM2201);
 

1-(5-fluoropentyl)-3-(2-iodobenzoyl)indole (Other names: AM694);
 

1-pentyl-3-[(4-methoxy)-benzoyl]indole (Other names: SR-19 and
 
RCS-4);
 

1-cyclohexylethyl-3-(2-methoxyphenylacetyl)indole (Other names:
 
SR-18 and RCS-8); and,
 

1-pentyl-3-(2-chlorophenylacetyl)indole (Other names: JWH-203).
 

Any substances that are named above shall be deleted from the section
 
entitled Schedule I Temporarily Scheduled substances if there is a du-
plicate entry. 

SCHEDULES 

Nomenclature: Controlled substances listed in these schedules are in-
cluded by whatever official, common, usual, chemical, or trade name 
they may be designated. 

SCHEDULE I 

Schedule I consists of: 

Schedule I opiates 

*** 

Schedule I opium derivatives 

*** 

Schedule I hallucinogenic substances 

Unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation that contains any quantity of 
the following hallucinogenic substances or that contains any of the sub-
stance's salts, isomers, and salts of isomers if the existence of the salts, 
isomers, and salts of isomers is possible within the specific chemical 
designation         
stances section only, the term "isomer" includes optical, position, and 
geometric isomers): 

(1) Alpha-ethyltryptamine (some trade or other names: etryptamine; 
Monase; alpha ethyl-1H-indole-3-ethanamine; 3-(2-aminobutyl) 
indole; alpha-ET; AET); 

(2) alpha-methyltryptamine (AMT), its isomers, salts, and salts of iso-
mers; 

(for the purposes of this Schedule I hallucinogenic sub-

(3) 4-bromo-2,5-dimethoxyamphetamine (some trade or other 
names: 4-bromo-2,5-dimethoxy-alpha-methylphenethylamine; 
4-bromo-2,5-DMA); 

(4) 4-bromo-2,5-dimethoxyphenethylamine (some trade or other 
names: Nexus; 2C-B; 2-(4-bromo-2,5-dimethoxyphenyl)-1-
aminoethane; alpha-desmethyl DOB); 

(5) 2,5-dimethoxyamphetamine (some trade or other names: 
2,5-dimethoxy-alpha-methylphenethylamine; 2,5-DMA); 

(6) 2,5-dimethoxy-4-ethylamphetamine (some trade or other names: 
DOET); 

(7) 2,5-dimethoxy-4-(n)-propylthiophenethylamine (2C-T-7), its opti-
cal isomers, salts and salts of isomers; 

(8) 5-methoxy-N,N-diisopropyltryptamine (5-MeO-DIPT), its iso-
mers, salts, and salts of isomers; 

(9) 5-methoxy-3,4-methylenedioxy-amphetamine; 

(10) 4-methoxyamphetamine (some trade or other names: 4-methoxy-
alpha-methylphenethylamine; paramethoxyamphetamine; PMA); 

(11) 1-methyl-4-phenyl-1,2,5,6-tetrahydro-pyridine (MPTP); 

(12) 4-methyl-2,5-dimethoxyamphetamine (some trade and other 
names: 4-methyl-2,5-dimethoxy-alpha-methyl-phenethylamine; 
"DOM"; and "STP"); 

(13) 3,4-methylenedioxy-amphetamine; 

(14) 3,4-methylenedioxy-methamphetamine (MDMA, MDM); 

(15) 3,4-methylenedioxy-N-ethylamphetamine (some trade or other 
names: N-ethyl-alpha-methyl-3,4(methylenedioxy)phenethylamine; 
N-ethyl MDA; MDE; MDEA); 

(16) 3,4,5-trimethoxy amphetamine; 

(17) N-hydroxy-3,4-methylenedioxyamphetamine (Also known as 
N-hydroxy MDA); 

(18) 5-methoxy-N,N-dimethyltryptamine (Some trade or other names: 
5-methoxy-3-[2-(dimethylamino)ethyl]indole; 5-MeO-DMT; 

(19) Bufotenine (some trade and other names: 3-(beta-Dimethy-
laminoethyl)-5-hydroxyindole; 3-(2-dimethylaminoethyl)-5-indolol; 
N,N-dimethylserotonin; 5-hydroxy-N,N-dimethyltryptamine; map-
pine); 

(20) Diethyltryptamine (some trade and other names: N,N-Diethyl-
tryptamine; DET); 

(21) Dimethyltryptamine (some trade and other names: DMT); 

(22) Ethylamine Analog of Phencyclidine (some trade or other names: 
N-ethyl-1-phenylcyclohexylamine; (1-phenylcyclohexyl) ethylamine; 
N-(1-phenylcyclohexyl)-ethylamine; cyclohexamine; PCE); 

(23) Ibogaine (some trade or other names: 7-Ethyl-6,6-beta, 
7,8,9,10,12,13-octhydro-2-methoxy-6,9-methano-5H-pyrido[1',2':1,2] 
azepino [5,4-b] indole; taber-nanthe iboga); 

(24) Lysergic acid diethylamide; 

(25) Marihuana; 

(26) Mescaline; 

(27) N-benzylpiperazine (some other names: BZP; 1-benzylpiper-
azine), its optical isomers, salts and salts of isomers; 

(28) N-ethyl-3-piperidyl benzilate; 

(29) N-methyl-3-piperidyl benzilate; 
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(30) Parahexyl (some trade or other names: 3-Hexyl-1-hy-
droxy-7,8,9,10-tetrahydro-6,6,9-trimethyl-6H-dibenzo [b,d] pyran; 
Synhexyl); 

(31) Peyote, unless unharvested and growing in its natural state, mean-
ing all parts of the plant classified botanically as Lophophora, whether 
growing or not, the seeds of the plant, an extract from a part of the 
plant, and every compound, manufacture, salt, derivative, mixture, or 
preparation of the plant, its seeds, or extracts; 

(32) Psilocybin; 

(33) Psilocin; 

(34) Pyrrolidine analog of phencyclidine (some trade or other names: 
1-(1-phenyl-cyclohexyl)-pyrrolidine, PCPy, PHP); 

(35) Tetrahydrocannabinols; 

meaning tetrahydrocannabinols naturally contained in a plant of the 
genus Cannabis (cannabis plant), as well as synthetic equivalents of 
the substances contained in the cannabis plant, or in the resinous ex-
tractives of such plant, and/or synthetic substances, derivatives, and 
their isomers with similar chemical structure and pharmacological ac-
tivity to those substances contained in the plant, such as the following: 

1 cis or trans tetrahydrocannabinol, and their optical isomers; 

6 cis or trans tetrahydrocannabinol, and their optical isomers; and 

3,4 cis or trans tetrahydrocannabinol, and its optical isomers. 

(Since nomenclature of these substances is not internationally standard-
ized, compounds of these structures, regardless of numerical designa-
tion of atomic positions covered.); 

(36) Thiophene analog of phencyclidine (some trade or other names: 
1-[1-(2-thienyl) cyclohexyl] piperidine; 2-thienyl analog of phencycli-
dine; TPCP); 

(37) 1-[1-(2-thienyl)cyclohexyl]pyrrolidine (some trade or other 
names: TCPy); 

*(38) 4-methylmethcathinone (Other names: 4-methyl-N-methylcathi-
none; mephedrone); 

*(39) 3,4-methylenedioxypyrovalerone (MDPV); 

*(40) 2-(2,5-Dimethoxy-4-ethylphenyl)ethanamine (Other names: 
2C-E); 

*(41) 2-(2,5-Dimethoxy-4-methylphenyl)ethanamine (Other names: 
2C-D); 

*(42) 2-(4-Chloro-2,5-dimethoxyphenyl)ethanamine (Other names: 
2C-C); 

*(43) 2-(4-Iodo-2,5-dimethoxyphenyl)ethanamine (Other names: 
2C-I); 

*(44) 2-[4-(Ethylthio)-2,5-dimethoxyphenyl]ethanamine (Other 
names: 2C-T-2); 

*(45) 2-[4-(Isopropylthio)-2,5-dimethoxyphenyl]ethanamine (Other 
names: 2C-T-4); 

*(46) 2-(2,5-Dimethoxyphenyl)ethanamine (Other names: 2C-H); 

*(47) 2-(2,5-Dimethoxy-4-nitro-phenyl)ethanamine (Other names: 
2C-N); and 

*(48)2-(2,5-Dimethoxy-4-(n)-propylphenyl)ethanamine (Other 
names: 2C-P). 

Schedule I stimulants 

*** 

Schedule I depressants 

*** 

*Schedule I Cannabimimetic agents 

Unless specifically exempted or unless listed in another schedule, any 
material, compound, mixture, or preparation which contains any quan-
tity of cannabimimetic agents, or which contains their salts, isomers, 
and salts of isomers whenever the existence of such salts, isomers, and 
salts of isomers is possible within the specific chemical designation. 

(1) The term 'cannabimimetic agents' means any substance that is a 
cannabinoid receptor type 1 (CB1 receptor) agonist as demonstrated 
by binding studies and functional assays within any of the following 
structural classes: 

(1-1) 2-(3-hydroxycyclohexyl)phenol with substitution at the 5-posi-
tion of the phenolic ring by alkyl or alkenyl, whether or not substituted 
on the cyclohexyl ring to any extent. 

(1-2) 3-(1-naphthoyl)indole or 3-(1-naphthylmethane)indole by substi-
tution at the nitrogen atom of the indole ring, whether or not further 
substituted on the indole ring to any extent, whether or not substituted 
on the naphthoyl or naphthyl ring to any extent. 

(1-3) 3-(1-naphthoyl)pyrrole by substitution at the nitrogen atom of the 
pyrrole ring, whether or not further substituted in the pyrrole ring to any 
extent, whether or not substituted on the naphthoyl ring to any extent. 

(1-4) 1-(1-naphthylmethylene)indene by substitution of the 3-position 
of the indene ring, whether or not further substituted in the indene ring 
to any extent, whether or not substituted on the naphthyl ring to any 
extent. 

(1-5) 3-phenylacetylindole or 3-benzoylindole by substitution at the 
nitrogen atom of the indole ring, whether or not further substituted in 
the indole ring to any extent, whether or not substituted on the phenyl 
ring to any extent. 

(2) 5-(1,1-dimethylheptyl)-2-[(1R,3S)-3-hydroxycyclohexyl]-phenol 
(Other names: CP-47,497); 

(3) 5-(1,1-dimethyloctyl)-2-[(1R,3S)-3-hydroxycyclohexyl]-phenol 
(Other names: cannabicyclohexanol or CP-47,497 C8 homolog); 

(4) 1-pentyl-3-(1-naphthoyl)indole (Other names: JWH-018 and 
AM678); 

(5) 1-mutyl-3-(1-naphthoyl)indole (Other names: JWH-073); 

(6) 1-hexyl-3-(1-naphthoyl)indole (JWH-019); 

(7) 1-[2-(4-Morpholinyl)ethyl]-3-(1-naphthoyl)indole (Other names: 
JWH-200); 

(8) 1-pentyl-3-(2-methoxyphenylacetyl)indole (Other names: 
JWH-250); 

(9) 1-pentyl-3-[1-(4-methoxynaphthoyl)]indole (Other names: JWH-
081); 

(10) 1-pentyl-3-(4-methyl-1-naphthoyl)indole (Other names: 
JWH-122); 

(11) 1-pentyl-3-(4-chloro-1-naphthoyl)indole (Other names: 
JWH-398); 

(12) 1-(5-fluoropentyl)-3-(1-naphthoyl)indole (Other names: 
AM2201); 

(13) 1-(5-fluoropentyl)-3-(2-iodobenzoyl)indole (Other names: 
AM694); 
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(14) 1-pentyl-3-[(4-methoxy)-benzoyl]indole (Other names: SR-19 
and RCS-4); 

(15) 1-cyclohexylethyl-3-(2-methoxyphenylacetyl)indole (Other 
names: SR-18 and RCS-8); and 

(16) 1-pentyl-3-(2-chlorophenylacetyl)indole (Other names: 
JWH-203). 

*Schedule I temporarily listed substances subject to emergency sched-
uling 

Any material, compound, mixture or preparation which contains any 
quantity of the following substances: 

(1) 3,4-methylenedioxy-N-methylcathinone (methylone), its salts, iso-
mers. 

Note: Schedule changes are noted with a single asterisk. 
TRD-201205240 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: October 9, 2012 

Licensing Actions for Radioactive Materials 
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TRD-201205254 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: October 9, 2012 

Texas Department of Housing and Community
Affairs 
Announcement of Public Comment Period and Public Hearing 
Schedule for Comment 
The Texas Department of Housing and Community Affairs (TDHCA) 
announces the opening of the public comment period for the 2013 
HOME, Housing Tax Credit and Housing Trust Fund Regional Allo-
cation Formula (RAF) Methodology. The public comment period be-
gins Monday, October 15, 2012, and ends Monday October 29, 2012, 
at 5:00 p.m. 

Pursuant to Texas Government Code, §2306.1115 and §2306.111(d), 
the Department is required to use an RAF to allocate its HOME, Hous-
ing Tax Credit, and Housing Trust Fund funding. The RAF uses appro-

priate statistical data to measure affordable housing needs and available 
resources in 13 State Service Regions used for planning purposes. The 
RAF is revised annually to reflect current data, respond to public com-
ment, and better assess regional housing needs and available resources. 

In response to public comments for the 2012 draft RAF, the 2013 draft 
RAF has undergone substantial changes. New information has become 
available since the RAF began in 2000, and, after careful and thorough 
analysis, staff recommends a series of changes to increase accuracy 
and transparency. The proposed changes to the RAF were outlined in 
a Position Paper and were discussed via online forum from August 10 
to September 10, 2012. As a result of the online forum, additional 
models of the RAF were developed and presented to the public at a 
Roundtable for the Housing Tax Credit (HTC) RAF on September 26, 
2012. As a result of the Roundtable, an addendum to the Position Pa-
per was created on September 28, 2012, and posted online with the 
Position Paper. The Position Paper, materials discussed at the Round-
table and the First Addendum are all available online at http://www.td-
hca.state.tx.us/housing-center/pubs.htm. 

The public hearing for the RAF will be held on: 

October 24, 2012 (Wednesday) 
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1:00 p.m. 

Stephen F. Austin Building 

Room 172 

1700 North Congress Avenue 

Austin, Texas 78701 

Individuals who require auxiliary aids or services should contact Gina 
Esteves, ADA Responsible Employee, at least two (2) days before the 
scheduled hearing, at (512) 475-3943 or Relay Texas at 1-800-735-
2989, so that appropriate arrangements can be made. 

The RAF Methodology will be available on the Department's website 
at http://www.tdhca.state.tx.us/housing-center/pubs.htm. A hard copy 
of RAF Methodology can be requested by contacting the Housing Re-
source Center via mail at TDHCA, Housing Resource Center, P.O. 
Box 13941, Austin, Texas 78711-3941, or phone at (512) 475-3800, 
or email at info@tdhca.state.tx.us. 

Public comment on the RAF Methodology may be provided in writing 
via mail at Elizabeth Yevich, TDHCA, P.O. Box 13941, Austin, Texas 
78711-3941, or fax at (512) 475-1672, or email at elizabeth.yevich@td-
hca.state.tx.us. 
TRD-201205209 
Timothy K. Irvine 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: October 3, 2012 

Texas Department of Insurance, Division of 
Workers' Compensation 
Correction of Error 
The Texas Department of Insurance, Division of Workers' Compensa-
tion proposed new 28 TAC §126.17, concerning General Provisions 
Applicable to All Benefits, in the October 5, 2012, issue of the Texas 
Register (37 TexReg 7868). 

Two errors occur in the rule preamble. The errors and the corrected 
text follow. 

Page 7868, second column, second to last paragraph, first sentence. 

The phrase "maximum medical impairment" should be "maximum 
medical improvement". The corrected sentence reads as follows: 

"Proposed new §126.17 sets forth guidelines prescribing the circum-
stances under which an examination by a treating doctor or referral 
doctor to determine any issue under Labor Code §408.0041(a), other 
than maximum medical improvement and impairment rating, may be 
appropriate." 

Page 7869, first column, last paragraph, first sentence. 

The closing parenthesis should follow the word "Reimbursement" in-
stead of the word "examination". The corrected sentence reads as fol-
lows: 

"Proposed new §126.17(c) provides that the insurance carrier shall re-
imburse the injured employee reasonable travel expenses as specified 
in Chapter 134, Subchapter B of this title (relating to Miscellaneous 
Reimbursement) incurred in attending an appropriate medical exami-
nation." 
TRD-201205256 

Texas Department of Licensing and Regulation 
Vacancy on Licensed Breeders Advisory Committee 
The Texas Department of Licensing and Regulation (Department) 
announces a vacancy on the Licensed Breeders Advisory Committee 
(Committee) established by Texas Occupations Code, Chapter 802. 
The purpose of the Committee is to advise the Texas Commission 
of Licensing and Regulation (Commission) and the Department on: 
matters related to the administration and enforcement of Texas Oc-
cupations Code, Chapter 802, including licensing fees and standards 
adopted under Subchapter E. 

The Committee is composed of nine members appointed by the presid-
ing officer of the Commission, with the Commission's approval. The 
Committee consists of the following members: two members who are 
licensed breeders; two members who are veterinarians; two members 
who represent animal welfare organizations each of which has an of-
fice based in this state; two members who represent the public; and one 
member who is an animal control officer as defined in §829.001, Texas 
Health and Safety Code. Members of the Committee serve staggered 
four-year terms. The terms of four or five members expire on February 
1 of each odd-numbered year. This announcement is for the position 
of a veterinarian. 

Interested persons should submit an application on the Department's 
website at: https://www.license.state.tx.us/AdvisoryBoard/login.aspx. 
You may also download an application from: http://www.li-
cense.state.tx.us/applications/BRE%20Application.pdf. Applicant's 
can also request an application from the Texas Department of Li-
censing and Regulation by telephone: (800) 803-9202; FAX: (512) 
475-2874; or e-mail: advisory.boards@license.state.tx.us. 

Applicants may be asked to appear for an interview; however, any re-
quired travel for an interview would be at the applicant's expense. 
TRD-201205279 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: October 10, 2012 

Vacancy on Water Well Drillers Advisory Council 
The Texas Department of Licensing and Regulation (Department) an-
nounces a vacancy on the Water Well Drillers Advisory Council (Coun-
cil) established by the Texas Occupations Code, Chapter 1901. The 
pertinent rules may be found in 16 TAC §76.650. The purpose of the 
Council is to advise the Texas Commission of Licensing and Regula-
tion (Commission) on the contents of the licensing examination, the 
evaluation and recommendation of standards for continuing education 
programs, and rules for adoption by the Commission relating to the 
regulation of drillers registered under this chapter. 

The Council is composed of nine members appointed by the presiding 
officer of the Commission, with the approval of the Commission. The 
Council consists of six licensed drillers who are residents of this state. 
One driller shall be selected from the state at large and one of each 
of the remaining five drillers shall be selected from the Gulf Coast, 
Trans-Pecos, Central Texas, Northeast Texas, and the Panhandle-South 
Plains areas. Three members must be representatives of the public. A 
person is not eligible for public membership if the person or the person's 
spouse is licensed by an occupational regulatory agency in the field of 
well drilling, or is employed by, participates in the management of, or 
has, other than as a consumer, a financial interest in a business entity or 
other organization related to the field of well drilling. Members serve 
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staggered six-year terms expiring September 15. This announcement 
is for a public member. 

Interested persons should submit an application on the Department's 
website at: https://www.license.state.tx.us/AdvisoryBoard/login.aspx. 
You may also download an application from: http://www.li-
cense.state.tx.us/applications/BRE%20Application.pdf. Applicant's 
can also request an application from the Texas Department of Li-
censing and Regulation by telephone: (800) 803-9202; FAX: (512) 
475-2874; or e-mail: advisory.boards@license.state.tx.us. 

Applicants may be asked to appear for an interview; however, any re-
quired travel for an interview would be at the applicant's expense. 
TRD-201205278 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Filed: October 10, 2012 

Texas Low-Level Radioactive Waste Disposal
Compact Commission 
Notice of Receipt of Application for Importation of Waste and 
Import Agreement 
Please take notice that, pursuant to Texas Low-Level Radioactive 
Waste Disposal Compact Commission rule 31 TAC §675.23, the 
Compact Commission has received an application for and a proposed 
agreement for import for disposal of low-level radioactive waste from: 

PerkinElmer (TLLRWDCC #1-0018-00) 

549 Albany Street 

Boston, Massachusetts 02118 

The application is being placed on the Compact Commission web site, 
www.tllrwdcc.org, where it will be available for inspection and copy-
ing. 

Comments on the application are due to be received by November 5, 
2012. Comments should be mailed to: 

Texas Low-Level Radioactive Waste Disposal Compact Commission 

3616 Far West Blvd., Suite 117 #294 

Austin, Texas 78731 

Comments may also be submitted via email to: administration@tllr-
wdcc.org. 
TRD-201205236 
Audrey Ferrell 
Administrator 
Texas Low-Level Radioactive Waste Disposal Compact Commission 
Filed: October 8, 2012 

Public Utility Commission of Texas 
Notice of Application to Relinquish a Service Provider 
Certificate of Operating Authority 

On October 9, 2012, Cedar Valley Communications and Cedar Valley 
Communications, Inc. filed an application with the Public Utility Com-
mission of Texas (commission) to amend their service provider certifi-
cates of operating authority (SPCOA) Numbers 60766 and 60239. The 
Applicants represent that both companies went bankrupt in 2004 and 
have not operated since. 

The Application: Application of Cedar Valley Communications and 
Cedar Valley Communications, Inc. to Relinquish Service Provider 
Certificates of Operating Authority, Docket Number 40825. 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by telephone at (512) 936-7120 or toll-free at 
(888) 782-8477 no later than October 26, 2012. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136 or toll-free at (800) 735-2989. All com-
ments should reference Docket Number 40825. 
TRD-201205267 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: October 10, 2012 

Notice of Filing to Withdraw Services Pursuant to P.U.C. 
Substantive Rule §26.208(h) 
Notice is given to the public of an application filed with the Public Util-
ity Commission of Texas (commission) to withdraw services pursuant 
to P.U.C. Substantive Rule §26.208(h). 

Docket Title and Number: Application of Southwestern Bell Telephone 
Company d/b/a AT&T Texas to Withdraw ComCall for Residence Cus-
tomers, Docket Number 40767. 

The Application: On September 20, 2012, pursuant to P.U.C. Substan-
tive Rule §26.208(h), Southwestern Bell Telephone Company d/b/a 
AT&T Texas (AT&T Texas) filed an application to withdraw ComCall 
for residential customers. AT&T Texas proposes to discontinue the 
service effective December 31, 2012. AT&T Texas stated that the ser-
vice has been grandfathered for many years and only has 64 customers 
subscribing to the service. As an alternative to ComCall, many tradi-
tional telephone sets have intercom functionality. Additionally, cus-
tomers can use a wireless phone to call or text in order to accomplish 
the same purpose as ComCall was intended to provide. The proceed-
ings were docketed and suspended on September 21, 2012, to allow 
adequate time for review and intervention. 

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326 or by phone at (512) 936-7120 or toll-free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll-free) at (800) 735-2989. All inquiries should refer-
ence Docket Number 40767. 
TRD-201205264 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: October 9, 2012 

Rio Grande Council of Governments 
Request for Proposals 
The Rio Grande Council of Governments, Dispute Resolution Center 
is requesting proposals from qualified training instructor/instructors to 
perform a total of three (3) 40-Hour Basic Mediation training courses 
throughout Fiscal Year 2013. 
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Proposals will be received at its office located at 8037 Lockheed, Suite 
100, El Paso, Texas 79925 on October 15, 2012 by no later than 5:00 
p.m. MDT. Proposal packets may be obtained at www.riocog.org or by 
calling (915) 533-0998. 
TRD-201205224 
Stella Rodriguez 
Executive Administrative Assistant 
Rio Grande Council of Governments 
Filed: October 5, 2012 

Texas Department of Transportation 
Aviation Division - Request for Proposal for Professional 
Engineering Services 
The City of Bryan, through its agent the Texas Department of Trans-
portation (TxDOT), intends to engage an aviation professional engi-
neering firm for services pursuant to Government Code, Chapter 2254, 
Subchapter A. TxDOT Aviation Division will solicit and receive pro-
posals for professional aviation engineering design services described 
below. 

The following is a listing of proposed projects at the City of Bryan 
Coulter Field during the course of the next five years through multiple 
grants. 

Current Project: City of Bryan Coulter Field. TxDOT CSJ No.: 
1317BRYAN. 

Scope of Work: Engineering/design services to construct electrical 
vault and associated switch gear, install PAPI-2 Runway 14-32, Run-
way shoulder grading, and replace MIRLs at City of Bryan Coulter 
Field. 

There is no DBE goal for the current project. The TxDOT Project 
Manager is Ed Mayle. 

Future scope work items for engineering/design services within the 
next five years may include the following: 

1. Construct parallel and stub Taxiways 

2. Construct Hangar access road and gate off Wallis Road 

3. Reconstruct apron and hangar access Taxiways 

4. Reconstruct North Taxiway B 

5. Rehabilitate Taxiway A 

6. Rehabilitate apron, apron access Taxiway, and Hangar access Taxi-
ways 

7. Rehabilitate and mark parallel Taxiway 

8. Rehabilitate T-hangar access Taxiways 

9. Rehabilitate and mark Runway 15-33 

10. Overlay and mark Taxiway B 

11. Regrade shoulders and ditches along Parallel Taxiway B 

12. Regrade Terminal area for drainage 

13. Pave 3 grass islands to improve drainage 

14. Pave Taxiway shoulder at Taxiway B to improve drainage 

15. Install vertical moisture barrier 

16. Fencing improvements 

17. Update Airport Layout Plan 

The City of Bryan reserves the right to determine which of the above 
scope of services may or may not be awarded to the successful firm and 
to initiate additional procurement action for any of the services above. 

To assist in your proposal preparation, the criteria, a 5010 drawing, 
and the most recent Airport Layout Plan are available online at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by 
selecting "Coulter Field." The proposal should address a technical 
approach for the current scope only. Firms shall use page 4, Recent 
Airport Experience, to list relevant past projects for both current and 
future scope. 

Interested firms shall utilize the latest version of Form AVN-550, titled 
"Aviation Engineering Services Proposal." The form may be requested 
from TxDOT, Aviation Division, 125 East 11th Street, Austin, Texas 
78701-2483, phone number, 1-800-68-PILOT (74568). The form 
may be emailed by request or downloaded from the TxDOT web site 
at http://www.txdot.gov/inside-txdot/division/aviation/projects.html. 
The form may not be altered in any way. All printing must be in 
black on white paper, except for the optional illustration page. Firms 
must carefully follow the instructions provided on each page of the 
form. Proposals may not exceed the number of pages in the proposal 
format. The proposal format consists of seven pages of data plus 
two optional pages consisting of an illustration page and a proposal 
summary page. A prime provider may only submit one proposal. 
If a prime provider submits more than one proposal, that provider 
will be disqualified. Proposals shall be stapled but not bound in any 
other fashion. PROPOSALS WILL NOT BE ACCEPTED IN ANY 
OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
550, firms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a 
previous download may not be the exact same format. Form AVN-550 
is a PDF Template. 

Please note: 

SIX completed copies of Form AVN-550 must be received by Tx-
DOT Aviation Division at 150 East Riverside Drive, 5th Floor, South 
Tower, Austin, Texas 78704 no later than November 13, 2012, 4:00 
p.m. Electronic facsimiles or forms sent by email will not be ac-
cepted. Please mark the envelope of the forms to the attention of Bev-
erly Longfellow, Grant Manager. 

The consultant selection committee will be composed of Aviation Di-
vision staff members and one local Sponsor member. The final selec-
tion by the committee will generally be made following the comple-
tion of review of proposals. The committee will review all proposals 
and rate and rank each. The criteria for evaluation of engineering pro-
posals can be found at http://www.txdot.gov/inside-txdot/division/avi-
ation/projects.html. All firms will be notified and the top rated firm 
will be contacted to begin fee negotiations. The selection committee 
does, however, reserve the right to conduct interviews for the top rated 
firms if the committee deems it necessary. If interviews are conducted, 
selection will be made following interviews. 

Please contact TxDOT Aviation for any technical or procedural ques-
tions at 1-800-68-PILOT (74568). For procedural questions, please 
contact Beverly Longfellow, Grant Manager, x4516. For technical 
questions, please contact Ed Mayle, Project Manager, x4528. 
TRD-201205275 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: October 10, 2012 
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Notice of Intent - US 290/SH 71 West from SL 1 (Mopac) to 
RM 1826 Environmental Impact Statement, Travis County, 
Texas 
Pursuant to 43 TAC §2.103(a), the Texas Department of Transporta-
tion (department), in cooperation with the Federal Highway Adminis-
tration and the Central Texas Regional Mobility Authority, is issuing 
this notice to advise the public that an Environmental Impact Statement 
(EIS) will be prepared for a proposed transportation project. The EIS 
for the proposed project, U.S. Highway 290 (US 290)/State Highway 
(SH) 71 West from State Loop 1 (SL 1 (Mopac)) to Ranch-to-Market 
Road (RM) 1826 project in Travis County, Texas, will evaluate the pro-
posed improvement of US 290 from SL 1 to RM 1826, a distance of 
approximately 3.6 miles. The EIS will also evaluate improvements to 
SH 71 from Silvermine Drive to US 290, a distance of approximately 
1.2 miles. 

The EIS will evaluate potential impacts from construction and oper-
ation of the project, including, but not limited to, the following: im-
pacts or potential displacements to residents and businesses; detours; 
air and noise impacts from construction equipment, and operation of 
the project; water quality impacts from the construction area and from 
roadway storm water runoff; impacts to waters of the United States; 
impacts to historic and archeological resources; impacts to floodplains 
and irrigation canals; impacts to socio-economic resources (including 
environmental justice and limited English proficiency populations); in-
direct impacts; cumulative impacts; land use; vegetation; wildlife; and 
aesthetic and visual resources. The EIS will address the water quality of 
the Edwards Aquifer, potential changes to Williamson Creek and state 
and federally-listed species including the Barton Springs salamander. 

The department will consider several alternatives intended to satisfy the 
identified purpose and need. The alternatives will include the no-build 
alternative, Transportation System Management/Transportation De-
mand Management, mass transit, and roadway build alternatives. 
The roadway build alternatives may range from a two-lane road to 
a six-lane road, may include limited access and non-limited access 
(arterial) designs, and toll and non-toll lanes. Alternative designs 
and funding alternatives will include tolling options or new managed 
lanes. In addition, environmental stewardship and sustainability 
strategies will be developed to address those problems that are not 
transportation related and may include improved service quality and 
quality of access to goods and services, safety, improved air quality, 
noise reduction, improved water quality, protection of habitat and 
open space, historic preservation, reduced carbon emissions, increased 
social equity, economic development, and a satisfying quality of life, 
plus local goals consistent with the overall project purpose and need. 

The project may require the following approvals by the federal gov-
ernment: a Section 404 Permit from the U.S. Army Corps of Engi-
neers for dredge and placement of fill within waters of the U.S. and 
approval from the U.S. Fish and Wildlife Service under Section 7 of 
the Endangered Species Act for impacts to federally-listed threatened 
or endangered species. The actual approvals required may change af-
ter the department completes field surveys and selects the alignment 
for the project. 

A scoping meeting is an opportunity for participating agencies, coop-
erating agencies, and the public to be involved in defining the purpose 
and need for the proposed project, to assist in determining the range 
of alternatives for consideration in the draft EIS, and to comment on 
methodologies to evaluate alternatives. A scoping meeting has been 
scheduled for Thursday, November 15, 2012 from 6:00 - 8:00 p.m. 
at Clint Small Jr. Middle School, 4801 Monterey Oaks Boulevard, 
Austin, Texas 78749. The department will publish notice in newspa-

pers of general circulation in the project area at least 30 days prior to 
the meeting, and again approximately 10 days prior to the meeting. 

The department will complete the procedures for public participation 
and coordination with other agencies as described in one or both the Na-
tional Environmental Policy Act and state law. In addition to any scop-
ing meetings, the department will hold a series of meetings to solicit 
public comment during the environmental review process. They will 
be held during appropriate phases of the project development process. 
Public notices will be given stating the date, time, and location of the 
meeting or hearing and will be published in English. Provisions will 
be made for those with special communication needs, including trans-
lation if requested. The department will also send correspondence to 
federal, state, and local agencies, and to organizations and individuals 
who have previously expressed or are known to have an interest in the 
project, which will describe the proposed project and solicit comments. 
The department invites comments and suggestions from all interested 
parties to ensure that the full range of issues related to the proposed 
project are identified and addressed. Comments or questions should be 
directed to the department at the address set forth below. 

The department currently anticipates that the draft EIS will be com-
pleted in December, 2014, and the EIS will be approved in December, 
2015. 

Agency Contact: Comments or questions concerning this proposed ac-
tion and the EIS should be sent to Mr. Carlos Swonke, P.E., Director, 
Environmental Affairs Division, Texas Department of Transportation, 
125 East 11th Street, Austin, Texas 78701-2483; (512) 416-3001. 
TRD-201205274 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: October 10, 2012 

Notice of Request for Proposal 
The Texas Department of Transportation (department) announces a Re-
quest for Proposal (RFP) for: 

1. State Planning Assistance - 49 U.S.C. §5304, 43 Texas Administra-
tive Code (TAC) §31.22 

2. Rural Transportation Assistance - 49 U.S.C. §5311(b)(3), 43 TAC 
§31.37 

3. Intercity Bus - 49 U.S.C. §5311(f), 43 TAC §31.36 

4. Rural Discretionary - 49 U.S.C. §5311 - Discretionary Program, 43 
TAC §31.36 

These public transportation projects will be funded through the Federal 
Transit Administration (FTA) §§5304, 5311(b)(3), 5311(f), and 5311 
- Discretionary program. It is anticipated that multiple projects from 
multiple funding programs will be selected for State Fiscal Year 2014. 
Project selection will be administered by the Public Transportation Di-
vision (PTN). Selected projects will be awarded in the form of grants, 
with payments made for allowable reimbursable expenses or for de-
fined deliverables. The proposer will become a sub-recipient of the 
department. 

Purpose: The RFP invites proposals for services to develop, promote, 
coordinate, or support public transportation. The objectives for these 
proposals are to support the non-urbanized and small urban areas of 
Texas, to support services to meet the intercity travel needs of resi-
dents, or to support the infrastructure of the public transportation net-
work through planning, marketing assistance, local match assistance, 
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and vehicle capital and facility investment. In the process of meeting 
these objectives, projects are also to support and promote the coordina-
tion of public transportation services across geographies, jurisdictions, 
and program areas. Coordination between non-urbanized and urban-
ized areas and between client transportation services and other types of 
public transportation are particular objectives. 

Eligible Projects: Eligible types of projects have been defined by the 
department in accordance with FTA guidelines, other laws and regu-
lations, and in consultation with members of the public transportation 
and the intercity bus industries. Projects include funding for vehicle 
capital, planning, marketing, facilities, training, technical and operat-
ing assistance, and research. 

Eligible Proposers: Proposers shall be required to enter into a grant 
agreement as a sub-recipient of the department. Eligible sub-recipi-
ents include state agencies, local public bodies and agencies thereof, 
private-nonprofit organizations, operators of public transportation ser-
vices, state transit associations, transit districts, and private for-profit 
operators. Eligible applicants are defined in 43 TAC Chapter 31. 

Availability of Funds: In accordance with Transportation Code, Chap-
ter 455, the department currently provides funding for public trans-
portation projects, funded through FTA §5304 - State Planning Assis-
tance, §5311(b)(3) - Rural Transportation Assistance, §5311(f) - Inter-
city Bus program, §5311 - Rural Discretionary programs. The depart-
ment will also consider offering transportation development credits to 
assist with some local match needs for capital projects. 

Review and Award Criteria: Proposals will be evaluated against a 
matrix of criteria and then prioritized. Subject to available funding, the 
department is placing no precondition on the number or on the types of 
projects to be selected for funding. The department reserves the right 
to conduct negotiations pertaining to a proposer's initial responses in-
cluding but not limited to specifications and prices. An approximate 
balance in funding awarded to the types of projects, or an approximate 
geographic balance to selected projects, may be seen as appropriate, 
depending on the proposals that are received. The department may con-
sider these additional criteria when recommending prioritized projects 
to the Texas Transportation Commission. 

Key Dates and Deadlines: 

November 7, 2012: Pre-Proposal Video Teleconference. Beginning 
at 1:00 p.m., Central Time, at most department district offices. Please 
notify the appropriate department district three (3) days prior to the 
event if you plan to attend. 

December 3, 2012: Written questions for the proposal are due to PTN. 

December 10, 2012: Written responses to questions posted on PTN 
website and mailed to all firms who submitted questions. 

January 2, 2013: Deadline for receipt of proposals. 

March 4, 2013: Target date for the department to complete the evalu-
ation, prioritization, and negotiation of proposals. 

April 25, 2013: Target date for presentation of project selection rec-
ommendations to the Texas Transportation Commission for action. 

September 1, 2013: Target date for most project grant agreements to 
be executed, with approved scopes of work and calendars of work. 

To Obtain a Copy of the RFP: The RFP will be posted on the 
Public Transportation Division website at http://www.txdot.gov/busi-
ness/governments/grants/public_transportation.htm. 

Proposers with questions relating to the RFP should email PTN_Pro-
gramMgmt@txdot.gov or by phone at (512) 374-5230. 
TRD-201205230 

Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: October 8, 2012 

Public Hearing Notice - Unified Transportation Program 

The Texas Department of Transportation (department) will hold a pub-
lic hearing on Monday, November 5, 2012, at 10:00 a.m. at 200 East 
Riverside Drive, Room 1A-1, in Austin, Texas, to receive public com-
ments on the proposed updates to the 2013 Unified Transportation Pro-
gram (UTP). 

The UTP is a 10-year program that guides the development and au-
thorizes construction of transportation projects and projects involving 
aviation, public transportation, and the state's waterways and coastal 
waters. The Texas Transportation Commission has adopted rules lo-
cated in Texas Administrative Code, Title 43, Chapter 16, governing 
the planning and development of transportation projects, which include 
guidance regarding public involvement related to adoption of the UTP 
and approval of any updates to the program. 

Information regarding the proposed updates to the 2013 UTP will be 
available at each of the department's district offices, at the department's 
Transportation Planning and Programming Division offices located in 
Building 118, Second Floor, 118 East Riverside Drive, Austin, Texas, 
or (512) 486-5043, and on the department's website at: http://www.tx-
dot.gov/public_involvement/utp.htm. 

Persons wishing to speak at the hearing may register in advance by 
notifying David Plutowski, Transportation Planning and Programming 
Division, at (512) 486-5043 not later than Friday, November 2, 2012, 
or they may register at the hearing location beginning at 9:00 a.m. on 
the day of the hearing. Speakers will be taken in the order registered. 
Any interested person may appear and offer comments or testimony, 
either orally or in writing; however, questioning of witnesses will be 
reserved exclusively to the presiding authority as may be necessary to 
ensure a complete record. While any persons with pertinent comments 
or testimony will be granted an opportunity to present them during the 
course of the hearing, the presiding authority reserves the right to re-
strict testimony in terms of time or repetitive content. Groups, orga-
nizations, or associations should be represented by only one speaker. 
Speakers are requested to refrain from repeating previously presented 
testimony. Persons with disabilities who have special communication 
or accommodation needs or who plan to attend the hearing may contact 
the Transportation Planning and Programming Division, at 118 East 
Riverside Drive Austin, Texas 78704-1205, (512) 486-5038. Requests 
should be made no later than three days prior to the hearing. Every 
reasonable effort will be made to accommodate the needs. 

Interested parties who are unable to attend the hearing may submit com-
ments regarding the updates to the 2013 UTP to Marc D. Williams, Di-
rector of Planning, P.O. Box 149217, Austin, Texas 78714-9217. Inter-
ested parties may also submit comments regarding the updates to the 
2013 UTP by phone at 1-800-687-8108. In order to be considered, all 
comments must be received at the Transportation Planning and Pro-
gramming office by 4:00 p.m. on Monday, November 19, 2012. 
TRD-201205231 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: October 8, 2012 
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Texas State University System 
Notice of Intent - Outside Consultant 
In accordance with Texas Professional Services Procurement Act, 
Government Code, Chapter 2254, Subchapter A, the Texas State 
University System (TSUS) Office of Audits and Analysis (OAA) 
invites consultants experienced in performing quality assessment 
review services to assist the OAA in evaluating its conformance 
with the Definition of Internal Auditing, the Code of Ethics, and 
the International Standards for the Professional Practice of Inter-
nal Auditing as promulgated by the Institute of Internal Auditors 
(IIA). Any firm interested in responding to this notice should obtain 
Request for Proposal (RFP) No. 758-13-00018 and follow the in-
structions for responding contained therein. A copy of the RFP may 
be downloaded from the Electronic State Business Daily website at: 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=102757/. 

The deadline for proposals is October 26, 2012, 5:00 p.m. (C.D.T). The 
announcement/award date will be no later than November 30, 2012. 
TSUS reserves the right to accept or reject any or all proposals submit-
ted. TSUS is under no legal or other obligation to execute a contract 
or agreement on the basis of this notice or the distribution of an RFP. 
Neither this notice nor the RFP commits TSUS to pay for any costs 
incurred prior to the award of a contract or agreement. 
TRD-201205226 
Kelly Wylie 
Director of Administration 
Texas State University System 
Filed: October 8, 2012 

Texas Water Development Board 
Applications for October 2012 

Pursuant to Texas Water Code §6.195, the Texas Water Development 
Board provides notice of the following applications: 

Project ID #73647, a request from the City of Breckenridge, 105 N. 
Rose Avenue, Breckenridge, Texas 76424, received July 2, 2012, for fi-
nancial assistance in the amount of $1,193,461, consisting of $840,000 
loan and $353,461 in loan forgiveness from the Clean Water State Re-
volving Fund to finance wastewater system improvements, utilizing the 
pre-design funding option. 

Project ID #73650, a request from the San Antonio Water System, P.O. 
Box 2449, San Antonio, Texas 78298-2449, received July 3, 2012, for 
financial assistance in the amount of $3,170,841 consisting of a loan 
in the amount of $2,975,000 and $195,841 in loan forgiveness from 
the Clean Water State Revolving Fund to finance planning and design 
relating to wastewater system improvements. 

Project ID #62527, a request from the City of Emory, P.O. Box 100, 
Emory, Texas 75440-0100, received June 25, 2012, for financial assis-
tance in the amount of $1,423,521, consisting of $720,000 in loan and 
$703,521 in loan forgiveness from the Drinking Water State Revolving 
Fund to finance water system improvements, utilizing the pre-design 
commitment option. 

Project ID #62531, a request from the City of Honey Grove, 633 N. 
6th Street, Honey Grove, Texas 75446, received June 25, 2012, for 
financial assistance in the amount of $283,700, consisting of $200,000 
in loan and $83,700 in loan forgiveness from the Drinking Water State 
Revolving Fund to finance planning and design costs for water system 
improvements. 

Project ID #62535, a request from the Lake Palo Pinto Area Water Sup-
ply Corporation, P.O. Box 410, Gordon, Texas 76453-4817, received 
July 23, 2012, for a loan in the amount of $130,000 from the Drinking 
Water State Revolving Fund to finance planning, acquisition and de-
sign costs for water system improvements. 

Project ID #62528, a request from the City of Moran, P.O. Box 97, 
Moran, Texas 76464-0097, received June 25, 2012, for financial as-
sistance in the amount of $512,325, consisting of $180,000 in loan and 
$332,325 in loan forgiveness from the Drinking Water State Revolving 
Fund to finance water system improvements, utilizing the pre-design 
commitment option. 

Project ID #62532, a request from the Springs Hill Water Supply Cor-
poration, P.O. Box 29, Seguin, Texas 78156-0029, received June 27, 
2012, for financial assistance in the amount of $1,290,350 consisting 
of $1,100,000 in loan and $190,350 in loan forgiveness from the Drink-
ing Water State Revolving Fund to finance water system improvements, 
utilizing the pre-design commitment option. 

Project ID #21718, a request from the Salado Water Supply Corpora-
tion, P.O. Box 128, Salado, Texas 76571-0128, received July 2, 2012, 
for a loan in the amount of $900,000 from the Rural Water Assistance 
Fund to finance water system improvements, utilizing the pre-design 
funding option. 

Project ID #21719, a request from the Smith County Municipal Util-
ity District No. 1, 11928 Constantine Avenue, Tyler, Texas 75708, 
received July 9, 2012, for a loan in the amount of $1,500,000 from 
the Texas Water Development Fund to finance water system improve-
ments, utilizing the pre-design funding option. 

Project ID #21642, a request from the San Antonio Water System 
on behalf of the City of San Antonio, P.O. Box 2449, San Antonio, 
Texas 78298-2449, received July 30, 2012, for a loan in the amount 
of $50,000,000 from the Water Infrastructure Fund to finance a water 
supply project utilizing the pre-design funding option. 

Project ID #10433, a request from the City of Turkey, P.O. Box 415, 
Turkey, Texas 79261-0415, received April 26, 2012, for financial as-
sistance in the amount of a $291,000 grant from the Economically Dis-
tressed Areas Program to finance planning costs related to water system 
improvements, utilizing the pre-design funding option. 
TRD-201205253 
Kenneth Petersen 
General Counsel 
Texas Water Development Board 
Filed: October 9, 2012 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health  Services 

 28. Insurance 
30. Environmental Quality  

  31. Natural Resources and Conservation 
34. Public Finance 

  37. Public Safety and Corr ections  
  40. Social Services and Assistance 

 43. Transportation 
 
How to Cite: Under the TAC scheme, each section is designated 
by a  TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative  
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
 

http://www.sos.state.tx.us/tac
http:http://www.sos.state.tx.us

	Table of Contents
	The Governor
	Attorney General
	Proposed Rules
	Adopted Rules
	Review of Agency Rules
	In Addition



