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Implementing Archaeological Conservation During American Nation-
Building Efforts

Abstract

This thesis seeks to define best practices for implementing the conservation of archaeological sites as part of a
broader system of cultural heritage protection within the framework of United States nation-building efforts.
The ransacking of the Baghdad Museum, plus the widespread looting of the Iraq’s archaeological sites, makes it
clear that measures for cultural property protection within the United States government military framework
deserve a critical analysis. First, the importance of protecting cultural property during armed conflict will be
examined from a historical and military perspective. Next, previous American nation building attempts are
discussed to give a sense of the general circumstances within which conservation activities are to be
conducted. Specifically, Iraq will be analyzed as a prime example of the necessity of cultural heritage
protection and the damage that can be inflicted on archaeological heritage when such protection is not
included as part of larger operational planning framework. Then, what the United States has done and is
currently doing in response to the ratification of the Hague Convention and the destruction of cultural
property in Iraq are explored. After that, internationally-accepted best practices of archaeological conservation
are provided as a framework for evaluating current endeavors and planning those for the future. Finally,
recommendations will be made on how the government, specifically the Department of Defense and the State
Department, can institute measures for the conservation of archaeological heritage during the planning
process of nation building operations.
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Cultural Heritage Protection

Background

The protection of cultural heritage is the mission of many international
organizations throughout the world, for example UNESCO and the International
Committee of the Blue Shield, and has inspired legislation in virtually all
countries. “Cultural heritage,” by its vast and subjective nature, is difficult to
define. It encompasses physical objects, structures, landscapes, and remains as
well as practices, beliefs, and rituals that are more difficult to document.
UNESCO is considered a standard-setter in the field of cultural heritage
protection because they shape national and international attitudes and legislation
through their conventions and declarations. In the 1954 Hague Convention on the
Protection of Cultural Property in the Event of Armed Conflict, UNESCO defines
tangible cultural heritage, more commonly known as cultural property, as
“monuments, groups of buildings, and sites of outstanding universal value from
the point of view of history, art, or science.”! UNESCO's efforts are founded on
the concepts that all cultures contribute to the heritage of mankind as a whole,
and that cultural property is one of the most basic elements of a civilization, so

that cultural property is an irreplaceable physical record of mankind’s heritage.?

! Toman, Jiri. The Protection of Cultural Property in the Event of Armed Conflict. Paris: UNESCO
Publishing, 1996. p 41. Though the Hague Convention deals with immovable property, there are other
provisions for the protection of movable property, such as works of art and archives (cf. UNESCO,
Convention on the Means of Prohibiting the Illicit Import, Export, and Transfer of Ownership of Cultural
Property. Adopted at the Sixteenth Session of the General Conference, November 14, 1970.).

Z Toman, 40-41.

1



Cultural heritage is generally associated with the nation within whose
borders it is located, although localized indigenous groups who claim
descendency from past cultures are often considered stewards of that heritage.
Beyond national identity, however, there is also international recognition of the
idea of “world heritage,” specific sites or landscapes that are of “outstanding
interest” to the heritage of humankind as a whole, and thus belong more to the
world rather than any single nation or cultural group.? Archaeological sites are
often looked at with such importance for many reasons. For instance, many
different modern cultures can trace their history and influence back to a single
ancient culture, so the remains of such cultures retain a sense of history that
surpasses modern borders. In addition, archaeological sites often represent
civilizations that no longer exist, and their physical record may offer the only
direct way to learn about their people and culture.

The protection of cultural property is considered an issue of international
importance because the “deterioration or disappearance of any item of the
cultural or natural heritage constitutes a harmful impoverishment of the heritage
of all the nations of the world.”4 UNESCO’s Hague Convention and its
Additional Protocols are the most relevant documents concerning the protection

of cultural property, including archaeological sites, in times of armed conflict.

¥ UNESCO, Preamble to the Convention Concerning the Protection of the World Cultural and Natural
Heritage. Adopted at the Seventeenth Session of the General Conference, November 23, 1972.
4 -
Ibid.
2



Historical Perspective

There has been broad recognition in Europe of the international
importance of monuments and works of antiquity since the sixteenth century.?
Philosophers at the time generally believed that any means were justified in the
pursuit of military victory, including the intentional destruction of enemy sites
and monuments, but it was stressed that any wanton destruction not directly
related to securing victory was abhorrent and contrary to “natural law.”® During
Napoleon’s campaigns, France was often criticized for appropriating the artistic
and cultural works of the countries they conquered based on the idea of a pan-
European culture of arts and sciences, the physical remains of which could not be
said to belong to any one nation.”

As tourists began pouring into Egypt and Mesopotamia during the late
eighteenth century, the value placed on historic and architectural sites and
monuments in Europe expanded to include those of the rest of the world as well.
The 1874 Draft International Regulations on the Laws and Customs of War (also
known as the Brussels Declaration), the first (nonbinding) intergovernmental
code of conduct for actions during the course of armed conflict, upheld the views
of previous generations that attacking undefended civilian areas was to be

avoided whenever possible unless their destruction was crucial to the cause of

® O’Keefe, Roger. The Protection of Cultural Property in Armed Conflict. Cambridge: Cambridge
University Press, 2006. p 8.

® Ibid., 10.

" bid., 15.




victory.® Even during such bombardments, though, monuments and sites of
cultural or artistic significance were to be protected as much as possible, and the
pillaging of important works or artifacts was considered “particularly contrary to
international law.”? In addition, the Brussels Declaration compelled Member
States under siege to place distinctive emblems upon any buildings of
exceptional significance, and to inform the enemy of the emblem before fighting
broke out.1® Works of cultural heritage were to be considered private property,
and thus ineligible for seizure by an attacking or occupying army, and yet also
occupied a position in the public domain as the property of all mankind.! The
Brussels Declaration, though widely accepted and followed, received additional
legitimacy when it was studied and adopted almost verbatim by the Institut de
Droit International in 1880, whose version became known as the Oxford
Manual.1?

As military strategy and technology continued to evolve in the early
twentieth century, so did the rules protecting cultural heritage. In 1907, the
Regulations Concerning the Laws and Customs of War on Land (a.k.a. the Hague
Rules; a preliminary version had been prepared at the First Hague Peace
Conference in 1899) added binding legal weight to the Brussels Declaration and

included an article (Article 27) demanding the avoidance of direct or indirect

8 Ibid., 19.

° Ibid., 21.

1 Toman, 9.

11 O’Keefe, 21-2.
2 Toman, 9-10.



damage to cultural and historic sites during attacks, but again an exception was
made in the case of military necessity.!3> Nevertheless, it is worth noting that
commanders, when choosing a course of action, are not required to keep the
military gain proportional to the damage inflicted on cultural property; as long
as any amount of gain is achievable, any damage or destruction is considered
legally acceptable.l* In addition, the Hague Rules stipulate that it is the duty of
those under attack to put distinctive signs on their protected monuments for the
clarification of their attackers; however, if a country fails to do so, the attackers
cannot claim that as a valid excuse for either the purposeful or accidental
destruction of those monuments.1?

The Hague Rules also lay out ground rules for protecting cultural heritage
during belligerent occupation. It repeats that cultural property, even when
owned by a government, is to be considered private property, and thus beyond
seizure, destruction, or damage, even in the case of military necessity.1® Further,
it states that any occupying power must follow the letter of the law within the
country it occupies; this, of course, applies to regulations regarding preservation,

too.17

3 O0’Keefe, 24. The Convention Concerning Bombardment by Naval Forces in Time of War (1907)
included an article (Article 5) identical in purpose to Article 27 of the Hague Rules.

" Ibid., 24.

™ Ibid., 30.

*° Ibid., 31. Toman, 11.

" O’Keefe, 32.



The realization of the idea of “total war” during World War I, where
civiian centers often became the primary targets of extensive aerial
bombardment, raised a critical need for more stringent measures of protection
for sites of cultural heritage. Churches, specifically, were often targets because
their steeples and bell towers made them ideal positions for snipers.'® Armies on
all sides were guilty of taking advantage of the provision for military necessity
by using it as an excuse to justify any damage inflicted on cultural property,
avoidable or not.’® In 1923, a set of relatively stringent rules were drafted
governing aerial bombardment (the Hague Draft Rules of Aerial Warfare) that
demanded a proportionate military gain for inflicting damage on cultural and
civilian centers, but these rules were never formally recognized.?? Also
introduced in the so-called Air Rules was the option for nations, in times of
peace, to institute areas of special protection up to 500 meters wide around areas
of particular cultural richness that would render them immune to any sort of
attack; the only caveat is that nothing in the area could relate in any way to the
home nation’s military activity (including armament storage, operating military
industrial factories, etc.).?!

Even before World War I, Nikolai Roerich, the renowned Russian artist,

writer, and philosopher, advocated international legislation specifically aimed at

'8 Ibid., 37-8.

9 Ibid., 38.

2 1bid., 45-6. Toman, 14-6.
2L O’Keefe, 47.



the protection of cultural property (in times of peace and war) rather than
tacking articles to that effect onto broader guidelines for military conventions.??
In 1930, Georges Chklavar, inspired by Roerich’s views and encourage by him,
circulated a draft of such a treaty to the League of Nations and the Pan-American
Union (now known as the General Secretariat of the Organization of American
States); in 1935, the latter ratified the Treaty on the Protection of Artistic and
Scientific Institutions and Historic Monuments.?> Known more commonly as the
Roerich Pact, it remains in effect in eleven American nations today, including the
United States.?* The Roerich Pact is similar to previous treaties with certain key
differences. Most importantly, attacks against protected sites are allowed only in
such cases where the site is used in direct support of a nation’s military; attacks
based on the grounds of simple military necessity are prohibited.? It also
required member nations to identify and report on protected sites within its
boundaries in time of peace, a list of which would be circulated to the other
member nations.2¢

The vast destruction of cultural property during the Spanish Civil War
(1936-39) finally spurred the League of Nations into following the example of the
Pan-American Union and preparing a treaty protecting cultural property during

conflict, called the Preliminary Draft International Convention for the Protection of

22 |bid., 51.

2 0’Keefe, 52. Toman, 16.
2 O’Keefe, 52.

% |bid., 52.

% |bid., 52.



Historic Buildings and Works of Art in Times of War (1938). Learning from World
War I and the inability of the Hague Rules at the time to properly prevent the
destruction of important cultural property as military technology continued to
evolve, the new legislation sought to render such destruction moot by removing
any military advantage it could generate.?” It did this first by narrowing the
scope of protection from moveable cultural property and any building devoted
to the arts, sciences, or education to strictly moveable cultural property (and
presumably the building where it was located) and important historic
monuments.? Further, it included articles requiring member nations to file a
report of their protected sites, similar to the system included in the Roerich Pact,
but went further by requiring them to also develop plans during peacetime for
the emergency protection of those sites in the event of war.?’ In addition, the
Preliminary Draft also drew on the Air Rule’s idea of a 500 meter buffer zone
around demilitarized areas of cultural significance; however, it was
acknowledged that urban centers of high artistic or architectural value could
never be completely protected by such buffer zones without neutralizing the
entire city, so damage in these areas was almost inevitable.30 The Draft was also
the first legislation to attempt to protect cultural property during internal

conflicts by entitling member nations to offer their assistance in housing

27 bid., 55.
% |bid., 56.
2 |bid., 56-7.
% |bid., 58.



moveable objects or providing technical support to protect sites and monuments
to any other member nation experiencing a civil war.3!

Unfortunately, the conference scheduled for the adoption of the
Preliminary Draft was prevented by the German invasion of Poland in 1939, and
the Hague Rules (and the equivalent measures regarding naval and aerial
attacks) remained the only binding legal accord for the protection of cultural
property for the duration of World War II. The drastic increase both in the
destructive capabilities of aerial bombardment and its use by both sides in
attacking civilian centers laid waste to cultural property across Europe and
Japan.3? While the Allies and the Axis all claimed to be avoiding the deliberate
destruction of the others’ cultural property, incidental damage, especially during
aerial attacks, was accepted as a necessary side effect of waging a war where
military targets included anything that would diminish the enemies” war-waging
capabilities in the slightest.33 The idea of military gain being proportional to
damage inflicted was not discarded completely, but the proportionality was
based largely on the perceived (and obviously subjective) importance of the
property in question and the political repercussions of damaging it.34

The Allies instituted certain special protective measures designed to

increase the protection of cultural property, especially during belligerent

*! bid., 60.
%2 |bid., 62.
* |bid., 64.
* Ibid., 65-6.



occupation, with mixed success.3> Largely, these measures prohibited Allied
armies from using designated artistically important buildings in occupied areas
for any purpose without the express written consent of the Allied Commander-
in-Chief or the General Officer Commanding-in-Chief, and also enabled
Commanders to protect, at their discretion, historic sites in their areas by
declaring them off-limits.3¢ The German looting and devastation of monuments,
museums and private collections in their occupied territories, especially the
Soviet Union, was widespread and has been well-documented;3” nevertheless, at
the beginning of their occupation of Western Europe (namely France and the
Netherlands) they also took pains to protect certain historic buildings and sites
similar to the measures taken by Allied forces.3 After the war, Alfred Rosenberg
was chief among German officials charged (and, in this case, convicted) of
actions contrary to the Hague Rules regarding the treatment of cultural property,
specifically the confiscation of private art and antiquity collections and the
deliberate destruction of public monuments.3°

The Convention for the Protection of Cultural Property in the Event of Armed
Conflict (the Hague Convention) was drafted as the fallout was still settling from

World War II. Today, 123 nations spanning the globe have ratified the Hague

% Ibid., 77-9.

* Ibid., 78-9.

%7 ¢f. Nicholas, Lynn. The Rape of Europa. New York: Knopf Doubleday Publishing Group, 1994.
% O’Keefe, 83.

% Ibid., 88-9.
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Convention, including the United States (the most recent nation to join).40 It is
the most recent of a long line of treaties and conventions that sought to protect
cultural property as the rules and realities of war shifted over time. Many of
these earlier legislative tools are still legally binding and relevant today, and are
referred to explicitly in the Hague Convention as such; therefore, knowledge of
them (and of the earlier documents that, in turn, informed their creation) confers
a more thorough understanding of the rules and regulations contained in the
Convention.4!

Militaristic Perspective

The experiences of the Department of Defense in the culturally-rich
nations of Iraq and Afghanistan have given the organization as a whole a
broader appreciation for the intrinsic operational benefits of protecting cultural
property during nation-building.

An excellent example of how cultural property protection directly benefits
American troops is the military’s efforts to stem the illegal antiquities trade in
Iraq. It is widely accepted within the Department that the illegal trafficking of
antiquities in Iraq funds the insurgency there in the same way that the opium

trade directly funds Al Qaeda in Afghanistan.4? Providing archaeological sites

“0 UNESCO keeps an ongoing tally of Member States online at
http://portal.unesco.org/la/convention.asp?K0=13637&language=E

“! Toman, 13.

“2 Rush, Laurie and Matthew Bogdanos. “Protecting the Past to Secure the Future: The Strategic Value of
Heritage Training.” Joint Forces Quarterly. Issue 53 (2" quarter, 2009). pp. 126-7. p 126.

11



with better protection, then, directly inhibits the insurgents’ ability to obtain
antiquities, and thus deprives them of funding.

Much of the benefits, though nevertheless important, are more indirect
than that. For instance, insurgents in Afghanistan were proven to be using
cemeteries as locations for weapons caches as recently as 2008.43 This takes
advantage of the rules of engagement of American troops which directs them to
avoid operations which could potentially damage culturally sensitive locations.*
By conducting drills in mock-ups of cemeteries and other cultural sites built on
American bases, soldiers can gain experience operating in those locations which
enables them to better perform their missions once deployed and removes the
insurgents’ advantage.4>

The advantages extend off the battlefield as well. The American embassy
in Kabul was forced to stop construction on the U.S.-funded Afghan Defense
Intelligence Headquarters in 2007 upon the expressed outrage of the
international community at the damage inflicted on the c. 5% century citadel at
Bala Hissar.4¢ The delays lasted months and caused over $2 million to be

misspent.4” Mistakes like that compromise not just the Department’s reputation

* 1bid., 126.
* 1bid., 126.
*® 1bid., 126.
*® 1bid., 126.
7 1bid., 126.

12



among the general public, but its ability to open new military installations
abroad.48

All of these experiences have led Maj. Gen. Robert Scales (Ret.) to believe
that the wars in Iraq and Afghanistan, and likely the next several wars to come,
are “psycho-cultural” wars shaped by human amplifiers, as opposed to the
technology-driven wars of the 20t century.4® “Culture awareness and the ability
to build ties of trust will offer protection to our troops more effectively than body
armor.”50 He states that future wars will be won by capturing the high ground
of public perception as much as the geographical high ground, and envisions a
military that heavily emphasizes cultural immersion in pre-deployment
training.5!

Most interestingly from the point of view of conservation, Scales envisions
partnerships between the military and members of the social sciences (i.e.
psychologists, sociologists, anthropologists) on par with those currently found
between the military and physicists, chemists, and other members of the “hard”
sciences.?? There is potential to incorporate archaeologists and conservators
within a broader range of academics recruited to provide the military with

information on the “psycho-cultural” aspects of a given military theater.

* Ibid., 126.

*® Scales, Robert, Maj. Gen. (ret.). “Clausewitz and World War IV.” Military Psychology. Vol. 21, No. S1
(January 2009). pp. S23-S35. p S26.

* Ibid., S27.

*! Ibid., S27, S28.

*2 Ibid., S34-5.
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Legal Mechanisms for the International Protection of Cultural

Property

The National Historic Preservation Act and its Application Overseas

The National Historic Preservation Act of 1966 (NHPA) is federal
legislation designed to protect historic sites and monuments in the United States
and during American actions abroad.! It established the National Register of
Historic Places and lays out the process for getting sites or monuments inscribed
on the Register. The best-known part of the Act is Section 106. The declaration of
the policy of the federal government, outlined in Section 2, states clearly that the
United States, “in cooperation with other nations... and in partnership with...
private organizations and individuals,” will

(1) use measures, including financial and technical
assistance, to foster conditions under which our modern
society and our prehistoric and historic resources can exist in
productive harmony and fulfill the social, economic, and
other requirements of present and future generations;

(2) provide leadership in the preservation of the prehistoric
and historic resources of the United States and of the
international community of nations...

(3) administer federally owned, administered, or controlled
prehistoric and historic resources in a spirit of stewardship
for the inspiration and benefit of present and future
generations; [and]

(4) contribute to the preservation of non-federally owned
prehistoric and historic resources and give maximum
encouragement to  organizations and individuals
undertaking preservation by private means.

! Much of the NHPA relates directly to the administration of historic resources inside the United States, and
thus falls outside the scope of this paper. Only sections relating to international activities will be discussed
in this paper.

14



In the United States, most of the policies laid out in Section 2 are carried out in
each state by a State Historic Preservation Office (SHPO). The SHPO is
responsible for submitting National Register nominations, ensuring Section 106
compliance in its respective state, administering Federal preservation assistance
grants, and providing public information and education on preservation issues.?
The Secretary of the Interior is empowered to grant money for the preservation
of World Heritage buildings, demonstrations of professional preservation
techniques, and training programs to increase professional preservation skills.3
Section 101(h) requires the Secretary to consult with other federal offices, like the
Department of Defense, to create professional preservation standards within
those organizations. Section 101(i) requires the Secretary to make available
“training in, and information concerning, professional methods and techniques
for the preservation of historic properties” to other nations and international
organizations pursuant with the World Heritage Convention (see National
Center for Preservation Technology and Training). However, Section 102(a)
stipulates that all grants must be congruent with a requesting state’s
comprehensive preservation plan; there is no mention of the process for foreign
nations or international organizations. The National Trust for Historic

Preservation, though, is waived from those requirements; presumably any

% National Historic Preservation Act of 1966. 16 U.S.C. 470 (20086), Section 101 (b)(3)
® Ibid., Section 101 (e)(3)(A)
15



international grants, then, would need to go through them.# Section 106 states
that all projects implemented by Federal agencies, or those which require Federal
licensing, must analyze the effect of that project on any and all historic resources
prior to any Federal funds being released.

Section 110(2) requires Federal agencies to establish a program within
their organizations responsible for the preservation of historic resources. Section
110(2)(j) provides a waiver for compliance with the Act if the respective program
or project is designed to mitigate a threat to national security. Section 112(a)
states that Federal agencies are responsible for seeing that the preservation
activities of its employees and contractors meet the standards set by professional
organizations in fields like archaeology, planning, and conservation, as well as
standards set by the Office of Personnel Management (OPM), the government
organization tasked with setting standards for the qualifications pay grades of
federal employees. They do this by defining job series, for example Engineer,
which are then broken down into specializations, i.e. Civil or Structural Engineer.

Strangely, there is no categorization for conservators, archaeological or
architectural, under the current OPM classification system. The classification
description for the Archaeology Series, which lacks any specializations, states
that Federally-employed archaeologists “develop, administer, supervise, or

conduct scientific studies of the tangible products (artifacts, structures, sites, etc.)

* Ibid., Section 102(b)
16



of the past seeking to develop valid knowledge of the how and why of human
behavior of the past within the context of he natural and cultural settings in
which it occurred.”> This includes conducting excavations, performing
traditional research and interpretive functions, and performing laboratory
analysis of artifacts. An archaeologist’s actual tasks within a Federal agency
could include drafting scopes of work for and monitoring the work of contracted
archaeologists, ensuring Section 106 compliance, or serving in an advisory
capacity.®

The classification also says archaeologists can be responsible for the
physical preservation of historic ruins and buildings.” However, the official
qualifications listed for an archaeologist do not include any measures for either
preservation or conservation; the requirements are a four-year archaeology
degree that includes field work training and the study of archaeological theories
and methods, as well as analytical techniques for the study of artifacts and sites.?
In addition to listing qualifications, the classification includes a section on
positions that are officially excluded from the Archeology Series. Often, though,
they include the caveat that if a position’s required skills are used in conjunction
with archaeological skills, that position can be classified as Archeology. (For

example, surveyors are normally classified under the Survey Technician Series,

®U.S. Office of Personnel Management. “Position Classification Standard for Archeology Series,
GS-0193.” July 1983. p 3.
® Ibid., 3.
" 1bid., 3.
® Ibid., 9.
17



but if the position calls for someone to survey an archeological site and thus
requires a strong knowledge of archeology, that position would be classified
under Archeology.)® Nevertheless, it is possible to be a professionally-qualified
archaeological conservator without having completed a four-year degree in
archaeology; adding a specialized classification for conservation under the
broader Archeology Series (and under the Architecture Series, which lacks any
measure for architectural conservators) would enable Federal agencies
employing conservators to better evaluate them.19

Section 113 demands that the Secretary research and report on methods to
stem the rampant international trade in antiquities after consulting with
pertinent Federal and private organizations by 1994. Section 201 establishes the
Advisory Council on Historic Preservation whose duties, outlined in Section 202,
including advising the President and Congress on preservation issues and
reviewing the preservation policies of Federal agencies.

Section 403 establishes the National Center for Preservation Technology
and Training, tasked with cooperating with professional organizations like
ICOMOS to “develop and distribute preservation and conservation skills and
technologies for the identification, evaluation, conservation, and interpretation of

prehistoric and historic resources” among Federal employees involved in

9 -

Ibid., 5-9.
19In addition, the NHPA requires the OPM to update their qualifications for all applicable fields, including
archaeology. However, the date on the classification found on the OPM’s website is dated 1983.

18



preservation efforts. Section 405 authorizes the Center to distribute grants for
projects or programs related to preservation technology or training.

An Addendum, added in 1980, relates to international Federal
preservation concerns and contains two additional sections. Section 401 states
that the Secretary is in charge of facilitating United States participation in the
Convention Concerning the Protection of the World Cultural and Natural
Heritage.

Section 402 states that “Prior to the approval of any Federal undertaking
outside the United States which may directly and adversely affect a property
which is on the World Heritage List or on the applicable country's equivalent of
the National Register, the head of a Federal agency having direct or indirect
jurisdiction over such undertaking shall take into account the effect of the
undertaking on such property for purposes of avoiding or mitigating any
adverse effects.” The full legal extent of this Section was tested in the United
States District Court, Northern District of California in 2008 in the case Dugong v.
Gates.1! The Department of Defense planned to build a military air station in
Okinawa, Japan within the boundaries of the habitat of the Okinawan dugong.
The dugong, a critically-endangered marine mammal, is listed as a Natural
Monument on Japan’s Register of Cultural Properties due to its long-standing

cultural importance to the people of Okinawa. The Department of Defense

1 Okinawa Dugong v. Gates. N.D.Cal. C-03-4350 (2008).
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argued that since the American National Register does not include animals, it is
not equivalent to the Japanese Register of Cultural Properties. However, Judge
Marilyn Hall ruled in favor of the dugong, stating that the Japanese Register is
equivalent in intent, and thus subject to Section 402 of the NHPA. The ruling set
the precedent that Federal agencies, even at the highest level, are responsible for
complying with the NHPA during all overseas projects, and implies that
agencies would benefit from a thorough understanding of the national measures
for cultural heritage protection in all of the areas where they operate.
Advent of the Hague Convention

The United Nations Educational, Scientific, and Cultural Organization
(UNESCO) was founded in 1946, not long after the end of World War II and
barely a month after the charter of the United Nations took effect. Article 1(c) of
its constitution mandates that it “maintain, increase, and diffuse knowledge”
through the protection and conservation of the world’s cultural property “and
recommending to the mnations concerned the necessary international
conventions.”12 In 1949, the Director-General was tasked by the General
Conference to develop just such an international convention; after five years and
three gatherings of experts, a draft convention was prepared, based largely on

the Preliminary Draft International Convention for the Protection of Historic Buildings

12 United Nations Educational, Scientific, and Cultural Organization. Constitution of the United Nations
Educational, Scientific, and Cultural Organization. Adopted November 16, 1945.
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and Works of Art in Times of War.13 The Intergovernmental Conference on the
Protection of Cultural Property in the Event of Armed Conflict convened at The
Hague in the Netherlands on April 21, 1954.

The main point of contention at the conference recalled the strategy of the
creation of the Preliminary Draft of 1938: figuring out the best way to maximize
participation in the treaty by minimizing restraints on military activity while still
providing the maximum possible protection to cultural property.* The end
result, as the president of the conference described it during his closing remarks,
is not a detailed map but a series of coordinates that will help Member States
guide their own way.1® The Convention for the Protection of Cultural Property in the
Event of Armed Conflict, along with the Regulations for the Execution of the
Convention and an optional Protocol (known as the First Protocol), was signed on
May 14, 1954.

Summary of the Convention for the Protection of Cultural Property in the Event
of Armed Conflict
Preamble

The Preamble of the Convention lays out UNESCO'’s justification for the

protection of cultural heritage. It begins with a reference to the devastation

experienced during the two World Wars due to the increase in the destructive

3 O0’Keefe, Roger. The Protection of Cultural Property in Armed Conflict. Cambridge: Cambridge
University Press, 2006. p 92-3

™ Ibid., 93.

* Ibid., 93.
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capabilities of military technology. Further, it states that the cultural heritage of
any people is a contribution to the heritage of the world, and thus is deserving of
national and international protection, preparation for which should begin in
times of peace. Specific reference is made to the Hague Rules and the Roerich
Pact as guiding principles in the drafting of the Convention.
Chapter I

Article 1 defines “cultural property” as it is to be understood for the
purposes of the Convention:

movable or immovable property... such as monuments of
architecture, art or history, whether religious or secular;
archaeological sites; groups of buildings which, as a whole, are of
historical or artistic interest; works of art; manuscripts, books and
other objects of artistic, historical or archaeological interest; as
well as scientific collections and important collections of books or
archives or of reproductions of the property defined above.

Also included are the buildings within which the moveable property is
contained, for example a museum. The second Article goes further in defining
the “protection” of such property, believing it comprises both the physical
safeguarding and the attitude of respect extended towards cultural property.
Safeguarding is to be undertaken by each Member Party within its own territory
during times of peace; however, should a Member fail to accomplish this, it is not
a valid excuse for any damage caused by another nation. Extending respect
towards cultural property, as defined in Article 4, means refraining from using

such property for purposes that would expose it to damage or from causing
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deliberate damage through acts of hostility; however, as in previous legislation,
allowances are made for military necessity. It also means preventing the theft or
looting of cultural property. A prohibition on reprisals against an enemy’s
cultural property is also included; one assumes this is a specific reference to the
incredible damage caused by the retaliation of armies during both World Wars,
as any intentional damage caused by reprisals would already be barred
unconditionally by the conditions of Article 4(1) regarding the deliberate
damaging of cultural property.

Actions during the occupation of one Member Party by another are
regulated by Article 5. The occupying power is required to respect and support,
as far as possible, the efforts of the national authorities of the occupied Member
Party in regards to the protection of cultural property. Should these authorities
be unable to carry out those efforts, the occupying power is obligated to provide
the necessary measures of protection. Further, the government of the occupied
power is compelled to communicate to any resistance groups in the occupied
territory the necessity of complying with the rules of protection outlined in the
Convention.

Article 7 reinforces the idea of preparing for compliance during peacetime
by requiring Member Parties to properly educate the members of their armed
forces in the importance of respecting cultural property during war, and to

designate specialists within their military whose purpose is to coordinate
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protection efforts both within the armed forces and between the military and
civilian authorities whose task is the protection of cultural property.
Chapter I1

Similar to previous treaties on cultural heritage protection, Article 8 of the
Hague Convention allows for certain properties to be granted special protection,
provided they are not used for military purposes and they are not located near
anything that could be considered a military objective (i.e. important
transportation centers or munitions factories). Exceptions can be made in the
latter case if the objective is clearly and consistently not engaged in any military
enterprises; this would include, in the case of ports, railway stations, etc.,
diverting traffic away from the area. Using armed guards on-site to protect
cultural property is not enough to render that property a military objective. A
center containing a high population of cultural property, however, can be
classified as a military objective for several reasons, for example using the area as
a transit route for armed forces or munitions, as housing for military personnel,
or for the production of war materials. If property applies for special protection
status, it is entered on the International Register of Cultural Property under
Special Protection in accordance with the Regulations for the Execution of the
Convention.

If a Member Party violates the regulations regarding special protection

after a property has been inscribed on the International Register, for example by
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using it for crucial military purposes, Article 11 states that its protection can be
withdrawn. The Article stipulates that only a commander in charge of a division
or morel® can establish if such purposes are truly necessary; if the decision is
made by a Member Party that special protection is to be withdrawn, they are
required to notify (in advance, if possible) the opposing party as well as
UNESCO’s Commissioner-General for cultural property. A Member Party can
also choose to waive special protection status for a property, opening it up for
military use, if it is attacked by the opposing party, although they are not
required to do so.
Chapter 111

The domestic or international transport of cultural property qualifies for
special immunity under Article 12, according to the procedure laid out in the
Regulations for the Execution of the Convention. In urgent cases where the
Regulations cannot be followed, addressed in Article 13, the opposing party
should be notified of the transport as far in advance as possible. All precautions
should be taken by the Member Party and the opposing party to avoid damage
to the items in transport. Article 14 assures that property protected by Articles 12
and 13, along with its necessary transportation equipment, are immune from
seizure by the opposing party; however, the Article explicitly states that there is

no prevention against searching the property.

1% In the United States, a division encompasses 17,000-21,000 soldiers and is led by a Major General.
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Chapter IV

Article 15, the only Article in this Chapter, addresses personnel assigned
to the protection of cultural property. If they are under the control of the
opposing party, their duties are not to be interfered with as long as the properties
they are responsible for are also in under the control of the opposing party.
Nevertheless, Member Parties are only required to abide by this as long as it does
not conflict with their security interests.
Chapter V

This Chapter defines and regulates the application of a special protective
emblem that can be applied to properties qualifying under Articles 6, 10, and 12.
Member Parties are allowed, under Article 6, to apply the emblem to any cultural
property they choose, but Articles 10 and 12 require them to apply it to
properties and transports under special protection, respectively. In relation to
Article 13, the urgent transport of cultural property can use the emblem even if
special protection has not been granted as long as it was not applied for and
denied. The emblem can also be used, according to Article 17, to designate the
personnel addressed in Article 15. When it indicates special protection, as in
Articles 10 and 12, the emblem is repeated three times; otherwise, it is used
singularly. The emblem must be accompanied with a signed and dated
authorization from the relevant member of the government of the Member Party.

The use of the emblem in any other manner is expressly forbidden.
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Chapter VI

Article 18 describes the application of the Hague Convention. Its rules
govern any armed conflict involving two or more Member Parties, whether there
is an official declaration of war or not. In addition, the Convention is in effect
during occupation by a Member Party, even if there is no armed resistance to the
occupation. The Convention also applies to the actions of Member Parties during
conflicts where one or more of the nations are not a signatory, but only the
actions of the Member Party. However, if a non-Member Party declares during a
conflict that they agree to and accept the provisions of the Convention, the
Member Party is required to respect their actions as those of another Member
Party; for example, the Member Party would be bound to honor special
protection signaled by t