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Cite as: 
CAN-U.S. L.J. 

The Canada-United States Law Journal (ISSN 0163-6391) is 
published by the Case Western Reserve University School of Law on 
behalf of the Canada-United States Law Institute. The Canada­
United States Law Journal is an annual publication, and subscription 
rates are $30.00 per volume (domestic and foreign). Subscriptions 
are payable in advance. Subscriptions are renewed automatically 
unless timely notice of cancellation is received. Back volumes may 
be purchased by contacting William S. Hein & Co., Inc., 1285 Main 
Street, Buffalo, New York 14290. 

Although the Canada-United States Law Journal only 
publishes articles and discussions compiled from the transcripts of the 
Canada-United States Law Institute's annual conference, the Case 
Western Reserve Journal of International Law welcomes the 
submission of articles on topics in international and comparative law. 
Manuscripts should be submitted in duplicate and should conform to 
the Chicago Manual of Style (14th ed.). Footnotes should conform to 
A Uniform System of Citation (17th ed.). Unfortunately, unpublished 
manuscripts cannot be returned to the author. 

The Journal's policy requires that, unless a claim for 
nonreceipt of a journal is received within three months after the 
mailing date, the Journal cannot be held responsible for supplying 
that issue without charge. 

The Journal grants permission for each article in this volume 
to be copied for use by non-profit educational institutions, provided 
that (l) copies are distributed at or below cost, (2) the author and the 
Journal are identified, and (3) proper notice of copyright is affixed to 
each copy. 

The opinions expressed herein are those of the respective 
authors and do not necessarily reflect those of the Canada-United 
States Law Journal, the Canada-United States Law Institute, or Case 
Western Reserve University School of Law. 

The Journal is printed by Darby Printing Company, 6215 
Purdue Drive, Atlanta, Georgia 30336. 
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EDITOR'S NOTES 

Published in this issue of the Canada-United States Law Journal are the 
proceedings of a Conference held under the auspices of the Canada-United 
States Law Institute and Case Western Reserve University School of Law. 
The Conference, its theme being Energy, the Environment and Natural 
Resources in the Canada/U.S. Context, took place on Aprill9-21, 2002. 

The articles and discussions printed here have been compiled from 
transcripts of the Conference and papers submitted by the speakers. Our 
editing process attempts to strike a balance between retaining the spirit of the 
Conference and maintaining the Journal's overall readability. Questions 
regarding factual assertions in the text should be addressed to the authors. 

We have strived to make this volume of the Journal the best-edited and 
most carefully-researched volume in the Institute's nearly 30-year history. 
As a default rule, footnotes in the Journal comply with the format suggested 
by The Bluebook: A Uniform System of Citation (17th ed.), and, when 
necessary, have been amalgamated with citation forms adapted from the 
Canadian Guide to Uniform Legal Citation (4th ed). The text generally 
conforms to the Chicago Manual of Style (14th ed.). 

The creation of Volume 28 of the Canada-United States Law Journal has 
been a "labor of love," but it would not have been accomplished without 
substantial contributions from everyone involved in the process. Special 
thanks go to Kelly Cusick, Executive Articles Editor for this Volume, who is 
one of the best text editors I have ever worked with, catching syntax errors 
that neither my authors nor I found or corrected. Many thanks also go out to 
Julianna Herrick, editor in chief of Volume 27, who taught me most of the 
things I know; to Julie Kraus, for being an ear for my concerns; to Professor 
Henry King, who has been extraordinarily patient with me and whose 
dedication to the Institute is an inspiration to all who follow his lead; to Alice 
Simon, for answering various and sundry questions; to Andy Dorchak, who 
assisted me in finding a few obscure references; and to all the members of 
the executive board of Case Western Reserve Journal of International Law, 
for putting up with my virtually continuous occupancy of the editing 
computer over these last few months. Of course, this Volume would have 
not been possible without the willingness of the many leaders in business, 
law and government from both sides of our vast northern border to come to 
the Conference and share their thoughts with those of us who were fortunate 
enough to have the opportunity to listen to them. 

May all who read this book gain knowledge. 

Donovan M. Steltzner 
Editor In Chief 
October 14, 2002 
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related topics. He is currently Of Counsel to the law ftrm Squire, Sanders & 
Dempsey and Professor of Law at Case Western Reserve University. He has 
written a book, entitled The Two Worlds of Albert Speer. Reflections of a 
Nuremberg Prosecutor. Mr. King is a former Chairman and long time 
member of the Northern Ohio District Export Council. In June 2002, Mr. 
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University of Western Ontario. 

Chios Cannody is the Canadian Director of the Canada-United States Law 
Institute. He is an Assistant Professor of Law at the University of Western 
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Honours B.A. from the University of Toronto in 1986; another B.A. from the 
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from Georgetown University in 2000. He was also an editor of The 
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Emilia Askari is a journalist who has covered environmental news for the 
Detroit Free Press since 1990. Ms. Askari has received numerous prizes and 
fellowships, including the University of Michigan Journalism Fellowship and 
a National Press Club citation. She taught environmental journalism for four 
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International Law Section of the Canadian Bar Association. He was also an 
adjunct professor at the Faculty of Law of the University of Ottawa from 
1990-1994, where he taught international trade law. He has also been invited 
to make presentations to NAFTA and WTO Working Groups, and has 
frequently testified before federal and provincial Parliamentary Committees. 
Mr. Barutciski received an undergraduate degree from McGill University and 
an LL.B and LL.L from the University of Ottawa. 

Steve Charnovitz practices law at Wilmer, Cutler & Pickering in 
Washington, D.C. Prior to joining the firm in 1998, he was Director of the 
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positions in the U.S. government. From 1991-95, he was Policy Director of 
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the U.S. Competitiveness Policy Council. From 1987-91, he was a legislative 
assistant to Speakers Wright and Foley of the U.S. House of Representatives. 
From 1975-86, he was an international relations officer and analyst at the 
U.S. Department of Labor. He has written extensively on economic affairs, 
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the firm of Cleland, Dunsmuir Consulting Ltd., was a lecturer in 
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X 

15

: Volume 28

Published by Case Western Reserve University School of Law Scholarly Commons, 2002



and law. Prior to joining the faculty of MSU. where she currently teaches 
courses in environmental law and sex-based discrimination, she was a dean 
of MSU' s International Studies and Programs for six years. Supported by a 
Fulbright Senior Scholar Africa Regional Research Grant, she spent 1996 
studying and participating in environmental policy development in Malawi. 
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departments at the University of Michigan. Dr. Donahue is also an adjunct 
professor at the School of Natural Resources and Environment at the 
University of Michigan and a Lecturer in Law at the University of Toledo 
School of Law. He has been a member of the board of directors of more than 
a dozen other regional agencies, organizations and research institutes. He has 
authored more than !50 professional papers, book chapters and journal 
articles, and one book. Dr. Donahue holds three degrees from the University 
of Michigan, including a doctorate in Urban, Technological and 
Environmental Planning. 

David W o Drinkwater is the Executive Vice President, Law and Corporate 
Development, of Ontario Power Generation, Inc. (OPG), a position he has 
held since December 1998. Mr. Drinkwater is responsible for corporate 
development activities and oversees the legal function and non-nuclear 
regulatory matters at OPG. Prior to joining OPG, he was the Special Advisor 
to the Chairman and Chief Executive Officer of Bell Canada. From 1996 to 
1998, he served as Group Vice President, Law and General Counsel for Bell 
Canada. Prior to joining Bell Canada, he has held various senior positions 
with the law firm of Osler, Hoskin & Harcourt. Mr. Drinkwater is a member 
of the Executive Committee of the Canadian Olympic Foundation and was 
formerly chair of the Securities Advisory committee to the Ontario Securities 
Commission. He received a Bachelor of Business degree from the University 
of Western Ontario, an LL.B. from Dalhousie University, and an LL.M. from 
the London School of Economics. 

Janine Ferretti is the Executive Director of the North American 
Commission for Environmental Cooperation (CEC). Ms. Ferretti has worked 
on environmental issues for 18 years, working closely with government, 
industry, and NGOs. Prior to her appointment to the Commission, Ms. 
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Ferretti was the Executive Director of Pollution Probe, one of Canada's 
largest environmental organizations. She was a member of Canada's 
International Trade Advisory Committee, the Vice-chair of the Ontario 
Round Table on Environment and the Economy, and a member of the 
International Institute for Sustainable Development's Task Force on 
Environment and Trade. Ms. Ferretti has also worked in Kenya at the 
Environmental Liaison Center, and in Bonn, Germany, with the International 
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Deputy Assistant U.S. Trade Representative for Environment and Natural 
Resources in the Office of the U.S. Trade Representative in the Executive 
office of the President. At USTR, he was responsible for environmental 
issues in the negotiation of NAFT A, the environmental side agreements to 
NAFTA, and the Uruguay Round agreements in the GATT. Professor 
Gaines was also a member and chair of the National Advisory Committee to 
the EPA administrator and the U.S. Representative of the Commission for 
Environmental Cooperation. He currently serves on the U.N. Environment 
Progranune Expert Group on International Environmental Agreements and 
Trade. He received bachelor's, magna cum laude, and master's degrees from 
Harvard College, and a law degree, cum laude, from Harvard University. 

James F. ffickey, Jr. is a Professor of Law at Hofstra University School of 
Law in New York, where he teaches courses in international law, U.S. 
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Environmental Law Working Group of the American Society of International 
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a Ph.D. in International Law from Jesus College, Cambridge University. 
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engineering and environmental services firm, and AMEC. Prior to joining 
AMEC, Mr. Janson was President and CEO of ABB US, a leading 
engineering and manufacturing company serving customers primarily in 
power generation, transmission and distribution. He is currently Co-Chair of 
the Coalition for Canadian Astronomy and a Director of DuPont Canada Inc., 
the Royal Ontario Museum and the Conference Board of Canada. In 1998, 
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Frank E. Loy has most recently served as Under Secretary of State for 
Global Affairs in the Clinton Administration, from 1998 to 2001. He has 
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conferences, serving as chairman of the Environmental Defense Fund and the 
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senior managers. He joined the Federal Public Service in 1968 as a weather 
forecaster. Since 1978, he has held a number of management positions in a 
variety of program areas, most notably as Director General, Weather 
Services, and as acting Assistant Deputy Minister of the Atmospheric 
Environment Service (now the Meteorological Service of Canada). Mr. 
Mills is a graduate of Memorial University in St. John's, Newfoundland. 

William A. Mogel is a Partner at the law firm of Squire, Sanders and 
Dempsey, LLP, and focuses his practice on energy law. Mr. Mogel regularly 
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petrochemical companies, hotels and public institutions, in transactional 
matters involving energy contracts. He has extensive experience in federal 
and state issues affecting the electric power and natural gas industries. Mr. 
Mogel's international energy experience includes privatization and 
restructuring matters in Ireland, Moldova, Poland, Russia and the Slovak 
Republic. Mr. Mogel conducts an annual energy law seminar at the 
University of Tulsa Law School and serves as a professorial lecturer at the 
American University Law School. In 1980, Mr. Mogel founded the Energy 
Law Journal, and currently serves as its editor-in-chief and as director of its 
foundation. He is co-editor of Energy Law and Transactions, an 
internationally known, six-volume treatise dealing with every aspect of 
energy law. The author of numerous Jaw review articles, Mr. Mogel received 
his B.A., cum laude, from Hobart College, and his Jaw degree from the 
University of Pennsylvania. 

Alan Nymark is the Deputy Minister of Environment Canada, a position he 
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Department of Finance, the International Monetary Fund, and the Royal 
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Negotiator with the Trade Negotiations Office on the Canada-U.S. Free 
Trade Agreement. Between 1989 and 1993 he served as Executive Vice 
President of Investment Canada and as Assistant Chief Negotiator for 
NAFTA. In 1993, Mr. Nymark was appointed Deputy Minister, Industry and 
Science Policy at Industry Canada. He currently serves on the Boards of 
Directors of the Canadian Policy Research Networks, Canada's Climate 
Change Voluntary Challenge and Registry Inc., and the International Institute 
for Sustainable Development. He holds a Master of Economics degree from 
Queen's University. 

Robert Page is the Vice President for Sustainable Development at 
TransAlta, and is responsible for the company's environmental, health, and 
safety projects as well as TransAlta's renewable energy projects. Dr. Page is 
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internationally known for his work on energy and the environment in areas 
such as environmental impact assessment, environment and trade, climate 
change, and policy regulation. He is a member of the Clean Air Strategic 
Alliance of Alberta, and member of the Panel of Advisors, Federal 
Commissioner of the Environment and Sustainable Development, and is also 
vice-chairman of the International Emissions Trading Association of Geneva, 
Switzerland. Dr. Page received a bachelor's degree, with honors, and a 
master's degree from Queen's University and a doctorate from Oxford 
University. 

Henry A. Regier is Professor Emeritus at the University of Toronto and is 
an adjunct professor in Environmental Studies at the University of Waterloo. 
A world-renown expert on fisheries and the environment, Dr. Regier has 
served as an advisor and panelist in numerous governmental and non­
governmental scientific and environmental organizations and conferences, 
including the World Food Congress, the 1972 Stockholm Conference of the 
Human Environment, the Great Lakes Fishery Commission, the Great Lakes 
Science Advisory Board of the International Joint Commission of Canada 
and the USA, the Government of Finland, the Anishinabek/Ontario Fisheries 
Resource Centre, and the Joint Panel of the National Energy Board/Canadian 
Environmental Assessment Agencies. He has received numerous 
conservation and professional awards, including an Award of Excellence of 
the American Fisheries Society. From 1966 to 1995, he served as a professor 
of zoology and eventually also of environmental studies at the University of 
Toronto. Dr. Regier received an Honours B.A. from Queen's University, and 
his doctorate from Cornell University. 

John H. Sargent is Head of Domestic Emissions Trading Analysis in the 
Government of Canada's Climate Change Secretariat. He is on secondment 
from the Department of Finance where, until September 2001, he was Senior 
Advisor to the Deputy Minister. He has served as a chair of the 
federal/provincial/non-government Tradeable Permits Working Group and 
was Executive Director of the Technical Committee on Business Taxation 
from 1996 to 1998. Mr. Sargent also served as Assistant Deputy Minister, 
Tax Policy, for an interim period in 1993. From 1971 to 1983, he served in 
various other positions in the Department of Finance, including an 
appointment as the Senior Advisor of the Tax Policy and Legislation Branch, 
and Assistant Deputy Minister of the Financial Sector Policy Branch. Prior to 
joining the federal government, Mr. Sargent was an assistant professor of 
economics at Queen's University. He received his bachelor's degree from 
McGill University. 
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Matthew Schaefer is an Associate Professor at the University of Nebraska 
College of Law where he teaches courses in International Trade Law, 
International Law, International Business Transactions and International 
Trade Law and Policy. In 1999, he served as a director in the International 
Economic Affairs Office of the National Security Council and the White 
House, focusing on WTO and sanctions matters. From 1993 to 1995, he 
served as a consultant to the National Governors' Association and Western 
Governors' Association during the legislative implementation of the NAFTA 
and GATT Uruguay Round multilateral trade agreements. He recently 
became a term member of the Council on Foreign Relations (New York) and 
an editorial board member of the Journal of International Economic Law. 
Professor Schaefer has received a B.A. from the University of Chicago, a 
J.D. (magna cum laude, Order of the Coif) and an LL.M. from the 
University of Michigan Law School. 

Dale E. Stephenson is a partner in the law firm of Squire, Sanders & 
Dempsey, and has experience in all aspects of environmental law, including 
state and federal litigation, international environmental law, and chemical 
regulatory law. Mr. Stephenson's environmental litigation experience 
includes a variety of matters involving air, water, hazardous substances, 
noise, and the defense of companies and municipalities in actions brought 
pursuant to federal environmental law, including CERCLA (Superfund) and 
the Clean Water Act. He is a member of the American Bar Association's 
Section of Environment, Energy, and Natural Resources. Mr. Stephenson 
received a B.A., summa cum laude, from Spring Arbor University and a J.D. 
from the University of Michigan. 

William W. Taylor is the Chairperson and Professor of the Department of 
Fisheries and Wildlife at Michigan State University, where he has served as 
an instructor and professor for over two decades. An internationally 
recognized expert in fisheries ecology, population dynamics and Great Lakes 
fisheries management, he has received numerous accolades and has served in 
a number of leadership positions, including president of the American 
Fisheries Society, Associate Director of the Michigan Sea Grant College 
Program, and Chair of the Great Lakes Fisheries Commission's Board of 
Technical Experts. Dr. Taylor helped create the Partnership for Ecosystem 
Research and Management, a cooperative agreement between MSU, the 
Michigan Department of Natural Resources, and the U.S. Geologic Survey, 
to use research talent at MSU towards the solution of natural resources 
management problems. Dr. Taylor received his B.A. from Hartwick College, 
an M.S. from West Virginia University, and a Ph.D. from Arizona State 
University. 
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Christopher Waddell, the Carty Professor of Business and Financial 
Journalism at Carleton University, is an associate professor in the School of 
Journalism and Communications. Prior to academia, Professor Waddell spent 
eight years as Parliamentary Bureau Chief for CBC Television News. Prior 
to television reporting, he spent seven years at the Globe and Mail covering 
business in Toronto and the free trade negotiations in Ottawa. Dr. Waddell 
received his B.A. from the University of Toronto and his M.A. and a Ph.D. in 
Canadian history from York University. 
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