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The Canada-United States Law Journal is published by the Case 
Western Reserve Journal of International Law on behalf of the 
Canada-United States Law Institute. The Canada-United States Law 
Journal is currently an annual publication and subscription rates are 
$15.00 per volume (domestic and foreign). Subscriptions are payable in 
advance. Back volumes may be purchased by contacting William S. 
Hein & Co., Inc., 1285 Main Street, Buffalo, New York 14290. The 
Journal welcomes submission of comments and correspondence from 
readers and authors. Address all correspondence to the Canada-U.S. 
Law Journal, 11075 East Blvd., Cleveland, Ohio 44106, U.S.A. Tele­
phone: (216) 368-3291. 

Although the Canada-United States Law Journal publishes arti­
cles and discussions compiled from transcripts of its annual conference, 
the Journal of International Law welcomes submission of articles on 
topics in international and comparative law. Manuscripts should be 
submitted in duplicate, typed triple-spaced, and should conform to the 
United States Government Printing Office Style Manual. Footnotes 
should be double-spaced and should conform to A Uniform System of 
Citation (15th ed.). Unpublished manuscripts will not be returned to 
the author unless requested. 

The Journal's policy requires that unless a claim for nonreceipt of 
a journal is received within three months after the mailing date, the 
Journal cannot be held responsible for supplying that issue without 
charge. 

The opinions expressed herein are those of the respective authors 
and are not those of the Canada-United States Law Journal. 

The Journal is printed by Darby Printing Company, 6215 Purdue 
Drive, Atlanta, Georgia 30336. 

Notice: Subscriptions are renewed automatically unless timely no­
tice of cancellation is received. 
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EDITOR'S NOTES 

The following are the proceedings of a Conference held under the 
auspices of the Canada-United States Law Institute and Case Western 
Reserve University School of Law. The Conference was held in Cleve­
land, Ohio, April 22-24, 1994. The theme of the Conference was 
Sovereignty in the North American Context and in a Changing World. 

The articles and discussions printed here have been compiled from 
transcripts of the Conference and papers submitted by the speakers. 
Minimal editing has been done in order to preserve the spirit of the 
Conference, while ensuring clarity of expression. Questions regarding 
unfootnoted assertions and cited materials should be addressed to the 
authors. 

Footnotes have been placed in the format which complies with A 
Uniform System of Citation (15th ed.). The Journal recognizes that 
some discrepancies exist between the preferred citation system in the 
United States and that in Canada. The Case Western Reserve Journal 
of International Law is presently compiling a comprehensive listing of 
international citation systems for publication, with a view towards elim­
inating the inconvenience inherent in the present uniform system. Any 
comments or suggestions regarding this undertaking should be directed 
to the Editor-in-Chief of the Journal of International Law. 

The views expressed within are those of the authors or Conference 
participants and do not necessarily reflect the opinions or policies of 
any organization, governmental agency, corporation, etc. with which 
they may be affiliated. 

The Editor is grateful to those people who have assisted in the 
production and printing of this volume, in particular Carolyn Speaker 
and Debbie Korenchan of the Case Western Reserve University Law 
School Staff. The Editor would also like to thank Saleh Awadallah for 
his guidance and Tina Myles and Lucia lannandrea for their 
assistance. 
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Speakers at the Canada-U.S. Law Institute Conference on 
An Industrial Policy for North America (Canada/U.S.): 

Legal and Economic Considerations 

RICHARD B. BILDER is the Burrus-Bascom Professor of Law at 
the University of Wisconsin Law School, where he focuses on interna­
tional law, including transactions, organizations and dispute settlement. 
He also teaches international environmental and foreign relations law. 
He previously served for nine years as Attorney-Adviser at the Office of 
Legal Adviser at the U.S. Department of State where his duties in­
cluded assignments as Special Assistant to the Legal Adviser, Acting 
Assistant Legal Adviser for African Affairs, and Deputy U.S. Agent in 
U.S.-French Air Arbitration. He is currently on the Executive Com­
mittee of the American Society of International Law, and the Board of 
Editors and Book Review Editor of the American Journal of Interna­
tional Law. Mr. Bilder has authored a book, Managing the Risks of 
International Agreement, and has contributed chapters to numerous 
other published works. Mr. Bilder graduated Magna Cum Laude with 
Highest Honors in Political Economy from Williams College and was a 
Fulbright Fellow at Cambridge University. He received his J.D. from 
Harvard Law School. 

KATHARINE F. BRAID is the Senior Vice-President for Legal 
Services and Strategy Development at the Canadian Pacific Rail Sys­
tem, in Ontario. She previously served as Toronto Regional Counsel, 
Assistant Vice-President and finally Vice-President of Canadian Pacific 
Legal Services. Prior to that she was a Legal Officer at the Federal 
Department of Justice. She is a member of the Canada-U.S. Law Insti­
tute Advisory Board, the Professional Conduct Committee of the Law 
Society of Upper Canada, the Canadian Bar Association, the County 
of York Law Association, Canadian Corporate Counsel Association, 
and the Association of Canadian General Counsel. Ms. Braid received 
her degrees from Bryn Mawr College (B.A.), Sorbonne (U. de Paris) 
(M.A.) and the University of Toronto (LL.B). 

ROBERT D. BROWN is Chairman and Senior Partner of Price 
Waterhouse. He is an active participant in the world organization of 
Price Waterhouse, where he is currently a member of the World Man­
agement Committee and World Policy Board. Mr. Brown has served as 
a tax advisor to many of Canada's largest corporations, and has under­
taken projects for the federal government and a number of provincial 
governments. He has written and spoken extensively on tax and public 
policy issues, and his articles have appeared in The Financial Post, The 
Globe and Mail, The Chartered Accountant Magazine, and The Cana­
dian Tax Journal, among others. Mr. Brown is a member of the Policy 
Committee of the Business Council on National Issues, and was re­
cently the Chairman of the Canadian Tax Foundation. He was edu-
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cated at the University of Toronto, with a post graduate degree in eco­
nomics at the University of Chicago. He received the Ontario gold 
medal in the CA examinations, and an FCA awarded to him by the 
Ontario Institute in 1970. 

ROBERT F. DRINAN, S.J. is a Professor of Law at Georgetown 
University Law Center, specializing in human rights, constitutional 
Law, professional responsibility, and arms control. From 1971 to 1981, 
he served as a member of Congress in the U.S. House of Representa­
tives, where he was chairman of the Subcommittee on Criminal Justice 
of the House Judiciary Committee, and a member of several commit­
tees including Internal Security, Government Operations, and House 
Select Committee on Aging. Mr. Drinan has been chairman of the 
American Bar Association's Standing Committee on World Order 
Under Law, and the Section of Family Law. He has travelled exten­
sively on official congressional delegations, private delegations, and pri­
vately sponsored human rights missions. He has written several books, 
and has been a columnist and regular contributor to various periodi­
cals. Mr. Drinan received his B.A. and M.A. from Boston College, his 
LL.B. and LL.M. from Georgetown University Law Center, and a 
Post-Doctoral Fellowship in Theology in Florence, Italy. 

JOHN L. ELLICOTT is a senior partner at Covington & Burling 
practicing in the fields of U.S. export trade and foreign transaction 
control regulations. His practice deals with economic embargoes, stra­
tegic trade controls, foreign economic boycotts, and controls on 
proliferation of weapons of mass destruction. Mr. Ellicott has served on 
the faculty of the Salzburg Seminar in Austria; he has conducted a 

·series of programs for the Stockholm Chamber of Commerce in Swe­
den, and he has lectured at various institutions including the South­
western Legal Foundation and the Practicing Law Institute. Formerly, 
he was a Professor at the George Washington Graduate School of Pub­
lic Law. From 1989 to 1991, Mr. Ellicott served on a panel of experts 
to advise Congress on export control reform, and has recently agreed to 
serve as chairman of a new committee of the International Law Section 
of the ABA dealing with export controls and economic sanctions. Mr. 
Ellicott graduated Summa Cum Laude in Economics from Princeton 
University and Cum Laude from Harvard Law School. 

JONATHAN T. FRIED is a career Foreign Service Officer of Ca­
nada's Department of External Affairs, currently the Principal Counsel 
of the Trade Law Division of the Department of External Affairs and 
International Trade, providing advice on FTA, GATT, NAFTA and 
other trade agreements, litigating trade disputes thereunder, and ensur­
ing Canadian implementation. He also serves as Principal Counsel for 
North American Free Trade Negotiations, with overall responsibility 
for legal advice on and drafting of the legal text of the North Ameri­
can Free Trade Agreement, including leading negotiations on dispute 
settlement and institutional arrangements. Before returning to Ottawa 
in 1991, Mr. Fried was Counsellor for Congressional and Legal Affairs 
at the Canadian Embassy in Washington, D.C. He was Assistant Gen-
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era! Counsel of the Canadian Trade Negotiations Office and a member 
of Canada's negotiating team on the Canada-United States Free Trade 
Agreement. In December, 1992, he was elected by the OAS Permanent 
Council as the first Canadian member of the Inter-American Juridical 
Committee. Mr. Fried received his B.A. and LL.B. from the University 
of Toronto and his LL.M. from Columbia University and is a member 
of the bar of Alberta, Canada. 

EARL H. FRY, Ph.D, is a Professor of Political Science at Brig­
ham Young University and in 1990, was named the first holder of an 
Endowed Professorship in Canadian Studies. He is currently the Presi­
dent of the Association for Canadian Studies in the United States. 
During the 1991-1992 academic year, he also served as a Visiting Fel­
low at the Americas Society in New York City. Dr. Fry previously 
served as a Fulbright Lecturer at the Sorbonne, Director of Interna­
tional Education and Canadian Studies at the State University of New 
York at Plattsburgh, a Council on Foreign Relations International Af­
fairs Fellow, and as Special Assistant in the Office of the U.S. Trade 
Representative. Dr. Fry has written three books, including Canada's 
Unity Crisis: Implications for U.S.-Canadian Economic Relations, and 
has recently co-authored, America the Vincible: U.S. Foreign Policy 
for the Twenty-First Century. He is also the co-editor of several books. 
During the past two years, Dr. Fry has made presentations on interna­
tional and regional trade and investment at a number of forums 
throughout the world. 

JOSEPH P. GRIFFIN is a partner in the International Section of 
the Washington office of Morgan, Lewis & Bockius and is the Partner­
in-Charge of the Firm's Brussels office. He has represented the British, 
Australian, Canadian and French governments in various matters. Mr. 
Griffin is a former Chairman of the American Bar Association's Sec­
tion of International Law and Practice and a former Chairman of the 
International Division of the District of Columbia Bar. He is a member 
of the Secretary of State's Advisory Committee on Private Interna­
tional Law, the Panels of Arbitrators of the American Arbitration As­
sociation and the Euro-Arab Arbitration Systems, the Advisory Board 
of the World Trade Institute, the American Law Institute and the Edi­
torial Advisory Boards of five legal publications. He has written widely 
on international business topics and has authored several legal publica­
tions. Mr. Griffin received his B.A. from the University of Virginia, his 
J.D. from Georgetown University Law Center and his Diploma in Law 
from Oxford University. 

WILLIAM L. HAYHURST, Q.C. is a contributing editor to the 
European Intellectual Property Review, The Canadian Intellectual 
Property Journal, The Canadian Business Law Journal, and has au­
thored a variety of papers and case notes on intellectual property mat­
ters. Mr. Hayhurst practiced in the intellectual property field at Ridout 
& Maybee in Toronto for over forty years, and taught intellectual 
property at the University of Toronto School of Law for over twenty 
years. Mr. Hayhurst has served as an advisor for the Government of 
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Canada on intellectual property matters, and is a former president and 
lifetime member of the Canadian Group of the International Associa­
tion for the Protection of Industrial Property. Mr. Hayhurst graduated 
from Queen's University with the Gold Medal in electrical engineering 
and received his M.S. degree from the California Institute of Technol­
ogy. He holds a law degree from the Osgoode Law School of York 
University (Gold Medal). 

GARY N. HORLICK is a partner at the law firm of O'Melveny & 
Myers in Washington, D.C., specializing in international trade in goods 
or services. He lectured at Yale Law School from 1983 to 1986, and is 
presently teaching a course on international trade law at the Ge­
orgetown Law Center. Mr. Horlick was the Deputy Assistant Secretary 
of Commerce for Import Administration, and in 1981, was Interna­
tional Trade Counsel for the U.S. Senate Committee on Finance. Mr. 
Horlick also served as Assistant Representative for the Ford Founda­
tion in Santiago, Chile, and Bogota, Colombia, subsequently serving as 
a consultant to the Foundation. He has written over thirty published 
articles and has spoken at and participated in over 100 conferences and 
panels in the past thirteen years. Mr. Horlick graduated Magna Cum 
Laude from Dartmouth College, with highest honors in history. He re­
ceived an M.A. in international law from Cambridge University, and 
his J.D. from Yale Law School. 

LAWSON A. W. HUNTER, Q.C. is a partner at Stikeman, Elli­
ott, specializing in competition and trade law at its Ottawa, Ontario 
office. From 1986 to 1992, he was a partner at Fraser & Beatty. Previ­
ous to that, Mr. Hunter was the Assistant Deputy Minister for the Bu­
reau of Competition Policy and Director of Investigation and Research. 
He has served in numerous governmental positions, including Depart­
mental General Counsel, Director of Legal Services in the Department 
of Consumer and Corporate Affairs, and Special Assistant to the Dep­
uty Minister of Justice. He is a member of the Board of Directors of 
the Canadian Retransmission Collective and a member of the Advisory 
Board of Dynatek Automation Systems, Inc., Canadian Corporate 
Counsel, and The Antitrust & Trade Regulation Report, a publication 
of the Bureau of National Affairs, Inc., in Washington, D.C. Mr. 
Hunter is the author of numerous published articles, and has spoken at 
several conferences, seminars, and in-house presentations. He received 
his B.S. and his LL.B. from University of New Brunswick, and his 
LL.M. from Harvard Law School. 

HENRY T. KING, JR., is U.S. Director of the Canada-United 
States Law Institute and Professor of Law at Case Western Reserve 
University School of Law. A former U.S. Prosecutor at the Nuremberg 
Trials, a former General Counsel of the U.S. Foreign Economic Aid 
Program, as well as a former Chairman of the Section on International 
Law and Practice of the American Bar Association, Mr. King is U.S. 
Chairman of the Joint American Bar Association, Canadian Bar Asso­
ciation, Barra Mexicana Working Group on the Settlement of Interna­
tional Disputes which recently made recommendations for the Settle-
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ment of Disputes under the North American Free Trade Agreement 
(NAFTA). Mr. King was also Chief Corporate International Counsel 
for TRW, Inc. and is presently Of Counsel to the law firm of Squire, 
Sanders & Dempsey. He is a member of the ABA Task Force on War 
Crimes in Former Yugoslavia. Mr. King is a graduate of Yale Univer­
sity and Yale Law School. 

CHARLES S. LEVY is a partner at Wilmer, Cutler & Pickering. 
He advises U.S. and foreign corporations on international trade, finan­
cial and investment issues. He has served as Counsel to the House For­
eign Affairs Subcommittee on Foreign Economic Policy, Legislative 
Assistant to Senator Adlai E. Stevenson, Legislative Assistant to Con­
gressman John C. Culver, Legal Advisor at the U.S. International 
Trade Commission, and Vice-President of the Emergency Committee 
for American Trade, a trade association of U.S. multinational corpora­
tions. He is currently a member of the U.S. Trade Representative's 
advisory committees on investment and intellectual property, and the 
State Department's investment advisory committee. Mr. Levy received 
his B.A. from Boston University and his J.D. from George Washington 
University. 

SELMA M. LUSSENBURG a Senior Associate with Borden & 
Elliott in Toronto specializing in international commercial transactions 
with special emphasis on Canada-United States cross-border issues. 
Ms. Lussenburg has been a frequent panelist, guest speaker and lec­
turer at law schools and various professional educational programs on 
trade and foreign investment matters. She has also authored numerous 
papers on aspects of international trade and foreign investment. She is 
a member of the International, Inter-American, American and Cana­
dian Bar Associations. Ms. Lussenburg graduated from the University 
of Ottawa with a Bachelor of Social Sciences, an LL.B, and a Gradu­
ate Diploma in International Cooperation and Development. She also 
received an LL.M from the Australian National University. 

HON. DONALDS. MACDONALD, P.C. is Counsel at the To­
ronto office of McCarthy Tetrault, a position to which he returned after 
completing his posting as Canadian High Commissioner to Great Brit­
ain and Northern Ireland. He is currently Chairman of the Institute 
for Research on Public Policy in Montreal and Chairman of the Design 
Exchange in Toronto. In addition, he is Chairman of Siemens Electric 
Limited and a director of six Canadian companies. Mr. Macdonald was 
Chairman of the Royal Commission on the Economic Union and De­
velopment Prospects for Canada from 1982 to 1985. He has served in 
the Parliament of Canada and has held the Cabinet positions of Presi­
dent of Privy Council, Minister of National Defense, Minister of En­
ergy, Mines and Resources, and Minister of Finance. Mr. Macdonald 
is a graduate of the University of Toronto, Osgoode Hall Law School, 
Harvard Law School, and Cambridge University. 

R.K. MORRIS is the Senior Policy Director for International 
Trade at the National Association of Manufacturers. Mr. Morris was 
previously a Commercial Officer in the Trade Policy Section of the 
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British Embassy in Washington, D.C. He was also a reporter for The 
Progressive Index, a daily newspaper in Petersburg, Virginia. Mr. 
Morris received his B.A. in International Relations from Brown Uni­
versity and received German language training at the Goethe Institute 
in Radolfzell, Germany. 

DONAT PHARAND is a Professor Emeritus Professor of the Uni­
versity of Ottawa and is currently a consultant on International Law, 
Law of the Sea and Arctic Affairs. He is the author of over 50 articles 
on international law focusing mainly on the law of the sea and the 
Arctic and also of several books dealing with related subjects. Prof. 
Pharand was a member of the International Arbitral Tribunal in Ca­
nada vs. France (La Bretagne Case) involving French Fishing Rights 
in the Gulf of St. Laurence. Prof. Pharand has been the recipient of 
many awards including the Excellence in Teaching and Excellence in 
Research Awards at the University of Ottawa as the John E, Read 
Medal for outstanding contributions to international law. He is a grad­
uate of Dalhousie Law School and also holds degrees from University 
of Michigan Law School (LL.M.), from University of Paris (LL.D.) 
and from the Hague Academy of International Law. 

H. DAVID ROSENBLOOM is a member of the law firm of Cap­
lin & Drysdale in Washington, D.C. specializing in international tax 
matters. From January 1978 through January 1981, Mr. Rosenbloom 
served as International Tax Counsel in the United States Treasury De­
partment. A frequent speaker and author on tax subjects, Mr. Rosen­
bloom has lectured on international taxation at Harvard and Stanford 
Law Schools, and is presently a lecturer at Harvard. He holds degrees 
from Princeton University, the University of Florence in Florence, It­
aly, and the Harvard Law School where he was President of the 
Harvard Law Review. 

STANLEY M. SPRACKER is a partner at the Washington office 
of Wei!, Gotshal & Manges where his principal areas of practice are 
environmental and workplace health and safety law, focusing on EPA 
and OSHA. Mr. Spracker has counselled clients on regulatory develop­
ments in environmental regulation and policy and on environmental 
matters in connection with mergers and acquisitons, purchases and 
sales of real estate and the development of industrial property. He is a 
prolific speaker and has written extensively on environmental and 
health and safety issues. He has also co-authored Environmental Issues 
in Real Estate and Business Transactions, a three-volume treatise on 
environmental law published by Matthew Bender (1992). Mr. Spracker 
graduated Phi Beta Kappa, with highest honors from University of 
Wisconsin and received his J.D. from the University of Chicago Law 
School. 

J. CHRISTOPHER THOMAS specializes in international trade 
and commercial law at Thomas & Associates, in Vancouver, British 
Columbia. From 1986 to 1987, Mr. Thomas served as Senior Policy 
Advisor to the Canadian Minister for International Trade during the 
Canada-U.S. Free Trade negotiations. Since 1991, he has acted as 
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counsel to the Government of Mexico, and more recently, he provided 
extensive advice on the structure and content of the North American 
Agreement on Labor Cooperation. From 1986 to 1993, he was a part­
ner of Ladner Downs, Van Coover, and until 1992, was an assistant 
and subsequently adjunct Professor at the University of British Colum­
bia Faculty of Law. Mr. Thomas has written numerous articles, the 
most recent of which addresses environmental concerns in connection 
with NAFTA. He received his various degrees from the University of 
British Columbia (B.A.), Sussex University (M.A.}, University of Brit­
ish Columbia (LL.B.), and Columbia University (LL.M). 

JOEL P. TRACHTMAN is Associate Professor of International 
Law at The Fletcher School of Law and Diplomacy. Prof. Trachtman 
graduated from Harvard Law School where he served as Editor-in­
Chief of the Harvard International Law Journal. After graduation he 
spent nine years in the private practice of international finance and 
business law with Sheasman & Sterling in New York and Hong Kong. 
At the Fletcher School he is responsible for courses in the legal aspects 
of international business and economic relations. He is the author of 
numerous books and articles on international business and finance and 
business regulation in developing countries and has spoken widely on 
these and other international topics. Prof. Trachtman is active in advi­
sory work on legal aspects of economic development especially with re­
spect to finance regulation, having worked recently on regulatory issues 
in China, Guatemala, Mongolia, Ghana, Bulgaria and Sri Lanka. 
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