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Joneja: Canadian Speaker Session 2: Canada and U.S Approaches to Trade Sa

CANADIAN SPEAKER

Navin Joneja'

Thanks. I think hopefully we will get a chance to talk about the foreign
application of U.S. law to the foreign subsidiaries.

Well, first of all, let me just pass along the very serious regrets from Cliff
Sosnow who was scheduled to be at the conference and couldn’t attend. I
know he was quite disappointed he couldn’t attend the conference and par-
ticularly talk about the topic of trade sanctions.

It is something that he really does enjoy talking about and knows quite a
bit as well, but he is not the only one that enjoys discussing these issues, and
he asked me to fill in for him, and I was more than happy to do so, so it is an
honor to be here, especially with Richard who has such a wealth of experi-
ence in this area.

From a Canadian perspective, and having worked in both Canada and in
the U.S. in this area, the common theme that Canadian policy makers keep
coming back to is how to balance the economic interest in ensuring close
cooperation and integration in the United States with the Canadian sovereign
interest in maintaining Canadian social values, Canadian policies, and main-
taining a distinct identity from the United States.

And that I think applies not just to trade sanctions but to basically all trade
related areas, whether you are talking about trade in pharmaceuticals, immi-
gration policy, or border security. This is sort of the defining balance that

' Navin Joneja practices international trade law and competition (antitrust) law at Blake,
Cassels & Graydon LLP in Toronto, Canada. His practice encompasses a variety of interna-
tional trade business regulation issues, including: domestic, NAFTA and WTO trade disputes;
foreign investment reviews; international trade agreements and negotiations; economic sanc-
tions and other business compliance measures. Navin’s practice also includes a wide range of
competition issues, such as those that arise in the context of mergers, joint ventures and other
types of strategic alliances. Navin also counsels clients concemning potentially anti-
competitive business practices such as an abuse of dominant position, refusal to deal, or exclu-
sive dealing, as well as the conspiracy and related provisions of the Canadian Competition Act.
Prior to joining Blakes, Navin practiced in the areas of international trade and business regula-
tion for a number of years in Washington, DC, where he was closely involved in, among other
matters: the Canada-U.S. Softwood Lumber dispute, numerous other anti-dumping and anti-
subsidy cases, and export compliance matters for a variety of industries. Navin holds a B.A.
from the University of Western Ontario (1993), an LL.B. from the University of Toronto
(1996) and an LL.M. from New York University School of Law (1999). He is a member of
the Bar in Ontario, Canada (1998) and New York, U.S.A. (2000). Navin has published nu-
merous articles in the fields in which he practices.
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Canadian policies are trying to reach, and as I go through the discussion of
Canada’s policy on trade sanctions, you will see how that plays into how the
laws are made and how the decisions are made by Canadian policy makers.

So getting to the area of trade sanctions it is in Canada somewhat com-
mon place for Canadians to take the high road and to claim the U.S. is en-
forcing its laws extraterritorially really, and Canada is enforcing its laws only
based on UN Security Council resolutions, and that there is a violation of
international law.

But what often gets overlooked is an examination and a critique of Cana-
dian sanctions policy in itself. So what I’d like to do just for a few minutes is
present some thoughts and commentaries that we put in the paper on Can-
ada’s trade sanctions policy and have that discussion, and we will get into
discussions of extraterritorially measures and how that works for countries
like Canada.

Let me start with just a brief overview of the trade sanctions regimes in
Canada, the various instruments that make up Canada’s trade sanctions pol-
icy. In Canada, there are basically three principal legislative regimes that
operate: One i 1s the United Nations Act.' The second is the Special Economlc
Measures Act. And the third is the Export and Import Permits Act,® and the
Minister responsible for these three statutes is the Minister of Foreign Af—
fairs. There is also, of course, the Foreign Extraterritorial Measures Act,?
FEMA, which is not a sanctions regime in itself in that it doesn’t impose
sanctions for business overseas, but it is still a very important aspect of Can-
ada’s sanctions policy, and we will get to that in a few minutes as well.

Canada’s United Nations Act allows the Government to legislate deci-
sions passed by the UN Security Council pursuant to Article 41 of the UN
charter,” which basically says that the UN Security Council may decide on
measures necessary to maintain or restore international peace and security.®
So under Canadian law, a Security Council Article 41 decision creates legal
impetus for Canada to give effect to the decision domestically. In fact, Sec-
tion 2 of the Canadian United Nations Act provides “when in pursuant of
Article 41 of the charter of the United Nations” — so it refers to Article 41
explicitly — the Security Council decides on a measure to be employed to
give effect to any of its decisions and calls on Canada to apply the measure.’

United Nations Act, R.S.C., ch. U-2 (1985).

Special Economic Measures Act, S.C., ch. 17 (1992) (Can.).
Export and Import Permits Act, R.S.C., ch. E-19 (1985).
Foreign Extraterritorial Measures Act, R.S.C., ch. F-19 (1985).
United Nations Act, supra note 1, at § 2.

U.N. Charter at Art. 41.

United Nations Act, supra note 1, at § 2.

B Y O
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The Govemnor-In-Council may make such orders as necessary or as expe-
dient for enabling the measure to be effectively applied.® So it is very much
an implementation of Security Council resolutions in the multilateral context,
and this is done through regulations under the United Nations Act in Canada.

Regulations have been promulgated in the context of Afghanistan, An-
gola, Ethiopia, Iraq, of course, and several other countries, but basically, they
track the UN Security Council resolutions,” and if the Security Council reso-
lutions are amended by the UN — the regulations under the United Nations
Act would subsequently be amended as well.'’

In theory, Canada also has the opportunity to impose sanctions where
there is no Security Council resolution under the Special Economic Measures
Act."" This statute authorizes the Governor-In-Council to impose orders or
regulations, including sanctions, regarding foreign nations in two specific
situations.

First, it is for the purpose of implementing a decision, resolution or rec-
ommendation of an international organization of states or- association of
states of which Canada is a member that calls on its members to take eco-
nomic measures against a foreign state.'?

The second scenario is where the Governor-In-Council .is of the opinion
that a grave breach of international peace and security has occurred that has
resulted or is likely to result in a serious international crisis.'* So I say this
legislation is available in theory because there are no countries subject to the
Special Economic Measures Act,'* but just from the wording of the legisla-
tion, you can see how this is very much still in the international multilateral
context. -

The two situations in which such sanctions regimes could be imposed are
where organizations, presumably other than the UN, have given the go ahead
or where there is in the opinion of the Governor-In-Council a grave breach of
international peace and security that leads to serious international crisis. So it
is still very much tied to the multilateral context.

The third sanctions regime piece of legislation in Canada is the Export
and Import Permits Act'> and the related regulations, which are used for a

§ U.N. Charter at Art. 41.

® United Nations Suppression of Terrorism Regulations (United Nations Act) SOR/2001-
360, § 1 (Can.).

4.

n Special Economic Measures Act, 1992 S.C., ch. 17 (Can.).

2 1d at§ 4.

A
Since this symposium, Canada has imposed sanctions on Burma. See Shareef Korah,
Canada Toughens Stand on Burma, TORONTO STAR, May 25, 2005, at A17.

13 Export and Import Permits Act, R.S.C., ch. E-19 (1985) [hereinafter Export and Import
Permits Act]. :
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variety of purposes but include the authority to impose trade sanctions. And
this is done primarily through two areas: one is what’s called the “area con-
trol list,”"® which is basically a list of countries that the Governor-in-Council
decide is necessary to control the export of any goods, and the only country
currently listed on the ACL is Myanmar.'” And other area is the “export con-
trol list,”'® which includes goods that the Governor-In-Council deems crucial
to control for a variety of reasons.

But what’s different about the ECL is that it is not directed at specific
countries; it is directed at specific types of goods. So it is more in line with
the EAR and the U.S,, although it is still used in Canada as a vehicle to im-
pose trade sanctions.

So if you have a good on the ECL, then you need a permit to export the
good to the given designation, and the minister of foreign affairs has very
broad discretion as to whether or not issue the permit and also may consider
foreign policy in reaching a decision. So that’s basically, the trio of the sanc-
tions legislation in Canada.

Now, the last aspect of sanctions policy that I want to discuss is FEMA,
the Foreign Extraterritorial Measures Act, which as I said is not a sanctions
regime in the same sense, but it still is an important piece of legislation and
in many ways is the defining piece of legislation as far as Canada’s attitude
towards sanction policy is concerned. FEMA is basically Canada’s statutory
response to the U.S. sanctions regimes that Canada considers having an ex-
traterritorially application, and as a practical matter, the only foreign measure
at issue is the U.S. embargo against Cuba,"® which Richard alluded to.

Now U.S. trade sanctions against Cuba have existed in some form or an-
other for many decades, since about 1960, and then, as Richard mentioned, in
1992, the U.S. substituted a more robust set of trade sanctions against Cuba,
which effectively banned any trade between Canadian subsidiaries of U.S.
companies and Cuba.”

And this is what Canada considered most objectionable about the U.S.
embargo; that companies incorporated in Canada — these are companies in-
corporated in Canada and presumably under the Canadian jurisdiction —
would be subject to U.S. laws and penalties. Canada’s response was to enact
the blocking order in 1992 under the authority of FEMA.?

So as a result of this blocking order and the subsequent amendments to it,
there were two main obligations placed on Canadian corporations. These

16 1d. at Article 4.
17 http://laws justice.gc.ca/en/E-19/SOR-81-543/100049.html
Export and Import Permits Act, supra note 15, at Article 3.
" http://www .natlaw.com/pubs/spcacul htm.

Id.
A

https://scholarlycommons.law.case.edu/cuslj/vol31/iss/14



ja: Canadian Speaker S ; C dU.S A h T S
NavRTong s b eksion 2> Cinatia and U5 Apiprobbhes ts Trade Saretions 59

would be Canadian subs of U.S. parents. First of all, FEMA requires Cana-
dian corporations to give notice to the Attorney General of Canada of any
directive, instruction, intimation of policy, or other communication relating
to the embargo that the corporation has received from a person who is in a
position to direct or influence the policies of the Canadian corporation.”” So
that means in plain language, if a U.S. parent communicates a policy regard-
ing an embargo through its Canadian subsidiary, in theory, the Canadian sub-
sidiary ought to notify that to the Attorney General of Canada.

The second obligation is that any Canadian corporation is prohibited from
complying with the Cuban embargo Cuban or with any directive, instruction,
intimation of policy, or other communication relating to the embargo that the
corporation has received, again, from a person who is in a position to direct
or influence the policies of the Canadian corporation.”? So that means that
not only must the Canadian subsidiary notify the Attorney General of Can-
ada, it is also prohibited from complying with the U.S. parent’s direction or
instruction or policy regarding the U.S. embargo if it would reduce trade or
commerce between Canada and Cuba.

So what this means, is that Canadian subs of U.S. companies that wish to
carry on business in Cuba are basically in a catch-22. If they don’t comply
with the U.S. parent’s instructions regarding the U.S. embargo, they run
afoul of the U.S. laws and would be subject to enforcement by OFAC. And if
they do comply, then they run afoul of the Canadian blocking statute. So it
really is quite a predicament for Canadian companies to be in.

So that is an overview of the instruments affecting Canada’s policy, but
where does that leave us in trying to define what Canada’s sanctions policy
is? I think, as we discussed in the paper, Canada’s sanctions policy is really
guided by two core principles. First of all, Canada’s policy on trade sanctions
has been to deal with primarily sanctions at the international level in a multi-
lateral context,”* and a list of Canadian trade sanctions and their UN origin
sustains this view, as does the language that I was talking about in the Spe-
cial Economic Measures Act. The second principle Canada adheres to is, that
Canada generally seeks to avoid and, indeed, protests the application of laws
extraterritorially, and it is these two principles that really make up Canada’s
sanctions policy.”

But the practical implementation of these policies doesn’t always stick to
that line, and it seems to get clouded by this continuing challenge that Cana-

2 Foreign Extraterritorial Measures Act, R.S. 1985, c. F-29, Art. 5-6.
B Id atArt. 7.1,
2 See Colin B. Picker, Reputational Fallacies in International Law: A Comparative Re-
view of United States and Canadian Trade Actions, 30 BROOK. J. INT'L L. 67, at 106.
3 See Barry R. Campbell, Extraterritorial Sanctions in the Canada/U.S. Context — A Ca-
nadian Perspective, 24 CAN.-U.S. L. J. 209, at 211-212.
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dian policymakers face, which I mentioned at the beginning; the tension be-
tween Canada’s economic interest in keeping the U.S. happy and its sover-
eign interest in sticking to Canadian values.?® And this, as we discuss again
in the paper, leads to Canada’s sanctions regimes being unsatisfactory for
businesses in many respects.

For example, in the area of export permits under the Export Import Per-
mits Act, regardless of what Canada’s public says on its public stance on
U.S. sanctions, the degree of economic integration between Canada and the
U.S., particularly in industries such as defense industries, technology indus-
tries, together with the signiﬁcant ministerial discretion in Canada’s export
permit process, means that, in practice, much of U.S. forelgn policy is infor-
mally incorporated into Canada’s export control process.”” And that includes
U.S. sanctions policy.

In fact, Canada specifically amended its export control list. It added items
and began a special Controlled Goods Program at the insistence of the United
States to ensure that Canada would not become the back door through which
U.S. goods would reach countries against which U.S. had imposed stricter
sanctions.?®

So in these instances, Canada basically incorporates U.S. sanctions law
into its own export control system, regardless of the posture adopted publicly
towards the U.S. sanctions regimes.

But more importantly, the role of the U.S. policy in the Canadian ap-
proval process in the export permit approval process is never really known
publicly or scrutinized. So whether or not you agree with the substance of the
U.S. sanctions — for instance, sanctions against Iran or Syria — the resulting
process for Canadian companies leaves much to be desired in terms of trans-
parency and predictability in terms of the companies involved.

Similarly Canada’s response to the U.S. in the form of FEMA and the
blocking order under it regarding trade with Cuba is also unsatisfactory in a
lot of ways. Many of the terms used in the blocking order are overly broad.
For instance, companies are constantly struggling to determine what exactly
constitutes a “communication” or the definition of a person who could influ-
ence policies of a Canadian corporation.

This is language that is intended to be very broad and to have sort of a
wide reaching effect, but what it really does is create uncertainty for busi-
nesses in Canada. So in addition, although it may be clear when a company
receives a directive or instruction from a U.S. parent, the term “intimation of
policy or other communication” is much more ambiguous.

% Seeid.
21 See generally id.
28 See http://www .uottawa.ca/services/ehss/ctrigoods.htm.

https://scholarlycommons.law.case.edu/cuslj/vol31/iss/14



}\(])neja: Canadian Speaker Session 2: Canaga and U.S Approaches to Trade Sa
avin Joneja—Session 2: Canada and U.S. Approaches to Trade Sanctions 61

The FEMA and its broad wording have never been tested in court in Can-
ada, although there have been several companies that have been investigated
under its provisions. And this lack of formal investigation or formal charges
under FEMA even compounds the problem.

The threat of punishment for noncompliance exists, but there is no clarity
or transparency nor predictability as to the enforcement process. So although
Canada’s position is that the extraterritorial application of U.S. laws is not to
be tolerated, the terms of the FEMA and the blocking order are so vague and
the enforcement policy is so uncertain that there is little practical guidance to
the companies involved to give the blocking order any real effectiveness.

So to summarize, Canadian sanctions are enacted pursuant mostly to mul-
tilateral action, but in practice, Canadian application of its export control
process, importing foreign policy considerations often incorporates by refer-
ence U.S. sanctions law.

This process is neither transparent nor explanatory to would-be licensed
applicants, and this is very unsatisfactory. Similarly, the Canadian Govemn-
ment is opposed to the extraterritorial application of trade sanctions by other
countries when they conflict with Canada’s policy and laws because of the
lack of clarity in the application of the Canadian law designed to block the
extraterritorial effects of the trade sanctions. Canadian lawmakers have only
compounded the problem by increasing the uncertainty and risk of sanction.

Thanks very much.

. (Applause.)
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