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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://www.o0ag.state.tx.us/open/index.shtml

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
ULES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 12. COMMISSION ON STATE
EMERGENCY COMMUNICATIONS

CHAPTER 251. REGIONAL PLANS-[!
STANDARDS
1 TAC 8251.11

The Commission on State Emergency Communications (CSEC)
proposes amendments to §251.11, concerning monitoring poli-
cies and procedures between CSEC and the Regional Planning
Commissions.

Proposed amendments to §251.11 are to delete references
to subcontracts, particularly addressing related subcontracts,
in §251.11(c) to make clear that the subsection is specifically
directed at interlocal agreements entered into by Regional
Planning Commissions (RPCs). Non-interlocal contracts are
addressed in CSEC Program Policy Statement 016.

FISCAL NOTE

Paul Mallett, executive director, has determined that for each
year of the first five fiscal years (FY) that amended §251.11 is in
effect there will be no cost implications to the state or local gov-
ernments as a result of enforcing or administering the amended
section.

PUBLIC BENEFIT

Mr. Mallett has determined that for each year of the first five
years the amended section is in effect, the public benefits an-
ticipated as a result of the proposed amendment will be greater
certainty amongst recipients of public funds regarding the obli-
gation to monitor contracts.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

CSEC has determined that this proposal is not a "major environ-
mental rule" as defined by Government Code §2001.0225.

LOCAL EMPLOYMENT IMPACT STATEMENT

CSEC has determined that this proposal does not directly affect
a local economy and therefore has not drafted a local employ-
ment impact statement as would otherwise be required under
Administrative Procedure Act, Government Code §2001.022.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

In accordance with Government Code §2006.002(c), Mr. Mal-
lett has determined that there will be no adverse economic ef-
fect on small businesses and micro-businesses as the rules be-
ing amended affect only the relationship between CSEC and the

Regional Planning Commissions. Accordingly, CSEC has not
prepared an economic impact statement or regulatory flexibility
analysis.

PUBLIC COMMENT

Comments on the proposal may be submitted in writing to Patrick
Tyler, Commission on State Emergency Communications, 333
Guadalupe Street, Suite 2-212, Austin, Texas 78701-3942, by
fax to (512) 305-6937, or email to patrick.tyler@csec.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register. All comments should in-
clude in the subject line "Comments to Proposed Amended Rule
251.11 - Monitoring Policies and Procedures."

STATEMENT OF AUTHORITY

The amendments are proposed pursuant to the Health and
Safety Code §§771.051, 771.055, 771.056, 771.057, 771.061,
771.075, 771.0751, 771.078, 771.079.

No other statute, article, or code is affected by the proposal.

§251.11. Monitoring Policies and Procedures.

(a) Purpose. The purpose of this rule is to provide policies
and procedures to be used by the Commission in monitoring each Re[
gional Planning Commission’s (RPC) implementation and provision
ing of E9-1-1 service.

(b) The Commission reserves the right to perform monitoring
of'the RPC and/or its performing local governments or PSAPs for com[
pliance with applicable law, rules, policies and procedures. Monitoring
activities shall provide the Commission with the information and data
necessary to best assist RPCs and local governments in implementing
and strengthening the 9-1-1 system in Texas.

(1) Monitoring Activity--Commission monitoring shall in[’
clude the following:

(A) Evaluation of RPC policies and procedures for prol]
gram quality and outcomes to ensure compliance with the Contract, as
well as the objectives and standards set forth in all Commission Rules,
Policies and Procedures, and especially relating to the rules contained
in Chapter 251--Regional Plans;

(B) Determination of whether the RPC has demon(]
strated substantial compliance with oversight requirements, including:

(i) compliance with applicable provisions of the
state’s Uniform Grant Management Standards (UGMS);

(if) competitive procurement procedures and docul’
mentation;

(iii) contract administration systems to ensure
receipt of contracted deliverables;

(iv) ownership, transfer of ownership, and/or control
of equipment acquired with 9-1-1 funds;
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(v) maintenance of a current inventory of all 9-1-1
equipment;

(vi) maintenance of adequate and accurate fiscal
records and documentation;

(vii) execution of interlocal agreements between
RPC and participating local governments relating to the planning,
development, operation, and provision of 9-1-1 service and the use of
9-1-1 funds, per the Contract, Article 4, Standard Interlocal Agreel]
ments with Local Governments.

(C) Examination of RPC 9-1-1 funds expended against
the strategic plan component budgets and any limitations therein ac[]
cording to applicable law and rules.

(2) Monitoring Report and Response--The Commission
will prepare a written report that describes the findings, and any
possible violations, discovered during a monitoring review. Commis[]
sion will complete a written monitoring report within 30 days of the
conclusion of the initial monitoring activities, and will provide the
RPC a copy of the report upon completion. Upon completion and
receipt of the initial report, the following process shall apply:

(A) An RPC may provide a written response to the inil]
tial monitoring report within 30 days of receipt of the report. The rel’
sponse should be provided or approved by the RPC Executive Director
and/or the Executive Committee.

(B) The Commission Executive Director will report a
summary of the RPC’s final compliance assessment upon completion
of all monitoring activities, reports and RPC responses, along with a
recommendation for acceptance or disapproval. The Commission may
act to accept the Executive Director’s recommendation. The Commis[]
sion will convey its acceptance of responses, resolutions or recommen(
dations in writing to the RPC within five working days of any such ac[
tion.

(C) The Commission may delay action pending rel]
quests for additional information or investigation, and any follow up
actions deemed necessary for resolution. Any such requests shall be
made in writing to the RPC within five working days. The RPC shall
have 15 working days in which to provide additional information
requested by the Commission. Commission Executive Director will
present any additional information to the Commission at its next
regularly scheduled meeting in conjunction with appropriate staff
review and determination. Final resolution of monitoring findings
shall be communicated to the RPC within five working days.

(D) The Commission may disallow specific expendil’
tures of 9-1-1 funds, and may direct the RPC to repay the 9-1-1 fund of
any disallowed expenditure. The Commission shall communicate any
such disallowance to the RPC within five working days of Commission
action.

(E) The RPC may appeal a decision to disallow expen[
ditures by writing to the Executive Director of the Commission. A
review board will make recommendations to the Commission Execu[’
tive Director for approval, disapproval, or approval with modifications,
of monitoring exceptions. The Commission will send the final written
determination by the Executive Director to the RPC within 30 calendar
days of the decision. Unless other repayment plans are made, the RPC
must refund all funds due after a final determination is made by the Ex [
ecutive Director. Failure to comply with this provision will subject the
RPC to the provisions of this subsection.

(3) Disallowance and Repayment--The RPC shall reim[]
burse the 9-1-1 fund for any 9-1-1 surcharge funds and service fees

(9-1-1 funds) expended by the RPC in noncompliance with applicable
law and rules. Such reimbursement shall be made in accordance with
the procedure established in subparagraphs (A) - (E) of this paragraph.

(A) The RPC shall provide a written proposal to the
Commission for repayment within 30 days of notification of disall]
lowance of any 9-1-1 fund expenditures. Repayment to the 9-1-1 fund
shall be completed within a reasonable length of time as established by
the Commission, not to exceed 5 years.

(B) The RPC shall provide detail, in writing, of its efl’]
forts to recover 9-1-1 funds from its participating local governments
and/or vendors, in compliance with the MOU, Section 2.4.

(C) Therepayment plan shall be reviewed and approved
by the RPC Executive Committee, or Board, prior to being submitted
to the Commission.

(D) Upon receipt of the RPC repayment plan, Commis (]
sion staff shall present the plan and staff recommendations to the Com[]
mission at its next regularly scheduled meeting.

(E) The Commission may accept or reject any repayl
ment plan proposal. In either case, the RPC shall be notified of the
Commission’s action with five working days. In the case of rejection,
this paragraph shall be repeated until resolution is accomplished.

(4) Monitoring of Repayment--Commission staff shall
closely monitor repayment of any disallowed fees through review of
Financial Status Reports, submitted quarterly, to the Commission. Any
discrepancies or irregularities shall be reported to the Commission’s
internal auditor and reported to the Commission.

(5) Repeated Problems or Findings and Sanctions--If sub[J
sequent annual monitoring review reveals repeated findings that have
not been corrected from a prior year’s monitoring report, the RPC shall
be deemed to be in continued violation. In accordance with State law,
the Commission may consider designating another administrative enl]
tity if it is determined that a continued violation by an RPC constitutes
willful disregard of applicable law and rules, gross negligence, or fail [
ure to observe accepted standards of administration.

(c) RPC Monitoring of Interlocal Agreements and Perfor[]
mance. The RPC shall monitor, at least annually, the performance on
each of its interlocal agreements.

(1) Local Monitoring Plan Development--Each RPC shall
develop its own local-level monitoring plan that shall be incorporated
into its Regional Strategic Plan. Local monitoring plans shall include,
at a minimum, a schedule or timetable for monitoring all interlocal con[]
tracts for 9-1-1 funded activities, equipment, and or services. [but are
not limited to, the following listed in subparagraphs (A)- (B) of this
paragraph:]

HA) A schedule or timetable for monitoring all inter-
contractors;]

[(B) Annual reviews of all subcontracts; especially adt]

(2) Compliance with Contract Stipulations--The RPC shall

monitor each interlocal contract for performance of contract deliver[]

ables, which shall include the stipulations contained in the Contract,
Article 4, Standard Interlocal Agreements with Local Governments.

(3) Documentation--Local monitoring activities, findings,
recommendations and responses shall be documented in writing and
retained for at least 5 years.
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(4) Reporting Procedures--The RPC shall establish report(’
ing procedures to convey the monitoring data to the RPC Executive
Director, Executive Committee and the Commission.

(5) Reports to the Commission--The Commission shall re[’]
quire, at a minimum, the following documentation and information
listed in subparagraphs (A) - (C) of this paragraph.

(A) Certification or other assurance that interlocal
agreements have been executed between the RPC and each of its
performing Local Governments. Such certification shall be commu(]
nicated to the Commission within the RPC’s biannual strategic plan
submission, or upon the Commission’s request.

(B) Local Monitoring Plans shall be submitted to the
Commission in conjunction with the regularly scheduled biannual 91-1
Strategic Plan submission. Revisions to any such document shall be
submitted to the Commission in writing as they occur.

(C) Local monitoring findings shall be submitted to the
Commission as they are completed and approved by the RPC Execul]
tive Director, according to the local schedule, and shall be submitted in
conjunction to regular Commission performance reporting schedules.
The Commission shall exercise its right to conduct monitoring activil]
ties as a result of the local monitoring reports.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 13,
2010.

TRD-201005849

Patrick Tyler

General Counsel

Commission on State Emergency Communications
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 305-6930

¢ ¢ ¢

CHAPTER 252. ADMINISTRATION
1 TAC 8252.9

The Commission on State Emergency Communications (CSEC)
proposes new §252.9, concerning the liability protection of NG9-
1-1 service providers. The proposed new section makes clear
that the liability protection afforded in Health and Safety Code
§771.053 extends to persons and entities providing Next Gener-
ation 9-1-1 (NG9-1-1).

BACKGROUND AND PURPOSE

The National Emergency Number Association (NENA) defines
NG9-1-1 as:

The next evolutionary step in the development of the 9-1-1
emergency communications system known as E9-1-1 since the
1970s. NG9-1-1 is a system comprised of managed IP-based
networks and elements that augment present-day E9-1-1 fea-
tures and functions and add new capabilities. NG9-1-1 will
eventually replace the present E9-1-1 system. NG9-1-1 is
designed to provide access to emergency services from all
sources, and to provide multimedia data capabilities for PSAPs
and other emergency service organizations.

In general, IP-based networks and elements rely upon digital
rather than the analog technologies used in providing traditional
telecommunications services.

Health and Safety Code §771.053 codifies the liability protec-
tion first adopted in 1987 with the establishment of the state
9-1-1 program (HB 911). HB 911 provided liability protection
to providers of telecommunications services involved in provid-
ing 9-1-1 service (including officers and employees) and manu-
facturers of equipment used in providing 9-1-1 service for "any
claim, damage, or loss arising from the provision of 9-1-1 ser-
vice" unless the proximate cause "constituted gross negligence,
recklessness, or intentional misconduct." In 1993, House Bill
1544 modified 8771.053 to delete "of telecommunications ser-
vice" from the portion extending protection to officers and em-
ployees of service providers.

The legislative intent in deleting "of telecommunications ser-
vices" was to provide liability protection to non-traditional (i.e.,
non-telecommunications) providers of voice communications.
Deleting from a portion of the section the term "telecommuni-
cations" made clear that to be protected, a service provider
needed to be either "involved in providing 9-1-1 service" or
an officer or employee of such a service provider. When HB
1544 was adopted, the effect was to extend liability protection
to business service users with residential phone facilities who
provide phone service via a leased or owned private telephone
switch (e.g., non-certificated, owners/landlords of apartments
and other multi-dwelling residences that provide their tenants
with phone service).

HB 1544 recognized that new technology and equipment al-
lowed non-traditional, non-certificated entities to be directly
involved in providing end users with the ability to originate and
receive voice communications. When HB 1544 was passed,
IP-based technologies and equipment, including NG9-1-1, was
not commercially available or widely deployed. Today, IP-based
telephony is used by a range of providers from cable television
companies to Vonage to provide voice services. As a result,
the internet (i.e., a broadband connection) has become a ubig-
uitous means by which a caller can originate and receive voice
communications.

In 2008, Congress passed the NET 911 Act (New and Emerg-
ing Technologies 911 Improvement Act of 2008, Pub. L. No.
110-283, 122 Stat. 2620 (2008) (codified at 47 U.S.C. §615a and
8615b). Section 201(a) of the NET 911 Act extends state-law
liability protection afforded local exchange companies to IP-en-
abled voice service providers. IP-enabled voice service is de-
fined in §101(3) of the Act to mean "interconnected VoIP service"
as defined by the Federal Communications Commission (FCC):

A service that:
(1) Enables real-time, two-way voice communications;
(2) Requires a broadband connection from the user’s location;

(3) Requires Internet protocol-compatible customer premises
equipment (CPE); and

(4) Permits users generally to receive calls that originate on the
public switched telephone network and to terminate calls to the
public switched telephone network.

The FCC'’s definition is implicitly premised on a relationship be-
tween the IP-enabled provider and an end user customer. Some
of the entities working to develop and deploy NG9-1-1 may not
fall within the FCC'’s definition because they do not have a con-
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nection with end users. Assuming they do, whether liability pro-
tection is afforded such an entity when it acts as a provider of
NG9-1-1 remains uncertain.

CSEC proposes new §252.9 to make clear the Legislature and
Congress’ intent to extend state law liability protection to those
persons and entities involved in providing NG9-1-1, irrespective
of the regulatory classification of the entity for purposes unre-
lated to 9-1-1 service.

FISCAL NOTE

Paul Mallett, executive director, has determined that for each
year of the first five fiscal years that §252.9 is in effect there will
be no fiscal implications to the state or local governments as a
result of enforcing or administering the proposed section. Adop-
tion of the new section serves to ensure a competitive market-
place for NG9-1-1, which may result in lower costs to the state
and local governments.

PUBLIC BENEFIT

Mr. Mallett has determined that for each year of the first five
years the section is in effect, the expected public benefit is to
expand the features and capabilities of 9-1-1 service through the
development and deployment of NG9-1-1. Such expansion to
possibly include 9-1-1 service via text messaging and providing
additional and more critical information as part of 9-1-1 service.
Mr. Mallett has also determined that for each year of the first
five years the proposed section is in effect there are no probable
economic costs to persons required to comply with the section.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

CSEC has determined that this proposal is not a "major environ-
mental rule” as defined by Government Code §2001.0225.

LOCAL EMPLOYMENT IMPACT STATEMENT

CSEC has determined that this proposal does not directly affect
a local economy and therefore has not drafted a local employ-
ment impact statement as would otherwise be required under
Administrative Procedure Act, Government Code §2001.022.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

In accordance with Government Code §2006.002(c), Mr. Mallett
has determined that there will be no adverse economic effect
on small businesses or micro-businesses. Accordingly, CSEC
has not prepared the economic impact statement or regulatory
flexibility analysis that would otherwise be required.

TAKINGS IMPACT ASSESSMENT

CSEC has determined that the proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Government Code §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted in writing to Patrick
Tyler, Commission on State Emergency Communications, 333
Guadalupe Street, Suite 2-212, Austin, Texas 78701-3942, by
fax to (512) 305-6937, or email to patrick.tyler@csec.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register. All comments should include
in the subject line "Comments to Proposed Rule 252.9 - Liability
Protection of NG9-1-1 Service Providers."

STATEMENT OF AUTHORITY

The new section is proposed under Health and Safety Code
§771.051(a)(1), (2), (8) and (9), and §771.053(a).

No other statutes, articles or codes are affected by the proposed
new section.

§252.9. Liability Protection of NG9-1-1 Service Providers.

(a) Purpose. The purpose of this section is to make clear
that the protection from liability provided by Health and Safety Code

developlng and deploying Next Generation 9-1-1 (NG9-1-1).

(b) NG9-1-1 Service Providers. NG9-1-1 service provider
refers to a person or entity involved in providing 9-1-1 service that
utilizes in whole or in part NG9-1-1.

(c) Liability Protection. NG9-1-1 service providers are pro’!
tected from liability for any claim, damage, or loss arising from the
provisioning of 9-1-1 service to the same extent as a service provider
of telecommunications service involved in or a manufacturer of equip[
ment used in providing 9-1-1 service under Health and Safety Code

§771.053(a).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 13,
2010.

TRD-201005850

Patrick Tyler

General Counsel

Commission on State Emergency Communications
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 305-6930

¢ ¢ ¢

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER G. STAR+PLUS
1 TAC §8§353.601, 353.603, 353.605, 353.607

The Texas Health and Human Services Commission (HHSC)
proposes to amend 8§353.601, concerning General Provi-
sions, §353.603, concerning Member Participation, §353.605,
concerning Participating Providers and adds new §353.607,
concerning STAR+PLUS Handbook, relating to the Medicaid
managed care STAR+PLUS program.

Background and Justification

The STAR+PLUS program is a combination 1915(b) and 1915(c)
Medicaid waiver administered by HHSC. Several program func-
tions are delegated to other state entities or contractors includ-
ing the Department of Aging and Disability Services, managed
care organizations, and the Texas Medicaid & Healthcare Part-
nership.

HHSC proposes to amend the Medicaid managed care rules
88353.601, 353.603, and 353.605 related to the STAR+PLUS
program to reflect the current program description and member
participation guidelines and to update the geographic locations
where the program is available. In addition, HHSC proposes to
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add new 8353.607 specifying that the STAR+PLUS Handbook
includes policies and procedures to be used by all health and
human services agencies and their contractors and providers in
the delivery of 1915(b) and/or 1915(c) STAR+PLUS waiver ser-
vices to eligible members.

Section-by-Section Summary

Proposed amended §353.601(a) aligns the general program de-
scription with current practice and updates outdated terminology.

Proposed amended §353.601(b) updates outdated terminology
and Texas Administrative Code references and updates the
authority under which the program operates to include 1915(c)
waiver authority.

Proposed amended §353.601(c) updates outdated terminology.

Proposed amended §353.601(d) updates the geographic loca-
tions in which the program is available and updates outdated
terminology.

Proposed amended 8353.603 updates the eligibility criteria
for participation in the 1915(c) STAR+PLUS waiver. The sec-
tion also describes mandatory and voluntary enrollment in
STAR+PLUS. This section also changes the rule title from client
to member to more accurately describe the participants in this
program.

Proposed amended 8353.605 updates the requirements for
providers to participate in the STAR+PLUS program.

Proposed new §353.607 authorizes the STAR+PLUS Handbook
to serve as the policies and procedures manual to be used by all
agencies and providers in the delivery of 1915(b) and/or 1915(c)
STAR+PLUS waiver services.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the
proposed new rule and amendments are in effect, there will be
no fiscal impact to state government. The proposed new rule
and amendments will not result in any fiscal implications for lo-
cal health and human services agencies. Local governments will
not incur additional costs.

Small and Micro-business Impact Analysis

Ms. Rymal has also determined that there will be no effect on
small businesses or micro businesses to comply with the pro-
posed new rule and amendments as they will not be required to
alter their business practices as a result of the rules. There are
no anticipated economic costs to persons who are required to
comply with the proposed new rule and amendments. There is
no anticipated negative impact on local employment.

Public Benefit

Billy Millwee, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the
proposed new rule and amendments are in effect, the public
will benefit from the adoption of the new rule and amendments.
The anticipated public benefit of enforcing the proposed new
rule and amendments will be a more updated description of the
STAR+PLUS program and uniform policies and procedures for
the operation of the STAR+PLUS program.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government

Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to DJ John-
son, STAR+PLUS Program Specialist, Medicaid/CHIP Division,
Health and Human Services Commission, at P.O. Box 13247,
Mail Code H390, Austin, Texas 78711; by fax to (512) 491-1969;
or by e-mail to david.johnson@hhsc.state.tx.us within 30 days of
publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for November 4, 2010 from 10:00
a.m. to 11:00 a.m. in the Health and Human Services Building H,
Lone Star Conference Room, located at 11209 Metric Boulevard,
Austin, Texas. Persons requiring further information, special as-
sistance, or accommodations should contact Leigh Van Kirk at
(512) 491-2813.

Statutory Authority

The new rule and amendments are proposed under Texas Gov-
ernment Code 8531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; and Texas
Human Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas.

The proposed new rule and amendments affect Texas Human
Resources Code Chapter 32, and Texas Government Code
Chapter 531. No other statutes, articles, or codes are affected
by this proposal.

§353.601. General Provisions.
(a) The Texas Health and Human Services Commission ad[]

ministers the [Pepartment of Human Serviees (DHS) will implement

a pilot Medicaid managed care project; known as] STAR+PLUS pro[’
gram[5] for the delivery of Medicaid-covered acute and long-term [long

term eare] services and supports. Covered services include [Serviees

to be included are] all Medicaid State Plan [eovered] primary and acute

care services and all long-term services and supports [community care

and nursing faeility serviees] covered by Medicaid.

(b) The STAR+PLUS program operates [will operate] under
the authority of 1915(b) and 1915(c) [¢e)}] waivers. Rules governing
the operation of the STAR+PLUS program will be in accordance with
Subchapter E of this chapter (relating to Standards for Medicaid Man[]

aged Care) [25 TAC §§30:21-30-31 (Medicaid Managed Care)].

(¢) Through competitive procurement, managed care [health
maintenanee] organizations (MCOs) are [will be] selected to provide
the Medicaid-covered acute care services and long-term [long term
care] services and supports.

(d) The STAR+PLUS program serves members [pHot projeet
will serve elients] whose primary residence is in one of the following
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STAR+PLUS MCO service areas: [Harris County and will begin no
carlier than November 1, 1997.]

(1) Bexar, which consists of Bexar, Atascosa, Comal,
Guadalupe, Kendall, Medina, and Wilson counties;

(2) Harris, which consists of Harris County;

(3) Harris Contiguous, which consists of Brazoria, Fort
Bend, Galveston, Montgomery, and Waller counties;

(4) Nueces, which consists of Nueces, Aransas, Bee, Call]
houn, Jim Wells, Kleberg, Refugio, San Patricio, and Victoria counties;

(5) Travis, which consists of Travis, Bastrop, Burnet, Cald[]
well, Hays, Lee, and Williamson counties;

(6) Dallas, which consists of Dallas, Collin, Ellis, Hunt,
Kaufman, Navarro, and Rockwall counties;

(7) Tarrant, which consists of Tarrant, Denton, Hood, John[’l
son, Parker, and Wise counties; or

(8) Other service areas and counties as authorized by
a waiver amendment approved by the Centers for Medicare and
Medicaid Services.

§353.603.

(a) Except as provided in subsections (b) and (d) of this sec[]
tion, enrollment in the STAR+PLUS program is mandatory for Med '
icaid recipients who live in a STAR+PLUS service area and meet one
or more of the following criteria:

Member [Client] Participation.

(1) Have a physical or mental disability and qualify for
Supplemental Security Income (SSI) benefits or for Medicaid due to
low income;

(2) Qualify for 1915(c) Nursing Facility waiver services;

(3) Areage 21 or older and receive Medicaid because they
are in a Social Security Exclusion program and meet financial criteria
for 1915(c) Nursing Facility waiver services; and/or

(4) Are age 21 or older and are receiving SSL

(b) Enrollment in the STAR+PLUS program is voluntary for
children under age 21 receiving SSI.

(c) Medicaid recipients will have a choice among at least two
managed care organizations (MCOs).

(d) The following Medicaid recipients cannot participate in
the STAR+PLUS program:

(1) Residents of nursing facilities;

(2) STAR+PLUS members who have been in a nursing fal
cility for more than four consecutive months;

(3) Clients receiving Medicaid 1915(c) waiver services,
other than Community-Based Alternatives services;

(4) Residents of intermediate care facilities for persons
with mental retardation (ICFs/MR);

(5)  Consumers not eligible for full Medicaid benefits, such
as Frail Elderly program members, Qualified Medicare Beneficiaries,
Specified Low-Income Medicare Beneficiaries, Qualified Disabled
Working Individuals, and undocumented aliens; and

(6) Children in the conservatorship of the Texas Depart[]
ment of Family and Protective Services.

(e) Dual eligible clients.

the STAR+PLUS program.

(2) Individuals who are covered by both Medicare and
Medicaid (also known as "dual eligibles") and participate in the
STAR+PLUS program will continue to receive acute care services
through their Medicare provider. The STAR+PLUS program does not
change the way they receive Medicare services.

(f) An individual is eligible for 1915(c) STAR+PLUS waiver
services if the individual:

@

(2) has been determined by the Texas Health and Human
Services Commission to be financially eligible for Medicaid;

(3) isenrolled in the STAR+PLUS program;

(4) meets the level-of-care/medical necessity criteria for
nursing facility placement according to applicable state and federal
regulations, and as verified by an annual assessment;

is 21 years of age or older;

(5) has an approved individual service plan with an estil]
mated annual cost that does not exceed the applicable individual cost
ceiling and service limits;

(6) chooses STAR+PLUS waiver services as an alternative
to institutional care as described in the Code of Federal Regulations,
Title 42, §441.302(d); and

(@]

resides:

(A)

(B) inalicensed assisted living facility contracted with
the applicant’s/member’s MCO to provide STARTPLUS waiver serl!
vices; or

in their own home;

(C) in an adult foster care home contracted with the
member’s MCO to provide STAR+PLUS waiver services.

(g) An individual may apply for 1915(c) STAR+PLUS waiver
services when the individual is in a nursing facility and is seeking a
return to the community.

[(a) All supplemental security income (SSI) and SSI-related
clients and elients whe qualify for Medicaid benefits as medical assis—

Iy (MAO) cli ive their Medicaid s f] |
the STAR+PLUS pilot: Clients will have a choice among at least twe
Health Maintenanee Organizations.]

) SSI er SSlrelated clients whe are receiving serviees
from the following programs are excluded from participation in
STAR+PLUS:]

[(h)  Frail Elderly waiver;}

[2) Community Living Assistance and Support Services
(CLASS) waiver;]

f3) Deaf Blind Multiple Disabled waiver;]

4 Mental Health/Mental Retardation (MHMR) Home
and i Serviees (HES) waiver and Home and Com-
munity based Services-OBRA (HCS-OBRA) waiver;]

{5 Medically Dependent Children Program (MDCP)

K6y ol . cos in residential MEIMR facili
in a nursing facility (Medical Assistance Only);]
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HSY  members of a managed earc orcanization after four
months of resideney in a nursing home: and|

H9)  chients who are in a nursing facility prior to managsed
care enrolment]

[(c) SSlclients under 21 years of age, SSI clients receiving on' |
gemgf%hab%ese&ﬂees%hmﬂgh%heleealm%ﬂ%alh%a&haﬂ%hemy
and SSI elients on the waiting list to receive MHMR HCS waiver ser
vices will have the option of STAR+PLUS participation or choosing
the Primary Care Case Management Program for their acute care ser: |
viees and remaining fee-for-service for their long term care services.|
§353.605. Participating Providers.

Acute and long-term services and supports providers are [Providers
whe traditionally have served Medicaid elients will be] given the op[]
portunity to contract with managed care organizations (MCOs) [partiet]
+pate in Health Maintenance Organizations] provided they meet licens [
ing standards, the MCO’s [quality and] credentialing standards, agree
to the MCO’s contract provisions, and agree to the MCO’s payment
arrangements.

§353.607. STAR+PLUS Handbook

used by all health and human services agenc:les and their contractors
and providers in the delivery of 1915(b) and/or 1915(c) STAR+PLUS
waiver services to eligible members. The STAR+PLUS Handbook can
be found on the Texas Health and Human Services Commission web-
site.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005879

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER B. GENERAL PROVISIONS
1 TAC §354.1452

The Texas Health and Human Services Commission (HHSC)
proposes to add new 8§354.1452, concerning Out of Business
Medicaid Providers.

Background and Justification

In April 2007, HHSC'’s Medicaid/CHIP Division (MCD) requested
that HHSC Internal Audit complete an audit of the accounts re-
ceivable managed through the Medicaid Claims/Primary Care
Case Management Administrator contract. The final report, re-
leased on September 26, 2008, included a recommendation that
MCD identify when a Medicaid provider is out of business and
publish that information in rule.

Pursuant to federal law, a state is required to refund the federal
share of a Medicaid overpayment following the discovery that

a provider has been overpaid. To the extent a state is unable
to collect the overpayment because the provider is bankrupt or
the provider is out of business, the state is relieved of the re-
quirement to refund the overpayment. The new rule clarifies the
process HHSC follows to demonstrate that a provider is out of
business and the debt is uncollectible.

Section-by-Section Summary

Proposed new subsection (a) describes the purpose of the new
rule.

Proposed new subsection (b) defines the terms "overpayment"
and "provider" as they relate to the new rule.

Proposed new subsection (c) indicates HHSC may locate a
provider or recover overpayments through methods permitted
under state law, including referrals to the Office of the Texas
Attorney General.

Proposed new subsection (d) specifies the methods HHSC
may use to locate a provider or a provider’s assets, or recover
provider overpayments.

Proposed new subsection (e) identifies how HHSC determines a
provider is out of business and an overpayment is uncollectable
under state law, and authorizes HHSC to execute appropriate
documentation to submit to CMS. It also specifies that the HHSC
determination that a provider is out of business is not binding for
other state agencies.

Proposed new subsection (f) specifies that a determination of a
provider being out of business is subject to informal review by
HHSC, which can revise or reverse a determination based on
information provided to or obtained by HHSC.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the
proposed rule is in effect, there will be no fiscal impact to state
government. The proposed new rule will not result in any fiscal
implications for local health and human services agencies. Lo-
cal governments will not incur additional costs.

Small and Micro-business Impact Analysis

Ms. Rymal has also determined that there will be no effect on
small businesses or micro businesses to comply with the pro-
posed new rule as they will not be required to alter their busi-
ness practices as a result of the rule. There are no anticipated
economic costs to persons who are required to comply with the
proposed rule. There is no anticipated negative impact on local
employment.

Public Benefit

Billy Millwee, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tion is in effect, the public will benefit from the adoption of the
rule. The anticipated public benefit of enforcing the proposed
new rule will be to make public the guidelines the Texas Medic-
aid program uses to determine whether a provider is out of busi-
ness and to reclaim the federal share of an overpayment when
providers are determined to be out of business and their over-
payments are not collectible.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
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specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Valerie
Jones, Accounts Receivable Specialist, Medicaid/CHIP Division,
Health and Human Services Commission, at P.O. Box 13247,
Mail Code H390 Austin, Texas 78711, by fax to (512) 249-3725;
or by e-mail to valerie.jones@hhsc.state.tx.us within 30 days of
publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for November 3, 2010 from 1:00
p.m. to 2:00 p.m. in the Health and Human Services Braker
Center, Lone Star Conference Room, located at 11209 Metric
Boulevard, Building H, Austin, Texas. Persons requiring further
information, special assistance, or accommodations should con-
tact Leigh A. Van Kirk at (512) 491-2813.

Statutory Authority

The new rule is proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Texas Human Resources
Code 832.021 and Texas Government Code 8§531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance Medicaid program in Texas.

The proposed new rule affects Texas Human Resources Code
Chapter 32, and Texas Government Code Chapter 531. No other
statutes, articles, or codes are affected by this proposal.

§354.1452. Out of Business Medicaid Providers.

(a) Purpose. This rule describes the guidelines the Health and
Human Services Commission (HHSC) follows in determining whether
a Medicaid provider is out of business according to state law.

(b) Definitions. The following words and terms, when used
in this section, have the following meanings unless the content clearly
indicates otherwise.

(1) Overpayment--An amount paid by the Medicaid
agency to a provider that is in excess of the amount that is allowable
for services furnished under the Medicaid program whether obtained
through error, misunderstanding, abuse, or fraud.

(2) Provider--Has the meaning assigned under §371.1601
of this title (relating to Definitions).

(c) Recovery of Overpayment. HHSC may attempt to locate a
provider or recover a provider overpayment through any method per[]
mitted under state law, including referral to the Office of the Attorney
General of Texas (OAG).

(d) In attempting to locate a provider or assets, or recover a
provider overpayment, HHSC may:

(1) Attempt to contact the Medicaid provider at his or her
last known mailing address or telephone numbers;

(2) Determine whether a provider is continuing to particil]
pate in the Texas Medicaid program;

(3) Verity corporate or partnership status through the OfT]
fice of the Secretary of State;

(4) Verity current franchise status through the Comptroller
of Public Accounts;

(5) Verity property tax information using the local tax ap[]
praisal district database or other databases;

(6) Review a provider’s license status with any appropriate
licensing authority;
(7) Review a provider’s criminal history records;

(8) Review business or going-concern status using other re[J
liable government and private data sources; and/or

(9) Pursue other reasonable collection activity permitted
under state law.

relevant business information, HHSC may:

(1) Determine that a provider is out of business. This del]
termination:

(A) Will be based on the totality of the circumstances
and includes a review of information collected under subsections (c)
and (d) of this section.

(B) Isnot binding for any other state agency; and

(C) Isnot considered to be a sanction and does not enl]
title the provider to an appeal.

(2) Determine that an overpayment is uncollectible under
state law; and

(3) Exccute an appropriate affidavit or certification estab[”
lishing that the provider is out of business and that an overpayment is
uncollectible under state law. Such affidavit or certification and sup[’
porting documentation will be made available to the Centers for Medil”
care and Medicaid Services (CMS).

(f) Informal Review. The determination is subject to informal
review by HHSC. HHSC may revise a determination made under sub[]
section (e) of this section based on reliable information obtained by
HHSC or presented by the provider to HHSC. HHSC may notify CMS
if the determination is revised.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005880

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 424-6900

¢ ¢ ¢
CHAPTER 355. REIMBURSEMENT RATES
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SUBCHAPTER E. COMMUNITY CARE FOR
AGED AND DISABLED
1 TAC §355.501

The Texas Health and Human Services Commission (HHSC)
proposes to amend 8355.501, concerning Reimbursement
Methodology for the Program for All-Inclusive Care for the
Elderly (PACE).

Background and Justification

HHSC proposes to amend the rule related to the PACE reim-
bursement methodology. The amendments add language allow-
ing appropriate actuarial adjustments to the PACE upper pay-
ment limit (UPL) methodology to account for statistical outliers,
small populations, programmatic changes, catastrophic events,
or other economic changes. The proposed amendments also
allow other data to be used, as necessary, to calculate an ap-
propriate UPL.

In addition, the proposed amendments modify the factor used in
determining PACE payment amounts. Currently, to arrive at a
payment rate for a PACE contract type (Medicaid services only;
Medicare and Medicaid services; services to qualified Medicare
beneficiaries), the UPL for each contract type is multiplied by a
factor of 0.95. Under the proposed amendment, the factor may
not be greater than 0.95. The change to the factor is intended to
generate higher levels of managed care savings. The managed
care savings factor will be applied to the PACE UPL to ensure
that the payment levels do not exceed the PACE UPL.

Section-by-Section Summary

Proposed amended subsection (c)(8) adds language to allow
for appropriate actuarial adjustments to be made as necessary.
Subsection (c)(8) also provides for the use of alternative data
sources when necessary to calculate an appropriate Upper Pay-
ment Limit (UPL).

Proposed amended subsection (e) adds language to indicate
that the factor used to determine the payment amount may not
exceed 0.95, assuring that payment levels do not exceed the
UPL amount.

Fiscal Note

Gordon E. Taylor, Chief Financial Officer for the Department of
Aging and Disability Services, has determined that during the
first five-year period the amended rule is in effect, there will be
no fiscal impact to state government. The proposed rule amend-
ment will not result in any fiscal implications for local health and
human services agencies. Local governments will not incur ad-
ditional costs.

Small and Micro-business Impact Analysis

HHSC has determined that there will be no effect on small busi-
nesses or micro businesses to comply with the amendment as
they will not be required to alter their business practices as a re-
sult of the rule. There are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. There
is no anticipated negative impact on local employment.

Public Benefit

David Palmer, Chief Actuary, has determined that, for each of the
first five years the amendment is in effect, the public will benefit
from the adoption of the rule amendment. The anticipated public
benefit of the proposal is that the rule will allow for appropriate
actuarial adjustments for statistical outliers, small populations,

programmatic changes, catastrophic events or other economic
changes to be made during the upper payment limit (UPL) calcu-
lation. The amendment also provides for higher levels of man-
aged care savings to be applied to the payment rates and as-
sures that payment limits will not exceed the UPL.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environment exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Public Comment

Written comments on the proposal may be submitted to William
Warburton at HHSC Rate Analysis Division, P.O. Box 85200,
Mail Code H-400, Austin, Texas 78708-5200 by fax to (512) 491-
1998 or by e-mail to william.warburton@hhsc.state.tx.us within
30 days of publication of this proposal in the Texas Register.

Statutory Authority

The amendment is proposed under Texas Government Code
8531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Human Resources Code
832.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Government
Code §531.021(b), which provides HHSC with the authority to
propose and adopt rules governing the determination of Medic-
aid reimbursements.

The proposed amendment affects the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

§355.501. Reimbursement Methodology for Program for All-Inclu-
sive Care for the Elderly (PACE).

(a) General specifications. The Texas Health and Human Ser[
vices Commission (HHSC) determines the upper payment limits and
reimbursement rates for each PACE contractor. HHSC applies the gen(
eral principles of cost determination as specified in §355.101 of this
title (related to Introduction).

(b) Frequency of reimbursement determination. The upper
payment limits and reimbursement rates are determined coincident
with the state’s biennium.

(c) Upper payment limit determination. There are three up[
per payment limits calculated for each PACE contract: one for clients
eligible only for Medicaid services (Medicaid-only clients), one for
clients eligible for both Medicare and Medicaid services (dual-eligil]
ble clients), and one for clients eligible for only Medicare services as
Qualified Medicare Beneficiaries (QMBs). An average monthly his[]
torical cost per client receiving nursing facility and Community Based
Alternatives (CBA) services under the fee-for-service payment system
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is calculated for the counties served by each PACE contract for the
upper payment limits for Medicaid-only clients and for dual-eligible
clients.

(1) The upper payment limits for Medicaid-only and for
dual-eligible clients for the biennium are calculated for the base pel
riod using historical fee-for-service claims data and member-month
data from the most recent state fiscal year of complete claims avail[J
able prior to the state’s biennium.

(2) The historical costs are derived from fee-for-service
claims data for clients receiving nursing facility services or CBA
services in the counties served by each PACE contract. This applies
to clients who:

(A) are age 55 and older;

(B) have Medicare coverage and who do not have
Medicare coverage; and

(C) are not receiving services under the STAR+PLUS
managed care program.

(3) The historical costs include:

(A) acute care services, including inpatient, outpatient,
professional, and other acute care services;

(B) prescriptions;

(C) medical transportation;
(D) nursing facility services;
(E) hospice services;

(F) long-term care specialized services, such as physil]
cal therapy, occupational therapy, and speech therapy;

(G) CBA services;

(H) Primary Home Care (including Family Care) ser[]
vices; and

(I) Day Activity and Health Services.

(4) Effective on and after January 1, 2006, the historical
prescription costs from subparagraph (B) of this paragraph that are used
in the calculation of the upper payment limit, and as such the associl!
ated payment rate, for dual-eligible clients for each PACE contract will
exclude the costs of any drug that is in a category covered by Medicare
Part D.

(5) To determine an average monthly historical cost for the
counties served by each PACE contract, the total historical fee-for-ser(
vice claims data for the counties served by each PACE contract are
divided by the number of member months for the counties served by
each PACE contract.

(6) A per member month amount is added to the average
monthly historical cost per client. The per member month amount is
added for:

(A) processing claims, based on the state’s cost to
process claims under the fee-for-service payment system; and

(B) case management, based on the state’s cost to prol’
vide case management under the fee-for-service payment system for
CBA clients.

(7) The sum of the average monthly historical cost per
client for each PACE contract and the amounts from paragraph (5)
of this subsection are projected from the claims data base period
identified in paragraph (1) of this subsection to the rate period to
account for anticipated changes in costs for each PACE contract. The

methodology used for trending historical costs for calculating PACE
UPLs and rates is comparable to that used for trending fee-for-service
costs.

(8) The PACE Upper Payment Limit (UPL) method may
be adjusted to account for statistical outliers, small populations, prol!
grammatic changes, catastrophic events, or other economic changes, as
determined by HHSC to be actuarially appropriate. Data from sources
other than those described in paragraphs (1) and (2) of this subsection
may be used, if deemed by HHSC necessary to calculate an appropriate
UPL. For example, HHSC may consider comparable data from other
timeperiods.

(d) The upper payment limit for QMBs is determined on a
statewide basis using the average cost incurred by Medicaid for Medil
care co-insurance and deductibles.

(e) Payment rate determination. There are three reimbursel]
ment rates calculated for each PACE contract: one for clients eligible
for Medicaid services, one for clients eligible for both Medicare and
Medicaid services, and one for clients eligible for only Medicare ser![]
vices as Qualified Medicare Beneficiaries (QMBs). The payment rates
for the three client categories for each PACE contract are determined
by multiplying the upper payment limits calculated for each PACE con![]
tract by a factor no greater than 0.95. The factor may be reduced as
necessary to establish a rate consistent with available funds.

(f) Reporting of cost. HHSC may require the PACE contrac[]
tor to submit financial and statistical information on a cost report or in
a survey format designated by HHSC. Cost report completion is gov[]
erned by the requirements specified in Subchapter A of this chapter
(relating to Cost Determination Process). HHSC may also require the
PACE contractor to submit audited financial statements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005881

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 360. MEDICAID BUY-IN
PROGRAM
1 TAC §360.117

The Texas Health and Human Services Commission (HHSC)
proposes to amend 8360.117, concerning Cost Sharing for Med-
icaid Buy-in (MBI) recipients.

Background and Justification

The Medicaid Buy-in (MBI) program was established to provide
Medicaid services to persons with a disability who are working
in Texas and who meet the income guidelines. This program for
working Texans with a disability is a separate program from the
Medicaid Buy-in for Children (MBIC) program, which will serve
persons under age 19 with a disability that meet the program
eligibility requirements.
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The proposed rule amendment implements new federal law re-
lated to cost sharing exemptions for certain MBI recipients and
aligns the MBI program cost sharing policy with the MBIC pro-
gram cost sharing policy. At this time, the only cost sharing re-
quired under the MBI program are monthly premium payments
to HHSC. HHSC does not currently exempt any MBI group from
monthly premium payments.

Section 5006(a)(1) of the American Recovery and Reinvestment
Act (ARRA) of 2009 requires that certain cost sharing protections
be given to American Indians and Alaska Natives. The proposed
rule amendment exempts these two groups of recipients enrolled
in the MBI program from paying premiums or other cost sharing
charges for the duration of enrollment in MBI.

In addition, recipients enrolled in the MBI program who reside
in a federally declared disaster area will be exempt from paying
premiums for three months beginning with the month in which the
disaster is declared. A recipient residing in a federally declared
disaster area will only be exempt from paying monthly premiums
or other cost sharing charges once per disaster. This new policy
for MBI recipients reflects the policy used in the MBIC program.

Section-by-Section Summary

Proposed amended subsection (a) adds language explaining
that persons enrolled in MBI may be exempt from paying
monthly premiums as described in subsection (h).

Proposed new subsection (h) exempts American Indians and
Alaska Natives from paying premiums or other cost sharing
charges for the duration of their enroliment in MBI, and exempts
MBI enrollees residing in a federally declared disaster area from
paying premiums for three months beginning with the month in
which the disaster is declared.

Fiscal Note

Greta Rymal, Deputy Commissioner for Financial Services, has
determined that during the first five-year period the amended rule
is in effect there will be no fiscal impact to state government. The
proposed rule will not result in any fiscal implications for local
health and human services agencies. Local governments will
not incur additional costs.

Small and Micro-business Impact Analysis

Ms. Rymal has also determined that there will be no effect on
small businesses or micro businesses to comply with the amend-
ment as they will not be required to alter their business practices
as a result of the rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.

Public Benefit

Mr. Billy Millwee, Associate Commissioner for Medicaid and
CHIP, has determined that for each year of the first five years
the section is in effect, the public will benefit from the adoption
of the section. The anticipated public benefit, as a result of en-
forcing the section, will be appropriate application of cost sharing
exemptions for certain groups in the MBI program.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environment exposure and that may

adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environment exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Michelle
Erwin, Senior Policy Analyst, at 11209 Metric Boulevard,
Austin, Texas 78758, by fax to (512) 491-1953, or by e-mail to
michelle.erwin@hhsc.state.tx.us within 30 days of publication
of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for November 4, 2010 from 9:00
a.m. to 10:00 a.m. in the Health and Human Services Building
H, Lone Star Conference Room, located at 11209 Metric Boule-
vard, Austin, Texas. Persons requiring further information, spe-
cial assistance, or accommodations should contact Leigh A. Van
Kirk at (512) 491-2813.

Statutory Authority

The amendment is proposed under Texas Government Code
8531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Human Resources Code
832.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas.

The proposed amendment affects the Human Resources Code,
Chapter 32, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

§360.117. Cost Sharing.

(a) Monthly premiums. As a condition of establishing initial
MBI eligibility and to remain eligible, a person must pay monthly pre[’
miums, as explained in this section, based on the amount of the per[’
son’s countable earned and countable unearned income. A person may
be exempt from paying monthly premiums as described in subsection

(h) of this section.

(b) Countable earned income. For purposes of this section,
countable earned income is as defined in 20 CFR §416.1110 and
§416.1111, minus:

(1) earned income that is excluded by federal law, as ex[]
plained in 20 CFR §416.1112(b); and

(2) mandatory payroll deductions for federal income tax,
FICA, and retirement withholding.

(¢) Countable unearned income. For purposes of this section,
countable unearned income means unearned income, as defined in 20
CFR §§416.1120 - 416.1123, minus the exclusions and exemptions ex[]
plained in 20 CFR §416.1124.

(d) Calculation of monthly premium. The monthly premium
amount equals the amount of a person’s countable unearned income for
the month that exceeds the Supplemental Security Income (SSI) federal
benefit rate for an individual, plus:
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(1) $20 when monthly countable earned income is above
150% of the federal poverty level (FPL) up to and including 185% of
the FPL;

(2) $25 when monthly countable earned income is above
185% of the FPL up to and including 200% of the FPL;

(3) $30 when monthly countable earned income is above
200% of the FPL up to and including 250% of the FPL; or

(4) $40 when monthly countable earned income is above
250% of the FPL.

(e) Upper limit on monthly premiums. The upper limit for the
total monthly premium per person is $500. If the unearned income
premium amount plus the earned income premium amount equals or
exceeds $500, then the total monthly premium remains at $500.

(f) Payment of monthly premiums to establish initial eligibil [J
ity. If the calculation explained in subsection (d) of this section results
in an amount greater than $0, HHSC sends the person a written nol’]
tice of the person’s potential eligibility as described in this subsection.
The initial eligibility period begins with the earliest benefit month and
continues through the end of the latest benefit month identified on the
written notice of the person’s potential eligibility. This subsection ex[]
plains the procedures that are followed and the requirements the person
must meet to establish eligibility under this section for any or all of the
months within the initial eligibility period. The steps are as follows:

(1) HHSC determines that the person is potentially eligible
if the person meets all eligibility requirements for MBI other than the
requirements of this section.

(2) HHSC sends the person a written notice (the notice)
of the person’s potential eligibility. The notice identifies the earliest
month of potential eligibility and the amount of the monthly premiums
due for each month in the initial eligibility period.

(3) The notice also includes:

(A) the total amount in monthly premiums that must be
paid to obtain MBI coverage for the entire initial eligibility period; and

(B) the deadline by which payment must be submitted.

(4) The person chooses whether to pay the monthly premi(]
ums for either the entire initial eligibility period or for only a portion
of the initial eligibility period (according to the months during which
the person desires MBI coverage).

(5) The person submits to HHSC, by the deadline stated in
the notice, either the total amount due as explained in the notice or a
lesser amount if the person is not seeking coverage for the entire initial
eligibility period.

(6) If the person submits payment of less than the total
amount due to obtain MBI coverage for the entire initial eligibility pe[
riod, HHSC applies the amount submitted first to satisfy the monthly
premium for the month following the month of the notice, then to each
prior month of potential eligibility, in reverse chronological order. AfT]
ter this, if any amount remaining is less than the premium for a full
month’s coverage, HHSC refunds that amount to the person.

(7) HHSC notifies the person of MBI eligibility and of the
beginning date of MBI coverage, based on the amount submitted by
the person under paragraph (5) of this subsection.

(8) If no amount is submitted by the deadline stated in the
notice, or if the amount submitted is less than one month’s premium
such that it is refunded to the person as explained in paragraph (6) of
this subsection, HHSC denies the person MBI eligibility. A person

denied under this paragraph must file a new application for MBI before
eligibility can be established.

(g) Payment of monthly premiums after initial eligibility.
Monthly premiums after a person establishes initial eligibility under
subsection (f) of this section are due and payable to HHSC no later
than the last calendar day of each month, and are applied to the fol™J
lowing month’s eligibility and coverage of MBI benefits. If a monthly
premium payment that is due is not received by HHSC by the end
of the month, after written notice, HHSC may terminate the person’s
MBI eligibility.

(h) HHSC exempts certain MBI recipients from paying premil’]
ums as follows:

(1) An MBI recipient who is an American Indian or Alaska
Native as defined in 25 U.S.C. §§1603(c), 1603(f), 1679(b) or who has
been determined eligible, as an Indian, pursuant to 42 CFR §136.12 or
Title V of the Indian Health Care Improvement Act to receive health
care services is exempt from paying monthly premiums or other cost
sharing charges for the duration of enrollment in MBI

(2) An MBI recipient residing in a federally declared dis[’]
aster area is exempt from paying monthly premiums for three months
beginning with the month in which the disaster is declared. A recipient
will only be exempt from paying monthly premiums once per disaster.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005882

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 424-6900

L4 ¢ ¢
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 9. RULES OF PROCEDURE FOR
CONTESTED CASE HEARINGS, APPEALS,
AND RULEMAKINGS

The Finance Commission of Texas (commission) proposes
amendments to 7 TAC 8§9.1, concerning Definitions and Inter-
pretations; Severability; §9.11, concerning Notice and Initiation
of Proceedings; §9.32, concerning Telephone Hearings; and
89.72, concerning Administrative Record.

In general, the purpose of the amendments is to implement
changes resulting from the commission’s review of Chapter
9 under Texas Government Code, §2001.039. The changes
provide better clarity for litigants in the contested case hearings
process. The notice of intention to review 7 TAC Chapter 9
was published in the September 10, 2010, issue of the Texas
Register (35 TexReg 8410). The agency did not receive any
comments on the notice of intention to review.
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The amendments are technical in nature and provide clarifica-
tion, reflect current practice, improve grammar and word choice,
provide a more precise legal citation, and remove obsolete lan-
guage and references. The individual purposes of the amend-
ments to each section are provided in the following paragraphs.

The purpose of the amendments to §9.1, concerning Definitions
and Interpretations; Severability is to clarify the language within
certain definitions outlined in subsection (b). In the definition of
"Administrative law judge" contained in paragraph (1), the pro-
posed amendments reflect the fact that a hearings officer may be
employed through a contract by an individual agency. The def-
initions of "Applicant," "Protestant," and "Respondent,” found in
paragraphs (4), (5), and (6), respectively, are being amended to
incorporate the different types of authorizations granted by the
different finance agencies. Currently, these definitions include
the terms "license, permit, or other action." The amendments
add language to include a "registration" or "registrant,” and a
"charter" or "charter holder." In addition, regarding applicants,
the following phrase has been added to §9.1(b)(4): "or to amend
its authority under an existing license, registration, charter, or
permit."

The purpose of the amendments to §9.11, concerning Notice and
Initiation of Proceedings is to provide more inclusive language
concerning various authorizations granted by the finance agen-
cies, improve grammar, and revise a legal citation. As in §9.1(b),
the proposed amendments to §9.11(a) also integrate terminology
to include holders of registrations and charters. The changes
are found in the third and fourth sentences of subsection (a).
In conjunction with the added terminology, the beginning of the
third sentence has been revised to improve grammatical struc-
ture. Additionally, in §9.11(b)(5)(C), a more precise citation to
the Government Code has been provided.

The purpose of the amendments to §9.32, concerning Telephone
Hearings, is to provide a more accurate word choice. In the last
sentence of subsection (a), the verb "insure" has been replaced
with the verb "ensure" to better reflect the context of the sen-
tence.

The purpose of the amendments to §9.72, concerning Admin-
istrative Record, is to remove obsolete language. In the first
sentence, the "General Services Commission" is being replaced
with the "Office of the Attorney General," which is the agency
currently responsible for the cost rates. In addition, the last sen-
tence is being deleted, as the administrative law judge no longer
prepares or certifies the record on behalf of an agency.

Leslie L. Pettijohn, Executive Director for the commission and
Consumer Credit Commissioner, has determined that for each
year of the first five years that the proposed amendments are in
effect, there will be no fiscal implication for state or local govern-
ment as a result of enforcing or administering the rules.

Commissioner Pettijohn has also determined that, for each year
of the first five years the proposed amendments are in effect, the
public benefit anticipated as a result of the amendments will be
that the rules will conform to current practice, will be more easily
understood by parties to the finance agencies’ contested case
proceedings, and will help ensure the integrity and stability of
the administrative hearing process. There is no anticipated cost
to persons who are required to comply with the amendments as
proposed. There will be no adverse economic effect on small or
micro-businesses. There will be no effect on individuals required
to comply with the amendments as proposed.

Comments on the proposed amendments may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposal is published in the Texas Register. At the
conclusion of the 31st day after the proposed amendments are
published in the Texas Register, no further written comments
will be considered or accepted by the commission.

SUBCHAPTER A. GENERAL
7 TAC §9.1

The amendments are proposed pursuant to Government Code,
§2001.004, which requires a state agency to adopt rules of
practice stating the nature and requirements of all available
formal and informal procedures. The amendments are also
proposed under specific rulemaking authority contained in the
substantive statutes administered by the finance agencies un-
der the jurisdiction of the commission, including Finance Code,
§§11.301, 11.302, 11.304, 11.306, 14.157, 31.003, 66.002,
96.002, 151.102, 154.051, 156.102, 180.061, 181.003, 201.003,
342.551, 351.007, 352.003, 348.513, 371.006, 394.214, and
396.051, Health and Safety Code, §711.012(a) and §712.008,
and Tax Code, §32.06.

The statutory provisions affected by the proposed amendments
are contained in Finance Code, Chapters 11 - 14, 31, 35, 61, 66,
91, 96, 121, 151, 154, 156, 180, 181, 185, 201, 301, 341, 342,
348, 351, 352, 371, 394, 396, Health and Safety Code, Chapters
711 and 712, and Tax Code, §832.06 and §32.065.

89.1. Definitions and Interpretation; Severability.

(a) The same rules of construction that apply to interpretal’
tion of Texas statutes and codes, the definitions in Government Code,
§2001.003, and the definitions in subsection (b) of this section govern
the interpretation of this chapter. If any section of this chapter is found
to conflict with an applicable and controlling provision of other state
or federal law, the section involved shall be void to the extent of the
conflict without affecting the validity of the rest of this chapter.

(b) The following words and terms, when used in this chapter,
have the following meanings, unless the context clearly indicates oth[
erwise:

(1) Administrative law judge--The hearings officer em[]
ployed by or contracted by an agency [the finance ecommission] to
conduct administrative hearings for the finance commission, the del’
partment of banking, the department of savings and mortgage lending,
and the office of consumer credit commissioner.

(2) Agency--The finance commission, the department of
banking, the department of savings and mortgage lending, or the ofT]
fice of consumer credit commissioner.

(3) Agency head(s)--Finance commission members, the
banking commissioner, the savings and mortgage lending com[]
missioner, or the consumer credit commissioner, or a designee if
authorized by law.

(4) Applicant--A party seeking a license, registration, char[]
ter, or permit, or to amend its authority under an existing license, reg||
istration, charter or permit, or other action from an agency.

(5) Protestant--A party opposing an application for a lil]
cense, registration, charter, permit, or other action filed with an agency
who has paid any filing fees required by an applicable law.
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(6) Respondent--A permittee, licensee, registrant, charter
holder, or other party against whom a disciplinary proceeding is dilJ
rected by an agency.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005923

Leslie L. Pettijohn

Executive Director

Finance Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7621

¢ ¢ ¢

SUBCHAPTER B. CONTESTED CASE
HEARINGS
7 TAC §9.11, 89.32

The amendments are proposed pursuant to Government Code,
§2001.004, which requires a state agency to adopt rules of
practice stating the nature and requirements of all available
formal and informal procedures. The amendments are also
proposed under specific rulemaking authority contained in the
substantive statutes administered by the finance agencies un-
der the jurisdiction of the commission, including Finance Code,
§811.301, 11.302, 11.304, 11.306, 14.157, 31.003, 66.002,
96.002, 151.102, 154.051, 156.102, 180.061, 181.003, 201.003,
342.551, 351.007, 352.003, 348.513, 371.006, 394.214, and
396.051, Health and Safety Code, §711.012(a) and §712.008,
and Tax Code, 832.06.

The statutory provisions affected by the proposed amendments
are contained in Finance Code, Chapters 11 - 14, 31, 35, 61, 66,
91, 96, 121, 151, 154, 156, 180, 181, 185, 201, 301, 341, 342,
348, 351, 352, 371, 394, 396, Health and Safety Code, Chapters
711 and 712, and Tax Code, 832.06 and §32.065.

89.11. Notice and Initiation of Proceedings.

(a) An action subject to this chapter is initiated by the publil]
cation or service of such documents or notices as are required to be
published or served under the substantive law governing the particular
proceeding. Unless other law authorizing a different notice period is
applicable to the particular proceeding, all hearings in contested cases
must be preceded by at least 10 days notice, as required by Govern[]
ment Code, §2001.051. Applicants and holders of licenses, registral
tions, charters, and permits [Licensees and permittees and applicants
for licenses and permits] shall keep the agency informed as to their corl]
rect current mailing addresses and may be served with initial process
by registered or certified mail, return receipt requested, to the address
furnished the agency. Service of initial process on parties other than
licensees, registrants, charter holders, permittees, or applicants (unless
applicable law provides otherwise), must be made in the manner prol]
vided in the Texas Rules of Civil Procedure for initiating a civil suit.

(b) Notice of a disciplinary proceeding that is required to be
preceded by a hearing must be signed by the agency head or adminis[
trative law judge and must contain:

(1) an order to appear at a specified time, date, and place;

(2) astatement of the nature of the administrative action to
be commenced and the authority under which the administrative action
is conducted;

(3) adescription in plain language of the specific act(s) or
omission(s) asserted as grounds for the contemplated administrative
action;

(4) a description of the remedies sought, including the
penalties or consequences sought to be imposed;

(5) adisclosure that the respondent is entitled to:

(A) Dbe represented by an attorney of respondent’s
choice;

(B) directly or through an attorney contest the admissil
bility of evidence and cross-examine the witnesses against the respon(’
dent; and

(C) respond and present evidence and argument in

[§2001-051b)] and §2001.087;

(6) a disclosure that the failure of respondent to appear at
the hearing will be considered a waiver of respondent’s rights under
paragraph (5) of this subsection;

(7) acopy of this chapter included as an attachment;

(8) the name, title, address, and phone number of the per[’
son handling the administrative action for the agency and to whom the
respondent or the respondent’s attorney should direct inquiries regard[]
ing additional information, detail, or further discussion or negotiation
in connection with the administrative action; and

(9) such other information as may be required under the
substantive law governing the particular proceeding.

(c) Notice of an action that is not required to be preceded by
a hearing, but that requires a party to be advised of a right to hearing
before the action becomes final, must contain a notice that a written
request for a hearing under the Administrative Procedure Act must be
delivered to the agency by a specific date certain or the administrative
action will become final. The notice must explain fully how a hearing
may be requested and contain such other information as may be rel’
quired under the substantive law governing the particular proceeding.

(d) In a case in which restitution is sought, the notice of hear[]
ing (or an amended or supplemental notice or pleading served a suffil]
cient time before the hearing to provide respondent with fair notice of
the claim and a reasonable opportunity to defend) shall contain, in plain
language, pertinent information regarding why the agency seeks restil]
tution, for whom it is sought, the aggregate amount of restitution antic
ipated, and a citation to the specific statutory provision under which the
restitution claim is made. A claim for restitution, like any other notice
or pleading under these rules, is subject to a motion for more definite
statement.

§9.32. Telephone Hearings.

(a) Suasponte or on motion of any party and a showing of good
cause, after reasonable notice to all parties to allow them to object and
argue against the procedure, the administrative law judge may conduct
all or part of a hearing by telephone or other electronic means. In de[’
termining whether to allow testimony by telephone or other electronic
means, the administrative law judge shall consider all relevant factors
including whether the motion is opposed, the cost and feasibility of the
witness being present at the hearing instead of appearing by telephone
or other electronic means, the nature and duration of the expected testil
mony, the nature of any exhibits expected to be introduced through the
witness, whether there is a good reason that the witness is unavailable
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to testify in person, and the extent to which the demeanor and credil’
bility of the witness are likely to be significant factors in weighing the
witness’ testimony. In deciding a motion under this section, the admin[’
istrative law judge shall ensure [insure] that substantive and procedural
rights of all parties are respected.

(b) Documentary evidence to be offered during a telephone
hearing must be delivered by the proponent to all parties and to the
administrative law judge prior to hearing.

(c) In a telephone hearing, the administrative law judge may
consider the following as a failure to appear if the conditions exist for
more than 20 minutes after the scheduled time for hearing:

(1) failure to answer the telephone;
(2) failure to free the telephone for a hearing; or

(3) failure to be ready to proceed with the hearing as sched-
uled.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005924

Leslie L. Pettijohn

Executive Director

Finance Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7621

¢ ¢ ¢

SUBCHAPTER D. COURT APPEALS
7 TAC 89.72

The amendments are proposed pursuant to Government Code,
§2001.004, which requires a state agency to adopt rules of
practice stating the nature and requirements of all available
formal and informal procedures. The amendments are also
proposed under specific rulemaking authority contained in the
substantive statutes administered by the finance agencies un-
der the jurisdiction of the commission, including Finance Code,
§811.301, 11.302, 11.304, 11.306, 14.157, 31.003, 66.002,
96.002, 151.102, 154.051, 156.102, 180.061, 181.003, 201.003,
342,551, 351.007, 352.003, 348.513, 371.006, 394.214, and
396.051, Health and Safety Code, §711.012(a) and §712.008,
and Tax Code, §32.06.

The statutory provisions affected by the proposed amendments
are contained in Finance Code, Chapters 11 - 14, 31, 35, 61, 66,
91, 96, 121, 151, 154, 156, 180, 181, 185, 201, 301, 341, 342,
348, 351, 352, 371, 394, 396, Health and Safety Code, Chapters
711 and 712, and Tax Code, §832.06 and §32.065.

§9.72. Administrative Record.

The party appealing an agency order to the courts must pay the agency
the cost of preparing the copy of the record that is to be transmitted
to the reviewing court at rates approved by the Office of the Attorney
General [General Services Commission]. If more than one party ap[]
peals the agency’s order, the cost of the preparation of the record may
be divided equally among the appealing parties or as agreed by the par[’
tics. [The administrative law judge shall prepare and certify the record

on behalf of the ageney and is responsible for filing it in the reviewing
court: |

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005925

Leslie L. Pettijohn

Executive Director

Finance Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7621

¢ ¢ L4

PART 4. TEXAS DEPARTMENT OF
SAVINGS AND MORTGAGE LENDING

CHAPTER 51. CHARTER APPLICATIONS
7 TAC 851.1

The Finance Commission of Texas (the "Commission") proposes
an amendment to 851.1, concerning the form and content of ap-
plications to incorporate.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rules, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
8§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 62.

851.1. Form and Content of Application to [Fe] Incorporate; Re-
quirements for Capital Stock and Paid-in Surplus or Savings Liability
and Expense Fund; Payment before Opening for Business.

(a) (No change.)

(b) No application to incorporate a new association shall be ap[]
proved unless the application and evidence produced at hearing satisfy
the commissioner that the proposed association has received subscrip-
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tions for capital stock and paid-in surplus in the case of a capital stock

association, or pledges for savings liability and expense fund in the case

of a mutual association, in an amount not less than the greater of the

amount required to obtain insurance of deposit accounts by the Federal

Deposit Insurance Corporation, if applicable, or the amount required of
a national bank. [in the minimum amount of $3 million; with at least

80% of the total subscriptions being allocated to the capital stock ac! |
count or the savings Hability account, as applicable.]

(¢) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005913

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 53. ADDITIONAL OFFICES

7 TAC §53.5

The Finance Commission of Texas (the "Commission") proposes
an amendment to 853.5, concerning loan offices and administra-
tive offices.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rule, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
8§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 62.

§53.5. Loan Offices and Administrative Offices.

(a) Loan Offices. A savings association may, to the extent aul’l
thorized by its board of directors, establish or maintain loan offices
or loan production offices with the authority to take loan applications;

originate; approve or make a credit decision; or accept payments on
loans, unless such activity conflicts with state or federal law [that enly
serviee or originate (but do net approve) leans]. A savings association
shall notify the commissioner in writing prior to the opening or closing
of a loan office. Upon such notification, the establishment of such of[!
fice shall be deemed an approved loan office of the savings association.
A loan office or loan production office is not a branch.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005914

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 57. CHANGE OF OFFICE
LOCATION OR NAME
7 TAC 857.1

The Finance Commission of Texas (the "Commission") proposes
an amendment to §57.1, concerning change of office location not
requiring approval.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rule, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 62.

857.1. Change of Office Location Not Requiring Approval; Applica-
tion for Change of Location; Findings for Approval.
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(a) An association may not move any office beyond its imme[]
diate vicinity without prior approval of the commissioner. Immediate
vicinity means the area included within a radius or distance of one mile
from the present location of such office. Any relocation within the im[’
mediate vicinity as defined in this section will require the approval of
the commissioner, if the office to be relocated has not been open for
business at its present location for more than two years. If the existing
office has been opened for more than two years, prior written notice
shall be provided to the commissioner asserting the relocation is in the

immediate vicinity.

(b) Notwithstanding subsection (a) of this section, a savings
association may retain its existing home office as a branch office and
relocate its home office to another established branch office by provid[|
ing the commissioner with prior written notice. Upon such notification,
the establishment of such office shall be deemed an approved branch
or administrative office of the savings association.

(c) Each application for such approval, or prior written notice,
whichever is applicable, shall provide, the existing and new branch o[’
cation’s address; a description of the land and building to be built or
leased and terms thereof; estimates of the cost of removal to and main[’
tenance of the new location; whether any affiliated parties are involved
in transactions regarding the purchase, sale, construction, or lease of
the new proposed office; evidence of the bank board’s approval of the
relocation; and any other information as deemed necessary by the com!]
missioner.

(d) An application to move an office location shall be set for
hearing by the commissioner and notice given as provided for new
charter applications, and the hearing may be dispensed with by the com[]
missioner under the same conditions.

[(b) Each application for such approval shall state the exact
propesed new location of the office to be relocated and shall be supt]
ported with statements: exhibits: maps: and other data: properly vert-
fied under oath, which shall be sufficiently detailed and comprehensive
to enable the commissioner to pass upon the factors for approval. Such
supporting data shall alse include estimates of the cost of removal to
and maintenance of the new location.|

(e) [€e)] The commissioner may not approve an application to
move or relocate any office of a savings [an] association, unless he shall
have found from the data furnished with the application, the evidence
adduced at the hearing, and his official records, all of the findings nec
essary for approval of a branch office[; as contained in §53-4 of this
title (relating to Findings Necessary for Approval of Branch Office)].

() [€d)] This section does not apply to offices set forth in §53.5
of this title (relating to Loan Offices and Administrative Offices).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005915

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 65. LOANS AND INVESTMENTS

7 TAC 865.19

The Finance Commission of Texas (the "Commission") proposes
an amendment to §65.19, concerning investments in real prop-
erty.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department'’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rule, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linffo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 64.

§65.19.

An association may, in the course of its business, purchase, sell, own,
rent, lease, manage, subdivide, develop, improve, operate for income,
or otherwise deal in and with real property, whether improved or
unimproved (excluding any investment of any nature in an oil and gas
drilling venture, whether such investment be in the stock of a corporate
entity or in the partnership or joint venture of a corporate entity or in
the partnership or joint venture interest of any entity making purchases
or investments in oil and gas drilling ventures). Investments of an
association under this section shall not at any one time aggregate more
than an amount equal to 100% of an association’s net worth without
the prior written approval of the commissioner. All investments in
real property under the authority of this section shall be subject to the
following conditions.

(1) - (10) (No change.)

(11) Real estate acquired in satisfaction or partial satisfacl]
tion of indebtedness, or in the ordinary course of the collection of loans
and other obligations owing the association shall be held by an associl]
ation for no more than five years, unless the commissioner extends in
writing the holding period for such property.

(12) Subject to paragraph (13) of this section, when real
estate is acquired in accordance with paragraph (11) of this section,
an association must substantiate the market value of the real estate by
obtaining an appraisal within sixty (60) days of the date of acquisition.
An evaluation may be substituted for an appraisal if the recorded book
value of the real estate is less than $250,000.

Investments in Real Property.

(13) An additional appraisal or evaluation is not required
when an association acquires real estate in accordance with paragraph
(11) of this section, if a valid appraisal or appropriate evaluation was
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made in connection with the real estate loan that financed the acquisil
tion of the real estate and the appraisal or evaluation is less than one

An association which offers overdraft protection for demand deposit
accounts, may offer in connection with such accounts, open end credit

(1) year old.

(14)  An evaluation shall be made on all real estate acquired
in accordance with paragraph (11) of this section at least once a year.
An appraisal shall be made at least once every three years on real estate
with a recorded book value in excess of $250,000.

(15) Notwithstanding any other provision of this section,
the commissioner may require an appraisal of real estate if the commis(
sioner considers an appraisal necessary to address safety and soundness
concerns.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005916

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 67. SAVINGS AND DEPOSIT

ACCOUNTS

7 TAC 8§67.16

The Finance Commission of Texas (the "Commission") proposes
an amendment to 867.16, concerning overdraft protection.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rule, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linffo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
8§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 65.

867.16. Overdraft Protection[--Credit and Debit Cards].

plans in the form of revolving loans and may offer revolving triparty

arrangements (using credit cards) under Chapter 346 of the Finance

Code. The total net amount advanced at any time to any one accoun[|
tholder, who does not have such an open end credit plan, shall not ex[
ceed $10,000. [permits withdrawals from aceounts in the manner aut]
therized by §67-12 of this title (relating to Now Accounts), §67.13 of
this title (relating to Checking Accounts), §67.14 of this title (relating

to Approval of the Commissioner): and $6715 of this tite (relating to

Noninterest-Bearing Deposit Accounts), may offer in connection with

such accounts everdraft protection to account holders in the form of
and debit eards) under Chapter 346 of the Finance Code, provided the

total net amount advanced at any time to any one debtor shall net ext]
ceed $10,000.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005917

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 73. SUBSIDIARY CORPORATIONS

7 TAC 8§73.3

The Finance Commission of Texas (the "Commission") proposes
an amendment to §73.3, concerning authorized subsidiary in-
vestments.

In general, the purpose of the amendment is to conform the rule
to the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will conform to current practice, will be more
easily understood by savings associations required to comply
with the rule, and will be more easily enforced. There will be no
effect to individuals required to comply with the rule as proposed.
There will be no effect on small or micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
811.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.
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The statutory provisions affected by the proposed amendment is
contained in Texas Finance Code, Chapter 66.

§73.3. Authorized Subsidiary Investments.

(a) Activities of a corporation performed directly or through
one or more wholly owned or partially owned corporations or joint ven '
tures, with [witheut] prior approval of the commissioner, shall consist
of one or more of the following:

(1)-(15) (No change.)
(b) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005918

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ L4
CHAPTER 75. APPLICATIONS

The Finance Commission of Texas (the "Commission") proposes
amendments to Subchapter A, §75.1, concerning the application
for permission to organize a state savings bank; and Subchap-
ter C, §75.34, concerning loan offices and administrative offices,
and 875.38, concerning change of home or branch office loca-
tion.

In general, the purpose of the amendments is to conform the
rules to the Department’s current practice and to add clarifica-
tion. Section 75.1 has been revised to add clarification. Section
75.34 and §75.38 have been revised to add language to clarify
current practices.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rules
are in effect, there will be no fiscal implications for state or local
government as a result of administering the rules.

Commissioner Foster also has determined that for each year of
the first five years the rules are in effect, the public benefit antic-
ipated as a result of the proposed amendments will be that the
Department’s rules will conform to current practice, will be more
easily understood by savings banks required to comply with the
rules, and will be more easily enforced. There will be no effect to
individuals required to comply with the rule as proposed. There
will be no effect on small or micro businesses.

Comments on the proposed amendments may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

SUBCHAPTER A. CHARTER APPLICATIONS
7 TAC 875.1

The amendments are proposed under Texas Finance Code
§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendments
are contained in Texas Finance Code, Chapter 92.

875.1. Application for Permission to Organize a State Savings Bank.
(a) - (b) (No change.)

(c) No application to incorporate a savings bank shall be ap[J
proved unless the application and evidence produced at a hearing sat[]
isfy the commissioner that the proposed savings bank has received sub[]
scriptions for capital stock and paid-in surplus in the case of a capital
stock savings bank, or pledges for savings liability and expense fund
in the case of a mutual savings bank, in an amount not less than the
greater of the amount required to obtain insurance of deposit accounts
by the Federal Deposit Insurance Corporation or the amount required
of a national bank [in the minimum ameunt of $3 millien]. No savings
bank with an approved charter shall open or do business as a savings
bank until the commissioner certifies that he has received proof satis(]
factory to him that the amounts of capital stock and paid-in surplus, or
the savings liability and expense fund, as set forth in this section, have
been received by the savings bank in cash, free of encumbrance.

(d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005919

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER C. ADDITIONAL OFFICES
7 TAC §75.34, §75.38

The amendments are proposed under Texas Finance Code
§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendments
are contained in Texas Finance Code, Chapter 92.

§75.34. Loan Offices and Administrative Offices.

(a) Loan Offices. A savings bank may, to the extent authol
rized by its board of directors, establish or maintain loan offices or loan
production offices that only service or originate (but do not approve)
loans with the authority to take loan applications; originate; approve or
make a credit decision; or accept payments on loans, unless such aclJ
tivity conflicts with state or federal law. A savings bank shall notify
the commissioner in writing prior to the opening or closing of a loan
office. Upon such notification, the establishment of such office shall
be deemed an approved loan office of the bank. A loan office is not a
branch.

(b) (No change.)

(c) Deposit Production Offices. A savings bank may, to the
extent authorized by its board of directors, establish or maintain a de-
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posit production office of the bank. Such an office may solicit deposits,
provide information about deposit products, assist persons in complet[
ing application forms and related documents to open a deposit account.
However, the deposit production office may not receive deposits or pay
withdrawals, or make loans to a savings bank customer and all such
deposit or withdrawal activity must be performed by the savings bank
customer either in person at the main office, branch office, or by mail,
electronic transfer, or similar transfer method. A savmgs bank shall
notify the commissioner in writing prior to the opening or closing of
a deposit production office. A savings bank may use the services of,
and compensate, persons not employed by the savings bank in its del]
posit production activities. Upon such notification, the establishment
of such office shall be deemed an approved deposit production office
of the bank. A deposit production office is not a branch.

§75.38. Change of Home or Branch Office Location.

(a) A savings bank may not move its home office or any branch
office beyond its immediate vicinity without prior approval of the com [
missioner. Immediate vicinity is the area included within a radius or
distance of one mile from the present location of such office. Any rel’
location within the immediate vicinity as defined in this section will
require the approval of the commissioner, if the office to be relocated
has not been open for business at its present location for more than two
years. If the existing office has been opened for more than two years,
prior written notice shall be provided to the commissioner asserting the
relocation is in the immediate vicinity.

(b) Notwithstanding subsection (a) of this section, a savings
bank may retain its existing home office as a branch office and relocate
its home office to another established branch office by providing the
commissioner with prior written notice. Upon such notification, the
establishment of such office shall be deemed an approved administral’
tive office of the bank.

(c) Each application for such approval, or prior written notice,
whichever is applicable, shall provide, the existing and new branch lo’J
cation’s address; a description of the land and building to be built or
leased and terms thereof; estimates of the cost of removal to and main[J
tenance of the new location; whether any affiliated parties are involved
in transactions regardlng the purchase sale, construction, or lease of
the new proposed office; evidence of the bank board’s approval of the
r_e_l_o_c_at_i_on and any other information as deemed necessary by the com![!
missioner. [shall state the exaet proposed new location of the office to
be relocated- Supperting data shall include estimates of the eost of ret
moval to and maintenance of the new location.]

(d) - (¢) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005920

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 77. LOANS, INVESTMENTS,
SAVINGS, AND DEPOSITS

SUBCHAPTER A. AUTHORIZED LOANS
AND INVESTMENTS
7 TAC §77.73, 877.93

The Finance Commission of Texas (the "Commission") proposes
amendments to Subchapter A, §77.73, concerning investment
in banking premises and other real estate owned; and §77.93,
concerning authorized subsidiary investments.

In general, the purpose of the amendments is to conform the
rules to the Department’s current practice and to add clarifica-
tion. Section 77.73 and §77.93 have been revised to add lan-
guage to clarify current practices.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rules
are in effect, there will be no fiscal implications for state or local
government as a result of administering the rules.

Commissioner Foster also has determined that for each year of
the first five years the rules are in effect, the public benefit antic-
ipated as a result of the proposed amendments will be that the
Department’s rules will conform to current practice, will be more
easily understood by savings banks required to comply with the
rules, and will be more easily enforced. There will be no effect to
individuals required to comply with the rules as proposed. There
will be no effect on small or micro businesses.

Comments on the proposed amendments may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, Texas 78705, or by email to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendments are proposed under Texas Finance Code
§11.302, which authorizes the Commission to adopt rules to
enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendments
are contained in Texas Finance Code, Chapter 94.

877.73.
Owned.
(a) - (d) (No change.)

() Subject to subsection (f) of this section, when real estate
is acquired in accordance with subsection (d) of this section, a savings
bank must substantiate the market value of the real estate by obtaining
an appraisal within sixty (60) days of the date of acquisition. An evall]
uation may be substituted for an appralsal if the recorded book value
of the real estate is less than $250,000.

Investment in Banking Premises and Other Real Estate

(f) An additional appraisal or evaluation is not required when
a savings bank acquires real estate in accordance with subsection (d) of
this section, if a valid appraisal or appropriate evaluation was made in
connection with the real estate loan that financed the acquisition of the
real estate and the appraisal or evaluation is less than one (1) year old.

(g) An evaluation shall be made on all real estate acquired in
accordance with subsection (d) of this section at least once a year. An
appraisal shall be made at least once every three years on real estate
with a recorded book value in excess of $250,000.

(h) Notwithstanding any other provision of this section, the
commissioner may require an appraisal of real estate if the commis[]
sioner considers an appraisal necessary to address safety and soundness
concerns.

§77.93. Authorized Subsidiary Investments.
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(a) Activities of a corporation performed directly or through
one or more wholly owned or partially owned corporations or joint ven '
tures, with [witheut] prior approval of the commissioner, shall consist
of one or more of the following:

(1) - (15) (No change.)
(b) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005921

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ ¢

SUBCHAPTER B. SAVINGS AND DEPOSITS
7 TAC 8§77.113

The Finance Commission of Texas (the "Commission") proposes
a new rule in Subchapter B, §77.113, concerning overdraft pro-
tection.

In general, the purpose of the new rule is to conform the rules to
the Department’s current practice and to add clarification.

Douglas B. Foster, Savings and Mortgage Lending Commis-
sioner, has determined that for the first five-year period the rule
is in effect, there will be no fiscal implications for state or local
government as a result of administering the rule.

Commissioner Foster also has determined that for each year of
the first five years the rule is in effect, the public benefit antici-
pated as a result of the proposed new rule will be that the Depart-
ment’s rules will conform to current practice, will be more easily
understood by savings banks required to comply with the rules,
and will be more easily enforced. There will be no effect to indi-
viduals required to comply with the rule as proposed. There will
be no effect on small or micro businesses.

Comments on the proposed new rule may be submitted in writ-
ing to Caroline C. Jones, General Counsel, Texas Department of
Savings and Mortgage Lending, 2601 North Lamar, Suite 201,
Austin, Texas 78705, or by email to smlinfo@sml.state.tx.us
within 30 days of this publication in the Texas Register.

The new rule is proposed under Texas Finance Code §11.302,
which authorizes the Commission to adopt rules to enforce Title
3 of the Texas Finance Code.

The statutory provisions affected by the proposed new rule are
contained in Texas Finance Code, Chapter 95.

§77.113. Overdraft Protection.

A savings bank which offers overdraft protection for demand deposit

accounts, may offer in connection with such accounts, open end credit

plans in the form of revolving loans and revolving triparty arrangel
ments using credit cards. The total net amount advanced at any time to

any one accountholder who does not have such an open end credit plan

shall not exceed $10,000 at any one time.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005922

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1350

¢ ¢ L4

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 95. SHARE AND DEPOSITOR
INSURANCE PROTECTION
SUBCHAPTER A. INSURANCE
REQUIREMENTS

7 TAC §95.102

The Credit Union Commission (the Commission) proposes
amendments to §895.102, concerning Qualifications for an In-
suring Organization. The amendments clarify that an insuring
organization must continue to meet the qualifications for ap-
proval in order to do business in the state. The amendments
also address the process for an insuring organization to be-
come compliant if the commissioner notifies it that it is not in
compliance.

The amendments are proposed as a result of the Texas Credit
Union Department’s (Department) general rule review.

Betsy Loar, General Counsel, has determined that for the first
five year period the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rule.

Ms. Loar has also determined that for each year of the first five
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the rule will be greater
clarity and ease of use of the rule. There will be no effect on
small or micro businesses as a result of adopting the amended
rule. There is no economic cost anticipated to credit unions or
individuals for complying with the amended rule if adopted.

Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

The amendments are proposed under Texas Finance Code,
815.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchap-
ter D of the Texas Finance Code, and under Texas Finance
Code 815.410, which directs the Commission to adopt rules
requiring a credit union to provide share and deposit insurance
protection for members and depositors, and which permits a
credit union to provide the insurance through another source
approved by the Department.
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The specific section affected by the proposed amendments is
Texas Finance Code, §15.410.

§95.102. Qualifications for an Insuring Organization.

(a) Aninsuring organization must, at a minimum, demonstrate
the following prerequisites and must continue to meet these standards
on an ongoing basis, in order to do business in this state:

(1) The insuring organization is authorized to provide share
and deposit insurance protection in its state of domicile or in the State
of Texas;

(2) The insuring organization is in good standing with the
regulatory authorities in its state of domicile;

(3) The insuring organization receives regular examinall
tions from its state of domicile;

(4) The insuring organization has capital which is adequate
for its prospective business; and

(5) The insuring organization has loss reserves that are ac(
tuarially sound.

(b) In addition to the prerequisites delineated above, the del]
partment may scrutinize other data and information as the commis[]
sioner deems appropriate, including, but not limited to, demonstrated
expertise in insuring credit union shares and deposits.

(¢) The department shall have the right to examine the books
and records of the insuring organization as part of the approval process.
The insuring organization shall be assessed the supplemental examil’
nation fee as prescribed in §97.113 of this title (relating to Fees and
Charges). The insuring organization shall pay the fee to the depart[]
ment within thirty days of the assessment.

(d) The department may, in approving an insuring organizall
tion, impose such written conditions as the commissioner deems real’
sonable, necessary, or advisable in the public interest.

(e) If an approved insuring organization subsequently fails to
meet any of the prerequisite standards or written conditions imposed
by the department, the commissioner, in the exercise of discretion, may
provide a reasonable period of time for the insuring organization to take
corrective actions to bring its operations back into compliance. During
this period of corrective action, however, an insuring organization may
not contract with any additional credit unions to provide share and del!
posit insurance protection.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005961

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 837-9236

¢ ¢ ¢
CHAPTER 97. COMMISSION POLICIES AND
ADMINISTRATIVE RULES

SUBCHAPTER A. GENERAL PROVISIONS

7 TAC §97.104

The Credit Union Commission (Commission) proposes new
897.104, concerning Petitions for Adoption or Amendment of
Rules. The proposed new rule sets out the procedure for an
interested person to petition the Department to adopt or amend
a rule.

The new rule is proposed to comply with Texas Government
Code §2001.021 which directs agencies to adopt a rule prescrib-
ing the form for a petition and the procedure for its submission,
consideration, and disposition.

Betsy Loar, General Counsel, has determined that for the first
five year period the proposed new rule is in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the rule.

Ms. Loar has also determined that for each year of the first five
years the proposed new rule is in effect, the public benefits an-
ticipated as a result of enforcing the rule will be greater clarity
and ease of use of the rule. There will be no effect on small or
micro businesses as a result of adopting the rule. There is no
economic cost anticipated to the credit union system or to indi-
viduals for complying with the rule if adopted.

Written comments on the proposal must be submitted within 30
days after its publication in the Texas Register to Betsy Loar,
General Counsel, Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

The new rule is proposed under Texas Government Code
§2001.021 which directs agencies to adopt a rule for petitions
to adopt rules.

The specific section affected by the proposed new rule is Texas
Government Code, §2001.021.

§97.104. Petitions for Adoption or Amendment of Rules.

(a) An interested party may submit a petition to the Del]
partment to adopt or amend a rule pursuant to Government Code,
§2001.021. The petition must be in writing, must be directed to the
commissioner, and must include:

(1) a brief explanation of the proposed rule or of the prol]
posed amendment to the rule;

(2) the full text of the proposed rule, or, if the petition is to
amend an existing rule, the text of the rule that clearly identifies any
words to be added or deleted from the existing text by underlining new
language and striking through language to be deleted; and

(3) any additional information the commissioner may rel]

quest.

(b) If the petition complies with the requirements of subsec[
tion (a) of this section, the Department shall notify the applicant that
the petition has been accepted for filing and will be processed in acl
cordance with subsection (c¢) of this section. If the petition does not
comply, the Department shall notify the applicant in writing of the del
ficiencies and give the applicant an opportunity to cure them by filing
an amended petition. If the applicant does not file an amended petition
curing the deficiencies by 5:00 p.m. on the 15th day following the date
that the Department mailed a notice of deficiencies to the applicant, the
petition shall be deemed denied for the reasons stated in the deficiency
notice without the necessity of further action.

(c) Within 60 days of the date that a petition is accepted for
filing, the Department must either deny the petition for reasons stated
in writing or initiate a rulemaking proceeding.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005962

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 837-9236

¢ ¢ L4
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES

SUBCHAPTER C. GRANT POLICIES
DIVISION 3. LIBRARY SERVICES AND
TECHNOLOGY ACT, LIBRARY COOPERATION
GRANTS

13 TAC §2.311

The Texas State Library and Archives Commission proposes an
amendment to §2.311, concerning eligible applicants for Library
Cooperation grants.

The membership of the Texas Library Systems is changing with
the application and accreditation of certain non-public libraries,
and the rules need clarification that any member of the Texas Li-
brary System is an eligible applicant for these competitive grants.

Deborah Littrell, Library Development Division Director, has de-
termined that for the first five year period the amendment is in
effect, there will be no fiscal implications for state or local gov-
ernments. Ms. Littrell does not anticipate either a loss of, or an
increase in, revenue to state or local government as a result of
the proposed amendment.

Ms. Littrell also has determined that for the first five years the
amendment is in effect the public benefit is that they will align
the eligibility for the competitive grants with Texas Library Sys-
tem membership criteria. There will be no impact on small busi-
nesses, micro-businesses, or individuals as a result of enforcing
the amendment.

Written comments on this proposal may be submitted to Deb-
orah Littrell, Director, Library Development Division, Texas
State Library and Archives Commission, Box 12927, Austin,
Texas 78711-2927, fax (512) 463-8800, or email deborah.lit-
trell@tsl.state.tx.us.

The amendment is proposed under the authority of Government
Code 8441.1006 that permits the commission to accept, receive,
and administer federal funds, §441.109 that permits the com-
mission to adopt a state plan consistent with federal goals, and
directs the state library to administer the plan according to lo-
cal, state, and federal requirements, §441.135(6) that authorizes

the commission to offer competitive grant to public libraries and
to certain non-public libraries described by 8441.1271(a), and
8441.1271 that authorizes extending membership in the Texas
Library System to certain non-public libraries.

The amendment affects Government Code §8441.006, 441.009,
441.135(6), and 441.1271.

§2.311. Eligible Applicants.

(a) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium or Texas Library System are eligible to
apply for funds. These funds are awarded to major resource or regional
library systems, [or] TexShare member libraries or Texas Library Sys[]
tem members but may be used with all types of libraries as specified in
the grant guidelines and application. Applicants must be members of
the TexShare Library Consortium or the Texas Library System at the
time of application and for the period of grant funding. Non-profit or[]
ganizations may be awarded funds for projects that involve a number
of TexShare or Texas Library System member libraries, as well as other
types of libraries or organizations. Public school libraries that are not
members of the Texas Library System may participate as partners in
grants lead by eligible entities.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005980

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 463-5459

¢ ¢ L4

DIVISION 4. LIBRARY SERVICES AND
TECHNOLOGY ACT, SPECIAL PROJECTS
GRANTS

13 TAC §2.411

The Texas State Library and Archives Commission proposes an
amendment to §2.411, concerning eligible applicants for Special
Projects grants.

The membership of the Texas Library Systems is changing with
the application and accreditation of certain non-public libraries,
and the rule needs clarification that any member of the Texas Li-
brary System is an eligible applicant for these competitive grants.

Deborah Littrell, Library Development Division Director, has de-
termined that for the first five year period the amendment is in
effect, there will be no fiscal implications for state or local gov-
ernments. Ms. Littrell does not anticipate either a loss of, or an
increase in, revenue to state or local government as a result of
the proposed amendment.

Ms. Littrell also has determined that for the first five years the
amendment is in effect the public benefit will be that they align
the eligibility for the competitive grants with Texas Library Sys-
tem membership criteria. There will be no impact on small busi-
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nesses, micro-businesses, or individuals as a result of enforcing
the amendment as proposed.

Written comments on the proposal may be submitted to Deb-
orah Littrell, Director, Library Development Division, Texas
State Library and Archives Commission, Box 12927, Austin,
Texas 78711-2927, fax (512) 463-8800, or email deborah.lit-
trell@tsl.state.tx.us.

The amendment is proposed under the authority of Government
Code 8441.1006 that permits the commission to accept, receive,
and administer federal funds, 8441.109 that permits the com-
mission to adopt a state plan consistent with federal goals, and
directs the state library to administer the plan according to lo-
cal, state, and federal requirements, 8441.135(6) that authorizes
the commission to offer competitive grant to public libraries and
to certain non-public libraries described by 8§441.1271(a), and
8441.1271 that authorizes extending membership in the Texas
Library System to certain non-public libraries.

The amendment affects Government Code §8441.006, 441.009,
441.135(6), and 441.1271.

§2.411. Eligible Applicants.

(a) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium or Texas Library System are eligible to
apply for funds. These funds are awarded to major resource or regional
library systems, [er] TexShare member libraries or Texas Library Sys[]
tem members but may be used with all types of libraries as specified in
the grant guidelines and application. Applicants must be members of
the TexShare Library Consortium or the Texas Library System at the
time of application and for the period of grant funding. Non-profit or[]
ganizations may be awarded funds for projects that involve a number
of TexShare or Texas Library System member libraries, as well as other
types of libraries or organizations. Public school libraries that are not
members of the Texas Library System may participate as partners in
grants lead by eligible entities.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005981

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 463-5459

¢ ¢ ¢

CHAPTER 8. TEXSHARE LIBRARY

CONSORTIUM
13 TAC 88.3

The Texas State Library and Archives Commission proposes an
amendment to §8.3, concerning Consortium Membership and
Affiliated Membership. The proposed revisions would allow the
Texas State Library and Archives Division to collect fees from af-
filiate members of the consortium to cover the costs associated

with their participation in TexShare services. They would also
allow the commission to collect fees from public school libraries
for their participation in group purchasing programs of the con-
sortium.

Beverley Shirley, Division Director, has determined that for the
first five year period the amendment is in effect, state and lo-
cal governments may experience cost savings in expenditures
on electronic informational resources as a result of enforcing or
administering the amended section, but that effect is indeter-
minable at this time. Ms. Shirley does not anticipate either a
loss of, or an increase in, revenue to state or local government
as a result of the proposed amendment.

Ms. Shirley has also determined that for the first five years the
amendment is in effect the public benefit anticipated will be that
they will enable expansion of the TexShare consortium and its
benefits to additional libraries. There will be no impact on small
businesses, micro-businesses, or individuals as a result of en-
forcing the amendment as proposed.

Written comments on the proposal may be submitted to Bev-
erley Shirley, Library Resource Sharing Division, Texas State
Library and Archives Commission, Box 12927, Austin, Texas
78711-2927; fax: (512) 936-2306.

The amendment is proposed under Government Code
8441.225(b), which authorizes the commission to adopt rules to
govern the operation of the consortium and Government Code
8441.224, which authorizes the director and librarian to assess
fees for consortium services.

The amendment affects Government Code, §441.224.

88.3. Consortium Membership and Affiliated Membership.

(a) - (f) (No change.)

(g) Members, affiliated members, and public school libraries
may receive services or be assessed fees based on demographic, finanJ
cial, or other information, as reflected in the latest statistics from the
National Center for Educational Statistics, the Texas Higher Educal]
tion Coordinating Board, the Independent Colleges and Universities of
Texas, the Texas Education Agency, the most current statistical data
reported to the commission in the Texas academic library survey, the
Texas public library annual report (filed as required by subsection (d)
of'this section[-]), or from statistical information received directly from
the member, [er] affiliated member, or public school library and certil]
fied by the member, [or] affiliated member, or public school library as
accurate.

(h) Fees. Some consortium services are supported by fees paid
by participants. Fees will be set by the Director and Librarian for differ(]
ent categories of consortium services, in consideration of the costs in[]
volved in providing these services to member libraries, affiliated mem/[]
bers, and public school libraries.

(i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.
TRD-201005973
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Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 463-5459

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER G. SUBMETERING

16 TAC §25.141, §25.142

The Public Utility Commission of Texas (commission) proposes
amendments to §25.141, relating to Central System or Non-
submetered Master Metered Utilities, and §25.142, relating to
Submetering for Apartments, Condominiums, and Mobile Home
Parks. The purpose of the amendments is to implement certain
provisions of Texas House Bill 882, 81st Legislature (2009)
(HB 882), which amended Texas Property Code §92.008(b) to
provide that a landlord may not interrupt or cause the interrup-
tion of water, wastewater, gas, or electric service furnished to a
tenant by the landlord as an incident of the tenancy or by other
agreement unless the interruption results from bona fide repairs,
construction, or an emergency. The amendments reflect that a
landlord of an apartment house or landlord that leases mobile
homes in a mobile home park can no longer disconnect electric
service because of a tenant's nonpayment for that service.
Project Number 37684 is assigned to this proceeding.

Ernest Garcia, Retail Market Analyst, has determined that for
each year of the first five-year period the amendments are in
effect there will be no fiscal implications for state government as
a result of enforcing or administering the amendments.

Mr. Garcia has determined that for each year of the first five
years the amendments are in effect the primary anticipated pub-
lic benefits of the amendments will be to conform the commis-
sion’s rules to HB 882 to make it clear that a landlord may not dis-
connect electric service to its residents except to make bona-fide
repairs, construction or an emergency. Thus, there will be no ad-
verse economic effect on small businesses or micro-businesses
as a result of enforcing these amendments because the amend-
ments conform the commission’s rules to the law as contained in
HB 882. Therefore, no regulatory flexibility analysis is required.

Mr. Garcia has also determined that for each year of the first five
years the amendments are in effect there should be no effect
on a local economy, and therefore no local employment impact
statement is required under Administrative Procedure Act (APA),
Texas Government Code §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday November 30,

2010. The request for a public hearing must be received within
20 days after publication of the amendments.

Initial comments on the amendments may be submitted to the
Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
within 20 days after publication of the amendments. Reply
comments may be submitted within 30 days after publication.
Sixteen copies of initial comments and reply comments are
required to be filed pursuant to §22.71(c) of this title. Comments
should be organized in a manner consistent with the organiza-
tion of the amended rules. All comments should refer to Project
Number 37684.

The amendments are proposed under Texas Utilities Code An-
notated §14.002 (Vernon 2007 and Supp. 2010), which provides
the commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction;
§184.014, which requires the commission to adopt rules con-
cerning the submetering of electricity in apartment houses and
mobile home parks; and §184.052, which requires the commis-
sion to adopt rules concerning allocation of central system costs
or non-submetered master metered utility service costs.

Cross Reference to Statutes: Utilities Code §814.002, 184.011
- 184.014, and 184.051 - 184.052; and Texas Property Code
§92.008(b).

§25.141.
ties.

Central System or Non-submetered Master Metered Utili-

(a) Purpose [and scope]. This section implements Texas Util[]

ities Code §184.052.
The provisions of this scetion are intended to assure
that billing systems involving central system or nonsubmetered master

[(2) For purposes of enforcement; both utilities and apartf|
ment house ewners are subjeet to enforcement pursuant to the Pubt]
15.031, 15.032, and 15.033, which may involve civil penalties of up to

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Apartment house--One or more buildings containing
two or more dwelling units rented primarily for nontransient use with
rent paid at intervals of one week or longer.

(2) Apartment house owner--The legal titleholder of an
apartment house or an individual, firm, or corporation purporting to be
the landlord of tenants in the apartment house.

(3) [4)] Central system utilities--Electricity consumed by
a central air conditioning system, central heating system, central hot
water system, or central chilled water system in an apartment house.

The term does not include utilities directly consumed by a dwelling
unit.

4) [€5)] Customer--The individual, firm, or corporation in
whose name a master meter is connected by a utility or that is served
by a retail electric provider.

(5) [(6)] Dwelling unit--One or more rooms that are suitl]
able for occupancy as a residence and that contain kitchen and bath[
room facilities.
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(6) [€D] Nonsubmetered master metered utility service-[]
Electric utility service that is master metered for an apartment house
but is not submetered.

(7) [€8)] Utility--A public, private, or member-owned util[]
ity furnishing electricity service to an apartment house served by a mas[|
ter meter.

(c) Records and reports.

(1) The apartment house owner shall maintain and make
available for inspection by the tenant during normal business hours:

(A) the billing from the utility to the apartment house
owner for the current month and the 12 preceding months; and

(B) the calculation of the average cost per kilowatt-hour
[billing unit (kilowatt-heur)] for the current month and the 12 preceding
months which was used in assessing tenant utility billings. The average
cost per kilowatt-hour [billing unit] shall be equal to the charges for the
electric [utility] service plus applicable tax, less any penalties charged
by the utility or retail electric provider to the apartment house owner for
disconnect, reconnect, late payment or other similar service charges,
divided by the total number of billing units.

(2) - (3) (No change.)

(d) Calculation of costs. Central system utilities costs shall be
calculated based on metered kilowatt-hour [billing units] of the central
system during the same billing period as that of the utility. The metered
kilowatt-hour [billing units] of the central system shall be multiplied by
the average cost per billing calculated according to all applicable indus(
try standards. The cost of nonsubmetered master metered utilities shall
be the total charges for electric [utility] service to the apartment house
less any penalties charged by the utility or the retail electric provider
to the apartment house owner for disconnect, reconnect, late payment
or other similar service charges.

(e) Billing. All rental agreements between the apartment
house owner and the tenants shall provide a clear written descripl’
tion of the method of the allocation of central system utilities or
non-submetered master metered utilities for the apartment house. The
method of allocation may be changed only after 90 days notice of the
change to the tenants. The rental agreement for each apartment unit
shall contain a statement of the average monthly bill for the previous
calendar year for that apartment unit. If there is no rental agreement,
apartment house owners shall provide the method of allocation in a
separate written document.

(1) Rendering and form of bill.

(A) Bills shall be rendered for the same billing period as
that of the utility or retail electric provider, generally monthly, unless
service is rendered for less than that period.

(B) - (C) (No change.)

(D) Billings to the tenant shall not be included as part of
the rental payment or as part of billings for any other service to the ten[]
ant. A separate billing must be issued or, if issued on a multi-item bill,
utility billing information must be separate and distinct from any other
charges on the bill. The bill may not include a deposit, late penalty,
reconnect charge, or any other charges unless otherwise provided for
by this chapter.

[(D] A one-time penalty not to exceed 5.0% may be
made on delinquent accounts. If such penalty is applied, the bill shall
indicate the amount due if paid by the due date and the amount due
if the late penalty is incurred. No late penalty may be applied unless
agreed to by the tenant in a written lease which states the exact dollar
or percentage amount of such late penalty.

[(i1) A reconnect fee may be applied if service to the
tenant is disconnected for nenpayment of submetered bills in accor |
be enterdated based on the avertge actual cost to the fandlord for the
expenses associated with the reconneetion, but under no circumstance
shall exceed $10- No reconnect charge may be applied unless agreed
to by the tepant in a written tease which states the exaet dotar ameunt
of the reconncet charge

(E) (No change.)
(2) (No change.)

(3) Overbilling and underbilling. If billings are found to
be in error, the apartment house owner shall calculate a billing adjust(]
ment. Ifthe tenant is due a refund, an adjustment shall be made for the
entire period of the overcharges. If the tenant was undercharged, the
apartment house owner may backbill the tenant for the amount which
was underbilled. The backbilling is not to exceed six months unless the
apartment house owner can produce records to identify and justify the
additional amount of backbilling. If the underbilling is $25 or more,
the apartment house owner shall offer to such tenant a deferred pay!(
ment plan option, for the same length of time as that of the underbilling.
[However, the apartment house owner may not disconneet service if the
tenant fails to pay charges arising from an underbilling more than six
months prior to the date the tenant was initially notified of the ameunt
of the undercharges and the total additional amount due:] Furthermore,
adjustments for usage by a previous tenant may not be backbilled to the
current tenant.

(4) Discontinuance of electricservice. Disconnection of a
dwelling unit by the apartment house owner is governed by Texas Prop[]
erty Code §92.008(b). Disconnection of electric service by aretail elec[]
tric provider is governed by §25.483(k) of this title (relating to Discon[]
nection of Service). Disconnection of service by an electric utility that
is not a transmission and distributed utility is governed by §25.29(j) of
this title (relating to Disconnection of Service).
may only be disconnected for nonpayment of utility bills. A tenant’s
utility service may be disconnected if a bill has not been paid within
Proper notice shall consist of a separate mailing or hand delivery at
least five days prior to a stated date of disconnection; with the words
notice. The notice shall include the office or street address where a
tenant can go during normal working hours to make arrangements for
payment of the bill and for reconneetion of eleetrie serviee:}

[(B) Disconnection on helidays or weekends. Unless a
dangerous condition exists; or unless the tenant requests disconnection;
service shall not be disconnected on a day; or on a day immediately pret]
ceding a day when personnel of the apartment house are not available
for the purpese of making collections and reconneeting serviee:}
apartment house owner shall meet the same requirements as an elect!

| Diseonncction of ill and disabled. No electric

ility may di co at a individuall !

dwelling unit of a delinquent customer when that customer establishes

that disconnection of service will cause some person residing at that
residence to become seriously #l or more seriously il;}

[(H) Each time a customer seeks to avoid discon! |

nection of service under this subsection, the customer must accomplish
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H-a—  have the person’s attending physician
for purposes of this subseetion; the term "physician" shall mean any
thy, nurse practitioners, registered nurses, and any other similar public
health official) call or contaet the electric utility by the stated date of

. ion-]
submit a written statement to the eleetric utility; and]
e enter into a deferred payment plan-}
The prohibiti . . S
provided by this subsection shall last 63 days from the issuance of the

cleetric utility bill or a shorter period agreed upon by the eleetrie utility
and the customer or physician-}

[(ii) Disconnection of energy assistance clients. No
cleetrie utility may terminate sepviee to a delingquent residential eus—
tomer for a billing period in whieh the electric utility receives a pledge,
letter of intent, purchase order, or other notification that the energy as’]
sistanee provider is forwarding sutficiont payment to continue serviecs
and}

electric utility cannot disconnect a customer anywhere in its service
territory on a day when:]

not exceed 32 degrees Fahrenheit, and the temperature is predicted to
remain at or below that level for the next 24 heurs; according to the
nearest National Weather Service (NWS) reports; or}

[(H) the NWS issues a heat advisory for any
county in the eleetric utility’s serviee territory; or when such advisery
has been issued on any onc of the preceding two calendar days.|

(5) [(B)] Disputed bills and complaints. In the event of a
dispute between the tenant and the apartment house owner regarding
any bill, the apartment house owner shall immediately make such in[]
vestigation as shall be required by the particular case, and report the
results thereof to the tenant. The investigation and report shall be com[]
pleted within 30 days from the date the tenant notified the apartment
house owner of the dispute. If the tenant is dissatisfied with the results
of the investigation, the apartment house owner shall inform the tenant
of the Public Utility Commission of Texas complaint process, giving
the tenant the address and telephone number of the commission’s OfT]
fice of Customer Protection.

825.142. Submetering for Apartments, Condominiums, and Mobile
Home Parks.
(a) Purpose. This section implements Texas Utilities Code

§184.052. [General rules. ]
(1) Purpose and scope:}

[€A) The provisions of this section arc intended to es- |
tablish a comprehensive regulatory system to assure that the praetices
irvolving submetering and billing of dwelling units arc just and rcason-
able to the tenant and the owner and to establish the rights and respon- |
shall be given a fair and impartial construction to ebtain these objee
tives and shall be applied uniformly regardless of race, color, creed,
sex, or marital status.]

[(B) For purpeses of enforcement, owners are subject

to enforcement pursuant to the Publie Utility Regulatory Aet §§15:021;
15-022; and 15:028 - 15:033}

[(2) Application. This section shall apply to existing apart
ment houses or mobile home parks utilizing eleetrical submetering as
of the cffective date of this scetion as well as those apartment houses

defined by this section at any subsequent date. No incorporated city or
town; including a home-rule eity or other political subdivision of the
stat%mayassueapem%eemﬁea%%ere%herau%heﬁ%aﬂeﬂfeﬂhee%
struction or occupaney of a new apartment house or conversion to a
tering by the eleetrie utitity company or submetering by the owner of
each dwelling unit for the measurement of the quantity of electricity; if
the provisions of this scetion shall alse apply to apartment houses and
condominiums in the event submetering is chosen:]

(b) [€3)] Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless the con(’
text clearly indicates otherwise.

(1) [€A)] Apartment house--One or more buildings con[’]
taining more than five dwelling units, each of which is rented primar(]
ily for non-transient use with rent paid at intervals of one week or
longer. The term includes a rented or owner-occupied residential con[]
dominium.

(2) [(B)] Dwelling unit--One or more rooms suitable for
occupancy as a residence and that contain kitchen and bathroom facil [J
ities, or a mobile home in a mobile home park.

(3) [€©)] Master meter--A meter used to measure, for
billing purposes, all electric usage of an apartment house or mobile
home park, including common areas, common facilities, and dwelling
units.

4) [D®)] Month or monthly--The period between any two
consecutive meter readings by the [eleetrie] utility, either actual or esl[]
timated, at approximately 30-day intervals.

(5) [€E)] Owner--Any owner, operator, or manager of any
apartment house or mobile home park engaged in electric [utility] sub-
metering.

B Utility metefmg—-hdwrdual dwelling
unit metering of electric utility service performed by an clectric utility
company-}

HG) .- . 5 ce shall includ

(6) [H)] Electric [Utility] submetering--Individual

dwelling unit metering of electric [utility] service performed by the
owner.

(c) [(5)] Records and reports.

(1) The owner shall maintain and make available for in[!
spection by the tenant the following records:

(A) the billing from the [eleetrie] utility or retail elecl]
tric provider to the apartment owner for the current month and the 12
preceding months;

(B) the calculation of the average cost per billing unit,
i.e., kilowatt-hour for the current month and the 12 preceding months;

(C) all submeter readings and tenant billings for the cur(]
rent month and the 12 preceding months;

(D) all submeter test results for the current month and
the 12 preceding months.

(2) Records shall be made available at the resident man/(]
ager’s office during reasonable business hours or, if there is no resident
manager, at the dwelling unit of the tenant at the convenience of both
the apartment owner and tenant.
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(3) All records shall be made available to the commission
upon request.

(d) [€e)]Billing. All rental agreements between the owner and
the tenants shall clearly state that the dwelling unit is submetered, that
the bills will be issued thereon, that electrical consumption charges for
all common areas and common facilities will be the responsibility of
the owner and not of the tenant, and that any disputes relating to the
computation of the tenant’s bill and the accuracy of the submetering
device will be between the tenant and the owner. Each owner shall
provide a tenant, at the time the lease is signed, a copy of this section or
a narrative summary as approved by the commission to assure that the
tenant is informed of his rights and the owner’s responsibilities under
this section.

(1) Rendering and form of bill.

(A) Bills shall be rendered for the same billing period as
that of the electric utility, generally monthly, unless service is rendered
for less than that period. Bills shall be rendered as promptly as possible
following the reading of the submeters. The submeters shall be read
within three days of the scheduled reading date of the electric utility’s
master meter.

(B) The billing unit shall be that used by the electric
utility in its billing to the owner.

(C) The owner shall be responsible for determining that
the energy billed to any dwelling unit shall be only for that submetered
and consumed within that unit.

(D) Submetered billings shall not be included as part of
the rental payment or as part of billings for any other service to the
tenant. A separate billing must be issued or, if issued on a multi-item
bill, submetered billing information must be separate and distinct from
any other charges on the bill and conform to information required in
subparagraph (H) of this paragraph. The submetered bill must clearly
state "submetered electricity".

(E) The bill shall reflect only submetered usage. Utility
consumption at all common facilities will be the responsibility of the
owner and not of the tenant. Allocation of central systems for air con[
ditioning, heating and hot water is not prohibited by this section as set
forth in §25.141 of this title (relating to Central System or Nonsubme[!
tered Master Metered Utilities).

(F) The owner shall not impose any extra charges on
the tenant over and above those charges which are billed by the retail
electric provider or [eleetrie] utility to the owner. The bill may not
include a deposit, late penalty, reconnect charge, or any other charges
unless otherwise provided for by these sections.

(i) A one-time penalty not to exceed 5.0% may be
made on delinquent accounts. If the penalty is applied, the bill shall
indicate the amount due if paid by the due date and the amount due
if the late penalty is incurred. No late penalty may be applied unless
agreed to by the tenant in a written lease which states the exact dollar
or percentage amount of the late penalty.

(if) In a mobile home park a [A] reconnect fee may
be applied for a mobile home not leased by the mobile home park owner
if service to the pad site tenant is disconnected for non-payment of sub-
metered bills in accordance with subsection (e)(1) [(d)(1)] of this secl]
tion. Such reconnect fee shall be calculated based on the average actual
cost to the owner for the expenses associated with the reconnection, but
under no circumstances shall exceed $10. No reconnect charge may be
applied unless agreed to by the tenant in a written lease which states
the exact dollar amount of such reconnect charge.

(G) The tenant’s submeter bills shall be calculated in
the following manner: after the electric bill is received from the [eleet!
trie] utility or retail electric provider, the owner shall divide the net to[’]
tal charges for electrical consumption, plus applicable tax, by the total
number of kilowatt-hours to obtain an average cost per kilowatt-hour.
The average kilowatt-hour cost shall then be multiplied by each ten
ant’s kilowatt-hour consumption to obtain the charge to the tenant. The
computation of the average cost per kilowatt-hour shall not include any
penalties charged by the [eleetrie] utility or the retail electric provider
to the owner for disconnect, reconnect, late payment, or other similar
service charges.

(H) The tenant’s electric submeter bill shall show all of
the following information:

(i) the date and reading of the submeter at the begin[]
ning and at the end of the period for which the bill is rendered;

(ii) the number of billing units metered,
(iii)
(iv)
(v) a clear and unambiguous statement that the bill

is not from the [eleetrie] utility or retail electric provider, which shall
be named in the statement;

(vi)
bill is applicable;
(vii) the name of the firm rendering the submetering

bill and the name or title, address, and telephone number of the person
or persons to be contacted in case of a billing dispute;

(viii)

the computed rate per billing unit;

the total amount due for electricity used;

the name and address of the tenant to whom the

the date by which the tenant must pay the bill;
and

(ix) the name, address, and telephone number of the
party to whom payment is to be made.

(2) Due date. The due date of the bill shall not be less than
seven days after issuance. A bill for submetered service is delinquent
if not received by the party indicated on the bill by the due date. The
postmark date, if any, on the envelope of the bill or on the bill itself
shall constitute proof of the date of issuance. An issuance date on the
bill shall constitute proof of the date of issuance if there is no postmark
on the envelope or bill. If the due date falls on a holiday or weekend,
the due date for payment purposes shall be the next work day after the
due date.

(3) Disputed bills. In the event of a dispute between the
tenant and the owner regarding any bill, the owner shall promptly make
an investigation as shall be required by the particular case, and report
the results to the tenant. The investigation and report shall be com[
pleted within 30 days from the date the tenant notified the owner of the
dispute.

(4) Tenant access to records. The tenants of any dwelling
unit whose electrical consumption is submetered shall be allowed by
the owner to review and copy the master billing for the current month’s
billing period and for the 12 preceding months, and all submeter read[]
ings of the entire apartment house or mobile home park for the current
month and for the 12 preceding months.

(5) Estimated bills. Estimated bills shall not be rendered
unless the meter has been tampered with or is out of order, and shall be
distinctly marked "estimated bill".

(6) Overbilling and underbilling. If submetered billings are
found to be in error, the owner shall calculate a billing adjustment. If
the tenant is due a refund, an adjustment shall be made for the entire
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period of the overcharges. If the tenant was undercharged, the owner

may backbill the tenant for the amount which was underbilled. The

backbilling is not to exceed six months unless the owner can produce

records to identify and justify the additional amount of backbilling. If
the underbilling is $50 [$25] or more, the owner shall offer to the ten[]
ant a deferred payment plan option, for the same length of time as that

of the underbilling. However, in a mobile home park, the mobile home

park owner may not disconnect electric service to a mobile home not

leased by the mobile home park owner if the pad site tenant fails to pay

charges arising from an underbilling more than six months prior to the

date the tenant was initially notified of the amount of the undercharges

and the total additional amount due. Furthermore, adjustments for us(]
age by a previous tenant may not be backbilled to the current tenant.

(7) Level and average payment plans. An owner may/[-
Owners with seasonal usage or seasonal demands are encouraged to]
offer a level payment plan or average payment plan consistent with this
paragraph [to elderly or chronically ill tenants whe may be on fixed int
comes and to other tenants having simibarly unigue finaneial needs).

(A) The payment plan may be one of the following

methods:

(i) A level payment plan allowing eligible tenants to
pay on a monthly basis a fixed billing rate of one-twelfth of that tenant’s
estimated annual consumption at the appropriate rates, with provisions
for quarterly adjustments as may be determined based on actual usage.

(if) An average payment plan allowing tenants to
pay on a monthly basis one-twelfth of the sum of that tenant’s current
month’s consumption plus the previous 11 month’s consumption (or
an estimate thereof, for a new customer) at the appropriate customer
class rates, plus a portion of any unbilled balance. Provisions for
annual adjustments as may be determined based on actual usage shall
be provided. If at the end of a year the owner determines that he
has collected an amount different than he has been charged by the
[eleetrie] utility or retail electric provider, the owner must refund any
overcollection and may surcharge any undercollection over the next
year.

(B) Under either of the plans outlined in subparagraph
(A) of this paragraph the owner is prohibited from charging the ten[
ant any interest that may accrue. Any seasonal overcharges or under(]
charges will be carried by the owner of the complex.

(C) A mobile home park owner may disconnect service
to a mobile home not leased by the mobile home park owner, pursuant
to subsection (d) of this section, if the pad site tenant does not fulfill the
terms of a level payment plan or an average payment plan. [} a tenant
does not fulfill the terms and obligations of a level payment agreement
efaﬂavef&gepaymempm&%heewnershaﬂhavefheﬁgh{m&seeﬂﬂeet
serviee to that tenant pursuant to the disconneetion requirements of
subseetion {(d) of this section.|

(D) The owner may collect a deposit from all tenants
entering into level payment plans or average payment plans; the deposit
will not exceed an amount equivalent to one-sixth of the estimated an[’]
nual billing. Notwithstanding any other provision in these sections, the
owner may retain said deposit for the duration of the level or average
payment plan; however, the owner shall pay interest on the deposit as
is provided in §25.24 of this title (relating to Credit Requirements and
Deposits).

(e) [€&)] Discontinuance of electric service.

(1) Application. This subsection applies only to mobile
homes in a mobile home park that are not leased by the mobile home
park owner. Disconnection of any other dwelhng unit by the owner is

(2) [(D)] Disconnection for delinquent bills.

(A) Electric [utility] service may [oenly] be discon[]
nected only for nonpayment of electric [utility] bills. A pad site
tenant’s electric [utility ]| service may be disconnected if a bill has not
been paid within 12 days from the date of issuance and proper notice
has been given. Proper notice shall consist of a separate mailing or
hand delivery at least five days prior to a stated date of disconnection,
with the words "termination notice" or similar language prominently
displayed on the notice. The notice shall include the office or street
address where a tenant can go during normal working hours to make
arrangements for payment of the bill and for reconnection of service.

(B) Under these provisions, a pad site tenant’s electric
service may be discontinued only for nonpayment of electric service.

(3) [€2)] Disconnection on holidays or weekends. Unless a
dangerous condition exists, or unless the pad site tenant requests dis[
connection, electric service shall not be disconnected on a day, or on
a day immediately preceding a day, when personnel of the [apartment
heuse or] mobile home park are not available for the purpose of mak![]
ing collections and reconnecting electric service.

(4) [63)] Disconnection under special circumstances. [An
apartment house or mobile home park owner, operator or manager shall
meet the same requirements as an eleetrie utility in the following eirt]
cumstances: |

(A) Disconnection of ill and disabled. A mobile home
park owner shall not disconnect electric service to a pad site tenant
[No cleetrie utitity may disconneet service at a permancnt; individu
ally metered dwelling unit of a delinquent customer] when that tenant
[eustomer] establishes that disconnection of electric service will cause
some person residing at the tenant’s mobile home [that residence] to
become seriously ill or more seriously ill;

(i) Each time a pad site tenant [eustomer] seeks to
avoid disconnection of electric service under this subparagraph [subf]
section], the tenant [eustomer] must accomplish all of the following by
the stated date of disconnection:

() have the person’s attending physician (for
purposes of this subsection, the term "physician" shall mean any public
health official, including medical doctors, doctors of osteopathy, nurse
practitioners, registered nurses, and any other similar public health
official) call or contact the mobile home park owner [eleetrie utility]
by the stated date of disconnection;

(1) have the person’s attending physician submit
a written statement to the mobile home park owner [eleetric utility]; and

(1) enter into a deferred payment plan.

(if) The prohibition against electric service terminall
tion provided by this subparagraph [subsection] shall last 63 days from
the issuance of the electric [utility] bill or a shorter period agreed upon
by the mobile home park owner [eleetric utility] and the customer or
physician.

(B) Disconnection of energy assistance clients. A mol]
bile home park owner shall not disconnect electric service to a pad site
tenant [No clectric utility may terminate service to a delinquent resi-
dential customer] for a billing period in which the mobile home park
owner [eleetric utility] receives a pledge, letter of intent, purchase or[
der, or other notification that the energy assistance provider is forward ™
ing sufficient payment to continue service; and

(C) Disconnection during extreme weather. A mobile
home park owner shall not disconnect electric service to a pad site ten-
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ant [An electric utility cannot disconnect a customer anywhere in its
serviee territory| on a day when:

(i) the previous day’s highest temperature did not
exceed 32 degrees Fahrenheit, and the temperature is predicted to rel]

main at or below that level for the next 24 hours, according to the near[
est National Weather Service (NWS) reports; or

(i) the NWS issues a heat advisory for any county
in which the mobile home park is located [eleetrie utility’s serviee tert]
ritery], or when such advisory has been issued on any one of the prel]
ceding two calendar days.

(f) [€e)] Submeters.

(1) Submeter requirements.

(A) Use of submeter. All electrical energy sold by an
owner shall be charged for by meter measurements.

(B) [Installation by owner. Unless otherwise authorized
by the commission, each owner shall be responsible for providing, in[]
stalling, and maintaining all submeters necessary for the measurement
of electrical energy to its tenants.

(2) Submeter records. Each owner shall keep the following
records:

(A) Submeter equipment record. Each owner shall keep
a record of all of its submeters, showing the tenant’s address and date
of the last test.

(B) Records of submeter tests. All submeter tests shall
be properly referenced to the submeter record provided in this section.
The record of each test made shall show the identifying number of the
submeter, the standard meter and other measuring devices used, the
date and kind of test made, by whom made, the error (or percentage of
accuracy), and sufficient data to permit verification of all calculations.

(3) Submeter unit indication. Each meter shall indicate
clearly the kilowatt-hours consumed by the tenant.

(4) Submeter tests on request of tenant. Each owner shall,
upon the request of a tenant, and if the tenant so desires, in the tenl]
ant’s or the tenant’s authorized representative’s presence, make a test
of the accuracy of the tenant’s submeter. The test shall be made during
reasonable business hours at a time convenient to the tenant desiring
to observe the test. If the submeter tests within the accuracy standards
for self-contained watt-hour meters as established by the latest edition
of American National Standards Institute, Incorporated, (ANSI), Stan[
dard C12 (American National Code for Electricity Metering), a charge
of up to $15 may be charged the tenant for making the test. However,
if the submeter has not been tested within a period of one year, or if the
submeter’s accuracy is not within the appropriate accuracy standards,
no charge shall be made to the tenant for making the test. Following
completion of any requested test, the owner shall promptly advise the
tenant of the results of the test.

(5) Bill adjustment due to submeter error. If any submel]
ter is found not to be within the accuracy standards in subsection (f)(4)
[€e)(4)] of this section proper correction shall be made of previous read[]
ings. An adjusted bill shall be rendered in accordance with subsection
(d)(6) [€e)6)] of this section. If a submeter is found not to register for
any period, unless bypassed or tampered with, the owner may make a
charge for units used, but not metered, for a period not to exceed one
month based on amounts used under similar conditions during periods
preceding or subsequent thereto, or during the corresponding period in
previous years.

(6) Bill adjustment due to conversion. If, during the 90-day
period preceding the installation of meters or submeters, an owner in(

creases rental rates, and such increase is attributable to increased costs
of electric service, then such owner shall immediately reduce the rental
rate by the amount of such increase and shall refund all of the increase
that has previously been collected within the 90-day period.

(7) Location of submeters. Submeters, service switches,
or cut-off valves in conjunction with the submeters shall be installed in
accordance with the latest edition of ANSI, Standard C12, and will be
readily accessible for reading, testing, and inspection, with minimum
interference and inconvenience to the tenant.

(8) Submeter testing facilities and equipment.

(A) Qualified expert. Each owner engaged in electric
submetering shall engage an independent qualified expert to provide
such instruments and other equipment and facilities as may be neces[
sary to make the submeter tests required by this section. Such equip[]
ment and facilities shall generally conform to ANSI, Standard C12,
unless otherwise prescribed by the commission, and shall be available
at all reasonable times for the inspection by its authorized represental’
tives.

(B) Portable standards. Each owner engaged in electril
cal submetering shall, unless specifically excused by the commission,
provide or utilize a testing firm which provides portable test instrul]
ments as necessary for testing billing submeters.

(C) Reference standards. Each owner shall provide or
have access to suitable indicating instruments as reference standards for
insuring the accuracy of shop and portable instruments used for testing
billing submeters.

(D) Testing of reference standards. All reference stan[’]
dards shall be submitted once each year or on a scheduled basis ap[]
proved by the commission to a standardizing laboratory of recognized
standing, for the purpose of testing and adjustment.

(E) Calibration of test equipment. All shop and portable
instruments used for testing billing submeters shall be calibrated by
comparing them with a reference standard at least every 120 days dur[]
ing the time such test instruments are being regularly used. Test equip[]
ment shall at all times be accompanied by a certified calibration card
signed by the proper authority, giving the date when it was last certified
and adjusted. Records of certifications and calibrations shall be kept on
file in the office of the owner.

(9) Accuracy requirements for submeters.

(A) Limits. No submeter that exceeds the test calibral]
tion limits for self-contained watt-hour meters as set by the ANSI, Stan[]
dard C12, shall be placed in service or left in service. All electrical cur(]
rent transformers, potential transformers, or other such devices used in
conjunction with an electric submeter shall be considered part of the
submeter and must also meet test calibration and phase angle limits set
by ANSI C12 and C57.13 for revenue billing. A nameplate shall be
attached to each transformer and shall include or refer to calibration
and phase angle data and other information required by ANSI C12 and
ANSI C57.13 for revenue billing. Whenever on installation, periodic,
or other tests, an electric submeter or transformer is found to exceed
these limits, it shall be adjusted, repaired, or replaced.

(B) Adjustments.  Submeters shall be adjusted as
closely as possible to the condition of zero error. The tolerances are
specified only to allow for necessary variations.

(10)  Submeter tests prior to installation. No submeter shall
be placed in service unless its accuracy has been established. If any
submeter is removed from actual service and replaced by another sub-
meter for any purpose whatsoever, it shall be properly tested and ad[
justed before being placed in service again.
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(11) Testing of electric submeters in service. Standard
electromechanical single stator watt-hour meters with permanent brak )
ing magnets shall be tested in accordance with ANSI C12 standards
for periodic, variable interval, or statistical sampling testing programs.
All other types of submeters shall be tested at least annually unless
specified otherwise by the commission.

(12) Restriction. Unless otherwise provided by the com[]
mission, no dwelling unit in an apartment house or mobile home park
may be submetered unless all dwelling units are submetered.

(13) Same type meters required. All submeters which are
served by the same master meter shall be of the same type, such as
induction or electronic.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005926

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7223

¢ ¢ ¢

SUBCHAPTER R. CUSTOMER PROTECTION
RULES FOR RETAIL ELECTRIC SERVICE

The Public Utility Commission of Texas (commission) proposes
the repeal of §25.498, relating to Prepaid Electric Service Us-
ing Customer-Premise Prepayment Devices, and new §25.498,
relating to Prepaid Service. The new rule addresses the require-
ments for a retail electric provider (REP) to offer a service whose
normal billing arrangement provides for payment before the ren-
dition of service (prepaid service). The new rule is a competition
rule subject to judicial review as specified in Public Utility Regula-
tory Act (PURA) §39.001(e). Project Number 38675 is assigned
to this proceeding.

Rebecca Reed, Retail Market Analyst, Competitive Markets Di-
vision, has determined that, for each year of the first five-year
period the new rule is in effect, there will be no fiscal implications
for state or local government as a result of enforcing or admin-
istering the rule.

Ms. Reed has determined that, for each year of the first five
years the new rule is in effect, the public benefits anticipated as
aresult of enforcing the rule will be better protection of customers
receiving prepaid service. Some REPs provide prepaid service
without using customer prepayment devices or systems (CPDS).
As a result, these REPs do not have timely access to the ac-
tual electricity consumption of their customers and consequently
require customers to make payments based on the REPS’ es-
timates of how much electricity the customers have consumed,
which are later trued-up after the REPs obtain the customers’
actual consumption. In contrast, REPs that provide prepaid ser-
vice using CPDS and REPs that provide post-paid service do
not rely on estimated consumption and instead rely on actual
consumption for the calculation of charges for service. The use
of estimated consumption as the basis for payment gives REPs
considerable discretion in determining payments, and customer

complaints made to the commission suggest that there may be
considerable abuse of this discretion. Because of the fact-spe-
cific nature of these consumption estimates, it is difficult for the
commission to ensure that REPs do not abuse their discretion in
making these estimates.

REPs providing prepaid service without CPDS not only base
payments on estimated usage, they also send disconnection
notices to customers and disconnect customers based on esti-
mated usage. As a result, customers may receive disconnection
notices and actually be disconnected based on inaccurate esti-
mates of their consumption.

Existing §25.498 applies to REPs that provide prepaid service
using CPDS, but does not address the rendition of prepaid ser-
vice without CPDS. As a result, REPs that offer prepaid ser-
vice without CPDS are subject to the commission’s other cus-
tomer protection rules, which were designed for the rendition
of post-paid service. As a result, serious questions have been
raised as to whether REPs that provide prepaid service without
CPDS can feasibly comply with those rules on an ongoing basis.

In the three years since the commission first adopted §25.498
in 2007, it has gained experience with the rendition of service
pursuant to the rule, and that experience has shown problems
that have arisen that can be addressed through the additional
customer protections included in the proposed new §25.498.

The probable economic cost to persons required to comply with
the new rule will vary from REP to REP. For REPs already provid-
ing prepaid service with CPDS, the economic cost will arise from
compliance with the additional customer protections and will be
modest and substantially outweighed by the public benefits of
these protections. For REPs currently providing prepaid service
without CPDS, those REPs may choose to discontinue provid-
ing prepaid service and provide only post-paid service as many
other REPs currently do, or may convert to prepaid service us-
ing CPDS. The viability of converting from prepaid service using
estimated usage to prepaid service using CPDS is evidenced by
the number of REPs that already provide prepaid service using
CPDS.

Based on data provided by the Electric Reliability Council of
Texas (ERCOT), market participants, and other sources, Ms.
Reed estimates that approximately 21 REPs are providing pre-
paid service. Staff calculates that 10 of those REPs are presently
providing service to customers under existing §25.498. At least
four of these 10 REPs have offered prepaid service to customers
without advanced meters. Ms. Reed has calculated that the
number of residential customers that currently receive prepaid
service without use of a CPDS is less than 3% of the residen-
tial customer base in ERCOT. Although the probable economic
cost of the new rule to REPs currently providing prepaid ser-
vice without CPDS is not available to the commission, Ms. Reed
has determined that the cost is substantially outweighed by the
public benefits of requiring these REPs to discontinue provid-
ing prepaid service without CPDS, because of the serious harm
that often occurs to customers receiving this service. In addition,
the new rule provides a six-month transition period to reduce the
rule’s economic cost.

Ms. Reed has determined that the new rule may be considered
not to have an adverse economic effect on small businesses or
micro-businesses. As explained above, serious questions have
been raised as to whether REPs that provide prepaid service
without CPDS can feasibly comply with the commission’s rules
on an ongoing basis. Because of the fact-specific nature of con-
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sumption estimates and other compliance issues, it is difficult
for the commission to ensure that REPs providing prepaid ser-
vice without CPDS are complying with all applicable commission
rules. Nevertheless, REPs that provide prepaid service without
CPDS could face the risk of substantial administrative penalties
for violation of the commission’s rules and possible revocation of
their REP certificates. The new rule provides a viable and clearly
lawful means of providing prepaid service, and REPs that stop
providing prepaid service and instead limit themselves to pre-
paid service with CPDS and post-paid service will eliminate the
regulatory risk of providing prepaid service without CPDS.

To address the possibility that the new rule has an adverse
economic effect on small businesses or micro-businesses,
Ms. Reed has prepared an economic impact statement and
regulatory flexibility analysis pursuant to Texas Government
Code 82006.002. The commission has issued certificates to
approximately 130 REPs. Of these REPs, approximately 100
(77%) are serving customers. Approximately 30 of the 130
REPs (21%) are small or micro businesses. Approximately 15
of these small and micro businesses (50%) are currently not
serving customers. The small and micro businesses that are
serving customers represent about $25 million in combined
annual revenues and about 0.53% of annual ERCOT electricity
consumption. The projected economic impact of the new rule
on small and micro businesses is the same as for other busi-
nesses, and this impact is described above in the discussion of
the probable economic cost to persons required to comply with
the new rule.

Ms. Reed has determined that no alternative methods of achiev-
ing the purpose of the new rule exist. The requirement to use
CPDS to provide prepaid service is necessary to eliminate pay-
ments, disconnection notices, and disconnections based on esti-
mated usage. As explained above, payments, disconnection no-
tices, and disconnections based on estimated usage can cause
serious harm to customers.

Ms. Reed has also determined that for each year of the first
five years the new rule is in effect there should be no effect
on a local economy, and therefore no local employment impact
statement is required under Administrative Procedure Act (APA),
Texas Government Code §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure
Act, Texas Government Code §2001.029, at the commission’s
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701 on Tuesday, November 30,
2010, at 10:00 a.m. The request for a public hearing must be
received by November 18, 2010 (20 days after publication).

Initial comments on the new rule may be submitted to the Fil-
ing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, by
November 29, 2010 (31 days after publication). Sixteen copies
of comments are required to be filed pursuant to §22.71(c) of this
title. Reply comments may be submitted by December 6, 2010
(37 days after publication). Comments should be organized in
a manner consistent with the organization of the new rule. The
commission invites specific comments regarding the costs asso-
ciated with, and benefits that will be gained by, implementation of
the new rule. The commission will consider the costs and ben-
efits in deciding whether to adopt the new rule. All comments
should refer to Project Number 38675.

16 TAC §25.498

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 2007 and Supp.
2010) (PURA), which provides the commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction; PURA §17.004, which directs the
commission to establish and enforce customer protection stan-
dards, including protection from unfair, misleading, deceptive,
or anticompetitive practices; the right to have bills presented in
a clear, readable format and easy-to-understand language; and
the right of low-income customers to have access to bill payment
assistance programs designed to reduce uncollectible amounts;
PURA §39.001, which adopts a policy that competition in the sale
of electricity is consistent with the public interest and directs the
commission to use competitive, rather than regulatory methods,
to achieve this policy; and PURA 839.101, which requires cus-
tomer safeguards, including the right to safe, reliable and rea-
sonably priced electricity; protection against service disconnec-
tions in extreme weather emergencies or in cases of medical
emergency; bills presented in a clear format and in a language
readily understandable by customers; accuracy of meter reading
and billing; and other protections necessary to ensure high-qual-
ity service to customers.

Cross Reference to Statutes: Public Utility Regulatory Act
§814.002, 17.004, 39.001, and 39.101.

§25.498. Retail Electric Service Using a Customer Prepayment De-
vice or System.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005883

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7223

¢ ¢ 14
16 TAC 8§25.498

The new rule is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 2007 and Supp.
2010) (PURA), which provides the commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction; PURA §17.004, which directs the
commission to establish and enforce customer protection stan-
dards, including protection from unfair, misleading, deceptive,
or anticompetitive practices; the right to have bills presented in
a clear, readable format and easy-to-understand language; and
the right of low-income customers to have access to bill payment
assistance programs designed to reduce uncollectible amounts;
PURA §39.001, which adopts a policy that competition in the sale
of electricity is consistent with the public interest and directs the
commission to use competitive, rather than regulatory methods,
to achieve this policy; and PURA §39.101, which requires cus-
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tomer safeguards, including the right to safe, reliable and rea-
sonably priced electricity; protection against service disconnec-
tions in extreme weather emergencies or in cases of medical
emergency; bills presented in a clear format and in a language
readily understandable by customers; accuracy of meter reading
and bhilling; and other protections necessary to ensure high-qual-
ity service to customers.

Cross Reference to Statutes: Public Utility Regulatory Act
8814.002, 17.004, 39.001, and 39.101.

§25.498. Prepaid Service.

(a) Applicability.  This section applies to retail electric
providers (REPs) that offer prepaid service and to transmission and
distribution utilities (TDUs) that have installed advanced meters
and related systems. A REP may not offer prepaid service unless it
complies with this section. The following provisions do not apply to
prepaid service:

(1) §25.474(H(3)(G) of this title (relating to Selection of
Retail Electric Provider);

(2) §25.479(b) and (c)(1) of this title (relating to Issuance
and Format of Bills);

(3) §25.480(b), (h), (i), (j), and (k) of this title (relating to
Bill Payment and Adjustments); and

(4) §25.483 of this title (relating to Disconnection of Ser[]
vice), except for §25.483(b)(2)(A) and (B), (d), and (e)(1) - (6).
(b) Definitions. The following words and terms, when used in
this section, have the following meanings unless the context indicates
otherwise.

(1) Current balance--An account balance calculated conl]
sistent with subsection (¢)(7)(A)(i) - (iii) of this section.

(2)  Customer prepayment device or system (CPDS)--A de '
vice or system that includes metering and communications capabilities
that meet the requirements of this section, including a device or sys![!
tem that accesses customer consumption information from a TDU’s
advanced meter or information system.

(3) Landlord--A landlord or property manager or other
agent of a landlord.

(4) Minimum balance--An account balance, net of applical
ble TDU and REP discretionary fees, to initiate electric service, avoid
disconnection of service, or reconnect electric service following dis[]
connection.

(5) Prepaid service--A service offered by a REP for which
the customer normally makes a payment for service before service is
rendered.

(6) Prepaid disclosure statement (PDS)--A document del]
scribed by subsection (e) of this section.

(7) Summary of usage and payment (SUP)--A document
described by subsection (g) of this section.

(¢) Requirements for prepaid service.

(1) A REP shall file with the commission a notice of its
intent to provide prepaid service prior to offering such service. The
notice of intent shall include a description of the type of CPDS the
REP will use, and the initial Electricity Facts Label (EFL), Terms of
Service (TOS), and PDS for the service.

(2) A CPDS that relies on metering equipment other than
the TDU meter shall conform to the requirements and standards of

this title (relating to Meter Records), and section 4.7.3 of the tariff for

retail electric delivery service, which is prescribed by §25.214 of this

title (relating to Terms and Conditions of Retail Delivery Service Pro[]
vided by Investor Owned Transmission and Distribution Utilities).

(3) A TDU may, consistent with its tariff, install CPDS
equipment, including meter adapters and collars on or near the TDU’s
meters. Such installation does not constitute competitive energy serl]
vices as this term is defined in §25.341(3) of this title (relating to Defl!
initions).

(4) A CPDS shall not cause harmful interference with the
operation of a TDU’s meter or equipment, or the performance of any
of the TDU’s services. If a CPDS interferes with the TDU’s meter or
equipment, or TDU’s services, the CPDS shall be promptly corrected
or removed. A CPDS that relies on communications channels other
than those established by the TDU shall protect customer information
in accordance with §25.472 of this title (relating to Privacy of Customer

Information).

(5) A REP providing prepaid service may choose the
means by which it communicates required information to a customer,
including an in-home device at the customer’s premises, email, telel]
phone, mobile phone, or other electronic communications. The means
by which the REP will use to communicate required information to a
customer shall be described in the TOS and the PDS.

(6) A REP providing prepaid service shall afford a means
by which the customer may make payments for service by phone,
internet, or other means that can be accomplished at the customer’s
premises, or at a location no farther than five miles from the customer’s
premises. The payment mechanism may include a requirement that a
customer who has made a payment verify the payment using a card,
code, or other similar method.

(7) A REP offering prepaid service shall:

(A) provide to the customer its current balance, which
shall be calculated by reducing the prepaid balance by:

(i) charges that are known and have been incurred;

(i) estimated applicable taxes; and

(iii) estimated TDU charges that will be passed
through; and the date and time the current balance was determined and
the estimated time or days of paid electricity remaining.

(B) provide the customer the current price for electric
service calculated as required by §25.475(g)(2)(A) - (E) of this title
(relating to General Retail Electric Provider Requirements and Infor[]
mation Disclosures to Residential and Small Commercial Customers);

(C) provide a warning to the customer at an event trig[]
ger explained in the customer’s TOS and PDS, at least three days and
not more than seven days before the customer’s current balance is es[
timated to drop to the minimum balance;

(D) when a customer makes a payment, provide a con[]
firmation code, except that the REP shall provide a receipt showing
the amount paid for payment in person and is not required to provide
a confirmation code or receipt for payment by check. The customer
may elect to have the REP confirm all payments by providing to the
customer the customer’s account number or Electric Service Identifier
(ESI ID), payment amount, and the date the payment was received; and

(E) ensure that the CPDS does not impair a customer’s

the REP that do not require prepayment. When a REP receives notice
that a customer on a prepayment plan has chosen a new REP, the REP
shall take any steps necessary to facilitate the switch on a schedule that
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is consistent with the effective date stated on the Electric Reliability
Council of Texas (ERCOT) enrollment transaction and ERCOT’s rules

(1) that the continuation of service depends on the cus[]
tomer prepaying for service on a timely basis and that if the customer’s

for processing such transactions.

(8) The information provided pursuant to paragraph (7)(A)
of this subsection either shall be available to the customer continuously
or shall be provided within two hours of the customer’s request. Noth [
ing in this subsection limits a customer from obtaining a SUP.

(9) The communications provided under paragraph (7)(A)
- (C) of this subsection and any confirmation of payment as described
in paragraph (7)(D) of this subsection shall be provided in English or
Spanish, at the customer’s election.

(10) - A REP shall cooperate with energy assistance agen'
cies to facilitate the provision of energy assistance payments to request/[ ]

current balance falls below the specified minimum balance, the cusl]
tomer’s service may be disconnected;

(@)

inform the customer of the following:
(A)
reconnect service;

(B) theacceptable forms of payment, the hours that pay[]
ment can be made, and instructions on how to make payments;

the minimum balance that is required to initiate or

(C) when service may be disconnected;

(D) that prepaid service is not available to critical care
and chronic condition residential customers as these terms are defined

Ing customers.
(1D
(A) tie the duration of an electric service contract to the
duration of a tenant’s lease;
(B) require, or enter into an agreement with a landlord
requiring, that a tenant select the REP as a condition of a lease;
©
(D) require security deposits, but may charge and col[]
lect early termination fees for contracts with a term of more than one
month; or

A REP providing prepaid service shall not:

require a minimum balance in excess of $75;

(E) Dbase charges on estimated usage, other than a min[
imum balance.

(12) A REP providing service shall not charge a customer
any fee for:
(A) transitioning from a prepaid service to a post-paid

service;

(B) the cancellation or discontinuance of service, inl]
cluding a fee for the removal of equipment; or

(C) the switching of a customer to another REP or oth[]

in §25.497 of this title (relating to Critical Load Industrial Customers,
Critical Load Public Safety Customers, Critical Care Residential Cus '
tomers and Chronic Condition Residential Customers);

(E) the means by which the REP will use to communi(]
cate required information;

(F)
(G)

(f) Landlord as customer of record. A REP offering prepaid
service to multiple tenants at a location may designate the landlord as
the customer of record for the purpose of transactions with ERCOT and
the TDU.

(1) Foreach ESIID for which the REP chooses to designate
the landlord as the customer of record, the REP shall provide the TDU
the name, service and mailing addresses, and ESI ID, and keep that
information updated as required in the TDU’s Tariff for Retail Delivery
Service.

the availability of deferred payment plans; and

the availability of energy bill payment assistance.

(2) The REP shall treat each end-use consumer as a cus |
tomer for purposes of this subchapter, including §25.471 of this title
(relating to General Provisions of Customer Protection Rules). Noth[]
ing in this subsection affects a REP’s responsibility to provide customer
billing contact information to ERCOT in the format required by ER[]

erwise discontinuing taking prepaid service.

(13) If a customer owes a debt to the REP for electric
service, the REP may reduce the customer’s account balance by the
amount of the debt. Before reducing the account balance, the REP
must notify the customer of the amount of the debt and that the
customer’s account balance will be reduced by the amount of the debt
no sooner than 10 days after the notice required by this paragraph is
issued.

(d) Customer acknowledgement. A REP shall obtain a cus[]

COT.
(g) Summary of usage and payment (SUP).

(1) A REP shall provide a SUP to each customer upon the
customer’s request within three business days of receipt of the request.
SUP shall be delivered by the United States Postal Service or, if the
customer agrees, by an electronic means of communications that prol]
vides a durable record of the SUP. If a customer requests a paper copy
of the SUP more than once per calendar month, a REP may charge a
reasonable fee for the summary.

tomer’s acknowledgement that prepaid service depends on the cusl!
tomer prepaying for service on a timely basis and that if the customer’s
account balance falls below the specified minimum balance, the cus[]
tomer’s service may be disconnected. The REP shall obtain this acl
knowledgement using any of the authorization methods specified in
§25.474 of this title.

(e) Prepaid disclosure statement (PDS). The PDS shall be

(2) A SUP shall include the following information:

(A) the certified name and address of the REP and the
number of the license issued to the REP by the commission;

(B) atoll-free telephone number, in bold-face type, that
the customer can call during specified hours for questions and com_]
plaints to the REP about the SUP;

prominently displayed in the property management office of any
multi-tenant commercial or residential building at which the landlord
is acting as an agent of the REP. A REP shall also provide a PDS
contemporaneous with the delivery of the contract documents to a
customer pursuant to §25.474 of this title. The PDS shall be a separate
document and shall be at a minimum written in 12-point font, and
shall notify the customer:

(C) the name, account number, or ESI ID of the cus[]
tomer, and the service address of the customer;

(D) the dates and amounts of payments made during the
period covered by the summary;

(E) a statement of the customer’s consumption and
charges by month during the period covered by the summary;
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(F) an itemization of non-recurring charges, including
returned check fees and reconnection fees;

(G) if applicable, a statement that indicates the cus[]

title (relating to Rate Reduction Program); and

(H) unless another time period is requested by the cus(]
tomer, information provided shall be for the most recent 12 months, or

statement in subparagraph (A) of this paragraph and, if applicable, the
statement in subparagraph (B) of this paragraph.

(D) The plan may include a one-time penalty in acl]
cordance with §25.480(c) of this title, but shall not include a finance
charge;

(E) The plan shall include the terms for payment of de[]
ferred amounts, consistent with paragraph (3) of this subsection.

the longest period available if the customer has taken prepaid service
from the REP for less than 12 months;

(3) Inaccordance with §25.472(b)(1)(D) of this title, a REP
shall provide an SUP to an energy assistance agency within one busil]
ness day of receipt of the agency’s request, and shall not charge the
agency for the SUP.

(h) Deferred payment plans. A deferred payment plan for a
customer taking prepaid service is an agreement between the REP and
a customer that requires a customer to pay a deficit balance over time.
A deferred payment plan shall be confirmed in writing by the REP to
the customer.

(1) A REP shall place a residential customer on a deferred
payment plan, at the customer’s request, when the customer’s account
reflects a deficit balance of $50 or more, not considering the customer’s
minimum balance. The deferred payment plan shall include both the
deficit balance and the minimum balance.

(2) A REP shall not refuse a customer’s request for a del
ferred payment plan on any basis set forth in §25.471(c) of this title, if
the customer incurs a deficit balance of $50 or more during a period in
which disconnection of service was prohibited.

(3) A customer has the right to satisfy the deferred payment
plan before the prescribed time.

(4) A REP may require that:

(A) no more than 50% of each transaction amount be
applied towards the deferred payment plan; or

(B) an initial payment of no greater than 50% of the

(F) The plan shall state the total amount to be paid under

the plan.

(G) The plan shall state that a customer’s electric serl]
vice may be disconnected if the customer does not fulfill the terms of
the deferred payment plan.

(6) The REP, through a standard market process, shall sub[
mit a request to remove the switch-hold, pursuant to §25.480(m) of this
title if the customer pays the deferred balance owed to the REP. On the
day the REP submits the request to remove the switch-hold, the REP
shall notify the customer that the customer has satisfied the deferred
payment plan and that the switch-hold is being removed.

(i) Disconnection of service. As provided by subsection (a)(4)
of this section, only §25.483(b)(2)(A) and (B), (d), and (e)(1) - (6) of
this title apply to prepaid service. In addition to those provisions, this
subsection applies to disconnection of a customer receiving prepaid
service.

(1) Prohibition on disconnection. A REP shall not autho[’
rize a disconnection for a customer’s failure to maintain the minimum
balance on a weekend day or during any period during which the mechl[!
anisms used for payments pursuant to the customer’s PDS are unavail []
able; or during an extreme weather emergency, as this term is defined
in §25.483(i)(1) of this title, in the county in which the service is prol]
vided.

(2) Authorization of disconnection. A REP may autho[]
rize disconnection of service when the current balance is below a cus/[’
tomer’s minimum balance, but only if the REP provided the customer
a timely warning pursuant to subsection (¢)(7)(C) of this section; and

amount due be made, with the remainder of the deficit amount paid

when a customer fails to comply with a deferred payment plan. A REP

by reducing the account balance by five equal monthly installments,
unless the customer agrees to fewer installments. The installments to

may send a disconnection request to the TDU if the customer’s prepaid
balance is exhausted due to reversal of a payment found to have insufl’

repay the deferred balance shall be applied to the customer’s account

ficient funds available or is otherwise rejected by a bank, credit card

on a specified day of each month.

(5) A copy of the deferred payment plan shall be provided
to the customer.

(A) The plan shall include a statement, in clear and con(!
spicuous type, that states, "If you are not satisfied with this agreement,
or if the agreement was made by telephone and you believe this does
not reflect your understanding of that agreement, contact (insert name
and contact number of REP)."

(B) If a switch-hold will apply, the plan shall include
a statement, in a clear and conspicuous type, that states "By entering
into this agreement, you understand that {company name} will put a

company, or other payor.

(3) Pledge from electric assistance agencies. If a REP rel]
ceives a pledge, letter of intent, purchase order, or other commitment
from an electric assistance agency to make a payment for a customer,
the REP shall immediately credit the customer’s account balance with
the amount of the pledge.

(A) A REP may require the customer to take steps nec[]
essary to ensure the customer’s CPDS records the payment, such as a
revaluing transaction.

(B) The REP may not authorize disconnection of serl!
vice and, if the customer has been disconnected, shall request recon(!

switch-hold on your account. A switch-hold means that you will not be
able to buy electricity from other companies until you pay this past due

nection of service if the credit from the energy assistance agency satis[
fies the customer’s minimum balance.

amount. The switch-hold will be removed after your final payment on
this past due amount is processed. While a switch-hold applies, if you
are disconnected for not paying, you will need to pay {us or company
name}, to get your electricity turned back on."

(C) If the customer and the REP’s representative or
agent meet in person, the representative shall read to the customer the

(C) The REP may authorize disconnection of service if
payment from the energy assistance agency is not received within 45
days of the REP’s receipt of the commitment or if the payment is not
sufficient to satisfy the customer’s minimum balance.

(4) Reconnection of service. Within one hour of satisfac[]
tory correction of the reasons for disconnection, the REP shall request
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that the TDU reconnect service or, if the REP disconnected service us(]
ing its CPDS, reconnect service.

() Service to Critical Care Residential Customers and Chronic
Condition Residential Customers. A REP shall not provide prepaid
service to a customer or applicant that is a critical care residential cus(]
tomer or chronic condition residential customer as those terms are del’]
fined in §25.497 of this title. If the REP is notified by the TDU that a
customer receiving prepaid service is designated as a critical care res[!
idential customer or chronic condition residential customer, the REP
shall diligently work with the customer to promptly transition the cus|
tomer to another product or provider in a manner that avoids a service
disruption.

(k) Effective date. Not later than six months after the effective
date of this section, prepaid service offered by a REP pursuant to a new
contract shall comply with this section. Beginning six months after
the effective date of this section, a REP shall not renew a contract for
prepaid service that does not comply with this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005884

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 936-7223

¢ ¢ ¢
TITLE 19. EDUCATION
PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 4. RULES APPLYING TO
ALL PUBLIC INSTITUTIONS OF HIGHER
EDUCATION IN TEXAS

SUBCHAPTER Q. APPROVAL OF
OFF-CAMPUS AND SELF-SUPPORTING
COURSES AND PROGRAMS FOR PUBLIC
INSTITUTIONS

19 TAC 8§84.272, 4.273, 4.278

The Texas Higher Education Coordinating Board (Coordinat-
ing Board) proposes amendments to 884.272, 4.273, and
4.278 concerning Approval of Off-Campus and Self-Supporting
Courses and Programs for Public Institutions. The intent of
the amendments to these sections is to clarify the process by
which lower-division off-campus clinical courses are approved.
Presently, all off-campus, face-to-face lower-division courses,
including clinical courses, must be approved by the appropriate
Higher Education Regional Council regardless of how many stu-
dents are enrolled in the clinical course. The proposed changes
will enable institutions offering off-campus face-to-face lower
division clinical courses to offer those courses without Higher

Education Regional Council authority if: the enrolled student
is an employee of the clinical facility where the clinical course
will take place; the clinical facility provides the higher education
institution with a letter certifying that the addition of the clinical
student(s) will not impact the number of clinical spots available
to area public institutions; and the higher education institution
provides the affected Higher Education Regional Council with
a copy of the facility letter and notice of the proposed clinical
courses.

Dr. MacGregor M. Stephenson, Assistant Commissioner for
Academic Affairs and Research, has determined that for each
year of the first five years there will be no fiscal implications for
state or local governments as a result of the amendments.

Dr. Stephenson has also determined that for each year of the
first five years the amendments are in effect, the public benefits
anticipated as a result of administering the sections will be to al-
low distance education allied health programs with the flexibility
to more easily arrange clinical courses at appropriate facilities
as long as they can show that there will be no impact on the clin-
ical space available for students of area institutions. There is no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the sections
as proposed. There is no impact on local employment.

Comments on the proposed amendments may be submit-
ted to MacGregor M. Stephenson, Assistant Commissioner,
Texas Higher Education Coordinating Board, P.O. Box 12788,
Austin, Texas 78711 or via email at macgregor.stephen-
son@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Education
Code, Chapter 61, Subchapter C, §61.051, which provides the
Coordinating Board with the authority to coordinate institutions
of higher education.

The amendments affect the Texas Education Code, Subchapter

C, 861.051(j).

84.272. Definitions.

The following words and terms, when used in this chapter, shall have

the following meanings, unless the context clearly indicates otherwise.
(1)-(3) (No change.)

(4) Clinical course--An academic credit course that is a
health-related, work-based learning experience that enables the student
to apply specialized occupational theory, skills, and concepts.

(5) Clinical facility--A health care facility which provides
learning experiences for students.

(6) [(4)] Commissioner--The Commissioner of Higher Ed[]
ucation; as used in this subchapter, "Commissioner" means the agency
acting through its executive, and his or her designees, staff, or agents.

(7)  [65)] Community College--Any public community col[]
lege as defined in Texas Education Code, §61.003 and §130.005, and
whose role, mission, and purpose is outlined in Texas Education Code,
§130.0011 and §130.003.

(8) [(6)] Continuing education course--A Coordinating
Board-approved higher education technical course offered for contin[]
uing education units and conducted in a competency-based format.
Such a course has specific occupational and/or apprenticeship training
objectives.

(9) [€BH] Continuing Education Unit or CEU--Ten contact
hours of participation in an organized educational experience under
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responsible sponsorship, capable direction, and qualified instruction
and not offered for academic credit.

(10)  [(8)] Degree--Any title or designation, mark, abbre[]
viation, appellation, or series of letters or words, including "associate",
"bachelor’s", "master’s", and "doctor’s" and their equivalents and for[]
eign cognates, which signifies satisfactory completion of the require(]
ments of a program of study which is generally regarded and accepted
as an academic degree-level program by accrediting agencies recog

nized by the Board.

(11)  [€9] Doctoral Degree--An academic degree beyond
the level of a master’s degree that typically represents the highest level
of formal study or research in a given field.

(12)  [(10)] First-Professional Degree--An award that rel]
quires completion of a program that meets all of the following criteria:

(A) completion of the academic requirements to begin
practice in the profession;

(B) atleast two years of college work prior to entering
the program; and

(C) atotal of at least six academic years of college work
to complete the degree program, including prior required college work
plus the length of the professional program itself. First-Professional
degrees are discipline-specific, including, but not limited to, degrees
such as: Dentistry (D.D.S. or D.M.D.); Medicine (M.D.); Veterinary
Medicine (D.V.M.); Law (L.L.B, J.D.); and Pharmacy (Pharm.D).

(13) [@D] Formula Funding--The method used to allocate
appropriated sources of funds among institutions of higher education.

(14) [(2)] Formula-funded Course--An academic credit
course delivered face-to-face or by distance education, including corl]
respondence, whose semester credit hours are submitted for formula
funding.

(15) [(13)] Institution of Higher Education or Institution-[]
Any public technical institute, public community college, public senior
college or university, medical or dental unit, Lamar state college (public
state college), or other agency of higher education as defined in Texas
Education Code, §61.003.

(16) [(14)] Main Campus--The primary campus or cam[]
puses of an institution of higher education supplying instruction and
supported by on-site administration, also referred to as on-campus.

(17)  [(15)] Non-credit course--A course that results in the
award of continuing education units (CEU) as specified by Southern
Association of Colleges and Schools (SACS) criteria. Only courses
that result in the award of CEUs may be submitted for state funding.

(18) [(16)] Off-Campus Course--A course in which a mal]
jority (more than 50 percent) of the instruction occurs when the students
and instructor(s) are in the same physical location and which meets one
of the following criteria: for public senior colleges and universities,
Lamar state colleges, or public technical colleges, off-campus local]
tions are locations away from the main campus; for public community
colleges, off-campus locations are sites outside the service area.

(19) [@B] Oft-Campus Degree or Certificate Program-[
A program in which a student may complete a majority (more than
50 percent) of the credit hours required for the program through off-
campus courses.

(20)  [(18)] Off-Campus Instruction--The formal edul]
cational process in which a majority (more than 50 percent) of the
instruction occurs when the students and instructor(s) are in the same
physical location and which meets one of the following criteria: for

public senior colleges and universities, Lamar state colleges, or public
technical colleges, off-campus locations are locations away from the
main campus; for public community colleges, off-campus locations
are sites outside the service area.

(21)  [(19)] Out-of-State/Out-of-Country Courses and
Programs--Academic credit courses and programs delivered outside
Texas/United States to individuals or groups who are not regularly
enrolled on-campus students. Out-of-state and out-of-country courses
do not receive formula funding.

(22) [20)] Public Health-Related Institution or Health-Re [
lated Institution--A medical or dental unit as defined by Texas Educall
tion Code, §61.003(5).

(23) [2D)] Public Technical Institute or College--The
Lamar Institute of Technology or any campus of the Texas State
Technical College System.

(24) [22)] Public University or University--A general
academic teaching institution as defined by Texas Education Code,
§61.003(3).

(25) [€23)] Regional Council--A cooperative arrangement
among representatives of all public, private or independent institutions
of higher education within a Uniform State Service Region, as estab[]
lished under Texas Education Code, §51.662.

(26) [@24)]Regular On-Campus Student--A student who is
admitted to an institution, the majority of whose semester credit hours
are reported for formula funding and whose coursework is primarily
taken at an institution’s main campus or on one or more of the campuses
within a multi-campus community college system.

(27)  [25)] Self-Supporting Courses and Programs--Acal]
demic credit courses and programs whose semester credit hours are not
submitted for formula funding.

(28) [26)] Semester Credit Hour--A unit of measure of
instruction consisting of sixty (60) minutes, of which fifty (50) minutes
must be direct instruction, over a fifteen-week period in a semester
system.

(29) [27)] Service Area--The territory served by a com[]
munity college district as defined in Texas Education Code, §130.161.

(30) [£28)] Study-in-America Courses--Off-campus, acall
demic credit instruction which is delivered outside Texas but in the
United States primarily to regular on-campus students.

(31) [29)] Study-Abroad Courses--Off-campus, academic
credit instruction which is delivered outside the United States primarily
to regular on-campus students.

(32) [39)] Workforce Continuing Education Course--A
course of ten contact hours of participation in an organized continuing
education experience under responsible sponsorship, capable direction,
and qualified instruction, as outlined in the Guidelines for Instructional
Programs in Workforce Education with an occupationally specific ob[]
jective and supported by state appropriations. Workforce continuing
education courses are offered by community and technical colleges and
differ from a community service course which is not eligible for state
reimbursement and is offered for recreational or a vocational purposes.

§4.273. General Provisions.

(a) This subchapter governs the following types of instruction
offered by institutions of higher education:

(1) Academic credit courses, clinical courses, degree and
certificate programs, and formula-funded workforce continuing edu-
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cation provided by a community college outside the boundaries of its
service area through off-campus instruction;

(2) Academic credit courses, clinical courses, and degree
and certificate programs provided by a public technical college, Lamar
State College, public senior college or university, or public health-re[]
lated institution through off-campus instruction;

(3)-(5) (No change.)
(b) (No change.)
84.278.

(a) (No change.)

(b) With the exception of subsection (e), [and] (i), and (j) of
this section, Regional Councils in each of the ten Uniform State Ser[
vice Regions shall make recommendations to the Commissioner and
shall resolve disputes regarding plans for lower-division courses and
programs proposed by public institutions.

(c) With the exception of subsection (e), [and] (i), and (j) of
this section, for any dispute arising from off-campus delivery of lower-
division courses to groups, any institution party to the disagreement
may appeal first to the Regional Council, and then to the Commissioner
and then the Board.

Functions of Regional Councils.

(d) EachRegional Council shall make recommendations to the
Commissioner regarding off-campus courses and programs proposed
for delivery within its Uniform State Service Region in accordance with
the consensus views of Council members, except for courses and prol’
grams proposed to be offered by public community colleges in their
designated service areas and courses and programs governed by the
provisions of subsection (e), [and] (i), and (j) of this section.

(e) - (g) (No change.)

(h) With the exception of subsection (i) and (j) of this secl]
tion, universities, health-related institutions, public technical colleges,
and Lamar state colleges shall submit for Regional Council review all
off-campus lower-division courses proposed for delivery to sites in the
Council’s Service Region.

(1) Universities, health-related institutions, public community
and technical colleges, and Lamar state colleges may offer clinical
courses at clinical facilities without Regional Council approval if:

(1) the student(s) enrolled in the clinical course is already
employed by the clinical facility;

(2) the clinical facility provides the institution of higher ed[]
ucation with written verification that there will be no reduction in the
number of clinical opportunities available for use by area institutions;
and

(3) the institution of higher education shall notify the
appropriate Regional Council(s) and provide the Regional Council(s)
with the written verification from the clinical facility.

(1) [®] Universities, health-related institutions, public tech[]
nical colleges, and Lamar state colleges may enter into an agreement
to offer lower-division dual credit courses with a school district and/or
high school that makes such a request, and regional council approval
is not required in order to offer requested lower-division, dual credit
courses.

(k)  [()] All institutions of higher education shall provide no[]
tice to the Higher Education Regional Councils when planning to offer
requested off-campus and/or electronic to groups dual credit courses in
the Council’s service area.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005966

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 27, 2011

For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 6. HEALTH EDUCATION,
TRAINING, AND RESEARCH FUNDS
SUBCHAPTER C. TOBACCO LAWSUIT
SETTLEMENT FUNDS

19 TAC 86.73

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes an amendment to §6.73, concerning grants
awarded under the Nursing, Allied Health and Other Health-Re-
lated Education Grant Program. The intent of the amendment to
this section is to allow the Texas Higher Education Coordinating
Board more flexibility in awarding grants to eligible institutions
that have demonstrated best practices in recruiting and retain-
ing nursing students and qualified faculty.

Dr. MacGregor M. Stephenson, Assistant Commissioner for
Academic Affairs and Research, has determined that for each
year of the first five years there will be no fiscal implications for
state or local governments as a result of the amendments.

Dr. Stephenson has also determined that for each year of the
first five years the amendment is in effect, the public benefits
anticipated as a result of administering the section will be to allow
eligible institutions to expand recruitment and retention activities
that have been shown to be successful under the grant program.
There is no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the proposed amendment may be submit-
ted to MacGregor M. Stephenson, Assistant Commissioner,
Texas Higher Education Coordinating Board, P.O. Box 12788,
Austin, Texas 78711 or via email at macgregor.stephen-
son@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The amended section is proposed under the Texas Education
Code, Chapter 63, Subchapter C, 863.202, which provides the
Coordinating Board with the authority to administer the perma-
nent fund for higher education nursing, allied health, and other
health-related programs.

The amendment affects the Texas Education Code, Subchapter
C, §63.202(f).

86.73. Nursing, Allied Health and Other Health-Related Education
Grant Program.

(a) - (g) (No change.)
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(h) This subsection pertains to the 2008-09 and 2010-11 bien[]
nia only (rules are effective only from September 1, 2007 to August
31, 2011).

(1) Funds available to the program for the 2008-09 and
2010-11 biennia will be distributed as grants in proportions determined
by the Board through one or more programs that are based on:

(A) (No change.)

(B) a[competitive,] staff-reviewed process for eligible
institutions, as amended in subsection (h)(2) of this section [that are
secking awards of $15,000 or less for a one-year grant]; or

(C) (No change.)
(2)- (3) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005967

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 27, 2011

For further information, please call: (512) 427-6114

¢ ¢ ¢

CHAPTER 21. STUDENT SERVICES
SUBCHAPTER S. BORDER COUNTY
DOCTORAL FACULTY EDUCATION LOAN
REPAYMENT PROGRAM

19 TAC §21.591

The Texas Higher Education Coordinating Board proposes an
amendment to §21.591, concerning the Border County Doctoral
Faculty Education Loan Repayment Program. Specifically, the
proposed amendment to this section would reinstate the remain-
der of the definition of "institution of higher education.” The final
phrase of the definition was inadvertently omitted from the doc-
ument when amendments to the rules were adopted in 2002.

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has determined that for each year of the first five
years the amendment is in effect, there will be no fiscal impli-
cations to state or local government as a result of enforcing or
administering the rules.

Mr. Weaver has also determined that for each year of the first
five years the amendment is in effect, the public benefit antici-
pated as a result of this change will be that the rules will provide a
clear definition of "institution of higher education” for the Border
County Doctoral Faculty Education Loan Repayment Program.
There is no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
amendment as proposed. There is no impact on local employ-
ment.

Comments on the proposal may be submitted to Dan Weaver,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165,
Dan.Weaver@thecb.state.tx.us. Comments will be accepted

for 30 days following publication of the proposal in the Texas
Register.

The amendment is proposed under the Texas Education Code,
861.701, which authorizes the Coordinating Board to provide as-
sistance in the repayment of certain teacher and faculty educa-
tion loans for persons who apply and qualify for the assistance.

The amendment affects Texas Education Code, 8§861.701
through 61.708.

§21.591. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth[
erwise:

(1) Institution of Higher Education--A public or private
and independent institution as defined in the Texas Education Code,
§61.003, and an out-of-state institution of higher education that is
accredited by a recognized accrediting agency.

(2)-(5) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005968

Bill Franz

General Counsel

Texas Higher Education Coordinating Board
Proposed date of adoption: January 27, 2011

For further information, please call: (512) 427-6114

¢ L4 L4
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 61. SCHOOL DISTRICTS

SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC §61.1038

The Texas Education Agency (TEA) proposes new 861.1038,
concerning credit enhancement for school district bonds. The
proposed new section would allow the commissioner to imple-
ment and administer the provisions of the Texas Education Code
(TEC), Chapter 45, Subchapter I, as added by Section 75 of
House Bill 3646, 81st Texas Legislature, 2009, which establishes
an intercept program to provide credit enhancement for school
district bonds.

In March 2009, the Texas Permanent School Fund (PSF) Bond
Guarantee Program (BGP) was closed temporarily because a
drop in the market had lowered the PSF's value to the point that
outstanding guarantees exceeded capacity under federal regu-
lations.

Partly in response to the closure of the BGP, the 81st Texas
Legislature, 2009, included in House Bill 3646 provisions es-
tablishing an intercept program to provide credit enhancement
for school district bonds. Section 75 of House Bill 3646 added
these provisions to the TEC as Chapter 45, Subchapter |. TEC,
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845.263, directs the commissioner of education to adopt rules
necessary for the administration of the new subchapter.

The proposed new 19 TAC 861.1038 would implement the pro-
visions of the TEC, Chapter 45, Subchapter |. Specifically, the
proposed new rule would set out the statutory provisions for the
intercept credit enhancement program, provide definitions, set
out the data sources used for prioritization of applications, ex-
plain application and approval requirements, provide a descrip-
tion of how applications would be processed, and set out eligi-
bility requirements, limitations on access to the credit enhance-
ment, financial exigency provisions, and credit enhancement re-
strictions. The rule would explain what effect defeasance would
have on bonds approved for credit enhancement, the respon-
sibilities of school districts that are unable to make payments
on enhanced bonds, how payments would be made under the
program, and how the Foundation School Program would be re-
imbursed for payments. The rule would also describe penalties
for repeated failure of a district to make payments on enhanced
bonds.

A school district that wished to receive the credit enhancement
for its bonds would have to submit an application for the en-
hancement that included the following: the name of the school
district and the principal amount of the bonds to be issued; the
name and address of the district’s paying agent for those bonds;
and the maturity schedule, estimated interest rate, and date of
the bonds. A single application would be used to apply for the
PSF BGP guarantee and for the proposed program'’s credit en-
hancement. An applicant school district would also be required
to submit any additional information related to the bonds that the
commissioner specifically requested to make an approval deter-
mination. A school district that was applying for credit enhance-
ment of refunding bonds would have to provide evidence that
issuing the refunding bonds would result in a present value sav-
ings and that the refunding bonds did not have a maturity date
later than the final maturity date of the bonds being refunded.

The proposed rule action would have no locally maintained pa-
perwork requirements.

Shirley Beaulieu, associate commissioner for finance/chief fi-
nancial officer, has determined that for the first five-year period
the new section is in effect there will be no additional costs for
state government as a result of enforcing or administering the
new section, but there would be fiscal implications for local gov-
ernment, which are school districts. The fiscal implications for
school districts would not be beyond what is imposed by the au-
thorizing statute. Any costs to school districts to participate in
the intercept credit enhancement program would be outweighed
by the program’s benefits.

Administration of the program provides school districts with ac-
cess to low-cost bonds. Potential savings to school districts are
impossible to estimate at this time. Districts that would be ap-
proved to issue bonds with the benefit of the credit enhancement
provided by the intercept credit enhancement program would ex-
perience a savings in two ways. First, the credit enhancement
would be provided at a cost lower than that for private bond insur-
ance. Second, districts would be able to get lower interest rates
on bonds that had a credit enhancement than they could other-
wise get. Actual savings would be influenced by the unique cir-
cumstances of each school district that proposed to issue bonds,
including the market’s assessment of the district’s financial con-
dition and the cost and availability of private bond insurance.

Ms. Beaulieu has determined that for each year of the first five
years the new section is in effect the public benefit anticipated
as a result of enforcing the new section will be a proposed new
intercept credit enhancement program to provide low-cost bond
insurance to school districts in Texas during periods in which the
PSF BGP was closed. The proposed program would also ensure
that the bonds issued by school districts under the program were
rated competitively in the bond market. A competitive bond rat-
ing allows districts to market their bonds at lower interest rates
and thus reduces the long-term costs of the bonds for school
districts and taxpayers. There is no anticipated economic cost
to persons who are required to comply with the proposed new
section.

There is no direct adverse economic impact for small businesses
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired.

The public comment period on the proposal begins October 29,
2010, and ends November 29, 2010. Comments on the proposal
may be submitted to Cristina De La Fuente-Valadez, Policy Co-
ordination Division, Texas Education Agency, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512) 475-1497. Comments
may also be submitted electronically to rules@tea.state.tx.us or
faxed to (512) 463-0028. A request for a public hearing on the
proposal submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 14
calendar days after notice of the proposal has been published in
the Texas Register on October 29, 2010.

The new section is proposed under the Texas Education Code
(TEC), Chapter 45, Subchapter |, §45.263, which authorizes the
commissioner to adopt rules necessary for the administration of
the bond credit enhancement program. TEC, 845.263, also au-
thorizes the commissioner, in adopting rules, to establish an an-
nual deadline by which a school district must pay the debt service
on bonds for which credit enhancement is provided under TEC,
Chapter 45, Subchapter |I. TEC, §45.261(b), authorizes the com-
missioner, in accordance with commissioner rules, to authorize
reimbursement of the Foundation School Program in a manner
other than that provided by TEC, §45.261.

The new section implements the Texas Education Code, Chapter
45, Subchapter |I.

861.1038. School District Bond Enhancement Program.

(a) Statutory provision. The commissioner of education must
administer the intercept credit enhancement program for school district
bonds according to the provisions of the Texas Education Code (TEC),
Chapter 45, Subchapter 1.

(b) Definitions. The following definitions apply to the inter[]
cept credit enhancement program for school district bonds.

(1) Application deadline--The last business day of the
month in which an application for a credit enhancement is filed.
Applications must be received by the Texas Education Agency (TEA)
division responsible for state funding by 5:00 p.m. on the last busil’
ness day of the month to be considered in that month’s application
processing.

(2) Average daily attendance (ADA)--Total refined average
daily attendance as defined by the TEC, §42.005.

(3) Bond order--The order adopted by the governing body
of a school district that authorizes the issuance of bonds.
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(4) Combination issue--An issuance of bonds for which an
application is filed for a credit enhancement that includes both a new

(A) issued to pay costs for which bonds have been aul’]
thorized at an election occurring before the issuance of the notes;

money portion and a refunding portion, as permitted by the Texas Gov[]
ernment Code, Chapter 1207. The eligibility of combination issues for
the credit enhancement is limited by the eligibility of the new money
and refunding portions as defined in this subsection.

(5) Enrollment growth--Growth in student enrollment, as
defined by §129.1025 of this title (relating to Adoption by Reference:
Student Attendance Accounting Handbook), that has occurred over the
previous five school years.

(6) Existing annual debt service--Payments of principal

(B) approved by the Office of the Attorney General or
issued in accordance with proceedings that have been approved the
Office of the Attorney General; and

(C) refunded by bonds issued to provide long-term fill
nancing no more than three years from the date of issuance of such
notes, provided that the date of issuance of notes will be determined by
reference to the date on which the notes were issued for capital expen(’
ditures and the intervening date or dates of issuance of any notes issued
to refinance outstanding notes will be disregarded.

and interest on outstanding bonded debt scheduled to occur between
September 1 and August 31 during the fiscal year in which the credit
enhancement is sought as reported by the Municipal Advisory Council
(MAC) of Texas or its successor, if the district has outstanding bonded
indebtedness.

(A) The existing annual debt service will be determined

(11) Proposed annual debt service--Payments of principal
and interest on the outstanding bonded debt for which the enhancement
is sought scheduled to occur between September 1 and August 31 durl]
ing the fiscal year in which the credit enhancement is sought and each
fiscal year for which the credit enhancement is or would be in effect as
described in the amortization schedule for the bonded debt for which

by the current report of the bonded indebtedness of the district as rel!
ported by the MAC of Texas or its successor as of the date of the ap[!
plication deadline.

(B) The existing annual debt service does not include:

the enhancement is sought.

(12) Refunding issue--An issuance of bonds for the purl]
pose of refunding bonds, including notes issued to provide interim
financing, that are supported by bond taxes as defined by the TEC,

(i) the amount of debt service to be paid on the bonds
for which the credit enhancement is sought; or

(ii) the amount of debt service attributable to any

§45.003. Eligibility for the credit enhancement for refunding issues
is limited to refunding issues that refund bonds, including notes issued
to provide interim financing, that were authorized by a bond election
under the TEC, §45.003.

debt that is no longer outstanding at the application deadline, provided
that the TEA has sufficient evidence of the discharge or defeasance of
such debt.

(C) The debt service amounts used in this calculation
for variable rate bonds will be those that are published in the final offil]
cial statement.

(7) Financial exigency--A determination by a school dis[]
trict board of trustees that the financial condition of the district requires
a reduction in personnel, as authorized by the TEC, §21.211.

(8) Foundation School Program (FSP)--The program es[]

(13) School District Bond Enhancement Program (SD-
BEP)--The intercept program to provide credit enhancement for school
district bonds that is described by this section and established under
the TEC, Chapter 45, Subchapter I.

(14) Total debt service--Total outstanding principal and in[’]
terest on bonded debt.

(A) The total debt service will be determined by the cur(’
rent report of the bonded indebtedness of the district as reported by the
MAC of Texas or its successor as of the date of the application dead!
line, if the district has outstanding bonded indebtedness.

tablished under the TEC, Chapters 41, 42, and 46, or any successor
program of state-appropriated funding for school districts in this state.

(9) New money issue--An issuance of bonds for the
purposes of constructing, renovating, acquiring, and equipping school
buildings; the purchase of property; or the purchase of school buses.
Eligibility for the credit enhancement for new money issues is limited

(B) The total debt service does not include:

(i) theamount of debt service to be paid on the bonds
for which the credit enhancement is sought; or

(i) the amount of debt service attributable to any
debt that is no longer outstanding at the application deadline, provided

to the issuance of bonds authorized under the TEC, §45.003. A new
money issue does not include the issuance of bonds to purchase a

that the TEA has sufficient evidence of the discharge or defeasance of

such debt.

facility from a public facility corporation created by the school district
or to purchase any property that is currently under a lease-purchase
contract under the Local Government Code, Chapter 271, Subchapter
A. A new money issue does not include an issuance of bonds to
refinance any type of maintenance tax-supported debt. Maintenance
tax-supported debt includes, but is not limited to:

(A) time warrants or loans entered under the TEC,

(C) The debt service amounts used in this calculation
for variable rate bonds will be those that are published in the final offi

cial statement.

(c) Data sources.

(1) The following data sources will be used for purposes of
prioritization:

(B) any other type of loan or warrant that is not sup[]

(A) projected ADA for the current school year as
adopted by the legislature for appropriations purposes;

ported by bond taxes as defined by the TEC, §45.003.

(10) Notes issued to provide interim financing--An is[]

(B) final property values certified by the comptroller of
public accounts, as described in the Texas Government Code, Chapter

suance of notes, including commercial paper notes, designed to

403, Subchapter M, for the tax year preceding the year in which the

provide short-term financing for the purposes of constructing, ren!]
ovating, acquiring, and equipping school buildings; the purchase of

bonds will be issued. If final property values are unavailable, the most
recent projection of property values by the comptroller, as described in

property; or the purchase of school buses. For notes to be eligible for

the Texas Government Code, Chapter 403, Subchapter M, will be used;

the credit enhancement under this section, the notes must be:
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(C) debt service information reported by the MAC of
Texas or its successor as of the date of the application deadline; and

financial soundness, the district will not be eligible for consideration
for the credit enhancement; or

(D) enrollment information reported to the Public Ed[]
ucation Information Management System (PEIMS) for the five-year
time period ending in the year before the application date.

(2) The commissioner may consider adjustments to data
values determined to be erroneous or not reflective of current condil]

1) if the district’s accreditation status is Not
Accredited-Revoked, the district will not be eligible for consideration
for the credit enhancement;

(iii) the district’s compliance with statutes and rules
of the TEA; and

tions before the deadline for receipt of applications for that application
cycle.
(d) Application for the credit enhancement.

(1) Application process. Districts must apply to the com[]
missioner of education for the guarantee or the credit enhancement of
eligible bonds. The district must submit, in a form specified by the

(iv) the district’s financial status and stability, re[]
gardless of the district’s accreditation rating, including approval of the
bonds by the Office of the Attorney General under the provisions of
the TEC, §45.0031 and §45.005.

(B) The commissioner will grant or deny approval for
the credit enhancement based on the review described in subparagraph

commissioner, the information required under the TEC, §45.055(b),
and this section and any additional information the commissioner may

(A) of this paragraph and will provide an applicant district whose appli[
cation has received approval for the credit enhancement written notice

require. The application and all additional information required by

of approval.

the commissioner must be received before the application will be prol]
cessed. The application will first be considered for guarantee of eligil|
ble bonds under §33.65 of this title (relating to Bond Guarantee Pro[’
gram). If Permanent School Fund (PSF) capacity has been exhausted,
the application will then be considered for credit enhancement of eligil|
ble bonds. The application must be accompanied by a fee in the amount
specified as the application fee amount in §33.65 of this title.

(A) The fee is due at the time the application for the

(e) Application processing. To facilitate prioritization of ap[
plications for the guarantee authorized under §33.65 of this title, or for
the credit enhancement authorized under this section, if the PSF call
pacity has been exhausted, all applications received during a calendar
month will be held until the fifteenth business day of the subsequent
month. On the fifteenth business day of each month, the commissioner
of education will announce the results of the prioritization described
in paragraph (5) of this subsection. If the PSF capacity has been ex[

guarantee or the credit enhancement is submitted. An application will

hausted, the commissioner will process the application for approval for

not be processed until the fee has been received in accordance with the
process prescribed by the commissioner for remitting the fee on the

the credit enhancement up to the available capacity of money appro!!
priated for the FSP for credit enhancement under this section as of the

application form.
(B) The fee will not be refunded to a district that:

(i) isnot approved for the guarantee or the credit en[
hancement; or

(ii) does not sell its bonds before the expiration of
its approval for the guarantee or the credit enhancement.

(C) The fee may be transferred to a subsequent applical’l
tion for the guarantee or the credit enhancement by the district if the
district withdraws its application and submits the subsequent applical|
tion before the expiration of its approval for the guarantee or the credit
enhancement.

)

Approval.

(A) Under the TEC, §45.056, the commissioner will in[’]
vestigate the applicant school district’s accreditation status and finan!J
cial status. A district must be accredited and financially sound to be
eligible for approval by the commissioner. The commissioner’s review
will include the following:

(i) the purpose of the bond issue;
(i)  the district’s accreditation status as defined by
§97.1055 of this title (relating to Accreditation Status) in accordance
with the following:
(1) if the district’s accreditation status is Accred (]

ited, the district will be eligible for consideration for the credit enhance!]
ment;

(1) if the district’s accreditation status is Acl]
credited-Warned or Accredited-Probation, the commissioner will

application deadline, subject to the requirements of this subsection.

(1) The school district may not submit an application for
a guarantee or credit enhancement before the successful passage of an
authorizing proposition.

(2) The actual credit enhancement of the bonds is subject
to the approval process prescribed in subsection (d) of this section.

(3) During those periods in which the PSF capacity has
been exhausted, the commissioner in each month of each fiscal year
will estimate the amount of funds available to make payments under the
SDBEP from the FSP through the end of the fiscal year for purposes of
providing approval for the credit enhancement of school district bonds
under this section. The commissioner will confirm that a sufficient
amount of these funds exists to enhance the credit of the bonds before
the issuance of the approval for the credit enhancement in accordance
with subsection (d)(2) of this section. The amount of funds available to
make payments under the SDBEP from the FSP is limited as described
in paragraph (4) of this subsection and does not include:

(A)  Available School Fund (ASF) funds;

(B) any FSP funds designated for the facilities prol]
grams provided for under the TEC, Chapter 46;

(C) any funds designated for the charter school credit
enhancement program provided for under the TEC, Chapter 45, Sub(]
chapter J; or

(D) any federal funds, including federal funds provided
by the American Recovery and Reinvestment Act of 2009.

(4) Before approving school district bonds for credit enl]
hancement under the SDBEP, the commissioner must:

investigate the underlying reason for the accreditation rating to
determine whether the accreditation rating is related to the district’s fil'l
nancial soundness. If the accreditation rating is related to the district’s

(A) make the determination described in paragraph (3)
of this subsection;
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(B) determine that credit enhancement of the bonds will
not cause the projected debt service coming due during the remainder of
the fiscal year for bonds provided credit enhancement under this section
to exceed the lesser of:

(i) one-half of the amount of funds due to public
schools from the FSP for the final month of the current fiscal year; or

(ii)  one-half of the amount of funds anticipated to be
on hand in the FSP to make payments for the final month of the current

fiscal year; and
(C) determine that the maximum annual debt service on

the bonds provided credit enhancement under this section, during any
state fiscal year, will not exceed the lesser of:

(i) one-half of the amount of funds due to public
schools from the FSP for the final month of the current fiscal year; or

(ii)  one-half of the amount of funds anticipated to be

(f) Eligibility.
(1) For bonds to be eligible for the credit enhancement un/’
der the SDBEP:

(A) bonds must be issued in the manner provided by the
TEC, §45.054;

(B) payments of all of the principal of the bonds must
be scheduled during the first six months of the state fiscal year;

(C) the applicant school district must have, from any
credit rating agency, a credit rating that is lower than that of the SDBEP;

(D) the bonded debt for which the credit enhancement is

exceeds two times the quotient produced by dividing the total proposed
annual debt service, as defined in subsection (b)(11) of this section,
for the term of the bonds by the number of years in the amortization
schedule; and

on hand in the FSP to make payments for the final month of the current
fiscal year.

(5) Credit enhancements will be awarded each month bel’

(E) the applicant school district must agree in its applil’
cation that the total annual debt service on bonds approved for the credit
enhancement will be paid on or before August 15 of each state fiscal

ginning with the districts with the lowest property wealth per ADA un]
til the amount of funds available to make payments under the SDBEP
from the FSP reaches its net capacity to enhance bonds, as described in
paragraph (4) of this subsection. Credit enhancements will be awarded
to applicants based on the amount available to fully enhance the bond
issue for which the credit enhancement is sought. Applications for
bond issues that cannot be fully enhanced will not receive an award.
The amount of bond issue for which the guarantee or credit enhancel’
ment was requested may not be modified after the monthly application

year.

(2) Refunding issues must comply with the following re[’
quirements to be eligible for the credit enhancement for the refunding
bonds, except that subparagraph (D) of this paragraph does not apply
to a refunding issue that provides long-term financing for notes issued
to provide interim financing.

(A) The district must have an accreditation status of Ac[
credited as defined by §97.1055 of this title. If the district has an acl’

deadline for the purposes of securing the guarantee or credit enhancel
ment during the award process.

(6) An application received after the application deadline
will be considered a valid application for the subsequent month, unless
withdrawn by the submitting district before the end of the subsequent
month.

(7) Each district that submits a valid application will be no[

creditation status of Accredited-Warned or Accredited-Probation, the

commissioner will investigate the underlying reason for the accredital’l
tion rating to determine whether the accreditation rating is related to

the district’s financial soundness. If the accreditation rating is related

to the district’s financial soundness, the refunding bonds will not be el[!
igible for the credit enhancement. Districts with an accreditation status

of Not Accredited-Revoked will not be eligible for the credit enhance
ment for the refunding bonds.

tified of the application status within 15 business days of the applical’
tion deadline. If a district is awarded approval for the credit enhancel]
ment as described in subsection (d)(2) of this section, the bonds must

be approved by the Office of the Attorney General within 180 days of
the date of the letter granting the approval for the credit enhancement.

The approval for the credit enhancement will expire at the end of the

180-day period. The commissioner may extend the 180-day period,

based on extraordinary circumstances, on receiving a written request

from the district before the expiration of the 180-day period.

(8) If a district does not receive a credit enhancement or
for any reason does not receive approval of the bonds from the Office
of the Attorney General within the specified time period, the district

(B) Only refunding issues as defined in subsection
(b)(12) of this section are eligible for the credit enhancement.

(C) The bonds to be refunded must have been:

(i) previously guaranteed by the PSF under the guar(]
antee program authorized under §33.65 of this title or provided credit
enhancement under this section;

(ii) issued on or after November 1, 2008, and before
December 16, 2009; or

(i) issued as notes to provide interim financing as
defined in subsection (b)(10) of this section.

may reapply in a subsequent month. Applications that were denied a
credit enhancement will not be retained for consideration in subsequent
months.

(9) If the bonds are not approved by the Office of the At[
torney General within 180 days of the date of the letter granting the

(D) The district must demonstrate that issuing the rel]
funding bond(s) will result in a present value savings to the district and
that the refunding bond or bonds will not have a maturity date later
than the final maturity date of the bonds being refunded. Present value
savings is determined by computing the net present value of the differ[’

approval for the credit enhancement, the commissioner will consider

ence between each scheduled payment on the original bonds and each

the application withdrawn, and the district must reapply for a credit
enhancement.

(10) Districts may not represent the bonds as approved for
credit enhancement for the purposes of pricing or marketing the bonds
before the date of the letter granting approval for the credit enhancel

scheduled payment on the refunding bonds. Present value savings must
be computed at the true interest cost of the refunding bonds.

(E) If a district files an application for a combination
issue, the application will be treated as a single issue for the purposes
of eligibility for the guarantee or the credit enhancement. A credit en[]

ment.

hancement for the combination issue will be awarded only if both the
new money portion and the refunding portion meet all of the applicable
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eligibility requirements described in this subsection. The district mak[]
ing the application must present data to the commissioner that demon/[]

bond resolution. If bonds provided credit enhancement under this secl’
tion are defeased, the district must notify the commissioner in writing

strate compliance for both the new money portion of the issue and the

within ten calendar days of the action.

refunding portion of the issue.

(F) The refunding transaction must comply with the

(1) Payments. For purposes of the provisions of the TEC,
Chapter 45, Subchapter I, matured principal and interest payments

provisions of subsection (e)(7) and (9) of this section.

(g) Limitations on access to the credit enhancement.

(1) The commissioner will limit approval for the credit en[]

are limited to amounts due on bonds provided credit enhancement
under this section at scheduled maturity, at scheduled interest payment
dates, and at dates when bonds are subject to mandatory redemption,
including extraordinary mandatory redemption, in accordance with

hancement to a district with less than the amount of annual debt service
per student in ADA or less than the amount of total debt service per

their terms. All such payment dates, including mandatory redemption
dates, must be specified in the order or other document pursuant to

student in ADA that is specified as the limitation in §33.65 of this title

which the bonds initially are issued. Without limiting the provisions

at the time of the application for a guarantee or a credit enhancement.
The limitation will not apply to school districts that have enrollment

of this subsection, payments attributable to an optional redemption or
a right granted to a bondholder to demand payment upon a tender of

growth, as defined in subsection (b)(5) of this section, of at least 25%,

such bonds in accordance with the terms of the bonds do not constitute

based on PEIMS data on enrollment available at the time of application.
The annual debt service amount is the amount defined by §33.65(b)(1)
of this title. The total debt service amount is the amount defined by
subsection (b)(14) of this section.

(2) The eligibility of bonds to receive the credit enhancel’

matured principal and interest payments.

(k) Credit enhancement restrictions. The credit enhancement
provided for eligible bonds in accordance with the provisions of the
TEC, Chapter 45, Subchapter I, is restricted to matured bond principal
and interest. The credit enhancement does not extend to any obligation

ment is limited to those new money, refunding, and combination issues
as defined in subsection (b)(9), (12), and (4), respectively, of this secl

of adistrict under any agreement with a third party relating to bonds that
is defined or described in state law as a "bond enhancement agreement"

tion.

(h) Financial exigency. A school district that declares a finan[)
cial exigency must de31gnate the fiscal year to which the exigency ap!|
plies. A state of financial exigency expires at the end of that fiscal year

or a "credit agreement," unless the right to payment of such third party
is directly as a result of such third party being a bondholder.

(1) Notice of failure or inability to pay. A school district that
has determined that it is or will be unable to pay maturing or matured

unless renewed or may be terminated by action of the board of trustees
at any time before the end of the fiscal year.

(1) Declaration for current fiscal year.

(A) Application for credit enhancement of new money
issue. The commissioner will deny approval of an application for the
credit enhancement of a new money issue if the applicant school dis[
trict has declared a state of financial exigency for the district’s current

principal or interest on a bond for which credit enhancement is prol]
vided under this section must immediately, but not later than the tenth
business day before maturity date, notify the commissioner.

(m) Payment from intercepted funds.

(1) Immediately after the commissioner receives the notice
described in subsection (1) of this section, the commissioner will in[]
struct the comptroller to transfer to the district’s paying agent from the

fiscal year. The denial of approval will be in effect for the duration of

amount of funds available to make payments under the SDBEP from

the applicable fiscal year unless the district can demonstrate financial
stability.

(B) Approval granted before declaration. If in a given
district’s fiscal year the commissioner grants approval for the credit en[

the FSP, as identified by the commissioner, the amount necessary to
pay the maturing or matured principal or interest.

(2) Immediately after receipt of the funds for payment of
the principal or interest, the paying agent must pay the amount due.

hancement of a new money issue and the school district subsequently
declares a state of financial exigency for that same fiscal year, the dis[]
trict must immediately notify the commissioner and may not offer the
bonds for sale unless the commissioner determines that the district may

proceed.

(C) Application for credit enhancement of refunding is[’]
sue. The commissioner will consider an application for the credit en(]
hancement of a refunding issue that meets all applicable requirements
specified in this section even if the applicant school district has declared
a state of financial exigency for the district’s current fiscal year. In ad[’
dition to fulfilling all applicable requirements specified in this section,
the applicant school district must also describe, in its application, the
reason financial exigency was declared and how the refunding issue

Q Declaration in a previous fiscal year. An applicant
school district that declared a state of financial exigency in a previous
district fiscal year but that has not declared such a state for the district’s
current fiscal year will not be considered to be in a state of financial
exigency for the purposes of this section.

(1) Defeasance. The credit enhancement will be completely
removed when bonds provided credit enhancement under this section
are defeased, and such a provision must be specifically stated in the

(3) The procedures described in paragraphs (1) and (2) of
this subsection apply to each payment of principal or interest on bonds
as the payment becomes due until the bonds mature or are defeased
according to state law.

(4) If, as a result of payments made under this subsection,
there is insufficient money to fully fund the FSP, the commissioner
will, to the extent necessary, reduce each school district’s foundation
school fund allocations, other than any portion appropriated from the
ASF, in the same manner provided by the TEC, §42.253(h), for a case
in which school district entitlements exceed the amount appropriated.
The following fiscal year, the commissioner will increase each school
district’s entitlement under the TEC, §42.253, by an amount equal to
the reduction under this paragraph.

(5) A payment made under this subsection by the state on
behalf of a school district of funds the district owes on bonds for which
credit enhancement is provided under this section creates a repayment
obligation of the district to the state regardless of the maturity date of,
or any payment of interest on, the bonds.

(6) This subsection does not create a debt of the state under
the Texas Constitution or, except to the extent provided by this section,
create a payment obligation.
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(n) Bonds not accelerated on failure to pay. If a school district
fails to pay principal or interest on a bond for which credit enhancement
is provided under this section when the amount matures, other amounts
not yet mature are not accelerated and do not become due by virtue of
the district’s failure to pay amounts matured.

(o) Reimbursement of FSP. If payment from the money ap[]
propriated to the FSP is made on behalf of a school district, the school
district must reimburse the amount of the payment in accordance with
the requirements of the TEC, §45.261.

(p) Repeated failure to pay. If a total of two or more payments
are made under the guarantee program authorized under §33.65 of this
title or the SDBEP on the bonds of a school district, the commissioner
will take action in accordance with the provisions of the TEC, §45.262.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005927

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 575. PRACTICE AND PROCEDURE
22 TAC §575.28

The Texas Board of Veterinary Medical Examiners proposes an
amendment to 8575.28, concerning Complaints--Investigations.

The amendment to 8575.28 sets out the process of providing a
copy to the complainant of the licensee’s response to a complaint
filed against them and in return providing a copy of the com-
plainant’'s subsequent response if any is provided. The amend-
ment further sets out that an investigator shall attempt to inter-
view the complainant and if is unable to do so will make a nota-
tion in the investigative file of the attempts made. The amend-
ment further sets out that the complainant will be invited to an in-
formal conference regarding the complaint at the board offices.

Dewey E. Helmcamp Ill, Executive Director, has determined that
for each year of the first five years that the amendment as pro-
posed is in effect the anticipated public benefit as a result of
enforcing the proposal will be to provide an additional step in
the investigative process to allow the complainant to see the li-
censee’s response and have an ability to respond themselves.
This additional process will provide more evidence to the Board
during the investigative process.

Mr. Helmcamp has also determined that for each year of the first
five years the rule is in effect, there will be no fiscal implication
for the state and no fiscal implication for local government as a
result of enforcing or administering the amendment to the rule as

proposed. Mr. Helmcamp has also determined that the amend-
ment to the rule will have no local employment impact.

Mr. Helmcamp has also determined there will be a no direct
adverse effect on small businesses or micro-businesses as a
result of enforcing the amendment to the rule as proposed. Mr.
Helmcamp has further determined that there are no economic
costs to persons required to comply with the amendment to the
rule as proposed.

The Texas Board of Veterinary Medical Examiners invites com-
ments on the proposed amendment to the rule from any mem-
ber of the public. A written statement should be mailed or deliv-
ered to Loris Jones, Texas Board of Veterinary Medical Examin-
ers, 333 Guadalupe, Ste. 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7574, or by e-mail vet.board@tb-
vme.state.tx.us. Comments will be accepted for 30 days follow-
ing publication in the Texas Register.

The amendment is proposed under the authority of the Vet-
erinary Licensing Act, Occupations Code, 8801.151(a) which
states that the Board may adopt rules necessary to administer
the chapter.

No other statutes, articles or codes are affected by the proposal.

§575.28. Complaints--Investigations.
Investigation of complaints.

(1) Policy. The policy of the board is that the investigation
of complaints shall be the primary concern of the board’s enforcement
program, and shall take precedence over all other elements of the enl]
forcement program, including compliance inspections.

(2) Priority. The board shall investigate complaints based
on the following allegations, in order of priority:

(A) acts or omissions, including those related to subl’
stance abuse, that may constitute a continuing and imminent threat to
the public welfare;

(B) acts or omissions of a licensee that resulted in the
death of an animal;

(C) acts or omissions of a licensee that contributed to or
did not correct the illness, injury or suffering of an animal; and

(D) all other act and omissions that do not fall within
subparagraphs (A) - (C) of this paragraph.

(3) Upon receipt of a complaint, a letter of acknowledg
ment will be promptly mailed to the complainant.

(4) Complaints will be reviewed every thirty (30) days to
determine the status of the complaint. Parties to a complaint will be
informed on the status of a complaint at approximately 45 day intervals.

(5) Upon receipt of a complaint, the director of enforcel]
ment, or their designee, will review it and may interview the com/]
plainant to obtain additional information. If the director of enforcel]
ment concludes that the complaint resulted from a misunderstanding,
is outside the jurisdiction of the board, or is without merit, the director
of enforcement shall recommend through the general counsel to the ex [
ecutive director that an investigation not be initiated. If the executive
director concurs with the recommendation, the complainant will be so
notified. If the executive director does not concur with the recommen(]
dations, an investigation will be initiated.

(6) The director of enforcement will assign an investigator
to the complaint. A copy of the complaint will be sent to the licensee,
along with a request that the licensee respond to the complaint in writ[)
ing within 21 days of receipt of the request. The licensee will also
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be asked to provide a copy of the relevant patient records with the rel]
sponse.

(7) After the licensee’s response to the complaint is rel]
ceived, the investigator shall send a copy of the licensee’s response
to the complainant, along with notification that the complainant may
submit additional comments and other evidence, if any, at any time
during the investigation to the board. The investigator shall provide
any response provided by the complainant to the licensee and provide
a single opportunity to respond to the board within ten days of receipt.
No further responses from either the licensee or the complainant will
be provided to either party.

(8) Further [further] investigation may be necessary to corl]
roborate the information provided by the complainant and the licensee.
During the investigation, the investigator shall attempt to interview by
telephone [eontact] the complainant, and if unable to contact the com[]
plainant shall document such in the file. Other persons, such as second
opinion or consulting veterinarians, may be contacted. The investil]
gator may request additional medical opinions, supporting documents,
and interviews with other witnesses.

(9) [€®)] Upon the completion of an investigation, the in[]
vestigator shall prepare a report of investigation (ROI) for review by
the director of enforcement, who in turn shall present the ROI to the
executive director along with a conclusion as to the probability that a
violation(s) exists.

(A) If the executive director determines from the ROI
that the probability of a violation involving medical judgment or prac[’
tice exists, the director of enforcement shall forward a copy of the ROI
and complaint file to the board secretary and another board member
(the "veterinarian members") who will determine whether or not the
complaint should be closed, further investigation is warranted, or if the
licensee and complainant should be invited to respond to the complaint
at an informal conference at the board offices.

(B) If the probable violation does not involve medical
judgment or practice (example: administrative matters such as continulJ
ing education and federal and state controlled substances certificates),
the executive director shall forward the complaint file to a commit[]
tee of the executive director, director of enforcement, the investigall
tor assigned to the complaint, and general counsel (the "staff commit[]
tee"), which shall determine whether or not the complaint should be
dismissed, investigated further, or settled.

(C) If the veterinarian members determine that a violal
tion has not occurred, the executive director or the executive director’s
designee, shall notify the complainant and licensee in writing of the
conclusion and that the complaint is dismissed.

(D) If the veterinarian members conclude that a probal’
ble violation(s) exists, the executive director or the executive director’s
designee, shall invite the licensee and complainant, in writing, to an in[J
formal conference to discuss the complaint made against the licensee.
If the veterinarian members cannot agree to dismiss or refer the com[]
plaint to an informal conference, the complaint will be automatically
referred to an informal conference. The letter invitation to the licensee
must include a list of the specific allegations of the complaint.

(E) A complaint considered by the staff committee shall
be referred to an informal conference if:

(i) the staff committee determines that the complaint
should not be dismissed or settled;

(if) the staff committee is unable to reach an agreed
settlement; or

(iii)  the licensee who is the subject of the complaint
requests that the complaint be referred to an informal conference.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 14,
2010.

TRD-201005854

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 305-7563

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 229. FOOD AND DRUG

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §229.461 and
§229.464, and the repeal of §229.462 and §229.463, concerning
the regulations addressing dietary supplements with ephedrine
group alkaloids and restricting the sale and distribution of drugs
containing ephedrine.

BACKGROUND AND PURPOSE

The first three of the four rules which currently comprise Sub-
chapter Y of the food and drug rules (8§229.461 - 229.463) re-
strict and regulate the sale and distribution of dietary supple-
ments containing ephedrine group alkaloids. The fourth rule,
§229.464, restricts and regulates the sale and distribution of
drugs containing ephedrine. Since adoption of these rules, the
U.S. Food and Drug Administration (FDA) has effectively banned
entirely the sale and distribution of all dietary supplements con-
taining ephedrine alkaloids by its adoption of 21 Code of Fed-
eral Regulations (CFR), §119.1. As the FDA has declared all
dietary supplements containing ephedrine alkaloids adulterated
foods under 8402(f)(1)(A) of the federal Food, Drug, and Cos-
metic Act, the department’s rules regarding dietary supplements
containing ephedrine group alkaloids require revision to be con-
sistent with the federal regulations in this area.

Government Code, 82001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to Government Code, Chapter 2001 (Admin-
istrative Procedure Act). Sections 229.461 - 229.464 have
been reviewed and the department has determined that the first
dietary supplement rule, §229.461, should be amended and the
second and third rules, §229.462 and §229.463, be repealed to
reflect and be consistent with the federal prohibition on the sale
and distribution of dietary supplements containing ephedrine
group alkaloids. The reasons for adoption of the fourth rule,
§229.464, which applies to ephedrine in drugs, continue to exist
and, therefore, this rule continues to be needed.

SECTION-BY-SECTION SUMMARY
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The title of Subchapter Y was reworded to "Regulations to
Prohibit the Sale of Dietary Supplements Containing Ephedrine
Group Alkaloids; and to Restrict the Sale and Distribution of
Certain Products Containing Ephedrine."

Section 229.461 is being amended by changing the title of this
rule to "Regulation to Prohibit the Sale and Distribution of Dietary
Supplements Containing Ephedrine Group Alkaloids" and delet-
ing rule language so that it reads: "The sale or distribution of
any dietary supplement containing ephedrine group alkaloids is
prohibited."

Section 229.462 and §229.463 are being repealed in their en-
tirety to be consistent with the ban on the sale and marketing of
these food products under 21 CFR, §119.1.

The amendment to §229.464(d)(5) consists of adding the legal
citation to the Federal Food, Drug, and Cosmetic Act, 21 U.S.C.,
88301 et seq., for reference purposes.

FISCAL NOTE

Susan E. Tennyson, Section Director, Environmental and Con-
sumer Safety Section, has determined that for each year of the
first five-year period that the sections will be in effect, there will
be no fiscal implications to the state or local governments as a
result of enforcing and administering the sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Tennyson has also determined that there will be no adverse
effect on small businesses or micro-businesses required to com-
ply with the sections as proposed. This was determined by in-
terpretation of the rules that small businesses and micro-busi-
nesses will not be required to alter their business practices in
order to comply with the sections.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with the sections as proposed. There is no
anticipated negative impact on local employment.

STATEMENT OF NO ADVERSE ECONOMIC IMPACT

Pursuant to the requirement of Government Code, §2006.002(c)
(amended by House Bill 3430, 80th Legislative Session, 2007),
the department has determined that none of the proposed
changes "may have an adverse economic effect on small
businesses subject to the proposed rule." This determination
is made because there will be no adverse economic impact on
any regulated entity as a result of these revisions.

PUBLIC BENEFIT

In addition, Ms. Tennyson has also determined that for each year
of the first five years the sections are in effect, the public will ben-
efit from adoption of the sections. The public benefit anticipated
as a result of enforcing and administering the sections will be by
eliminating unnecessary sections of the rules and making state
regulations consistent with federal regulations.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the

environment or public health and safety of a state or sector of
the state. This proposal is not specifically intended to protect
the environment or reduce risks to human health from environ-
mental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Claire Perkins,
Foods Group, Policy, Standards and Quality Assurance Unit, De-
partment of State Health Services, Mail Code 2835, P.O. Box
149347, Austin, Texas 78714-9347, (512) 834-6770, extension
2173, or by email to claire.perkins@dshs.state.tx.us. Comments
will be accepted for 30 days following publication of the proposal
in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.

SUBCHAPTER Y. REGULATIONS TO
PROHIBIT THE SALE OF DIETARY
SUPPLEMENTS CONTAINING EPHEDRINE
GROUP ALKALOIDS; AND TO RESTRICT
THE SALE AND DISTRIBUTION OF CERTAIN
PRODUCTS CONTAINING EPHEDRINE

25 TAC §229.461, §229.464
STATUTORY AUTHORITY

The amendments are authorized by Health and Safety Code,
8§431.241, which authorizes the department to adopt rules and
to conform its rules, if practicable, with regulations the U.S.
FDA adopts; and Government Code, §531.0055, and Health
and Safety Code, §1001.075, which authorize the Executive
Commissioner of the Health and Human Services Commission
to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of the Health and Safety Code, Chapter
1001. Review of the rules implements Government Code,
§2001.039, the four year agency review requirement.

The amendments affect the Health and Safety Code, Chapters
431 and 1001; and Government Code, Chapter 531.

§229.461. Regulations to Prohibit [Restrict] the Sale and Distribu-
tion of Dietary Supplements Containing Ephedrine Group Alkaloids.

The sale or distribution of any dietary supplement containing ephedrine
group alkaloids is prohibited. [unless the produet complies with the
following requirements:]
cphedrine group alkaloids; and]

H2}  cach bateh shall be analvzed to ensure that it contains
the amount of tetal ephedrine alkaloids listed on the product label.]
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§229.464. Regulations to Restrict the Sale and Distribution of Cer-
tain Drug Products Containing Ephedrine.

(a) - (¢) (No change.)

(d) The following formulations are exempt from the designal]
tion as dangerous drugs under subsection (a) of this section, and the
dispensing restrictions under subsection (c) of this section:

(1) - (4) (No change.)

(5) any ephedrine-containing drug product that is marketed
pursuant to an approved new drug application under the Federal Food,
Drug, and Cosmetic Act, 21 U.S.C. §§301, et seq.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005938

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER Y. REGULATIONS TO SET
STANDARDS FOR THE FORMULATION,

SALE AND DISTRIBUTION OF DIETARY
SUPPLEMENTS CONTAINING EPHEDRINE
FROM NATURAL EPHEDRA ALKALOIDS AND
TO RESTRICT THE SALE AND DISTRIBUTION
OF CERTAIN DRUG PRODUCTS CONTAINING
EPHEDRINE

25 TAC §229.462, §229.463

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Department of State Health Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

STATUTORY AUTHORITY

The repeals are authorized by Health and Safety Code,
§431.241, which authorizes the department to adopt rules and
to conform its rules, if practicable, with regulations the U.S.
FDA adopts; and Government Code, 8§531.0055, and Health
and Safety Code, 81001.075, which authorize the Executive
Commissioner of the Health and Human Services Commission
to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of the Health and Safety Code, Chapter
1001. Review of the rules implements Government Code,
§2001.039, the four year agency review requirement.

The repeals affect the Health and Safety Code, Chapters 431
and 1001; and Government Code, Chapter 531.

§229.462.
Ephedrine.

Product Labels for Dietary Supplements Containing

§229.463. Advertising and Promotional Literature for Dietary Sup-
plements Containing Ephedrine.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 15,
2010.

TRD-201005939

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 7. CORPORATE AND FINANCIAL
REGULATION

SUBCHAPTER A. EXAMINATION AND
FINANCIAL ANALYSIS

28 TAC 87.18

The Texas Department of Insurance (Department) proposes
amendments to 87.18, concerning Statements of Statutory
Accounting Principles (SSAPs). SSAPs provide guidance to in-
surers and health maintenance organizations (HMOs), including
accountants employed or retained by these entities, on how to
properly record business transactions for the purpose of accu-
rate statutory reporting. These insurers and HMOs are referred
to collectively as "carriers" in this proposal. SSAPs provide a
nationwide standard method of accounting, which most carriers
are required to use for statutory financial reporting guidance.
Therefore, SSAPs provide for a more consistent reporting of
financial information from carriers. However, SSAPs do not pre-
empt individual state legislative or regulatory authority. SSAPs
are adopted by the National Association of Insurance Commis-
sioners (NAIC) through its maintenance of statutory accounting
principles process, which involves the developing and proposing
of new SSAPs, providing the opportunity for public comment,
and adoption by the NAIC in a series of public meetings with
the opportunity for public comment. The Accounting Practices
and Procedures Manual (Manual), published and issued by
the NAIC, is a comprehensive guide to statutory accounting
principles and includes the SSAPs that have been adopted by
the NAIC. SSAPs provide the source of statutory accounting
principles for the Department when analyzing financial reports
and for conducting statutory examinations and rehabilitation of
carriers licensed in Texas, except where otherwise provided by
law.

The proposed amendments are necessary to adopt by reference
the March 2010 version of the Manual, as well as substantive and
non-substantive updates to this version of the Manual issued by
the NAIC in calendar year 2010. Except for new SSAP Nos. 5R
and 35R, the March 2010 version of the Manual and the updates
to it must be used to prepare all financial statements filed with the
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Department for reporting periods ending on or after December
31, 2010. SSAP Nos. 5R and 35R must be used to prepare
all financial statements filed with the Department for reporting
periods beginning on or after December 31, 2011, and January
1, 2011, respectively.

Amendments are proposed to §7.18(a) to replace the reference
to the March 2008 Manual with the reference to the March 2010
Manual and to replace the word "additions" with the word "mod-
ifications." These amendments are necessary to clarify that the
March 2010 version of the Manual, including the exceptions and
modifications specified in 87.18(c) and (d), will be utilized as the
guideline for statutory accounting principles in Texas to the ex-
tent the Manual does not conflict with provisions of the Insurance
Code or rules of the Department.

Under the proposed amendments to §7.18(b), the Commissioner
adopts by reference the March 2010 version of the Manual, with
the exceptions and modifications specified in subsections (c) and
(d), as the source of accounting principles for the Department
when analyzing financial reports and for conducting statutory ex-
aminations and rehabilitations of insurers and HMOs licensed in
Texas, except where otherwise provided by law. Amendments
are also proposed to 87.18(b) to provide that except for new
SSAP Nos. 5R and 35R, the March 2010 version of the Manual,
as well as the exceptions and modifications specified in subsec-
tions (c) and (d), are required to be (i) applied to examinations
conducted as of December 31, 2010, and thereafter; and (ii)
used to prepare all financial statements filed with the Department
for reporting periods ending on or after December 31, 2010. Un-
der the proposed amendments to §7.18(b), SSAP Nos. 5R and
35R must be (i) applied to examinations conducted as of Decem-
ber 31, 2011, and January 1, 2011, respectively, and thereafter;
and (ii) used to prepare all financial statements filed with the De-
partment for reporting periods beginning on or after December
31, 2011, and on or after January 1, 2011, respectively. These
proposed amendments are necessary to clarify the purpose and
application of the updated Manual.

Under the proposed amendments to §7.18(c), the Commissioner
adopts the exceptions and modifications to the Manual that are
specified in §7.18(c)(1) and (2). The proposed amendments pro-
vide that except for new SSAP Nos. 5R and 35R, these excep-
tions and modifications must be (i) applied to examinations con-
ducted as of December 31, 2010, and thereafter, and (ii) used
to prepare all financial statements filed with the Department for
reporting periods ending on or after December 31, 2010. Under
the amendments to §7.18(c)(1)(A), the following substantively
revised SSAPs are proposed to be adopted by reference: SS-
APs Nos. 5R, 35R, and 91R. SSAP No. 5R, which was adopted
by the NAIC in October 2010, was revised to include guidance for
accounting guarantees that are issued to other entities. SSAP
No. 5R is adopted to be effective on December 31, 2011, and
must be used to prepare all financial statements filed with the
Department for reporting periods beginning on or after Decem-
ber 31, 2011. SSAP No. 35R, which was adopted by the NAIC in
October 2010, was revised to eliminate the non-admission crite-
ria for accrued guaranty fund assessments, to incorporate new
disclosures for assets, and to include transition guidance for as-
sets. SSAP No. 35R was adopted by the NAIC to be effective
on January 1, 2011, and must be used to prepare all financial
statements filed with the Department for reporting periods be-
ginning on or after January 1, 2011. SSAP No. 91R, which was
adopted by the NAIC in August 2010, specifies updated securi-
ties lending accounting, reporting, and disclosures. SSAP No.
91R is effective on December 31, 2010, and must be used to

prepare all financial statements filed with the Department for re-
porting periods beginning on or after December 31, 2010. The
amendments to §7.18(c)(1)(A) also propose to delete references
to SSAP Nos. 98 and 99 because SSAP Nos. 98 and 99 are
included in the March 2010 version of the Manual. Addition-
ally, a non-substantive amendment to §7.18(c)(1)(A) is needed
to delete the redundant phrase "filed with the Department" in
the sentence that begins "SSAP Nos. [No.] 5R and 35R [98]
shall be applied to examinations conducted as of. . . ." Under
amendments to §7.18(c)(1)(B), the Department is proposing to
adopt by reference non-substantive modifications to SSAP Nos.
9, 43R, 90, 100, and 10R, and Issue Paper No. 99 issued by
the NAIC in calendar year 2010. These non-substantive mod-
ifications clarify language or change disclosures, appendices,
or other material referenced in SSAPs already included in the
March 2010 version of the Manual. The proposed amendments
to 87.18(c)(1)(B) also delete references to the non-substantive
modifications to SSAP Nos. 5, 15, 21, 22, 26, 30, 32, 40, 41,
43, 48, 52, 54, 55, 63, 65, 68, 86, and 91, and to the Pream-
ble section of the Manual because the March 2010 version of
the Manual includes all of these with the non-substantive mod-
ifications. The proposed amendments to §7.18(c)(1)(C) delete
references to Actuarial Guidelines 43, 44, and 45, and revisions
to Actuarial Guidelines 34 and 39 because these guidelines are
included in the March 2010 version of the Manual.

Amendments are also proposed to §7.18(a), (b), (c), and (c)(2)
to replace the word "additions" with the word "modifications."”
These proposed amendments are necessary to classify more
accurately the provisions adopted under §7.18(a), (b), (c), and
(c)(2). An amendment is also proposed to §7.18(c)(1) to replace
the words "additions and exceptions" with the word "modifica-
tions." This proposed amendment is necessary to classify more
accurately the provisions adopted under 87.18(c)(1).

Additionally, amendments are proposed to §7.18(e) to add the
phrases "and obtain approval prior to using the accounting devi-
ation in a financial statement" and "that is proposed to be." These
proposed amendments are necessary to clarify that a domes-
tic insurer must both timely file a written request for a permitted
practice and receive the Department’s approval prior to using
the accounting deviation in a financial statement. The proposed
amendments to 87.18(e) also add the phrase "of the Financial
Program.” These proposed amendments are necessary to clar-
ify that written requests for a permitted practice must be filed with
the Senior Associate Commissioner of the Financial Program.

FISCAL NOTE. Danny Saenz, Senior Associate Commissioner,
Financial Program, has determined that, for each year of the first
five years the amended section is in effect, there will be no fiscal
implications for state or local government as a result of enforcing
or administrating the amended section, and there will be no effect
on local employment or the local economy.

PUBLIC BENEFIT/COST NOTE. Mr. Saenz also has deter-
mined that for each year of the first five years the amended
section is in effect, the public benefit will be the adoption of an
updated Accounting Practices and Procedures Manual (Manual)
that will enable the Department to continue efficient financial
solvency regulation of insurance in general and the decrease
in costs to carriers that are required to comply with account-
ing requirements in multiple states. In particular, adoption of
the March 2010 version of the Manual, and substantive and
non-substantive updates to it, will enable the Department to
continue efficient and effective utilization of existing resources
in the analysis and examination of the financial condition of
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carriers to better ensure financial solvency. Additionally, the
adoption and use of the updated Manual will continue to support
a more consistent regulatory environment and to provide a
central source for accounting guidance. The Department does
not anticipate that any of the proposed amendments, including
the proposed adoption by reference of the 2010 Manual, will
result in additional costs to those costs that are required of
carriers, regardless of size, under the existing rules.

87.18(c)(1)(A). The proposed amendments to §7.18(c)(1)(A)
adopt by reference three substantively revised Statements of
Statutory Accounting Principles (SSAPs): SSAP No. 5R, which
was revised to include guidance for accounting guarantees that
are issued to other entities; SSAP No. 35R, which was revised
to eliminate the non-admission criteria for accrued guaranty
fund assessments, to incorporate new disclosures for assets,
and to include transition guidance for assets; and SSAP No.
91R, which specifies updated securities lending accounting,
reporting, and disclosures, effective December 31, 2010. None
of these substantively revised SSAPs will result in additional
costs to those costs that are required of carriers, regardless of
size, under the existing rules.

§7.18(c)(1)(B). The proposed amendments to §7.18(c)(1)(B)
adopts by reference non-substantive modifications to SSAP
Nos. 9, 10R, 43R, 90, and 100 and Issue Paper No. 99. The
proposed nonsubstantive modifications clarify language or up-
date reference materials, including disclosures and appendices,
to SSAPs already included in the March 2010 version of the
Manual as adopted by the NAIC and proposed for adoption
by reference in this proposal. None of these non-substantive
modifications will result in additional costs to those costs that
are required of carriers, regardless of size, under the existing
rules.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES. In
accordance with the Government Code §2006.002, the Depart-
ment has determined that the proposed amendments will not re-
sult in any additional costs to those costs that are required of
small and micro business carriers under the existing rules for
the reasons specified in the Public Benefit/Cost Note part of this
proposal. Nevertheless, the rule exempts certain carriers that
have historically accounted for their business on a cash basis
and have historically posed relatively insubstantial insolvency-
related risk to consumers, other carriers, and the state’s gen-
eral economic welfare from compliance with the Manual. Section
7.18(d) exempts any farm mutual insurance company, statewide
mutual assessment company, local mutual aid association, or
mutual burial association with less than $6 million in annual di-
rect written premiums from compliance with the Manual. Be-
cause of the types or methods of operations of these types of
carriers, they are more likely to be small or micro business car-
riers. Under the Government Code 82006.002(c), before adopt-
ing a rule that may have an adverse economic effect on small or
micro businesses, an agency is required to prepare in addition
to an economic impact statement a regulatory flexibility analysis
that includes the agency’s consideration of alternative methods
of achieving the purpose of the proposed rule. The Department
has determined that the routine costs to comply with this pro-
posal, i.e., compliance with the Manual in financial filings, will
not have an adverse economic effect on small or micro business
carriers. Therefore, the Department is not required to consider
alternative methods of achieving the purpose of these require-
ments in the proposed rule as required by the Government Code
§2006.002(c).

TAKINGS IMPACT ASSESSMENT. The Department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner’s right to property that would otherwise exist in the
absence of government action and, therefore, does not consti-
tute a taking or require a takings impact assessment under the
Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. To be considered, written
comments on the proposal must be submitted no later than 5:00
p.m. on November 29, 2010. All comments should be submit-
ted to Gene C. Jarmon, General Counsel and Chief Clerk, Texas
Department of Insurance, Mail Code 113-2A, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comments
should be submitted simultaneously to Danny Saenz, Senior As-
sociate Commissioner, Financial Program, Texas Department of
Insurance, Mail Code 305-2A, P.O. Box 149104, Austin, Texas
78714-9104. Any request for a public hearing on the proposal
should be submitted separately to the Office of the Chief Clerk
before the close of the public comment period. If a hearing is
held, written and oral comments presented at the hearing will be
considered.

STATUTORY AUTHORITY. The amendments are proposed un-
der the Insurance Code Chapters 32, 401, 404, 421, 425, 426,
441, 802, 823, 841, 843, 861, and 862, and §36.001. Sections
401.051 and 401.056 mandate that the Department examine
the financial condition of each carrier organized under the laws
of Texas or authorized to transact the business of insurance in
Texas and adopt by rule procedures for the filing and adoption
of examination reports. Section 404.005(a)(2) authorizes the
Commissioner to establish standards for evaluating the financial
condition of an insurer. Section 421.001(c) requires the Com-
missioner to adopt each current formula recommended by the
NAIC for establishing reserves for each line of insurance. Sec-
tion 425.162 authorizes the Commissioner to adopt rules, min-
imum standards, or limitations that are fair and reasonable as
appropriate to supplement and implement the Insurance Code
Chapter 425, Subchapter C. Section 426.002 provides that re-
serves required by 8426.001 must be computed in accordance
with any rules adopted by the Commissioner to adequately pro-
tect insureds, secure the solvency of the workers’ compensation
insurance company, and prevent unreasonably large reserves.
Section 441.005 authorizes the Commissioner to adopt reason-
able rules as necessary to implement and supplement Chapter
441 of the Insurance Code (Supervision and Conservatorship).
Section 32.041 requires the Department to furnish to the com-
panies the required financial statement forms. Section 802.001
authorizes the Commissioner, as necessary, to obtain an accu-
rate indication of the company’s condition and method of trans-
acting business, to change the form of any annual statement re-
quired to be filed by any kind of insurance company. Section
823.012 authorizes the Commissioner to issue rules and orders
necessary to implement the provisions of Chapter 823 of the In-
surance Code (Insurance Holding Company Systems). Section
843.151 authorizes the Commissioner to promulgate rules that
are necessary and proper to implement the provisions of Chap-
ter 843 of the Insurance Code (Health Maintenance Organiza-
tions). Section 843.155 requires HMOs to file annual reports
with the Commissioner, which include a financial statement of
the HMO, certified by an independent public accountant. Sec-
tions 841.004(b), 861.255(b) and 862.001(c) authorize the Com-
missioner to adopt rules defining electronic machines and sys-
tems, office equipment, furniture, machines and labor saving de-
vices, and the maximum period for which each such class may
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be amortized. Section 36.001 provides that the Commissioner
of Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Department under the
Insurance Code and other laws of this state.

CROSS REFERENCE TO STATUTE. The following statutes are
affected by this proposal: Insurance Code Chapters 32, 401,
404, 421, 425, 426, 441, 802, 823, 841, 843, 861, and 862.

§7.18. National Association of Insurance Commissioners Accounting
Practices and Procedures Manual.

(a) The purpose of this section is to adopt statutory accounting
principles, which will provide insurers and health maintenance organil]
zations, including accountants employed or retained by these entities,
guidance as how to properly record business transactions for the purl
pose of accurate statutory reporting. The March 2010 [2008] version of
the Accounting Practices and Procedures Manual (Manual) published
by the National Association of Insurance Commissioners (NAIC), with
the exceptions and modifications [additions] set forth in subsections
(c) and (d) of this section, will be utilized as the guideline for statu]
tory accounting principles in Texas to the extent the Manual does not
conflict with provisions of the Insurance Code or rules of the depart(]
ment. The Commissioner reserves all authority and discretion to rel’
solve any accounting issues in Texas. When making a determination on
the proper accounting treatment for an insurance or health plan transac[]
tion, the Commissioner shall refer to the sources in paragraphs (1) - (6)
of this subsection in the respective order of priority listed. The sources
in paragraphs (1) - (3) of this subsection preempt any contrary provill
sions in the Manual. The department rules that preempt any contrary
provisions in the Manual, include, but are not limited to: §§3.1501 [J
3.1505, 3.1601 - 3.1608, 3.4505(f), 3.6101, 3.6102, 3.7001 - 3.7009,
3.9101 - 3.9106, 3.9401 - 3.9404, 7.7, 7.85 and 11.803 of this title (re[]
lating to Annuity Mortality Tables; Actuarial Opinion and Memoran[]
dum Regulation; General Calculation Requirements for Basic Reserves
and Premium Deficiency Reserves; Policy Reserves; Claims Reserves;
Minimum Reserve Standards for Individual and Group Accident and
Health Insurance; 2001 CSO Mortality Table; Preferred Mortality Tall
bles; Subordinated Indebtedness, Surplus Debentures, Surplus Notes,
Premium Income Notes, Bonds, or Debentures, and Other Contingent
Evidences of Indebtedness; Audited Financial Reports; and Invest[]
ments, Loans, and Other Assets).

(1) - (6) (No change.)

(b) The Commissioner adopts by reference the March 2010
[2008] version of the Manual, with the exceptions and modifications
[additiens] set forth in subsections (c) and (d) of this section, as the
source of accounting principles for the department when analyzing fi[]
nancial reports and for conducting statutory examinations and rehabil [
itations of insurers and health maintenance organizations licensed in
Texas, except where otherwise provided by law. Except as provided
in subsection (c)(1)(A) of this section concerning Statement of Statu[]
tory Accounting Principles (SSAP) Nos. 5R and 35R, this Manual that
is adopted [This adeptien] by reference with the exceptions and mod[]
ifications specified in subsections (¢) and (d) of this section shall be
applied to examinations conducted as of December 31, 2010, [January
1, 2009] and thereafter, and also shall be used to prepare all financial
statements filed with the department for reporting periods beginning on
or after December 31, 2010 [January 15 2009].

(¢) The Commissioner adopts the exceptions and modificall
tions [additiens] to the Manual specified in paragraphs (1) and (2) of
this subsection. Except as provided in paragraph (1)(A) of this subsec[]
tion concerning SSAP Nos. 5R and 35R [Statement of Statutory Act]
counting Prmmples No. 98 (SSAP No. 98) and in paragraph (1)(C)
of this subseetion Actuarial Guideline 43], these excep]
tions and modifications [additiens] shall be applied to examinations

conducted as of December 31, 2010, [January 15 2009] and thereafter,
and also shall be used to prepare all financial statements filed with the
department for reporting periods beginning on or after December 31,

2010 [January 1, 2009].

(1) In addition to the statements of statutory accounting
principles in the Manual, the following modifications [additiens and

exeeptions] are adopted by reference:

(A) Statements [Statement] of Statutory Accounting
Principles (SSAP) Nos. SR, adopted by the NAIC in calendar year
2010, and effective December 31, 2011; 35R, adopted by the NAIC
in calendar year 2010, and effective January 1, 2011; and 91R [and
99], adopted by the NAIC in calendar year 2010 [2008] and effective
December 31, 2010 [January 15 2009; and SSAP Ne. 98; adepted by
the NAIC in calendar year 2008 and effective September 30; 2009].
SSAP Nos. 5R and 35R [Ne- 98] shall be applied to examinations
conducted as of December 31, 2011, and January 1, 2011, respectively
[September 30; 2009], and thereafter, and also shall be used to prepare
all financial statements filed with the department for reporting periods
beginning on or after December 31, 2011, and on or after January
1, 2011, respectively [filed with the Department after September 30;

(B) Nonsubstantive modifications to SSAP Nos. 9,
43R, 90, 100, and 10R, and Issue Paper No. 99 [5; 15; 21; 22, 26,
30, 32, 40, 41, 43, 48, 52, 54, 55, 63, 65, 68, 86, and 91 and to the
Preamble section of the Manual] made by the NAIC in calendar year
2010 [2008], as follows:

(i) Ref. No. 2010-07: ASU 2010-09, Subsequent
Events - Amendments to Certain Recognition and Disclosure Require[]
ments [2008-25: FSP FAS 133-1 and FIN 45-4: Disclosures about
Credit Derivatives and Certain Guarantees; Amendments of FAS 133
and FIN 45, and Clarification of the Effective Date of FAS 161];

(i) Ref. No. 2010-01: AVR and IMR Guidance
within SSAP No. 43R and SSAP No. 7 [2008-22: Diselosures for
Funding Agreements Issued to a Federal Home Loan Bank];

(iii) Ref. No. 2010-02: Clarification of SSAP No.
90 - Accounting for the Impairment or Disposal of Real Estate Invest[]
ments, paragraph 6 [2007-32: EJTE 06-5: for Purchases of
Life Insurance - Determining the Amount That Could be Realized in
pects of Collateral Assignment Split-Dellar Life Insurance Arrangel]
ments];

(iv) Ref. No. 2010-05: ASU 2010-06, Fair Value
Measurements and Disclosures - Improving Disclosures about Fair
Value Measurements [2008-05: ESP FAS 13-2: Accounting for a
Change or Projected Change in the Timing of Cash Flows Relating to
Income Taxes Generated by a Leveraged Lease Transaction];

..... Income Taxes [2008-08:

Methods Used to Determme and Report F air Value of Securities];

(vi) Ref. No. 2009-20: ASU 2009-02, Omnibus
Update - Amendments to Various Topics for Technical Corrections;
and 2010-04: ASU 2010-03, Extractive Activities - Oil and Gas; and
Ref. No. 2010-04: ASU 2010-03, Extractive Activities - Oil and Gas.
[2007-21: SOP 97-1: Accounting by Participating Mortgage Loan Bor! |

rowers; |

ing for Capital Notes Held as Investments;]

[(viii) Ref. No. 2002-20: Valuation and Reporting
of Residential Interests;]
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[(x) Ref. No. 2007-30: Remove Reference to
Health Reserves Guidance ;

[(xii) Ref. No. 2008-03: Discounting of Loss Ad
justment Expense ;

[(xiii) Ref. No. 2007-36: Goodwill in a Merged
Subsidiary;]

[(xiv) Ref. No. 2008-17: ESP FAS 142-3, Determi-
nation of the Uscful Life of Intangible Assects:]

[(xv) Ref. No. 2008-14: Measurement of Sufficient
Collateralization for Securities Lending Transactions;]

[(xvi) Ref. No. 2005-02: Amendment to the Per—
of Generally Aeceepted Accounting Prineiples: and}
[(C) Actuarial Guidelines 43, 44, and 45, and revised
Actuarial Guidelines 34 and 39, issted by the NAIC in ealendar vear
2008. Actuarial Guideline 43 shall be applied to examinations con-
ducted as of January 1, 2010 and thercafter, and also shall be used to
periods beginning on or after January 15 2010+
(2) Inaddition, the following exceptions and modifications
[additions] are adopted:

(A) - (E) (No change.)
(d) (No change.)

(e) In the event a domestic insurer desires to deviate from the
accounting guidance in a Texas statute or any applicable regulation, the
insurer shall file a written request for a permitted accounting practice
and obtain approval prior to using the accounting deviation in a finan[
cial statement. Such filing shall be made with the Senior Associate
Commissioner of the Financial Program, Texas Department of Insur(]
ance, Mail Code 305-2A, P.O. Box 149104, Austin, Texas 78714-9104
at least 30 days before filing the financial statement that is proposed to
be affected by the deviated accounting practice. Insurers shall not use
deviated accounting practice without the department’s prior approval.

(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 18,
2010.

TRD-201005965

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: November 28, 2010
For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 13. LAND RESOURCES
SUBCHAPTER E. VACANCIES
31 TAC 8813.32 - 13.62

The General Land Office (GLO) and the School Land Board
(SLB) propose new 31 Texas Administrative Code (TAC) Chap-
ter 13, Subchapter E, relating to Vacancies. The new rules,
§813.32 - 13.62, are proposed to replace the current rules found
in 31 TAC Chapter 13, Subchapter G, which are proposed for re-
peal concurrently with this Notice of Proposed Rulemaking. The
new rules incorporate changes to the Texas Natural Resources
Code, Chapter 51, Subchapter E, relating to the Sale or Lease
of Vacancies, as amended by House Bill 3461, 81st Legislature,
Regular Session (2009) and reflect current GLO practices and
interpretations relating to the vacancy and good-faith claimant
determination process.

BACKGROUND AND JUSTIFICATION

In 2002, the GLO and SLB adopted 31 TAC Chapter 13, Sub-
chapter G, relating to Vacant Land, §813.87 - 13.94, to reflect
changes to the vacancy statute made by Senate Bill 1806 during
the 77th Legislature, Regular Session (2001). September 6,
2002 (27 TexReg 8596). The 2001 changes to the vacancy
statute were designed to expedite and simplify the vacancy
process for interested and affected property owners, good-faith
claimants, applicants, and the commissioner. The Subchapter
G rules apply to all vacancy applications filed after September
1, 2001, the effective date of Texas Natural Resources Code
§851.171 - 51.192.

In 2005, the Texas Legislature made sweeping changes to the
GLO’s vacancy process through Senate Bill 1103 during the 79th
Legislature, Regular Session (2005). In response to the legisla-
tive changes, the GLO and the SLB repealed the then-existing
31 TAC Chapter 13, Subchapter F and adopted a new Subchap-
ter F, relating to Vacancy Process, §813.71 - 13.83. The new
2006 rules implemented an expedient and efficient procedure
for processing vacancy applications for interested and affected
landowners, good-faith claimants, applicants, and the commis-
sioner. The 2006 rules also fulfilled the requirements of the
statute that the GLO adhere to the Texas Administrative Pro-
cedures Act, Texas Government Code, Chapter 2001, in deter-
mining contested vacancies. July 14, 2006 (31 TexReg 5663).
The 31 TAC Chapter 13, Subchapter F rules apply to all vacancy
applications filed after June 17, 2005, the effective date of the va-
cancy amendments to Texas Natural Resources Code §851.171
- 51.195.

In 2009, more amendments were made to the vacancy statute to
address practical issues that came to light during the GLO’s im-
plementation of the new administrative procedural requirements
of the 2005 version of Texas Natural Resources Code §851.171
- 51.195. The effective date of the 2009 vacancy amendments
was June 19, 2009. House Bill 3461, 81st Legislature, Regular
Session (2009).

As mentioned, the GLO and the SLB have proposed the repeal
of current 31 TAC Chapter 13, Subchapter G, §813.87 - 13.94,
relating to Vacant Land, because there are no applications pend-
ing before the GLO or actions arising out of vacancy applications
pending in the courts of the State of Texas that were filed before
June 18, 2005, the effective date of current Subchapter F, which
governs all vacancy applications filed on or after that date. Be-
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cause there are no pending matters to which these rules apply
or could apply, the rules are no longer necessary.

Because currently pending vacancy matters exist that were filed
after June 17, 2005 but before June 19, 2009, the effective date
of the 2009 legislative changes, 31 TAC Chapter 13, Subchapter
F, 8§813.71 - 13.83, relating to Vacancy Process, remains neces-
sary and shall remain in force. No changes to those rules are
required.

The proposed rules in new Subchapter E will apply to vacancy
applications filed on or after June 19, 2009. In addition to in-
corporating the requirements of the 2009 vacancy amendments
to the Texas Natural Resources Code, the proposed rules have
been expanded to include additional language from the statute
to make the rules clearer and more comprehensible to the pub-
lic and to the GLO. Additional GLO interpretations have been
incorporated, as well as practices that the GLO has adopted in
implementing the 2005 sweeping changes.

SECTION-BY-SECTION ANALYSIS

Proposed 813.32 (relating to General Provisions) sets forth the
effective date of the rules and provides that vacancies pending
before the effective date are governed by 31 TAC Chapter 13,
Subchapter F. The proposed rule authorizes the commissioner to
grant an extension of time to comply with a statutory or regulatory
requirement, to the extent provided by statute. It also allows the
commissioner to waive a time limitation provided by statute, but
only to the extent that such waiver does not materially prejudice
the rights of a necessary party.

Proposed §13.33 (relating to Definitions) includes statutory def-
initions and definitions used under the previous vacancy rules.
Additional definitions have been added or amended to clarify the
meaning of terms and phrases used in the vacancy process.

Proposed 813.34 (relating to Vacancy Application: Require-
ments) gives the applicant guidance on how to initiate a vacancy
proceeding. Subsection (a) tells the applicant how to obtain
a proper application form from the GLO. Subsection (b) sets
forth the information and documentation required for a complete
application. Subsection (c) suggests that an applicant that is
also a good-faith claimant file the affidavit and its supporting
documentation with the vacancy application. The good-faith
claimant documentation is helpful in identifying and locating
necessary parties who may not appear on the property records.
Subsection (d) provides that if an applicant wants the commis-
sioner to appoint a surveyor to perform a survey for the vacancy
application, the request must be made at the time of filing.

Proposed 813.35 (relating to Vacancy Application: Filing in the
County Land Records) directs the applicant to file the vacancy
application with the clerk’s office of the county or counties in
which the alleged vacancy is located.

Proposed 813.36 (relating to Vacancy Application: Filing in the
Land Office) instructs the applicant to file two copies of the va-
cancy application file-stamped by the county clerk’s office not
later than the 30th day following the date on which the applica-
tion was filed with the county clerk. Subsection (b) provides that
the applicant must submit the applicable filing fees with the va-
cancy application.

Proposed §13.37 (relating to Vacancy Application: Application
Properly Filed) provides criteria for the GLO to determine
whether an application is properly filed. This provision is
necessary because an applicant sometimes files a vacancy
application, but the obvious facts do not support even the

investigation of the existence of a vacancy. This provision lays
out the criteria to be applied to more efficiently terminate an
application filed improperly, to save the applicant and the GLO
time and resources.

Proposed §13.38 (relating to Vacancy Application: Adminis-
trative Completeness) provides that a properly filed vacancy
application will be deemed administratively complete when the
GLO determines that the applicant has submitted all necessary
documents. If the application is not administratively complete,
the GLO must inform the applicant of any deficiencies in writing
within 45 days from the proper filing of the application. The rule
authorizes the applicant to resolve any deficiencies within a
reasonable time, not to exceed 30 days.

Proposed 813.39 (relating to Vacancy Application: Cost Deposit)
provides that an applicant must provide a cost deposit in cash
to the GLO within a required time frame so that the GLO can
properly investigate the vacancy application. The proposed rule
places limits on the use of the deposit by the GLO and autho-
rizes the GLO to require the applicant to pay supplemental costs
to cover other anticipated expenses. The GLO must provide a
statement and any unused funds to the applicant at the end of
the vacancy proceeding.

Proposed 813.40 (relating to Processing Vacancy: Notice to
Necessary Parties) provides notice requirements that must be
followed by the GLO once the application has been deemed
administratively complete.

Proposed 813.41 (relating to Processing Vacancy: Attorney Ad
Litem) provides that the commissioner will appoint an attorney ad
litem to identify and locate necessary parties if the applicant’s list
of necessary parties appears to be incomplete, as confirmed by
GLO research. The proposed rule provides standards by which
the attorney ad litem must research the potential necessary par-
ties and report his or her findings back to the GLO. The proposed
rule authorizes the attorney ad litem to represent the interests of
other necessary parties and provides that the attorney ad litem
is entitled to reasonable compensation for services, which will
be paid by the GLO from the applicant’s cost deposit.

Proposed §13.42 (relating to Necessary Party Identified but Not
Located) describes the actions that should be taken when a nec-
essary party has been identified but cannot be located. If the
GLO and attorney ad litem (at the request of the GLO) cannot
locate the necessary party, the GLO must follow certain require-
ments for publishing notice of the vacancy application. Finally,
the rule provides that the attorney ad litem will represent the in-
terests of identified, unlocated necessary parties.

Proposed 813.43 (relating to Necessary Party Exceptions to Sur-
vey or Vacancy Application) provides that a necessary party may
file an exception or exceptions to the survey or to the vacancy
application within 60 days of the notice of vacancy application or
within 30 days of the date of an appointed surveyor’s report. The
proposed new rule requires the exceptor to send a copy of the
exception to each necessary party that requested notice, and
requires the GLO to provide a written list of all necessary par-
ties to the vacancy application and their contact information to
any necessary party upon written request. The proposed new
rule provides the circumstances under which an exception will
be accepted for filing but states that the failure of a party to file
exceptions to a survey will constitute acquiescence to the sur-
vey. Finally, the rule requires the GLO to include a copy of the
exception in its notice of vacancy application to additional nec-
essary parties identified after the date of filing of the exception.
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Proposed 813.44 (relating to Investigation of Vacancy Appli-
cation) describes the manner in which the commissioner must
investigate the vacancy application, including the information
that may be reviewed, and requires the commissioner to keep
a record of the persons consulted, information reviewed, and
applicable law.

Proposed §13.45 (relating to Commissioner’s Survey) describes
the manner in which the commissioner may require a survey to
aid in the investigation of a survey application. The proposed
rule allows for any necessary party to observe the survey and
requires the commissioner to send notice of the survey to all
necessary parties.

Proposed §13.46 (relating to Surveyor Appointed Upon Request
of Applicant) provides that an applicant may request, in writing,
that the commissioner appoint a surveyor and requires the appli-
cant to pay for the cost of such a survey if the request is granted.

Proposed §13.47 (relating to Appointed Surveyor’s Report) de-
scribes the contents of a surveyor’s report and requires that it be
filed within 120 days from the surveyor’s appointment unless the
time period is extended by the commissioner.

Proposed §13.48 (relating to Completion of Survey by Appointed
Surveyor) requires the commissioner to provide a copy of the
surveyor’s report to all necessary parties and authorizes neces-
sary parties to file exceptions to the report.

Proposed §13.49 (relating to Removal of an Appointed Surveyor)
provides that an appointed surveyor may be removed upon mo-
tion of the commissioner or any necessary party. The proposed
rule includes information that must be included in any petition for
removal, the grounds under which a surveyor may be removed,
circumstances under which the commissioner’s decision may be
reconsidered, and a statement that a surveyor removed pursuant
to this section cannot be grounds for a disciplinary action.

Proposed §13.50 (relating to Finding of Not Vacant Land) pro-
vides that the commissioner may issue an order finding that the
alleged vacancy is "Not Vacant Land" at any time following the
completion of the investigation of the vacancy without a hearing
within a year of the application commencement date. After one
year, the commissioner may not issue an order finding "Not Va-
cant Land" if a necessary party has properly filed an exception
to the application or the survey. The proposed rule includes re-
quirements for providing notice of the commissioner’s final order
and states that the finding "Not Vacant Land" is conclusive and
may not be appealed.

Proposed §13.51 (relating to Findings that a Vacancy Exists) au-
thorizes the commissioner to find that a vacancy exists by issu-
ing a final order supported by findings of fact and conclusions of
law at any time following the completion of the investigation of
the vacancy unless a hearing is required under proposed new
§13.52.

Proposed §13.52 (relating to Findings that Require Hearing) de-
scribes the circumstances under which a hearing must be held
on a vacancy application: (1) a necessary party has properly
filed an exception to the survey or application and the commis-
sioner has not entered a finding of "Not Vacant Land" within one
year of the application being administratively complete; and (2)
the chief surveyor has determined that a vacancy may exist. The
proposed rule requires the commissioner to provide notice of the
hearing and states that the hearing must be held within 60 days
of the commissioner’s hearing order. The proposed rule further

states that the hearing will be conducted as a contested case
hearing pursuant to 31 TAC Chapter 2.

Proposed 813.53 (relating to Waiver of Hearing Requirement)
provides that the necessary parties and the commissioner may
enter into an agreement waiving the hearing requirement with
the consent of all necessary parties that have been located.

Proposed §13.54 (relating to Final Orders) describes the manner
in which the commissioner will issue a final order of "Not Vacant
Land" or finding the existence of a vacancy and outlines the re-
quired contents of the order. The proposed rule clarifies that the
commissioner is not limited to the descriptions of the vacancy
provided by the applicant, the surveyor, or any other person. Fi-
nally, the rule provides the requirements for issuing notice of the
final order.

Proposed §13.55 (relating to Appeal of Final Vacancy Order)
provides that a final order with a finding of "Not Vacant Land"
may not be appealed. A final order finding that a vacancy ex-
ists is subject to appeal by a necessary party that meets certain
requirements. The proposed rule provides these requirements
and the timelines within which the appeal must be filed. The
proposed rule also discusses the effect of the outcome of the
appeal, the court of governing jurisdiction, and the standard of
review.

Proposed 813.56 (relating to Application for Good-Faith
Claimant Status) describes the good-faith claimant require-
ments and lists the documentation that must be provided with
a good-faith claimant affidavit.

Proposed 8§13.57 (relating to Priority Among Good-Faith
Claimants) details the priority among good-faith claimants when
two or more necessary parties that filed good-faith claimant
affidavits have proven a valid good-faith claim to purchase
or lease the vacant land. This priority rule determines which
good-faith claimant gets the preferential right to purchase or
lease all or a portion of the vacant land.

Proposed §13.58 (relating to Declaration of Good-Faith Claimant
Status) authorizes the commissioner, when determining whether
a person qualifies to be a good-faith claimant, to consider
whether a person should have conducted a title investigation
before or after taking possession of the land and whether public
records suggested the existence of a vacancy before the date
that the person used, occupied, or possessed the land. The
proposed rule clarifies that the declaration of good-faith claimant
status merely grants a preferential right to purchase or lease
land, and nothing more, and requires the commissioner to
determine whether a party is a good-faith claimant within 120
days from the final order that a vacancy exists.

Proposed §13.59 (relating to Appeal of Declaration of Good-
Faith Claimant Status) authorizes a person who is denied good-
faith claimant status to request a hearing or appeal the denial as
part of any appeal of a final order finding that a vacancy exists.
The commissioner must determine the scope of the hearing, pro-
vide timely notice, and provide each party an opportunity to be
heard if the commissioner decides to grant a hearing.

Proposed §13.60 (relating to Exercise of Preferential Rights)
states that a preferential right may be exercised after a final
judicial determination or after the period for filing an appeal
of a final order has expired. The proposed rule sets out the
time periods within which the good-faith claimant must apply to
purchase or lease the vacant land and close the transaction in
order to avoid expiration of the preferential right. The proposed
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rule clarifies the method for applying to purchase or lease a
vacancy, and the portion of the vacancy that may be purchased
or leased by a good-faith claimant. Finally, the proposed rule
provides that the price and conditions on a sale or lease are set
by the SLB and sets limitations on interests purchased that are
less than a permanent interest.

Proposed §13.61 (relating to Purchase or Lease by Applicant)
provides the circumstances under which the applicant has a pref-
erential right to a certain royalty interest or a purchase or lease
any remaining interest in the vacant land if no good-faith claimant
exists or exercises a preferential right. The proposed rule out-
lines the terms of the royalty interest and of purchase or lease of
vacant land.

Proposed §13.62 (relating to Terms of Sale or Lease by the
School Land Board) provides that the SLB sets the conditions
for the sale or lease of vacant land and authorizes the SLB, in its
sole discretion, to reserve all mineral and other like interests to
the state, in addition to a right of ingress and egress for explo-
ration and production. The proposed rule authorizes the SLB to
reserve a royalty in a mineral interest purchased by an applicant
at a percentage determined by the SLB, and sets forth the rules
regarding preferential rights for good-faith claimants and appli-
cants. Finally, the proposed rule describes the circumstances
under which the file for the vacant land must be marked as "sur-
veyed, unsold school land" and the vacant land may later be sold
or leased in accordance with other similar lands.

FISCAL AND EMPLOYMENT IMPACTS

Bill O’Hara, Chief Surveyor of the GLO, has determined that, for
each year of the first five years the new sections as proposed are
in effect, there will be no fiscal implications for the state govern-
ment. There will also be no fiscal impact on local governments
as a result of the proposed sections.

Mr. O’Hara has determined that the proposed rulemaking will
not have an effect on the costs of compliance for individuals and
small businesses or large businesses. Mr. O’Hara has also de-
termined the proposed rulemaking will have no adverse local em-
ployment impact that requires an impact statement pursuant to
Texas Government Code §2001.022.

PUBLIC BENEFIT

Mr. O’Hara has determined the public will benefit from this pro-
posed rulemaking because it will streamline the vacancy applica-
tion process and provide the public with a clearer understanding
of how the process works. The proposed new subchapter will
also implement the most recent changes to the vacancy statute
and provide consistency between the statutes and rules.

TAKINGS IMPACT ASSESSMENT

The SLB and GLO have evaluated the proposed rulemaking
in accordance with Texas Government Code §2007.043(b) and
§2.18 of the Attorney General's Private Real Property Rights
Preservation Act Guidelines to determine whether a detailed tak-
ings impact assessment is required. The SLB and GLO have
determined the proposed rulemaking does not affect private real
property in a manner that requires real property owners to be
compensated as provided by the Fifth and Fourteenth Amend-
ments to the United States Constitution or Article |, Sections 17
and 19 of the Texas Constitution. Furthermore, the SLB and
GLO have determined that the proposed rulemaking would not
affect any private real property in a manner that restricts or limits
the owner’s right to the property that would otherwise exist in the
absence of the new rule.

ENVIRONMENTAL REGULATORY ANALYSIS

The SLB and GLO have evaluated the proposed rulemaking ac-
tion in light of the regulatory analysis requirements of Texas Gov-
ernment Code §2001.0225 and determined that the action is not
subject to §2001.0225 because it does not exceed express re-
quirements of state law and does not meet the definition of a
"major environmental rule" as defined in the statute. "Major en-
vironmental rule” means a rule of which the specific intent is to
protect the environment or reduce risks to human health from
environmental exposure and that may adversely affect the econ-
omy, a sector of the economy, productivity, competition, jobs, the
environment, or public health and safety of the state or a sec-
tor of the state. The proposed rulemaking is not anticipated to
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of the state or a sector of the state.

PUBLIC COMMENT

To comment on the proposed rulemaking, please send a written
comment to Walter Talley, Texas Register Liaison, Texas Gen-
eral Land Office, P.O. Box 12873, Austin, Texas 78711, facsimile
number (512) 463-6311 or email to walter.talley@glo.state.tx.us.
Written comments must be received no later than 5:00 p.m., 30
days from the date of publication of this proposal.

STATUTORY AUTHORITY.

The new rules are proposed pursuant to Texas Natural Re-
sources Code 851.174(c), which authorizes the GLO to adopt
rules necessary and convenient to administering the vacancy
process under 31 TAC Chapter 13, Subchapter F.

The proposed rulemaking affects Texas Natural Resources Code
Chapter 51, Subchapter E, relating to the sale and lease of va-
cancies. No other statutes, articles, or codes are affected by this
proposal.

§13.32. General Provisions.

(2) This subchapter applies to applications to purchase or lease
vacant land filed on or after June 18, 2009. This subchapter imple[]
ments Texas Natural Resources Code §§51.171 - 51.195, Acts 2005,
79th Legislature, Chapter 974 (2005), as amended in Acts 2009, 81st
Legislature, Chapter 1175 (2009).

related regulations at Subchapter F, §§13.71 - 13.83 of this chapter (re[
lating to Vacancy Process), continue to apply to applications pending

plications pending in the courts of the State of Texas on or before June
18, 2009.

(c) To the extent permitted by statute and upon written request
of a party, the commissioner may grant an extension of time to comply
with a requirement of this subchapter or of Subchapter E of Chapter
51 of the Texas Natural Resources Code, relating to Sale or Lease of
Vacancies.

(d) The commissioner may waive any time limitation set forth
in this subchapter or Subchapter E of Chapter 51 of the Texas Natural
Resources Code, relating to Sale or Lease of Vacancies, but only to
the extent that the waiver does not materially prejudice the rights of a
necessary party.

§13.33. Definitions.

The following terms, when used in this subchapter, mean the following
unless the context clearly indicates otherwise.
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(1) "Applicant" means any person, including a good-faith
claimant, who files a vacancy application.

(2) "Application commencement date" means the date del]
termined by the commissioner following the agency’s determination
that the application is administratively complete, which generally will
be not later than thirty days following the date of the letter determining
that the application is administratively complete.

(3) "Agency" means the General Land Office.

(4) "Board" means the School Land Board.

(5) "Chief surveyor" means the chief surveyor of the Gen[!
eral Land Office.

(6) "Commissioner" means the commissioner of the Gen[
eral Land Office.

(7) "Cost deposit" means an advance payment required to

be made by the applicant to cover the anticipated costs of a vacancy
proceeding.

(8) "Eligible surveyor" means a duly elected county surl]
veyor in a county that has an elected county surveyor or a licensed
state land surveyor as defined in §1071.002(5) of the Texas Occupal
tions Code.

(9) "Exception" means an objection or protest.
(10) "Exceptor" means the necessary party filing an excep[

tion to a survey or vacancy application.

(11) "Good-faith claimant" means a person who, on the ap[]

(14) "Mineral estate" means an estate in or ownership of all
or part of the minerals underlying a specified tract of land, and a right
of entry and use to obtain the minerals.

(15)

(A) an applicant or good-faith claimant whose present

legal interest in the surface or mineral estate of the land alleged to be
vacant may be adversely affected by a vacancy determination;

"Necessary party" means:

(B) a person who asserts a right to or who claims an
interest in land alleged to be vacant;

(C) a person who asserts a right to or who claims an
interest in land adjoining land alleged to be vacant as shown in the
records of the agency or the county records, including tax records, of
any county in which all or part of the land alleged to be vacant is lo[]
cated;

(D) a person whose name appears in the records del]
scribed by subparagraph (C) of this paragraph;

(E) an attorney ad litem appointed under §13.41 of this
title (relating to Processing Vacancy: Attorney Ad Litem); or

(F) only for purposes of notifications required to be sent
to necessary parties under this subchapter, any surveyor involved in
the vacancy application and any party who has notified the agency in
writing that he or she is representing the interests of a necessary party.

(16) "Permanent interest" means an interest established un[J
der any existing instrument or document that is not limited to a finite
time period.

plication commencement date:

(A)  occupies or uses or has previously occupied or used,
or whose predecessors in interest in the land alleged to be vacant have

(17) "Permanent School Fund land" means lands dedicated
to fund public schools by Article VIL, Sections 5(a) and (c) of the Texas
Constitution.

occupied or used, the land or any interest in the land for any purposes,
including occupying or using:

(i) the surface or mineral estate for any purposes, in[]
cluding exploring for or removing oil, gas, sulphur, or other minerals
and geothermal resources from the land;

(i) an easement or right-of-way; or

(B) hashad, or whose predecessors in interest have had,

the land alleged to be vacant enclosed or within definite boundaries
recognized in the community and in possession under a chain of til[!
tle for a period of at least ten (10) years with a good-faith belief that
the land was included within the boundaries of a survey or surveys
that were previously titled, awarded, or sold under circumstances that

a mineral royalty or leasehold interest;

(18) "Surface estate" means an estate in or ownership of
the surface of a particular tract of land.

(19) "Survey report" means a written report of a survey
conducted by a licensed state land surveyor or a county surveyor of
the county in which a majority of the land alleged to be vacant is lo[]
cated.

(20) "Unsurveyed" means land that was never surveyed out
of the sovereign lands of the state and, for purposes of this subchapter,
such land remains unsurveyed until the vacancy process has concluded,
and the land is recorded in the records of the General Land Office as
Permanent School Fund land.

(2D
land that:

"Vacancy" means an area of unsurveyed public school

would have vested title in the land if the land were actually located
within the boundaries of the survey or surveys;

©
(i) that adjoins the land alleged to be vacant; and

is the owner of land:

(i)  for which no vacancy application has been pre[]

viously filed; or

(D) holds title under a person described by subparal]
graph (A), (B), or (C) of this paragraph or is entitled to a distributive
share of a title acquired under an application filed by a person del!
scribed by subparagraph (A), (B), or (C) of this paragraph.

(12) "Interest" means any right or title in or to real property,

including a surface, subsurface, or mineral estate.

(13)

"Lease vacant land" means to obtain a mineral lease

(A) isnotin conflict on the ground with land previously
titled, awarded, or sold;

(B) has not been listed on the records of the land office
as public school land; and

(C) was not, on the application commencement date:

(i) subject to an earlier subsisting application;

(ii)

subject to a vacancy application denied with

prejudice;
(iii)  the subject of pending litigation relating to state
ownership or possession of the land; or

(iv) subject to a previous vacancy application that
has been finally adjudicated by the commissioner or a court of this state
or the United States.
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(22) "Vacancy application" means a form submitted to the
commissioner by an applicant to:

(A) initiate a determination by the commissioner
whether land alleged to be vacant is vacant; and

(B) acquire an interest in vacant land under the provil]
sions of this subchapter and Subchapter E of Chapter 51 of the Texas
Natural Resources Code and under the terms and conditions set by the
SLB.

(23) "Vacant land" means the surface, subsurface or min| |
eral estate, or any combination of the surface, subsurface and mineral
estates, of land determined to be a vacancy, or any portion thereof.

813.34. Vacancy Application: Requirements.

(a) An applicant seeking a vacancy determination should file
a vacancy application on the form prescribed by the commissioner,
which may be obtained as follows:

(1) by request in a letter addressed to the Vacancy Admin[]
istrator, Texas General Land Office, Legal Services Division, P.O. Box
12873 (physical address 1700 N. Congress Avenue 78701), Austin,
Texas 78711-2873; or

(2) on the agency’s website at www.glo.texas.gov.

(b) A completed application must include the following:

(1) A description of the land alleged to be vacant that is
sufficient to locate the land on the ground.

(2) A written statement indicating the interest or interests
in the land alleged to be vacant that the applicant seeks to purchase or
lease.

(3) Evidence that a vacancy exists in the form of:

(A) asurvey report, including:

(i) the field notes describing the land and the lines
and corners surveyed; and

(if) a plat depicting the results of the survey; or

(B) an abstract of'title to each parcel of land that adjoins
the land alleged to be vacant.

(4) Alist, in a format prescribed by the commissioner, con[
taining the name, last known mailing address, telephone number, and
e-mail address (if available) of each necessary party.

(5) Anaffidavit executed by the applicant affirming that the
applicant conducted a diligent search of local land and property tax
records in formulating the list of necessary parties described in paral’
graph (4) of this subsection.

(c) To facilitate the identification of necessary parties, an ap[
plicant who also seeks status as a good-faith claimant should file the
good-faith claimant affidavit and supporting documentation with the
land office prior to the determination that the application is administral
tively complete.

(d) If the applicant wishes to request that the commissioner
appoint a surveyor for the vacancy application, the request must be
included with the application.

§13.35.

Vacancy Application: Filing in the County Land Records.

(a) The applicant must file the original and a duplicate copy of
the vacancy application with the county clerk of each county in which
all or part of the land alleged to be vacant is located.

(b) The county clerk shall mark the exact date and hour of fil[]
ing on the original and a duplicate copy of the vacancy application and

shall return a marked copy to the person filing the application. The
original shall be recorded in a book kept for that purpose separate from
the deed or real property records. The failure to record a vacancy ap[]
plication as provided by this subsection does not affect the validity of
the application filing.

(c) Not later than the fifth day after the date an applicant files
the vacancy application with the county clerk, the applicant shall file
a duplicate copy of the marked copy received from the county clerk
with the county surveyor of each county in which all or part of the land
alleged to be vacant is located if that county has a county surveyor.

(d) Priority among vacancy applications covering the same
land alleged to be vacant is determined by the earliest time of filing
indicated by the date and hour marked on the application by the county
clerk.

§13.36.

Vacancy Application: Filing in the Land Office.

(a) The applicant shall submit to the commissioner two duplil]
cate copies of the marked copy that has been file-stamped by the county
clerk not later than the 30th day after the date the vacancy application
is filed with the county clerk. The commissioner shall mark the date
on which the two duplicate copies are received on each copy, assign a
file number to the vacancy application, and return a marked duplicate
copy containing the file number to the applicant.

(b) The applicant shall include the applicable filing fees for
the documents submitted as set forth in §3.31(b) of this title (relating
to Fees). The fees for a properly filed application are non-refundable.
§13.37. Vacancy Application: Application Properly Filed.

(a) When a vacancy application is received by the agency, the

chief surveyor will determine whether the application was properly
filed under §13.34 of this title (relating to Vacancy Application: Rel!

quirements).

(b) The date of the chief surveyor’s determination that the ap [}
plication is properly filed is the filing date for the vacancy application,
and the filing date shall be noted on the application.

(c) The commissioner may reject an application:

(1) ifan application is deemed not properly filed; or

(2) ifthe agency files contain a previous determination that
the land described in the application is not vacant.

(d) Ifthe commissioner rejects an application under subsection
(c) of this section, the agency will inform the applicant in writing that
the file has been rejected and the reasons for the rejection.

(1) A file rejected under subsection (c)(1) of this section
shall be endorsed "dismissed without prejudice."

(2) A file rejected under subsection (c)(2) of this section
shall be endorsed "dismissed with prejudice."

(e) Termination of an application means that no substantive
determination was made on the vacancy application. When an applil]
cation is terminated, the file will be endorsed with "dismissed without
prejudice" and a statement of the reason for termination. The agency
may terminate an application:

(1) when the applicant refuses or fails to make a required
cost deposit; or

(2) when the applicant refuses or fails to perform any other
act required by the agency under this subchapter.

§13.38. Vacancy Application: Ad