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Prohibition of parallel imports as a hard core meson of article 4 of Block
Exemption Regulation for vertical agreements: EeespLaw and Economics

Nikolaos E. Zevgoli% and Panagiotis N. Fotis

Abstract

This paper attempts to highlight the main principtdf Competition Law (regulatory and case law
framework) covering the prohibition of parallel ions and to reveal the main effects of it on the
competitive structure of the market. Especiallye tlegulatory framework relates Block Exemption
Regulation 330/2010 with Block Exemption Regulatid61/2010 in order to determine whether
prohibition of parallel imports constitutes a harde restriction or not, while the economic analysis
evaluates it in a vertical market with few sup@i& buyers which sell goods to the final (domestic)
consumers. The results indicate that the prohibitdd parallel imports by upstream sellers cause
vertical restraints to the domestic customers eflihyers. In any case, this paper focusing mainly o
consumer welfare, does not necessarily link pdratiports with the notion of parallel trade and/or
parallel exports as well as it does not provideptuess and cons of parallel trade.
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1. Introductory remarks
Block Exemption RegulatiofBER) 330/2016 (ex BER 2790/99 states that article

101(2) of the Treaty shall not apply to verticaregmentswhereasuch agreements
contain vertical restraintgar.2) andthe market share held by the supplier does not
exceed 30 % of the relevant market on which isgéké contract goods or services
and the market share held by the buyer does naeex80 % of the relevant market
on which it purchases the contract goods or sesfae 3).

Also, BER 461/201b (ex BER1400/2009 declares thaarticle 101(1) of the Treaty
shall not apply to vertical agreements relating ttee conditions under which the
parties may purchase, sell or resell spare partsnimtor vehicles or provide repair
and maintenance services for motor vehicles, whidfil the requirements for an
Exemption under Regulation (EU) No 330/2010 andndbd contain any of the
hardcore clauses listed in Article 5 of this Regiola, (see below) whereas such
agreements contain vertical restrairfaticle 4).

However, both BERs contain hardcore restrictiorst tiemove the benefit of the
Block Exemption. Especially, article 4 &ER 330/2010 (see below) outlines the
basic categories of hardcore restrictions, for White Exemption provided for in the
abovementioned article 2 of BER shall not applyedical agreements.

The main question which this paper tries to answ&vhether prohibition of parallel
imports constitutes a hardcore restriction of BEBRVertical agreements, that ipar
se approach. For this purpose, we analyse the egistagulatory framework in

combination with case law in a real economic emunent so as to determine if the

1 0.J. L102/1, 23.4.2010.
2(0.J. L336/21, 29.12.1999.
$0.J. L 129/52, 28.05.2010.
#0.J. L 203/30, 1.8.2002.



prohibition of parallel imports by upstream supgdienay cause vertical restraints in
the downstream market and especially the custoafe¢he buyers

The remainder of the paper is organized as folld@extions 2 and 3 provide as well
as evaluate the main principles of BER 330/2010 BRB461/2010 respectively.
Section 4 combines both BERs, while section 5 lghltd some administrative
anticompetitive measures. Section 6 imports theort#teal argument into real

economic environment. Lastly, section 7 providaasaonclusions.

2. The content of the General Block Exemption
Regulation (BER 330/2010)

2.1 Hardcore restrictions

Logically, it would be expected that the prohihbitiof parallel imports would be
explicitly referred as @ardcore restrictionin the content of article 4 of BER 330/10
(‘Restrictions that remove the benefit of the Blo&kemption — hardcore
restrictions’). According to this,The Exemption provided for in Article 2 shall not
apply to vertical agreements which, directly or inedtly, in isolation or in
combination with other factors under the controtlud parties, have as their object:
(@) the restriction of the buyer's ability to detene its sale price, without
prejudice to the possibility of the supplier to m8p a maximum sale price or
recommend a sale price, provided that they do mobdunt to a fixed or minimum
sale price as a result of pressure from, or inoeggtioffered by, any of the parties;
(b) the restriction of the territory into which, of the customers to whom, a buyer
party to the agreement, without prejudice to a mesbn on its place of

establishment, may sell the contract goods or sesi

® According to BER 330/2010, 1(i)customer of the buyer’ means an undertaking not ypaet the
agreement which purchases the contract goods oicgr¥rom a buyer which is party to the agreement.
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(c) the restriction of active or passive sales ol @sers by members of a selective
distribution system operating at the retail levéltade, without prejudice to the
possibility of prohibiting a member of the systeronf operating out of an
unauthorised place of establishment;
(d) the restriction of cross-supplies between dstiors within a selective
distribution system, including between distributoggerating at different level of
trade;
(e) the restriction, agreed between a supplier omponents and a buyer who
incorporates those components, of the supplierifitalio sell the components as
spare parts to end-users or to repairers or othenvge providers not entrusted by
the buyer with the repair or servicing of its gobds
It is obvious that there are no specific provisidos the prohibition of parallel
imports as a hardcore restriction. Consequentlgoraling to the basic principle
governing BER 330/2010 (as well as the former BER(299), which provides that
whatever is not prohibited by article 4 is perntfteit would be expected that the
prohibition of parallel imports is not a hardcoestriction.
However, the significance of parallel trade pratectis mentioned in the new
Guidelines about vertical restraifjtsainly in paragraph 25, where it is referredas a
instance thatif after a supplier's announcement of a unilatexduction of supplies

in order to prevent parallel trade, distributorsdece immediately their orders and

6 Except from(i) the restriction of active sales into the exohasterritory or to an exclusive customer
group reserved to the supplier or allocated by sheplier to another buyer, where such a restriction
does not limit sales by the customers of the bujigthe restriction of sales to end users by adiu
operating at the wholesale level of trade, (iiilpthestriction of sales by the members of a sekectiv
distribution system to unauthorised distributorshivi the territory reserved by the supplier to ogter
that system, and (iv) the restriction of the bugyability to sell components, supplied for the msgs

of incorporation, to customers who would use thenmtanufacture the same type of goods as those
produced by the supplier

"See 0.J. L102/1, 23.4.2010, p. 5.

8 See Dethmers F. & Posthuma de Boer P. (2009)%. 42

°0.J. C130/01, 19.05.2010.
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stop engaging in parallel trade, then those disttdys tacitly acquiesce to the
supplier's unilateral policy. This can however ro@ concluded if the distributors
continue to engage in parallel trade or try to finéw ways to engage in parallel
trade *°.

In any case, in our view, before someone can cama tonclusion whether the
prohibition of parallel trade constitutes a har@caestriction or not, it would be wise
to examine the following issues: Firstly, the nedgs of focusing on the
interpretation of article’s 4 content of the Blod&xemption 330/2010 and the
consideration of the guidelines about vertical reests in combination with the
content of Regulation 461/2010 and its relevantgiines, secondly, the possibility
that such a point of view would come in contradictith the settled case law about
parallel imports and thirdly, the characteristi€dhee markets in which parallel trade

prohibition is imposed.

2.2 Prohibition of parallel imports as an effective measure for RPM

The hardcore restriction set out in article 4(a)haf BER 330/2010 focuses on Resale
Price Maintenance (RPM), that is, agreements ocexad practices having as their
direct orindirect objectthe establishment of a fixed or minimum resaleemr a
fixed or minimum price level to be observed by thger. In the case of contractual
provisions or concerted practices that directhalelssh the resale price, the restriction
IS clear cut.

However, RPM can also be achieved through indireeins. Examples of this
include: an agreement fixing the distribution mardixing the maximum level of
discount the distributor can grant from a presaipece level, making the grant of

rebates or reimbursement of promotional costs by shpplier subject to the

1% See para. 25 (a).



observance of a given price level, linking the priged resale price to the resale
prices of competitors, threats, intimidation, wags, penalties, delay or suspension
of deliveries or contract terminations in relattorobservance of a given price level.
Direct or indirect means of achieving price fixingn be made more effective when
combined with measures to identify price-cuttingstdbutors, such as the
implementation of a price monitoring system, or diigation of retailers to report
other members of the distribution network that devfrom the standard price level.
Similarly, direct or indirect price fixing can beaale more effective when combined
with measures which may reduce the buyer's incerttiMower the resale price, such
as the supplier printing a recommended resale mnicéhe product or the supplier
obliging the buyer to apply a most-favoured-custoralause. The same indirect
means and the same "supportive" measures can ok tasenake maximum or
recommended prices work as RPM.

However, the use of a particular supportive measuréhe provision of a list of
recommended prices or maximum prices by the supialithe buyer is not considered
in itself as RPM". Nevertheless, it should also be assessed thé&wncase¥,
maximum and recommended prices will work as a feaht for the resellers and
might be followed by most or all of them; in suckses the possible competition risk
is that maximum or recommended prices may softenpetition or even facilitate
collusion between suppliers.

The strategy of parallel imports’ prohibition mag $een as a measure which reduces
the buyer’s incentive to reduce resale price byimighing the sources of supply.
Such a strategy may dangerously raise the levekeliihg prices of the products in

question, since the elimination of sources of sypgstricts the ability of the buyer to

! See 0.J. L102/1, 19.05.2010, para. 48.



distribute the product in a profitable way. As aagequence of this, the consumer
welfare is negatively influenced.

Consumer welfare may also be negatively influendad cases where the

abovementioned strategy takes place in marketsenther buyers resell the products
in question to domestic customers of the buyersuinview, such a product market
example may have more severe anticompetitive affegice the buyers of the

downstream market are not export oriented firms.

Lastly, by imposing a price floor, an upstream fimmtcreases the non-cooperative
profits of downstream firms and makes collusiomtigeely less profitable. As a result,

collusion may be destabilized and the price flooal#es a manufacturer ivevent

collusive behavior among downstream firms (Overe2010).

2.3 The argument of exclusive supply

Hypothetically speaking, if someone is in favoutlod opinion that the prohibition of

parallel imports is not a hardcore restriction, dreshe could argue that, since the
prohibition of parallel imports seem to have thmeaesults with an exclusive supply
agreement, therefode factoconstitutes an exclusive supply.

Nevertheless, at this point an absolutely necessigtinction ought to be made: the
exclusive supply of specific products of a traddme not the same with the

exclusive supply of a specific trademark by itsélf;the first case, the exclusive

supply of specific products of a specific trademarkegal, since it does not prohibit
the parallel imports of these products of the s&na@emark; If a retailer can find the

same products of the same trademark by a cheapeasesof supply (for instance, a

wholesaler or an authorized dealer in an other neemstate), he can buy them in

order to resell them without breaking the exclusupply agreement.

125ee 0.J. L102/1, 19.05.2010, para 227.



On the contrary, the exclusive supply of a spe¢rhdemark by itself, which actually
constituteeexclusive source of suppfyand not exclusive supply, should be treated in
a completely different way, becausedé factoconstitutes an indirect (but effective)
prohibition of parallel imports; in this case, theal purpose of the exclusive supply
agreement concerning not specific products buademark as a whole is not a non
compete obligatiolf, but to prevent the retailer from finding producfsthe same
trademark in lower prices by other sources. Sopttiat of view that prohibition of
parallel imports constitutes an exclusive supplseament and therefore ought to be
allowed as a practice is postponed; an exclusipplguagreement which indirectly

prevent parallel imports is always (inherently@gél.

3. The content of the Motor Vehicles Block Exemption
Regulation (BER 461/2010)

3.1 The content of supplementary guidelines

The necessity for protection of parallel tradehie totor vehicles sector is formulated
absolutely clearly in the Commission notice — Seppéntary guideliné3 on
vertical restraints in agreements for the sale ra@pair of motor vehicles and for the

distribution of spare parts for motor vehicfd€. The Commission considers the

13 Exclusive sourcing is something different, sineetiis case the existence of exclusive distribui®rs
demanded; according to para 162 of the Guidelimesestical restraints [0.J. C130/01, 19.05.2010],
“[e]xclusive sourcing, requiring the exclusive distrtors to buy their supplies for the particulardod
directly from the manufacturer, eliminates in adutit possible arbitrage by the exclusive distribgtor
which are prevented from buying from other disttds in the systein

* See D.G. Goyder (2004), p. 187. See also paraol#% Guidelines on vertical agreements [O.J.
C130/01, 19.05.2010] referring thatJfider the heading of ‘single branding’ fall thosgreaements
which have as their main element the fact thatatinger is obliged or induced to concentrate its osde
for a particular type of product with one suppli@ihat component can be found amongst others in
non- compete and quantity-forcing on the buyer. gh-ncompete arrangement is based on an
obligation or incentive scheme which makes the bpyechase more than 80% of its requirements on
a particular market from only one supplidit. does not mean that the buyer can only buy directly
from the supplier, but that the buyer will not buy and resell or éngorate competing goods or
service$ [emphasis added].

®0.J. C138/16, 28.05.2010.

' See Clark J. and Simon S., (2010), pp. 1-13 ambSiS., (2010), pp. 83-91.
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protection of parallel trade in the motor vehictestor as an important competition
objective, since the internal market has enablegwmers to purchase motor vehicles
in other Member States and take advantage of fiffarentials between theth

The main concept of the internal market is the gore's ability to buy goods in
other Member States. This ability is especially amant as far as motor vehicles are
concerned, given the high value of the goods aeddifect benefits in the form of
lower prices accruing to consumers buying motorclel elsewhere in the Union. It
cannot be ignored that the specific nattiof the motor vehicle ought to be taken into
account, since it is one of the most complex pregdticThe Commission is therefore
concerned that distribution agreements, generally &lso specifically in this
particular sector, should not restrict paralled&asince this cannot be expected to
satisfy the conditions laid down in Article 101()the Treat§". It is remarkable that
the European Court of Justice (ECJ) in its C-33B/{@olkswagen/Commission)
decision clearly ruled that[.".] a measure which is liable to partition the matk
between Member States cannot come under thosesfmowiof Regulation No 123/85
that deal with the obligations which a distributonay lawfully assume under a
dealership contract. The Court of First Instanceerly held in paragraph 49 of the
judgment under appeal that, although that regulatgrovided manufacturers with

substantial means by which to protect their disttibn systems, it did not authorise

' The new guidelines about the motor vehicle seatercalled “supplementary”, since they should be
read combined with the guidelines on vertical agrests. According to J. Clark and S. Simon, (2010),
p. 3, {t]he guidelines carry the word supplementary ieitttitle to signal that they have to be read in
conjunction with the General Vertical Guidelifies

¥See the Commission notice — Supplementary guidelorevertical restraints in agreements for the
sale and repair of motor vehicles and for the ithgtion of spare parts for motor vehicles [O.J.
C138/16, 28.05.2010], para 48.

9 See Karydis G. and Zevgolis N., (2009), p.95.

2 As Goyder D.G., (2004), p.203 has mentione@hé& motor car is probably the most complex
consumer product of all, as well as being the meogiensive purchase that many consumers ever
make'. See also Vezzoso S., (2004), p.190-191 who &r6iThe whole concept was centred on the

belief that the car was not an ordinary gdad



them to adopt measures which contributed to a pamning of the market (Bayerische
Motorenwerke, cited above, paragraph '37) That said, the application of a BER
461/2010 should never be used as an excuse fopdhéioning of the market.

Besides, compartmentalisation of the market isimdtided (and cannot be included)

in the purposes of a Block Exemption Regulation.

3.2 Case law in motor vehicle sector

The relevant case law can safely be considereétdeds since the Commission has
brought several cases against motor vehicle matw&as for impeding parallel
trade, and its decisions have been largely confirtnethe European Couffs This
experience shows that restrictions on paralleletrathy take a number of forms
(direct or indirecj**>A supplier may put pressure on distributors, tteeahem with
contract termination, fail to pay bonuses, refusehbnour warranties on motor
vehicles imported by a consumer or cross-supplerdiden distributors established in
different Member States, or make a distributor vsagnificantly longer for delivery
of an identical motor vehicle when the consumeguestion is resident in another
Member State. The relative remarks of Advocate Ge#n&ntonio Tizzano in the
General Motors case (C-551/03P) are very charatiteriAccording to his view,
“[...] such an objective dompartmentalisation of the single maffetcan be
achieved not only by direct restrictions on expdus also through indirect measures
aimed at deterring a dealer from making foreignesalparticularly by influencing the

economic and financial conditions of such operaiohhe Court of Justice has thus

L The notion that cross-border trade restrictiony trerm consumers has been confirmed by the Court
in Case C-551/03 P, para 67 and 68; Case C-338/p@rR 44 and 49 and Case T-450/05, para 46-49.
?20.J. C138/16, 28.05.2010, para 49.

» See Case IV/35.733 — VW, Case COMP/36.653 — Ofese COMP/36.264, Cases F-
2/36.623/36.820/37.275.

240.J. C138/16, 28.05.2010, para 49.

% See indicatively Bellamy C. and Child G., (200d3ra. 7-053. See also Korah V. & O’Sullivan D.,
(2002), p. 58.

10



regarded as inherently restrictive of competitioaasures which, like the measure at
issue here, ‘make parallel imports more diffictllthy subjecting them to treatment
less favourable than that reserved for official orfg or ‘restricting the buyer’s
freedom to use the goods supplied in accordancen whis own economic

interests™?®2%

. The Advocate General’'s point of view had beemrepted by the
ECJ®.

The case where a distributor is unable to obtaw mmotor vehicles with the
appropriate specifications needed for cross-bomskdes constitutes a particular
example of indirect restrictions on parallel tridén those specific circumstances, the
benefit of the Block Exemption may depend on whethesupplier provides its
distributors with motor vehicles with specificat®omentical to those sold in other

Member States for sale to consumers from thosetdesr{the so-called "availability

clause"f2.

4. Distribution of new motor vehicles as a point of
combination of the two Block Exemption Regulations

It could be said that the two Block Exemptions,3i@0/2010 and 461/2010, are
actually combined. According to recital 10 of theegmble of the BER 461/2010,
with regard to distribution of new motor vehicléghere are not any more significant

competition shortcomings which would distinguislisteector from other economic

% Addition made by the authors.

2" Judgment in Cases 96-102, 104, 105, 108 and 1110482 6.

8 Judgment in Case 319/82, para 6.

29 Such principles are also to be found in the Conityunles governing the application of Article 81

EC to distribution agreements [already Article T1he Treaty].

%0 See Court’s decision, para. 68.

¥ 0.J. C138/16, 28.05.2010, para. 50.

%2 Joined Cases 25 and 26/84.

% See the Commission Evaluation Report on the Ojperatf Regulation (EC) No 1400/2002

concerning motor vehicle distribution and servici(8 May 2008), p. 14 and the Commission
Communication on The Future Competition Law Framdgwvapplicable to the Motor Vehicle sector of
22 July 2009 [COM(2009) 388].
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sectors (such as vertical relationantl which could require the application of rules
different from and stricter than those set out egRation (EU) No 330/2010

The market-share threshold, the non-Exemption dé&itevertical agreements and the
other conditions laid down in Regulation 330/201@mally ensure that vertical
agreements for the distribution of new motor vedsatomply with the requirements
of Article 101(3) of the Treaty. Therefore, vertiegreements for the distribution of
new motor vehicles ought to benefit from the Exampgranted by Regulation (EU)
No 330/2010, subject to all the conditions laid dawerein.

Furthermore, since the settled case law aboutribtegtion of parallel trade concerns
basically the distribution of new motor vehiclesjs obvious that the protection of
parallel imports or exports —either concerning ieaftagreements in the new motor
vehicles sector or vertical agreements in an atbetor — is (and should be) the same:

it is about a hardcore restriction, consequepdyseapproach.

5. Administrative anticompetitive measures -
measures of having equivalent effect

Nevertheless, in some cases it is a member staden@t the manufacturer of a motor
vehicle or a producer generally) which createsnaliréct restriction on parallel trade
or negatively influences parallel trade by spediitninistrative means; it is about the
case of measures having equivalent effect. Foamest, concerning the sector of
motor vehicles, the ECJ in its recent decision G/Q7* (Commission of the

European Communities v Republic of Poland) decldhed, by subjecting imported

second-hand vehicles registered in other MembeesSta a roadworthiness test prior

to their registration in Poland, whereas domestehicles with the same

34 The case concerns second hand vehicles.
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characteristics are not subject to such a requingntiee Republic of Poland had failed
to fulfil its obligations under Article 28 EC (aldy Article 34).

It is estimated that theatio of the above mentioned decision of the ECJ adds lis
decision C-154/8%Commission of the European Communities v Italiapudic)®.

In this case the ECJ ruled that article 30 (thenaB8f already 34) of the Treaty,
prohibiting measures having equivalent effect tuantitative restriction, is infringed
by an increase by a member state (Italy) in thebmrmof administrative requirements
involving the production of documents necessary darallel imports of vehicles,
whether new or already registered, from other merstages.

Those requirements, which make registration of teaicles more complicated,
longer and most costly, cannot be justified on gdsuof public policy connected with
the detection or prevention of dealing in stolerigies®, since they cannot be
regarded as necessary for that purpose (principfgaportionality). That is, a case
where the information required duplicates that $edpby the authorities of the
exporting member state and less restrictive measuoeild be sufficient to achieve

the desired objective. In reality, it was about laracceptable distinction between

domestic and imported goods (motor vehicles).

6. The sector of detergents for domestic use in Greece

6.1 National Law

According to the national regulatory framework whiatles the sector of detergents
for domestic use in Greece, a Greek wholesaler wtemds to make parallel imports
concerning detergents is obliged to follow verycstrules. More specifically, firstly,

the free circulation of detergents for domestic igdeased on European legislation (ie

%511987] ECR 2717.
% See para. 14 of the Court’s decision.
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mainly on Regulation 648/2084and Regulation 907/208f6 with the Directives
67/548/EEC® and 1999/45/E®, as they have been amended). In Greece the
application of the abovementioned legislation iatomled and applied by the State’s
General Chemical Laboratory and the Supreme Ché@mancil.

These two public organisations adopt unjustifialfiy our viewf' the stricter
interpretation of the provisions in the abovemami legislation, and the result is
that the Greek regulatory framework is formed ircampletely different way in
comparison with the framework applied to the rettree European Union. The
marking (do you mean marketing?) of detergents domestic use that can be
circulated legally in Greece is significantly stecin Greece than in other member
states (even more in comparison with the correspgnproducts circulated in third
countries). In practice, the potential importerdettergents for domestic use has to
deposit all the necessary documé&ntsbetween them, the specific content of each
detergent in centigrams - to the abovementionedigpobganisations, in order to be
licensed for the imported detergents. Actually, Beeek regulatory framework
regarding the sector of detergents for domestic amsestitutes a kind of measure
having equivalent effett It is obvious that under these strict circumsésnthe

‘legal parallel imports of detergents for domestic us&reece are practically almost

70J L104/01, 08.04.2004.

¥ 0J L168/05, 21.06.2006.

% 0J 196/1, 16.08.1967.

*°0J L 200/1, 30.07.1999.

“L1n our view, in issues of consumer protection@reek authorities can not presented as more
“sensitive” then the German or the French auttesjtfor example.

2 The authors cannot refer in this paper in fulladleall the necessary preconditions demanded for
‘legal parallel imports of detergents for domestic useGreece. However, if necessary, they can
provide with further details-information about thgweconditions.

“3 SeeDassonvillecase [8/74, ECR 1974, 837] a@dssis de Dijortase [120/78, ECR. 1979, 649].
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impossible. The national legal framework for paaimports in the specific sector is
extremely strict, perhaps the most rigorous inEHg**.

Due to the above measure having equivalent efiedtthe concentrations that have
taken place, the sector of detergents for domasie in Greece constitutes an
oligopolistic market where only a small numberioff are active.

Therefore, the sector of detergents for domestie us Greece constitutes an
oligopolistic market where only a small number ik are active, because of the
existence of measures having equivalent effectt@aoncentrations that have taken
placé®. These activated firms have the possibility teeaheir profit margin in upper

levels, due to the absence of competition in theeifip market®.

6.2 Competitive restraints

The Greek example of parallel import prohibitionncerns vertical restrictions
imposed in distribution agreements. There is atreas) and a downstream market in
which firms in both markets (selléfsn upstream market and buy&& downstream
market) behave in an oligopolistic way. In the togsm market there are few but

large producers/sellers of final goods whereasha downstream market there are

“4 Probably, this is the reason why the Greek mamiainly in the sector of detergents for domestic
use is one of the most expensive (or maybe the exp&nsive) in the E.U.

5 See Fotis, P., Polemis, M., Zevgolis, N., (2041)76-77 for a review of major concentrations that
have been cleared by Hellenic Competition Commissioring the period from 1995 to 2010. Also,
see Fotis, P., Polemis, M., Zevgolis, N., (2009)2p9-222 and Fotis P., Polemis M., (2011) for a
financial and statistical analysis of concentratiam Greece respectively during the same period. In
Fotis P., Polemis M., (2011) there is a reviewhef tise in economic tools in merger analysis.

6 See Zevgolis N. and Fotis P., (2009), p. 1184-12@@ording to the paper, the clause of prohibition
of parallel imports constitutes a hardcore restnicof competition, sincegeteris paribusit consists of

a barrier to entry for potential competitors. Bplpibiting the supply of products of a significamabd
name by cheaper sources of supply, the clauseshigs iadirect (if not direct) object the mainteoan
of a minimum level of supply prices and resale gsiof the specific products. As far as it concéhes
Greek geographical market, the clause of prohibitaf parallel imports aggravates the already
restrictive national regulatory framework whichasiithe sector of detergents for domestic use, bavin
as its result the restriction —if not the disappeae- of parallel imports of the specific products.

“" Sellers, wholesalers and producers are used haegeably.

“8 Supermarkets and buyers are used interchangeably.
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firms/buyers that sell the upstream firms’ productghe final consumers (domestic
costumers of the buyers).

The upstream market especially involves the pradoncand distribution of daily
consumer goods to retailéfs such as detergents for domestic use. Upstream
producers may also export the products in diffegaagraphical downstream product
markets. Each producer specialises in individuatpcts or product groups, such as
fresh products, or dry food or non-food productge.(detergents). The latter are
grouped into small segments each of which consstan individual product market,
both from the demand and the supply side. In eactust market a produc8may

hold a dominant position of economic strength as @issumed to be the leader of the

market! (see fig. 1).

Fig. 1 The Upstream & Downstream markets of daily consugpeds

Upstream Producers of daily consumgr
goods (Detergents)
Few Oligopolists Sellers

Downstream Supermarkets Exports )
Few Oligopolists Buyers
J
Domestic Final Consumer Foreign Geographic
“Customers of the Buyers” Markets
J

49 A small fraction of the upstream sales are soldldwnstream wholesalers. Since that fraction of
upstream sales consists of less than 10% of thédates in the downstream market, in the remainder
of the paper will assume that retailers are thg bolers of the upstream sales.

* The same producer or different producers in eactuzt market.

*1 Stackelberg product market whereas the other fiofnthe product market are assumed to be the
followers.
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In the downstream market the firms are not expoented. That is, they distribute the
products to domestic final consumers. Therefore,clause of prohibition of parallel
imports includes both imports (directly) and expofindirectly). The downstream
firms provide a basket of foodstuffs and non-foamiigehold consumables sold in a
supermarket environmeft

The clause of parallel imports prohibition createsriers to entry for potential
competitors in the upstream market. The latterdeeeteris paribusto a restriction
of competition in this market. Potential compestavith easy and effective entry in
the upstream market may possibly prevent an alreatiye firm in the upstream
market from increasing the selling price of theafiproduct to the supermarkgts

Also, the decrease (diminution) of competition mien by the mean of such a clause
enforces the already powerful existence of upstréams (sellers) with strong
trademarks, driving a segmentation of the speaifcket in comparison with the rest
of the national markets in the E.U. The prohibitafrparallel imports creates almost
automatically more available space for the alreaslgting firms in the upstream
market, active in the specific market, to raiseabteast stabilize their market share

and consequently to enforce their market powehénnational market.

6.3 An example

6.3.1 Competition in the upstream & downstream markets

In the downstream market a supermarket (costuméugérs) may prefer to import

the final good from different European geographiarkets and takes advantage of

%2 See for exampldanter alia, cases No 1V/M.1612 (Wal-Mart/ASDA), No. IV/M. 78desko/Tuko;
No. IV/M. 1221-Rewe/Meinl or No. IV/M.1541-Kingfigh/ASDA.

%3 Motta M., (2009), p. 104.
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price differentials between théf The scope of this strategy is to increase the
supermarket’s market share via a decreased selliog of the final good.

However, if all the supermarkets exercise the satnategy, the effect on each
supermarket’s market share and consequently qorof#ts, depends on the juncture
where the strategy takes place. Generally speakihgther each supermarket cannot
foresee competitor's counteraction, it is possibleverestimate the potential gaining
from the abovementioned strategy.

Additionally, the pursuit of the same strategy forlong period of time by all
supermarkets, may lead in wdr of attritiori. This refers to a situation where the
object of firms in a product market is to induce ttompetitors to give up and,
consequently, to suffer economic losses in thetshaun until their rivals exit the
market. In such an environment, firms try to alstaosing plants and giving up
market share as they would increase their tbstis situation in game theory is
referred to as gfisoner’s dilemma”.

In the upstream market, producers of the final ggetithe point that downstream
firms would not preferred to engage in jrice war since that may ultimately
eliminate their profits. At the same time, theylimathat potential explicit or tacit
collusive behavior from the supermarkets may cwtrdtheir profits, especially in the
case where the upstream market “behaves” compayitiv

Therefore, upstream firms will try to eliminate tpessibility of the aforementioned

behavior by imposing vertical restrictions in distition agreements. Such a policy

* For an example see para. 48 of the Commissiortenet Supplementary guidelines on vertical
restraints in agreements for the sale and repainaibr vehicles and for the distribution of spaeete
for motor vehicles [0.J. C138/16, 28.05.2010].

> The supermarket will not increase the price offihal good in the future since that will give the
opportunity to the other supermarkets to enjoyadased profits.

*® Sectors characterized by increasing returns tie soal/or large costs of exit in case of high fixed
sunk costs are among the fundamental examplesioghwhwar of attrition’ may take place.

" See J. Tirole (1998), p. 425-426.
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smuggles away the risk of anticompetitive practibgsthe downstream firms and
ensures the upstream firm’s profits in upper norieatls. The final goal of strategic
interaction between upstream & downstream firmstoisenhance theproducer
welfaré without considering the probable reduction obrnsumer welfarevia high
prices of final goods.

Downstream firms recognize the increased stratpgiwer of upstream firms with
respect to their ability to bargain better termdistribution agreements. They also
realize that eventually, cooperation with sellerdl weach a settlement which
increases their profits.

6.3.2 A repeated game among upstream suppliers and costumer of
buyers of detergents for domestic use

Both producers and supermarkets prefer to coopeaititer than to engage in war

of attrition». Also, both of them are patient, that is, thegf@r to get the profits which
accrue from the long — run time span, rather tlvaget the short — run returns and
they communicate in frequently temporal periodser€fore, if supermarkets choose
not to cooperate with upstream producers, the sharh payoff is less than the long —
run profits (see Table 1).

Table 1 One — Shoot game upstream suppliers and costumnheryers (supermarkets)
of detergents for domestic use

Buyer (supermarket)

Strategies CHEAT NO CHEAT
Seller (producer) NO COOPERATION 25, 25 50, 0
COOPERATION 0, 50 40, 40

Payoffs in mil. euro

Cheat/No Cheat importdno importsof final good from different geographical areas
Cooperation/No cooperation distribution agreememo distribution agreementwhich
prohibits imports of final good from a differentagraphical areas
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Additionally, an upstream seller will eventuallyahze whether a supermarket strives
to cheat by choosing not to cooperate while, tlodigsrfrom cheating are less than the
cost of cheating.

The payoffs of buyer and seller are their prdfitsConsumer welfare increases as
soon as all the other supermarkets in the dowmatrearket do not follow the same
strategy. The Nash equilibrium of the static gaeneeals that the selling price of the
final good remains low since each player simultaiso maximizes its profit by
choosing the dominated Nash equilibrium.

The dominated strategy for supermarkets is chedt tap equivalent dominated
strategy for producers is no cooperation (25>1 &48I)°. The static game results in
a dominated Nash — equilibrium even though botlygsla may increase their profits
by ‘communicating’ between each other (the payoffs for both playees 40).
However, if all the supermarkets follow to cheagttwill trigger a war price among
each other which eventually results in profit Iess&lthough this is the best scenario
for the consumers, firms in both levels of the i¢aitchain realize that the best for
them is not to independently choose their stragegie

Suppose now that upstream and downstream firms concate in frequently
temporal periods. That is, the game is repeatedemear future. We assume that the
static game of complete information is repeatednit@ly, with the results of all

previous periods observed before the current pebviegins. For each period the

results for each —1 preceding periods of the game are observed b#ferg” period

begins. In our example the periods cover differdistribution agreements among

*8 The lower the selling price of the final good, tiigher the market penetration and hence the profit
of an individual supermarket.

% The first column presents the producer’s payoff #re second column presents the supermarkets’
payoff.
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producers and supermarkets. The results of thaelilisbn agreements are known to

both them before the new period begins.

We denoted = (1_ p) the discount fact8f of producers and supermarkets whi¢re

(1+r)

is the probability that the game will end immediptafter a period and — ¥ is the

probability that the game continues at least oneenperiod. The payoffs for each
chosen set of strategy by upstream and downstregams &re given by the 2X2 game
matrix in Table 1.

The present value of the infinite sequence of piaylof 1,23,......n is given by

payoff +J payoff, + 5> payoff, +......... => 0*payoff (1)
i=1

Equation (1) reflects both the time value of mol&eyhe probability the game will

end. Equation (1) reflects both the time value @iney & the probability the game

will end. For example, at =1 the payoff worths %, while int=2 it
' r

(L- p)’ payoff.

(1+r)

Following payoffs in Table 1 we argue that cooperatamong producers and

worths

supermarkets may occur in every period of distrdyutagreements (or, cooperation
may occur in every period of a subgame perfectan& of the infinitely repeated

game) if both sides from the vertical chain comfroin the outset that they choose
the high payoff equilibrium (cooperation). Othergjishey will choose the low payoff

equilibrium (cheat) in the subsequent perfdds

Upstream firms will cooperate with downstream firihghe latter do not import the

final good from different European geographicalaareDownstream firms prefer not

% The value today of a euro to be received one gédaiter, wherd” is the interest rate per period.
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to import the final good since the profits from peoation are higher than the profits

from cheating.

A supermarket cooperates df= 0.4 °2 According to figure 2, the straight distance
AB depicts a lump sum payoff of a supermarket aftezating and the distan®&t"
shows the reduction of supermarket's payoff if gystteam producer decides to
follow the trigger strategy. A supermarket cheakethier AB > BI' and cooperates if
the distance R is higher than the distand&d" (that is, B[ > AB). Figure 2 depicts
the payoffs of the infinitely repeated game amongdpcers and supermarkets

according to the aforementioned trigger strategy.

Fig. 2 Payoffs of the infinitely repeated game among producers (=ll@and
supermarkets (buyers)

Payoffs

25

Periods of distribution agreements

®L This strategy is calletfigger strategy

268 40
50+
®2 The infinite payoff when a supermarket cheats oopperates is 1-& or 1-4&
40 + 20848
correspondingly. A supermarket cooperateslif- & = 1-8 ord =04,
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Following cooperation, the price of final goods ens in upper normal levels.
Supermarkets do not cheat (import the final good) therefore the consumer welfare

decreases.

7. Concluding remarks

The main question which this paper tries to answevhether prohibition of parallel
imports constitutes a hardcore restriction of Bl&temption Regulation for vertical
agreements, that is,p@r seapproach.

In our view, the answer is yes. The prohibitiorpafallel imports is a measure which
reduces the buyer’s incentive to decline resaleepby diminishing the sources of
supply, and consequently raising dangerously tHéngeprices and reducing the
consumer welfare. An exclusive supply of a spedifedemark by itself (exclusive
source of supply), constitutes the same, sinceravgnts the retailer/buyer from
finding products of the same trademark in lowecgsiby other sources. Above all, it
constitutes an important anti-competitive objectiee the internal market since it
prevents consumers from purchasing products bemmpited from other Member
States and taking advantage of price differenbatsveen them.

The abovementioned conclusions are further enharatddast in some cases, by the
structure of the market and the national law ofrtiember state (measures of having
equivalent effect constitute an indicative exampidere the prohibition of parallel

imports takes place.
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