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Chapter I
Histdry of Highway Finanéingm

Historically, public roadé and commerce and govern—
'ment have gone hand in hand. "Civilization,® says Jen—
sen, "has depended on and developed along @ith the se
roads."’ Almost always beginning as local prcjeets
under local control, roads have been extendéd as the
state grem in size, and as communication over iarge
areas became desirable aﬁd necessary, but gooner or
later the control has become centralized.,

‘One of the best early examples of service of pub-
lic roads to a state is the highway system of the Roman
Empire. Iﬁ has been estimated that this system at its
best contained some fifty thousand miles of roads built
almost exclusi&ely by contract at public expense. With
the fall of the empire the system decayed, since the
needvfor it and the interest in its maintenance largely
disappeared. No other comparable system appeared until
centralized government again developed in France.
During the seventeenth century the thateful corvee®, a
system of oppressive and inefficient forced labor, was
extended to the constrdction of highways and there was
develoPéd'an elaborate system which is still the ground -
work of the excellent roads to be found in that country.:

This corvee was swept away by the Revolution and in its



place a permanent national policy of construction and
&aintenancé on aecontractﬁal bagis was established, which
endures to this day.
| Wie £ind the same pfccessbof development in England.

In the heginninglﬁhe manors were in charge of the high-
ways down to 1555, after which, the parish ﬁad charge
until 1835, Down to this time the work was done chiefly
by means of forced or statutory labor, the abﬁtting
prqperty owners being charged with the tagk, paying
their road tax in this manner. A policy of central
control, to develop a national highway system, was
initiated in 1835 and since 1850 local control and
statutory labor have in effect been abolished, although
centralization has not been carried as far as in France.2

In the same manner that we borrowed many of our
ideas of'iaw and government from England we were clearly
influenced by English practices in our methods of high-
way conétruction. Vle find the same localized control
-and the work done by forced or statutory labor. Many
of these old practices which predominated in England
five hﬁndred years ago are gtill held to by some local-
ities in our country and progress is barred thereby.

Since the beginning of the nineteenth century,
however, other schemes for highway financing have been

tried out. Some of the states granted corporate



charters to turnpike companies to construct and operate
toll roads as private cpmmeféiai entefprises;,'while in
the early years of the nineteenth century turnpikarbom~‘
panles were the mosf numerous forn oi_pfivata.corparaa
tions, they did not finaliy prove successful commerpial;
1y, the manner of collecting the revenue and oParating:
the roads being tbo annoying aﬁd costiy. Later some of
the stateé‘oonstructed crude highway systems with no |
clear relation of the state work to the activities of
the federal government on the one hand and the local

3 Moﬁéy was spent injudicious-

divisions on the other.
ly and heavy debts were incurred, many of which were
subsequently repudiated. As a result of this experience
clauses were inserted in many of the later state consti-
tutions prohibiting participation by the states in any
form of public improvement. This restriction was placed
in the Kansas constitution and we shall see later that
this clause ig a handicap which persists down to the
present time. '

*The federal government confined its early activi-
ties to a few projects, of which the Gumbsriand Road is
the most conspicuous example. These'federal roads were
toll-free and were for the most part paid for out of
current revenues, (principally from the sale of public

land), to the extent of about §7,000,000.™ This direct

construction proved very costly and was violently opposed



on the ground that it was unconstitutional. With the
- rapid developmeﬁt,of thé railroads the pressing need
for these roads subsided and further construction was
not undertaken. These projects were then turned over
to the respective states in which they were located.
For some fifty years little change was made in the
- gystem of local control. '
#The first movement of any importance toward state
- highway control was inaugurated by New Jersey in 1892,
when the first state highway comﬁiesion was created.
This movement spread rapidly until every state now
axercises‘some degree of control of the highway pblicy,
either direétly by means of laws regulating the con-
struction, or indirectly by a system of state aid (in
thosé states whose constitutions forbid actual partici-
pation in construction).

*The federal government again began to take part
“in highway construction in 1916, when Congress appro-‘
priated $75,000,000 to be distributed by the Secretary
of Agriculture in cooperation with the state highway
departments. The law was amended in 1919, when
$200,000,000 additional was appropfiated for distfibu—}
‘tion among the states, the apportibnment being made on
4the basis of the three factors, population, area, and
mileage of rural and star delivery routes, each factor

to count one~third.®  While the federal government



does not actually construct roads, it lays down such
conditions as it sees fitvwhich~m§st’ﬁe complied mi€p
before the aid is forthcomiﬁg, énd thus‘determinés to a
large extent what roads are t§ be improved and the type
of construction to ﬁe used. o

The proper allocation of costs in road building has
long been a perplexing question. The popularizat;o# of
the automobile has not only reéulted in the demand for
more roads, but hasg increased both the original expen-
diture and maintenance éost enormously.

Much of our population has been transferred into
gypsies, as it were. Traffic has increased many»foiﬁ,
and roads which were formerly of local importance only
are traveled daily by cars from ﬁany states. 1In 1928,
in an hour's drive from Topeka to Lawrence over the
- Vietory Highway, the writer identified cars from 21 out
'of the 48 states of the'union. By actual count it has |
been féund that on some days more than twenty-five hun-
dred cars pass over this particular route. Roads which
were perfectly satisfactory fof the slow moving horse
and ox drawn vehicles are entirely inadequate now. e
demand speed, and more speed. Everything that interferes -
with speed and comfort must be eliminated.v e must ex~
plore the highways and byways of Kansas today, Colorado
tomorrow, and California next week. Not only more roads,

but paved roads, hard-surfaced roads good every one of



the ih:éé hundrs& sixty~five.days in the year, are de-
mandeé. ‘ﬁith'thiévinereased demand and ever increasing
cQst of congtruction and mainténaﬁce, the problem, who
shall build,'and'Who shall‘péy for these roads, has

bacome more and more complex.



Chapter II
Origin of Special Assessments Tor Benefits.

- The idea of benefit, £ha basic yfinciple in the’
Kansas Road Law, was at one time the eohtrolling factor
in the imposition of all public charges. Oniy very
slowly and gradually did 1egisiatures begin to adopt
other baées for taxation. ‘

As sarly as 1250 we find a record in Ehglanﬁ of the
Romney Marsh case involving the question af %he repair
of a sea~wall. An ordinance provided that the officiais
should "measure by acres all the lands and tenemeﬁ£s
- which are subject.to danger within gaid marsh® and then
"having respect to the quantity of the walls, lands,
and tenements which are subject to peril---~ghall erdain
how much appertaineth to évery one to uphold and repair
the same walls.S" A second case on record is an act for
the improving of the rivers Lea and Thames in 1601,

This law provides ¥for cléaning the passage by water
from London to Oxford" and says: “For that it is reag-
onable, just and equal that those who partake in‘the
benefit of any good work should in fit proportion con-
tribute.to the costs and charges thereof-———the com-—
missioners--shall have power-—-to tax and assess———
such of the inhabitances——-as shéll~in their opinion be

likely to receive ease or benefit by the said passage.“s



, One of the earlieét provisions for road improvement

by this methocd was an act passed by Parliament in 1662,
éﬁthorizing'the widening of certain streets in Viestmin-
sfer and providing for the dafrayal of the cost by vol-
untary subscripiicns. In case these should not suffice,
the commissioners chosen to lay out the streets were
éﬁpowsred to charge the owhers of the property in pro-
pbrtion_to theybanefits received.”

Five years later a more far-reaching act was passed,
to provide for the rebuilding of the city of London after
the great fire. The significant section of the act reads:

"For the better offecting thereof, it
- shall # % # be lawful = » = to impose any
reasonable tax upon all houses within the

~said city or liberties thereof, in propor-

tion %o the benefits they shall receive

thereby, for and towards the new making,

cutting, altering, enlarging, amending,

cleansing, and scouring all and singular

the said vaults, drains, sewers, pavements

and pitching aforesaid.t

Similar cases of benefit assessment are found in
France as early as 1672 and at a later date in Belgium
and Germany.® But these cases are not of special inter-
est since American law is based almost exclusively on
‘English law.

- According to Rosewater, the underlying principle of
Special assessments for benefit first appeared in this

country in the provision of a province law of New York

in the year of 1691.° The effective clause of this



statute was copied almost literally from the twentieth
section of the English act of 1667. It provided that a
tax be imposed upon all houses within the city in propor-
tion to the benefit they shall receive thereby. This
New York law remained unrepealed though practically
inoperative until 1787, when it was adapted more closely
to the existing necessities. Assessments weréfnc longer
to be laid upon all houses wiﬁhin the city, but only
upon such of them as were ﬁintended to be benefitﬁé‘”
This method of raising revenue for local imprcvaments
remained peculiar to New York until after the war of
1812 except to a limited extent in Massachusetis and‘
Pennsylvania.lo |

The first general development of the system cor-
responds roughly with the movement for the construction
of internal improvenments covering.the years'just before
and after 1830, when Michigén, Ohio, Illinois, Kentucky,
Louisiana, Pennsylvania, and Hew Jersey adopted fhe plan.

Another period of extension ococurred in the later
forties and early fifties, coinciding rather definitely
with the pefiod of railroad building, at which time
Maryland, Wisconsin, California, Connecticut, Rhode
Island, Mississippi, Hissouri, and Iowa adopted the
system. The final movement which has extended to all
the states began immediately after the civil ﬁar and

continues down to the present time. The courts of four



states, Tennessee, Arkansas, Colorado, and South Carolina
refused for a time to give judicial approval to the doc-
trine of epecial'éssessmentskon the ground that this was
not a uniform levy upon all property‘according to a just
valuation and Was theréfore unconstituﬁional. ‘But when
this question arose«inlxanSas, the courts ihterpreted
that sectionkof the constitution which reads, "The leg-
islature shall provide for a uniform and equal rate of
sgsessment and taxation, etc.” to mean that the rate
must be uniform invthe district in which the tax is
levied.}l This is the conventional view.

During all these years this system of finance was
limited almost exclusively to municipalities where it
wag widely used for financing the improvement of
streets, construction of sewers and drains, buiiding of
Iwells and cisterns, erection of pumps, construction of
gsidewalks, laying of water pipes, clearing and repairing
of docks, repairing of bridpges, etc.

Various limitations have been enacted in the
different states as to the per cent of the costs that
may be assessed against the benefitad property. Some
states require that the aséessment shall not exceed
twenty-five per cent of the value of the benefited prop-
erty, and others set the limit at fifty per cent of the
value. The general rule, however, ard the rule which is
followed by Kansas, permits the assessment for the full

cost of the improvement to fall upon property abutting

10



upon the improved street and extending to the center of
the block on either side thersof, the cost of intersec—
tion to be borne by the city at larpge.
Rural road building by this method was a later dée-
velopment. It was only tatural that this systenm, which
was the result of a long evolutionary process and whioh
had proven to be highlyisatisfactory in cities should be
resorted to when the demanﬂ came for similar improvements
in the rural distriets.v.The-first move in this direction
was perhaps the one made to apply it to the incerporatéd'
ro2d distriots of New Jersey. But thé first genuine ben-
efit district road law which we have been able to locate
was passed by Ohio in 1867.1% Indiana passed a similar
1aw in 18773 ana Kansas made a move in that direction
in 188714 but the act was declared unconstitutional, as
notad later. |
Although these earlj attempts had been made, the
~ proposition had gained very little headway down to 1912,
when the Good'ﬁbads Associations were orpanized in;the: |
various states. The question of road financing became
of major importance and ied to much discussion in tﬁese
agsociation meetings. E. B. Gaston, in a ?@per‘at one |
of these meetings in the gstate of Alabama in 1913, ad- -
vocated the adoption of the benefit district plan for
rural road building: The prouposition was so ably pro—
sented that it met with considerable favor and was re-

.produced in the American City Magazine along with other

11
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articles criticising and endorsing the plan.t® Notwith-
standing the fact that laws whefeby roads could be ini-
tiated and financed in.this manner had been upon the
statute béok§ of some of the states for almost forty
years, the plen had certeinly no£ been extensively used
’and was considered a new iéea, new, not because of the
benefit assessment, but because of the application of
this system to rural roads.

Property located upon a paved street is more valu-
able than property facing an unpaved street. This fact
'is so obvious that the owners of city property have long
been willing to stand the entire cost of the improvement.
Thiévis nét'because they are the only ones benefited by
the improvement, but because the property owners on the
other half of the block have a similar street to pave
and they are.eﬁpected to take care of that when society
makes ths demand. Altho, in a manhér, privately built,
- thesge streets are open to'puﬁlic use free of charge to -
city dweller and rural folk alike. Cons:quently, when
paved roads began t0 be demanded in the rural districts
the sdme principle was applied and the property abutting
upon the?road was unjustly charged with the entire cost‘}
‘The burden in meny instances was more than could be
borne. Great hardships resulted where large tracts of
only medium or low productivity abutted upon these roads
and as a result much prejudice grew up against the sys-

ten.,
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Since the advent of the automobile, conditions ha§%
changed markedly also. Thru hi@hmays are deman&ed for the
banefit of the ever incr6331ng translent traffic., Truck
and bus lines have been llcensed to use these main art-
eries, 1argely for the benefit of the cities. Due to
the speed and congestion,nwny.of the farmers a1ong these
trunk roads have come to lookvupon.the improvement, not
.as a benefit bhut as a detriment. But certainly if a
city property ownef is benefited to the extent of the
value of the improvement, the rural property owner is
aleo benefited in some appreciable amount bj a paved
road which links his property with that of the city
property owner. Certainly an all-weather road which
connects his farm with the city markets is of special
value to the owner. This is evidenced by the many
truck loads of livestock and grain which are always
encountered upon these roads. Certainly the extension
of the subdivisions of the cities far into the rural |
districts along these highways is increasing the'prica
of the land.

Of course, the landowner is no+ the only party ben-
efited, neither is the city property owﬁer the only one
benefited in his case. These special benefits must not
be confused with the general benefits to the community
at large. Therefore, in the 1light of these facﬁs, surely
we must admit that there are special benefits derived

from either a paved street or a paved highway, accruing
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to the abutting property. The problem is, to‘what ex—
tent is it benefited. Many cities are striving to reagh
an equitable solubicn and aré now charging the cost of
.const:uétion of boulevards and heavy trafficways to the
city atvlarge. Pederal-aid, State-aid, and the gasolene
‘tax are greatly relieving the situation in the rural dis-
tricts. Some states have issued bonde and have con-
structed their entire state road system at the expense
of the state at large with no charge upon the abutting
property. This latter plan has not met with much favor
in Kansas. |

However, Kansas has been one of the pioneers in the

. attempt to solve this problem. Here also, we shall sgee,

~ originally the abutting property was made to bear al-

~ most the full cost and in some cases the full cost of

the improvement. This amount has been gradually re-
’~duced until now a very small per cent of the total cost
will ultimately be charged to the land in the benefit
districts By a system of trial and error, every step
of which has been contested in the courts, an equitabls
‘basis has been‘scught for the allocation of the costs,
 and the law has been amended and rewritten into its
- present forms Many more changes will be made, no doubt,
before it is entirely sagisfactory to all concerned.

On account of this éomplex process of development,

it is impossible to separate the legislative and judi-



cial history of the Kensas law. For this reason

the two phases will be treated together in the fol-

lowing chapters.

15



Chapter IIT.
Legislative and Judicial History.

Act of 1887.

- The first attempt to eﬁact 2 Benefit District Road
Law in Konsas was made by the 1egisla£ure in 1887.16
This Act, which was known as "The Buchan Law" provided
that a majority of}the resident landholders within one-
half mile of any road might petition the county com-
nigssioners for the improvement of the road and it
thereupon becans the duty of the commissioners to cause
the improvement to be made. The petitioners named the
road, 1o§ateﬁ 1%, specified the kind of improvements,
and the time for which assessments were to be made,
not to exceed five years.

o After the road was mapped and surveyed by the
county surveyor and an estimate of costs of construc—
tion made, the county commissioners were required to
'appoint three resident land owners who were to be known
as road commigsicners and whose duty ii was to take
charge of and conduct the improvement in conformity with
the profile and specifications furnished by the county
SUrveyor.

Upan‘completion, the costs were to be prorated by
the county commissioners; two-thirds among the several

tracts of land in the benefit district, according to the
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benefits to real and personal property'deriveé from the
improvement; and one-third to the édunty, to ha paid ffom
the generalkfund.‘ | | | | | |

There is no available record ag_tc the extent of the
roads built under this law, except such as might be found
in the counties, but it is feirly certain that no exten—
give use was made of it, _

This act followed very closely the plan used by
cities in that two-thirds of the costs were tc be charged
to the abutting property owners and the district extended
‘only to the center of the section, or one-half mile on
either side of the road. |

The constitutionality of this law was attacked in a
case filed in the Wyandotte County court sometine prior .
to ilarch, 1893, on the ground that no discretion, exé
ercige of judgment, revisory or supervigory control was
vested by this law in the board 6f county commissioners}7 -
Slnce it became the duty of the county commissioners to
cause the road to be improved and to cause one-third of
the costs to be paid from the éeneral fund of the county,
thig wuas held to be a delegation of legisiative power to
the petitioners which is beyond the constitutional auth-
ority of the legislature. The law was also declared
unconstitutional in so far as it included personal prop-
erty in the speciél assessments, The court said that
"under thig law a majority of the landowners in a dig~

trict created by themselves, can impose taxes or special

assessments on other taxing districts and the whole



county, without any right of su¢h others to vote, or the
acuniy as & whole to have any voice in tihe proceedings."
After deciding the case before them; the court did
ag courts often do, and gave advice as to future pro-
cedure in the form of ‘obiter dicta." For more than
‘twenﬁy years the effect of this dicta can be clearly
seen when legislation on the subject vas attenpted.
The court said, *If the legislature had established the
~ road and caet ‘the cost and expense thereof upon the
county, the statute might have been constitutional under
a former decigion of this court.-8 If the legislature
haé)conferred upon the board of county commissioners of
Wyandotte county, discretion to order the improvement,
the control thereof, and the amount of expenditure
therefor, the statute might be valid under the conati-

tution. Art. 2. Ssc. 21.%

Act of 1901.

The next attempt at a general law of this nature was
made in 1901.19 The dicta in the "Abbott Case® was fol-
lowed carefully and as a result the procedure was s0 com-—
plicated that the law was almost ﬁorthless. Each county
in the state was declared to be a separate road district,
IT the commissioners in any particular county desired to
improve any roads they must first submit a proposition
to the voters at any general election to determine

whether a two mill levy could be made on all the taxable

18



19 -

property in the county for that purpcse.’ If this lety

carried, the commissioners were to have full and exclu—
sive control of the construction of such‘rbaﬁs as. were

built.,

After this preliminary procedure had been complied
with, a majority‘of the réeident property owners of
property abutting on any public hiwhway might petltion
for the improvement of such highway and if the commiss—~
ioners found the improvement sought to be of sufficient
public character as to come within the act they could
cause the improvement to be made. |

The money raised by the lsvy in any townshipg could
be used only in that township. Tax collected under the
levy from incorporated cities and from railroads must
be credited to the general county road fund to be used:
First, in the purchase of all macninery necessary for
the economical construction of any cbntempl&ted work;‘
second, for the surveying, mapping; and estimaﬁeé as |
provided by law, and third, the balénee was ta ba prc~ |
rated annually between the several townships accarding
to the value of roads constructed or being construeted
under the act.

The benefit district was to be composed of the real
estate situated within one-half mile on either ﬂide of
the highway and was to be assesseﬁ, 1rrespeative of

_improvements, forwonly fifteen per cent of the cost of



the road. ' The balance of the costs must come from the
fund created by the two mill levy and the improvements
which could be mede in any one year were limited to the
amount raised by this levy. ‘

Thus all the people who were to be called upon to
pay for ény part of the improvement were given a voice
in the matter, the commissioners were given complete
control of construction and discretion as to whether
the improvement should be made, the legislature desig-
nating the county as the road district, and personal
proper%y was excluded from special assessments. The
constitutionality of the law apparently was never ques-
tioned. 1In fact there is no evidence that any roads

mare svey built under it.

Special Acts.

The roads which were improved in this period ap-
parenfly were constructed under special laws enacted
for that purpnse. It is necessary that we bring some
of these into our study, although the wajority of thenm
were not, strictly speaking, benefit district laws;
because some of the important features of the later laws
- were developed in this manner.

The receipt of private donations by the township
board to be applied toward the conétruction of highways

was first authorized in 1897 in a special act for Johnson
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county. The township board was authcrized:byvthé same‘act
Lo macadamize #artain roads upon receipt of a petitioh ' |
signed by'a majority of the legal voters of the township
and to pay for same out of the general fund of the town-—
" ships.<0 |

The two mill levy and the provision allowing the
county commissioners to either buy the material and build
roads by day labor or by contract as they Saw fit séems
to have been first introduced in a special act for tyan— -
dotte and Bourbon counties passed in 1899,21

As additiqnal'evidence that the 1901 law aid not
meet the needs of the counties we find additional special
acts passed at sach succeeding session of the legislature.
For instance, in 1903 three supplements to the Wyandoite
County act were passed, three more in 1905, and seventeen
in 1907.73

The extension of the benefit district to include
all territory within one and one-half miies on either> 
side of the road and the creation of zones were first
provided for in a speciél act for Johnsog county in
1903.23 ‘hen improvemenis were completed under thisaact
the commissioners were instruéted to apportion the costs
among the several tracts of land in the benefit district
according toc the benefits to real and personal property
at the rate of $1.75 per acre for the first half mile of

land, $1.25 per acrse for the second half mile, and 75



cents per acre for the third half mile on either side of
the road. These assessments were to be in lieu of all
other road tax assessments upon this land for the‘time
such assessments were made, which could not exceed ten
years. The costs of all bridges, surveying end mapping
were to be p&iﬁ out of the general fund of the county.

"Here we have several new features emerging for the
first time; first, the benefit district widened from
ong to three miles;‘éecond, zones croated and an attempt
made to establish the proportional benefit by fixing the
ratib for each zone; third, the entire cost of the road
cherged sgainst the benefit district; and fourth, all
bridges and the cost of mapping and surveying charged
to the general fund of thé county.

while this law was still visibly linited by the
dicta in the "Abbott Case® 1t eliminated the necessity
for subqitting the proposition to a vote of the county.
But the benefit district bore the entire cost except
such as the county commissioners had a right to charge
to the county at largo under the pgeneral road laws. The
law was impracticable in that it ﬁlaced too heavy a
~ burden on the benefit district.
Bourbon county appears to have been one of the

first to launch out upon a definite program of road im~
provenent. Under a special act passed in 1903 and an

amendnent %o it passed in 1207, the foundation for an

_2
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excellent sounty system of rock roads was laid.24
H. A. Russell, acting Secretary of the Chamber of Com—
merce of Fort Scott, in an article which appeared in the
American City Magazine for April, lglﬁ, said:
"A system of rock road building began some
twelve years ago. By an act of the legislature
a gpecial road district was created and a one
mill tax levied which produced $16,000 annually.
With this amount four or five miles cf macadam
roads were constructed sach year.. In ten years
fifty miles were built out of Fort Scott.% 25
Wyandotte and Johnson counties and perhaps one or
tw7o others also built some hard surfaced roads during
this period under these special acts. Other gpecial
laws were passed but we deem this sufficient to set
forth the chaotic condition of the Kansas Benefit

District law when the Legislature came together in 1909.

Acts of 1909.

Up to this time no steps had been taken tb provide
each county with a competent engineer. Herstofore such.
work had been done by the county surveyor, who was elec-~
téd by the people and who was ofteh’aAﬁetter politician
than mathematician; or an outside ehgineer had been |
hired to do the work. At this session of the_legislawr
ture o very definite step forward was taken and the office
of County ZEZngineer created. 26 In ordar to insure a

competent man the engineer was to he appointed by the
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couﬁty commissioners.

In addition to the creation of the office of county
engiheer two‘general benefit district road laws were
passed. One of these merely revamped the 1901 law and
was evidently passed for the purpose of havihg some thing
to fall back on should the other be found unconstitu~

tional.?? Ppast resultskclearly demonstrated'that a new
| type 6f law was necessary but apparently the legislature
was not sufekthat the new one about to be passed would
receive the appro#al of the court. |

Under the first plan any proposition to improve the
roads of a county must first be submitted to a vota of
the county. If it passed, a one mill 1evy could be made
on the taxable property of the county and the fund thus
created could be used on any road in the county regard-
',leés of township lines. When a majority of the property
owners within one-half mile of any road petitioned the
county commissionera to improve their road and the com-
missioners_fbund the road to be of such public charac—
ter as té come within the purpose of the act the law
read "they shall determine that the highway be con-
“structed.® Twenty per cent of the cost was to be assessed
~ against the land within one-half mile of the road. Hach

‘mile was to be a geparate improvement district and the

- cost was to be prorated against this land in proportion

to the value of each tract, regardless of improvenments,
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as established by three disinterested appraisers. The
balance of the cost was to be paid by the commissioners
from the fund creatod by the one mill‘levy.

This law was an improvement over the former one in
that the fund could be used anywhare in the county. The
benefit district share was increased to twenty per cent.
Hore funds were available for any one particular pro-
ject but one insurmountable obstacle remained. It is
almost impossible to get a majority of the volers of a
county to vote a tax upon themselves for the purpose of
improving a road which 1is far removed from them and which
they seldom use. Realizing this fact the iegislature
passed a second law which was the first genuine benefit
district road law since the act of 1887.%8 1In many re-
spects it was so much like the former act that it was
doubtful whether it would‘stand. On the other hand it
was made to conform to the former court deciaion as
nearly as poséible and yet be a workable, practical law.‘

It provided that whenever sixty per cent of the
land owners along the line of‘anj regularly laid out
road, who owned at least fifty per cent of the land to
be taxed in the district specified, shall petition the
county commissioners fbr the improvement of the road,
the commissioners shall order thé improvement made, pro-
viding they first find the_impiovement prayed for to be
of public utility. The petitioners‘were allowed to



name the road, locate the district, specify the kind of
improvements and the number of annual payments not ex-
'ceeéinﬁ ten. The commissioners were to have full charge
‘of the construction and upon completion were to appor-
vﬁiOn three~fourths of the cost of the road, among the
}several.tracts of land in the‘district-aCCOfding to the
benefits accruing to the real property and the improve-
'ments thereon. Thig tax was to be in lieu of all other
lgoad tax assegsments on the property within the benefit
district for the time such assessments were levied. The
remaining one-fourth of the cost was to be charged to
the township or townships in which the road wae located.

The county was to pay for all bridges costing over $200

- end in case of gome unusual conditions such as sand,

creeks, etc., the commissioners might pay for that part

of the road from the general fund of the county, on the

theory, no doubt, that the county was obligated to make

- such improvements regardless of contemplation of special
vimprovements to the road.

This latter law was known as the "Hodge" or "The
Rock Road Law." Neither of these acts purported to re-
peal the other and it was evident the legislature in-
tended to provide two separate and distinct methods for
improving roads, either one or both of which might be
used in the same county at the same time. The Supreme
Court also ruled to that effect when the question was

brought before it.zg
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Law Held Gonstitutional;

The constitutionality of thé "Hodge! law was attacked
almost immediately under the doctrine of‘ﬁhe Abbott case.ag
It was argued that this act also attempted to delegate
legislative power to the petitioneis; first, to deter-
mine absolutely the location, extent and boundaries cf.
the taxing districts within which three-fourths of the
cost was to be raised by special assessments; second,
to determine the kind, character, extent and ecst of the
improvement; third, to detemine the time over which the
special assessments were to,éxtend}anﬂ vayments to be
made; and fourth, to levy one-fourth of the costs of
the improvement upon the townships through which the
road passed without their consent.

The decisioﬁ of the court in this case is an ex-—
cellent example of the force of public opiniop. After
calling attention to the dicta in the Abbott“éase,'a5~"
follows: Y“If the legislature had ccnferre§ up6n the
board of county commissioners of Vyandotte éounty,
discretion to order the improvements, the control
thereof, and the amount of expenditure therafor, the
statute might have been valid®", the couft continued:

"During the seventeen years since the
tAbbott case' was decided there has
been a steady and constant growth of
sentiment everywhere in favor of good
roads; and of apportioning their cost
of construction between the public and

those whose property is especially bene-
fitted thereby. This sentiment has



~ gradually crystallized into a popular de-—
mand, in responseé to which the legislature
at its last session enacted the 'Rock Road
Law!, It is the duty of the court to uphold
the statute unless it is apparent that it
conflicts with some provision of the consti-
tution.: It is presumed to be valid. In its
enactment the legislature evidently sought

- %o avoid the defects in the *Buchan Law' and
doubtless for that reason expressly provided
“that before the gmprovement prayed for should

- be ordered by the board, and before any tax

- could be imposed, the hoard should first
make an order finding and declaring the road
to be of public utllity.

The act of 1887 left no discretion whatever in the
ﬁoard ag to whether the improvement should be made under
that law. If the petition was in due form the hoard
was required to order the improvement made and the tox
levied, Under the act in gquestion if in the jﬁdgment of
the board of commiésionere the’taxing district was not
a proper one they could reject the proposition and re-
fuse to find and declare the improvement to be of publte
utility. The court said, "The law does not délegate to
the petitioners the power to order or direct anything
~to be done. MNothing that the petitioners do can be
regarded as‘the exercise of legislative power. They
marelywinitiate the procesdings."

The 1law was therefore held to ‘e constitutional and

marks the beginni@g‘of actual progress in road financing

under the benefit district plan. The law was not per-
fect by any means but with the constitutional question

settled there was a reasonably secure foundation to

build upon.
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Amendments.of 1911.

The section which provided for the exemption of the
lané in the road district from all other road tax was
gtricken out in 1911 and a provision insertedpempowering
the county commissioners to set a time forhearing griev-
ances and correcting appfaisements where they saw fit.

A provision was algo added permitting paymént;as'wcrk
progressed and another requiring ihe county clerk to
give notice to land owners of the amount of the assess-
ments and giving them an opportunity to pay the full
amount within thirty days, in which event no further
assessments were made against their land. Township
boards were made responsible for the maintenance of
such roads constfucted within their townships. 1In this

manner several weak points were strengthenad,ZI

Commissioners' Findinpgs Conclusive.

The law was attacked from a somewhat different angle

in 1915 by a group of taxpayers in Shawnee County.52, It
was alleged that the petition in question did not con-
tain the requisite number of signers; was signed by per-
sons who were not bona fide land owneré at the time;
that some of the signatures were obtained through false
and fraudulent vrepresentations; that limits of the

district were irregular, illogical, and unjust ard did
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nét comp1y‘with the spirit or letter of the law; that.
éheﬁéést.of the improvements were excessive and out of
- proportion ﬁc‘any benefit thét could accrueto the ad-
joiﬁiﬁg land and in maﬁy cases the taxes would exceed
the revenues from the land and would result in virtual
confiscation; thatithe law was unconstitutional; and
that the commissioners made no investigation as to the
suffiéiehcy of the petitions.

The defense questioned the right of taxpayers who
did,not 1ive in the distriet but who did live in the
 township, to bring this action.

Thevcourt ruled that any property owner and tax-
payer affected by any tax levied under the law nay pros-
~ecute an action to enjoin the county commissioners, but
- the law was upheld at every point of attack. The court
ruled that: “In the absence of fraud, corruﬁtion, or
other misdonduct, the substantial equivalent of fraud,
the findings of the board of county commissioners on the
sufficiency of a petition under | chapter 201 Sess. L.
1909 is final and conclusive.on the property ovmers and
taxpayers affected by any improvement ordered under thut
'section. This rule applies to the legality and authen-
ticity of the signatures to the petition; to the deter-
mination of the board concerning the boundaries of the
digtrict, as cet forth in the petition; and as to the

cost of the proposed improvement.®*
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It was argued by the plaintiffs that the law was un-
constitutlonai first, 1n‘that the mandatory provisians
of the constitution wére not observed in the passage of
the act; second, that it imposed a tax on the township
without giving it a voice, hearing, or representation
regarding the tax;  third, that tha heard of county com-

issioners had no discretion with respect to 1mprovements
ordered; fourth, that the act confétfed IegiSIative powers
upon the petitioners; and fifth; that it made no pPro-
vision for notice to the land owners of the proceedings
for the contemplated improvement of a road. But the
court fuled that these pbints'had been settled in the
previous case and that the law was constitutional.30

"Although this law was much better than anything
which had heretofore been enacted," W. S. Gearhart,
State Highway Engineer for Kansas, Writingvin the
American dity in 1917 says: "it had serious defects.

In the first place it did not confine the petitioners

to resident land owners. The requirement that the pe%
tition must be signéd by sixty per cent of the land
ommers owning fifty per cent of the land in the dis-
trict was too rigid. The language defining the boun-
daries was not claa&. Seventy five per cent of the cost
of improvements wasg too large a proportion to be charged
against the benefit district on main traveled highways
except possibly near large cities. It was practically
impossible to form districts including land within two

or more counties. 9%



Chapter IV

Legislative and Judicial History Continued.

Acts of 1917.

The “good roads” movement had reached the boiling
péint when tﬁe 1917 legislature met. The féaling wasg
general -that the time was ripe for action. The world
war was in progress and it was becoming more and more
apparent that the United States would become involved.
Prices were high and it seemed as though everyone had
money and consequently owned an automobile., Federal
Aid had been advocated for some time and had become a
reality the‘year before. The courts had been very
favorable toward the "Hodge" road law. Its constitu-
tionality had been upheld upon all its principal points.
To take advantage of the federal aid offered,a Highway
,Ccmmission would have to be appointed.

State Aid in road building was also being urged,
but a clause in the coqstitution apparently barred the
way. To make certain, however, a small appropriation
was put through the Legislature.34 This act was in-
mediately declared to be in violation of Section 8,
Article 11 of the constitution, forbidding the state to
be a party in carrying on any works of internal improve-
ment.35

The general road law was again rewritten, a Highway
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Commission was created, and provision was made for the
acceptance of Fedaral'éid.sG Since that yearkKansés has
received about $2,000,000 per year‘fromkthe gavernﬁegt
at Jashington to be applied toward the cost of certain
approved roads at the raté’of fiftj‘per cent of the cost
of construction but no£ exceeding $15,000 per mile. This
hag been a great boon to road building.but there is dan-
ger at the present writing that this aid will be discon-
tinued after July 1, 1929 unless immediate action is
taken. The federal government demands that there must
be centralized control of road building in~therstate‘be~
fore further aid is granted. Up to date Kansas has in-
gisted in keeping the control of road building largely
in the hands of the board of county commissioners in‘
the separate éounties. To meet the féderal requirement, -
the constitution will have to be amended. Western Kanéés
has been opposed to centralized control and they have
succeeded thus far in blocking any mévement to change .
the constitution. However, at a special sessiop of the
legislature, called by the governor for’that purposeligl
July 19th, 1928, two amendments have been submitted to
the voters, one to insure the constitutionality of the
gasolene tax law and the other to remdve the constitut-
ional restriction against state participétion in road
building, to meet the Federal requirement.

And finally, the Benefit District Road law was re-

written so as to overcomé the difficulties of the old

33
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law but retain the benefit of the supreme court decis-
ions .37

This new law required that the signers of petitioms
be residant‘iand ovners and defined resident land ovners
to mean any person residing in the county and owning
land in the district. Three options were given as to
the number of signers necessary; either fifty-one per
cent of the resident land owners owning thirty-five
per cent of the land in the district; or thirty-five
per cent of the resident cwners owning fifty-one per
cent of the land; or the owners of at least sixty per
cent of the land must petition. The law specifiéd
that boundaries could be fixed in any mannér the pe-
titioners might determine, that is, they might include
as nearly as practical all of the land benefited, ex~
cept property within incorporated cities which could
not be included. The petitions must designate the
road to be improved, lands to be included in benefit
district, the kind of material to be used, the width
of surface to be paved, and the number of asseésments to
be made, not more than tﬁenty nor less than ten.

Any Federal aid or other donations were first to be
deducted from the total cost and the remainder was to be
apportioned, fifty per cent to the county, twenty-five
per cent to the townships divided according to the area

of the benefit district in each, and twﬁéty—fi#e per



cent among the several tracts of land within the benefit
district according tb.the benefit accruing tc the‘feéi
property and improvements theraon. - | |

The county commissioners were reqnlred to hold a N
special session to hear complaints~and were allowed to
alter or change any apportionment for gocd cause. The
county clerk was requlred to notify each land owner as
to when the hearing would be held and as to ths amgunt
of his assessment at least two weeks vefore the date of
the hearing. The land owner was perﬁitted to péy the

total amount of his assessment any time within thirty

days in which event no further assessment was %o be made.

In special cases where the cost of construction was
unusvally heavy the commissioners might charge sixty per
cent of the cost to the county after donations were de—
ducted and reduce the benefit district share to fifteen
per cent. If the cost was not paid by the lanﬁ}owner
within thirty days, bonds were to be issﬁed‘and anmual

levies made on the land sufficient to cover the prin-

cipal and the interest. All bridges and culvertis cost-

ing less than $2000 or having spans of not more than .
twenty feet were to be charged against the improvement,
but longer bridges were to be paid for by the county.
Petitions might call for improvement of roads in more’
than one county and in that event the costs were to be

apportioned according to the area of the benefit dis-
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trict in each coﬁnty. :Ail roads 80 imprbved were to be
maintained by the county.

| ’A‘prcvisiohkwas also incorporated in this law
whereby twenty per cent of the resident land owners of
any éoﬁnty might petitibn the county commissioners to
vcéll a special election and submit to the voters any
propésitioﬁ for the permanént improvement of thirty
niles or nmore of road within the county. If a majority
" of the votes cast were in favor of the project, the |
commissidﬂers were %o proéeed with the improvément and
the entire cost after deducting Federal aid or other
donations was’to be charged upon the taxable property
of the gounty at large. If payment was to be made by
levy only such amount could be built each year as could

be paid for, that year.
Results.

' The good roads germ which had been struggling for
existeﬁce for almost thirty years now began to multiply
rapidly. Under the act of 1901 nothing was accomplished
and sven under the acts of 1909 only a few counties were
able to make any headway. Bourbon county, as previously
states, was one of the pioneers, due largely to the per-
gistence of a few men who believed in good roads. There
the idea of building roads on the pay‘as you go plan was

given a thorough test. As a result of ten years of sys-

&6



tematic work fifty miies,of rock roads were built
radiating out of Fort Scott. It was demonstrated
that under this system it would take a lifetime to
build up the roads of a county and by that time the
roads first built would be worn out and the next gen-
eration would have the same thing ﬁo do over again.
Under that plan it would be impossible to have a
gystem of good roads but only a good spot here and
there.

lir. Russell, in the article‘reférred to on a
preceding page, says: "In the winter of 1915 a move—
ment was started under the 'ﬁodge' road 1aw to exténd
the system (referring to the Tifty miles which had
been built in the ten years previous to that time) and
in spite of the fact that this law compelled the farmers
in the benefit district to pay seventy-five per cent of
the cost of the road, petitions were circulated for over
fifty miles more of macadam road. In 1916 contracts
were let for twenty-seven miles, and in 1917 at the
time the article was written petitions were being cir-
culated for thirty additional miles,"25 He also states
that the twenty-seven miles contracted for in 1916
exceeds the amount contrécted for during the same time
in all the balance of the state.

No doubt much of this movement wés due to the be~-

lief that a new law would be passed at the cbming ses-
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sion of the legislature which would readjust the burden
of the cost. At any rate a provision was included in the
1917 law which made it retroactive. A case involving
this question came up later and the courts held that
roads, theretofore petitioned but uncompleted and upon
which costs had not been finally apportioned, might
benefit from the new law,38

fwwwhen the new law was paésad in 1917 Kansas had only
a total of 390 miles of hard surfaced roads and the
majority of that was macadam.® This law provided for
three plans of financing such roads: first, by voting
county wide bonds; second, by voting an annual tax of
not over three mills; and third, the benefit district
plan. 1In the period from May, 1917 to the date of Mr.
Smith's article, August, 1918, he says, "The people of
Kansas had financed over seven hundred and fifty miles
on the Benefit District Plan alone."™ This plan appeers
to have been much the most popular of the three. The
seven hundred and fifty miles referred to was widely
distributed throughout the state and called for various
‘types of construction, brick, concrete, gravel,
macadan, and chat.

While a few of these counties failed to carry on
and complete their projects the greater majority of
them did and this is the real beginning of a state-wide
éystem,of hard roads. Thus Jjust thirty years after the



first attempt to establish a Benefit District plan for
County road buiiding a fairly saﬁisfactory system wés
hit upon. At any rate it appéaled'to the people’and‘
préduced results. As we shall see 1§ter‘on,'the plan
had its faults and has‘been amended from time to time.
Sometimes the amendments have proﬁen beneficial and
sometimes hindrances. Progress hés also been contested
in the courts at every step. The Ameriéan plah is to |
pass a law and put it into operation. Soocner or later
those who do not favor the law will attack it in every
point which appears to be vulnerable. When a weak
point develops, it is patched up with an amendment at
the next session of the legislature. If the patches
become too numeroué, the law is rewritten so ag to con~
form to the court decisions. Thus to know correctly
what the law is, one must not only read £he statuté
books but he must know what interpretation has been
placed upon each point by the courts and he must also be
able to predict what the courts will do on other points
which may not have been contested.

.This law was no exception to that rule. Althcﬁgh
the constitutionality of all the principal points of the
0ld law had been pretty‘definitely settled, and the new
law had been drafted, so as to comply, as neérly asg
possible, with th2se decisions, no one knew exactly

what the courts would do. And as the law began to be



applied, different interpretations were given to many
sections by lawyers of equal ability. The injunction
was the favarits weapon of the opposition. Long delays
reéalteﬁ- Thefé‘was no limit to the time when technical

questions ccuid be raised.

Amendments of 1919 and 1920.

AS a result, several important amendmenis were made
in 1919.40 A provision was added which was later inter-
preted by the courts to bar any restraining action to
prevent the making of the improvement, or payment there-
for, or levying of taxes, unless such action was brought
within thirty days of the date such cause of action
arose. Another provision stated that changes in
ownership of land after the petition was signed were
not to affect the yetition and the filing of supple-
,mental'petitions at any time before the contract for
improvement was let was provided for. State lands were
made liable for their share of any such asgsessments and
the governor was authorized to sipn petitions as repra-
- sentative of the stata‘and the state treasurer was com-
manded to pay such assessments from any fund not other-
wise appropriated. .

lfore than one type of road and different widths
mizght be specified by the petitions, thus aiving the

commissioners some option, subject to the approval of

40



the 3tate Hipghway Commission, but if the pstition speci-
fied one certain type of road, only ﬁhaﬂ type could be
built. The project must be accéptaﬁle for federél aid
and not more than the maximum number of assessments
allowed. The coﬁmissioners'were allowed to change the
routing when unsurmountable difficultias'ﬁere met up
with or when public safety demanded such change. The
county commissioners were also permitied to either con-
tract for the improvement or they could furnish the
naterial and cause the work to be done by day labor.

The amount which could be advanced prior to the
conpletion of the contract wasg reduced from ninety to
seventy per cent. If a contractor fdrfeited his con-
tract the commissgioners were authorized to collect the
suraety bond and complete the work. They were also
authorized to purchase gravel pits, stdne quarries,
~ete., and to construct roads leading to them when the
cost of each pit or quarry did not exceed five thouszand
dollars.

Third class cities wera to bes included és a pertd
of the township in which they were located and any road
constructed thru such city, of the same type &s the road
under congtruction was to be paid for, fifty per cent by
- the city and fifty per cent by the county. But if a
different type of construction wag used all additional

cogt must be borne by the city. When a bhard suffaced



road was to be constructed alongside the corporate limits
of a city, the citj at large must pay fifty per cent of
the cost of construction and the issuance of bonds in
paymént‘théfeof wés authorized.. Any land within one mile
of suéﬁ city which had not been included within the bene-
fitfdistriet might alsoc be included by the county com-
'.missioners._‘ |

Provision was also made for the issuance of bonds
as the work progressed, not in excess of the estimated
cost to be assessed against the county and township.
Either the county or township might pay its share or
any part thereof from the general or road fund and in
that event its levy for such bonds was to be reduced
prdportionately.

| Joint projects bétween two or nore counties were

made possibla'by another amendment passed at the special
segsion of'19é0.41 A provision was added at that session
also allowing the commissioners to pay for material pur-
chased up to ninety per cent of iﬁs value when such
material had been delivered and accepted by the engineer.
These acts were alsoc made retroactive to apply to all
uncoupleted projects which had beeﬁ started under former
acts.

The object of'these amendments can be plainly seen.
Obscura passages had to be cleared up and difficulties
which developed in the application of the law had to be

removed. This is the patching process whereby weak
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places in the law are reinforced, referred to ébcve.,

gourt Decisions.

Numerous cases continued to be brought into the

courts which are of interast to ug now.

Validity of New Law Established.

The first one of major importaﬁcé which was carried
to the supreme court was that of the State vs. Raub, which
was a mandamus to eompel the clerk of Shawnee County to
join in the execution of certain bonds authorized by
vote of the elsctors, to pay for permanant’imyrcvemént
of a highway.42 The defendant questioned ihe‘valiéity
of the law, method of payment of bonds, and claimed the
bonds issued were in excess 6f the expenditurés,

Petitions had been presantea.tb the county commiés—
ioners in compliance with chapter 265, Laws of 1917, with
more than thirty-five per cent of the resident land
ownersg owning more than fifty-one per cent of the land
in a distriect on the road known as the Lawrence-Topeka
road. The commisgioners Ffound and declared the road to
be a public utility and the surveying had been éone; plans
drawn, and an estimate made which was approved by the
State Highway Commission. Contracts had been let and
work had proceeded to the amount of $161,804.15 when

the action was begun, Donétions including federal aid
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anounting to $147,150 had been received and the balance
of the costs had been apportioned to county,township,
and benefit ﬁistrict.

No contention was made that the steps taken by the
- county commissioners were not in conformity with the
statute but the constitutiomality of the statuts was
attacked; first, in that it contravened the uniformity
section of the constitution;45 second, that the legis—
lature had attempted to delegate legislative power;
third, tha£ it infringed upon the constitutional limit-
ation, preventing the state's carrying on internal ip-~
pravements;v44 fourth, that it violated that section
of the constituion ﬁhich provided that "No tax shall be
levied except in pursuance of a law which shall dis-
tinctly state the object of same etc.";*5 fifth, that
. this chapter was in conflict with another act passed by
the same legislature regarding the construction of
bridges; %6 sixth, the interpretation of of chapter 246,
Laws of 1919, was questioned; and seventh, that the law
authorized unwarranted sxpenditures of money which would
result in the insolvency of the municipality. |

The court ruled against the plaintiffs on every
count. - The county is the taxing district for that part
which is imposed upon the county and likewise the town-
ship for that part of the burden which is imposed upon

it. 1In each separate district the tax will be uniform
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and that is all thet is required accord;hg to former
decisions of this court.?7” Thia;limitaﬁion, as has also
baen deternined, hashho applicaticn io special assess-
ments. 48 And there is nothing whieﬁhapproachas/legis~
lative power in the hands of the petitioners. They |
simply initiate the proceedings and the determination
as to whether the road is a public utility or should be
built is left to the discretion of th§ county board ., Théy
can refuse to build the road‘uﬁiil one of proper type is
proposed. Former cases were égain cited t§ bear out
this decision.?® The court ruled further‘that there was
no valid ground for the contentioﬁ that the state was en-—
gaging in 1hterna1'1mprcvements undér this>act, This
linitation does not apply to counﬁies,.townships, and
citiss of the state and the legislazture has the same
right to provide for a highway commigsion to supervise |
and regulate construction aékto provide pubiic utility
commigagiong, o0il inspectors, and such like. The fact
that state funds are‘expended for inepection and regu-
lation does not make the state a\party td ‘the,business
or werk carried on. | 4

The fourth contention was aimed at that section of
the act of 1219 which permiﬁted the county or township's
paying their respective shares in any project from the
general ox road furd if such funds were sufficient after

deducting all proper charges. The court held that since
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‘ the exact amount which any tax will raise cannot be
definitely ascertained in advgnce,'surplusss must
necessarily arise and the legislature has power to pro-
vide for these surpluses. |
On the fifth point the court found that‘the road

.1aw w&s not in conflict with the bridge law but supple-
mental to it. The provision that bonds may be issued
from time to time as they may be required upon approved
estinates makes clear tlat the legislature intended
‘that bonde were %o be issued before the work was con-
pleted.

| Lastly the court held that the guestion of unreas-
onable eXpenditure wag one for the legislature and not
for the céurt. Thus the coﬁstitution&lity cf thé new

law wes established and many obscure points interpreted.

Withdrawal of Names from Petitions.

An Interesting case camp up from Gaary county, in-
volving the question of withdrawal of names from a
petition.%0 A paragraph in section one of the orizinal

act readg as follows:36

®*After the filing of a petition
with the board of commissioners no signer thereon shall
be permitted to withdraw his name therefrom." But in
1919 this section mas amended to read, "Thirty days af-
ter the filing of a petition with the board of com-

missioners no signer thereon shall be permitted to
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withdraw his nane snerefrom. Another section prov1ded
that upon receipt of peultlon the ccmm1531oners were to
give at least ten days notice of & meetlng.where inter-
ested partios might meet to discuss the petition befdré
its accéptanoe by the board. o '

The statute was construed not to give the peﬁition~
ors the absolute right for thirty days after the’éetitiqn
iz filed to withdraw their nanes except in thé event the
board has not taken final action, After a ten days
notice and & hearing is held, the board has authority
to act, unless in the meantime a sufficienﬁ number df
signers have withdrawn theif nemes from the petition.
Objections to and arguments against the petition are
not sufficient. Petitioners have no right to withdraw
their names from & petition after final action has been
taken thereon by the board of conmissioners. |

The court also ruled that the provision in the
statute for additional or supplemental petitions is for
the purpose of adding to the road district; but, this
docs not affect the finality of the resolution estab—
lishing the benefit district as originally petitioned

for,

gonditional Petitions.

The right of petitioners to insert conditions in a

petition was questioned in Barton county. A petition was



filed which contained the condition:

‘*and 21l on condition that no award for

the improvements herein prayed for ghall be

made upon any bid which will make the average

cost of the same per mile, more than thirty

thougand dollars and then only in case

federal ald is secured for at least fifty per

cent of the cost thereof.®

The county commissioners regarded this condition
as mere surplusage and not binding and were preparing
to disregard it when an action was brought to restrain
them.®} The supremna court held that if the petition is
received and acted upon by the board, the force and
effect intended by the subscribers must be given to the
condition, and that the petitioners conferred no
authority upon the board to construct s road coeting more
than the amount stated in the limitation.

The right of the plaintiff in this case, who had
not signed the petition, to bring this action, was
also questioned but the court held that any property
 owvner in the district whose lands would be charged with
a part of the cost of the improvement is entitlezd to
insist upen the fulfillment of the conditicns even
though he did not sign the petition. Ané such a 1limita-
tion placed in a petition, altho it is not authorized by

law, does not rendsr the petition null and void, accord-

ing to this decision.

48



Lffect of & Second Petition.

This same Barton county project was divided into
sections 4, B, C, and D, but all were included in the
same petitionmoriginally. After the above mentioned
restraining order was granted the people in Secﬁion D
presented a new petition without this condition and the
road was built. The question later arose as to whether
the balance of the road or section ¢ could be built
under the first petition provided the cost did not
exceed tho limitation set. A case involving the gques—
tion came up to the supremes court, and a decision was
rondered tc the effect that the former petition wes
rendered null and void by the new petition which carved
a new benefit district out of a part of the cld one.2?
The thirty day limitation was held not to apply in this
case since the commissioners had no petition of any

sort before then.

Reasonableness of GCharges Upon a District.

8111l another interesting case graw'out of the

Barton countiy controversy.s5 The original projeCﬁ was
26 miles long and the commissioners proposed to buy
nachinery and construct the improvement by day labor.
Prior to tho issuance of the injunction they‘purchased’
machinery and equipment to the value of $168,000,00.;

This was left on their hands with no means of raising

49
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funds to pay for it. Later when section D, which con-
~ sisted of only about five miles, was being constructed,
the.commiSSioners’prepared to issue bonds against this
project for the full $168,000 until some disposition
could be made of the equipmeht. The county clerk re-
fused to issue the bonds and the State Highway Engineer
 refused to sanction this proposition. A mandamus was
sought to compel‘these officials to perform. |

The supreme court held that a mandamus will not
igsue in such cases. The court said an expenditure of
a sum of money for road building machinery to construct
a proposed highway of twenty-nine miles may be alto-
gether ﬁnreascnable in amount when only five and a
fraction miles of such hipghway must carry the entire
burden. The commissioners were allowed to charge only
the prorata share of this total amount to this section.
The right of the commissioners to purchase the eéuipment
was recognized, but the method of‘handlihg the proposi-
tion was held to be illegal.

Issuance of Bonds.

A.élightly different angle of the bond questioh came
up to the supreme court from Reno county. VWork had been
started on a projecﬁ in that county in 1918 under the
act of 1917, whichvprovided for no bond issue until the
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work was completed. VWork on this project was still in
progress when the ahendment‘was passed in i919:ﬁﬁich
provided for the issuanqe of boﬁds ag the work‘prof;,
gressed. Altho this amendment épecificélly stated that
it was retroactive and apﬁlied to allyuncampleted ﬁro~
jects begun under the former law the‘county clerk fa~
fused to enter any levy upon the tax rollé to meet‘the
first payment on bonds and interest on the ground that
the bonds were not authorized byllawf He contended
that taxes can not be levied for the payment of bonds
until the improvement for which they are issued is
completed. v -
An action was brought against him to compel the
extension of the levy and the supremé courd held that
under the provision of the law gé amended in 1919 it
is not necessary that an improvement shall be com-
pleted before general county and township taxes can be
levied to provide a fund to meet at maturity the first
installment of the bonded debt created therefor, not-
withstanding that local asséssmants upon the land

specially benefited cannot be made until completion¢54

The Effect of Misrepregentation or Fraud.

The effect of misrepresentation or fraud upon a
petition was involved in another case from Reno COunty.ss'

The petitioners asked to have their names stricken from
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the petition on account of alleged misrepresentation

on the part of those who circulated them. ' The specific

| charge was'that the cost of the proposed road would not

| be’to exceed @25,0@0 per mile when it would be much

greater; No actioﬁ‘was taken by the plaintiff until

some eighteen months after the road had been declared”

to be'a.public utility by the county commissioners.
’The‘ccurt held that éuch statements were mere ex-

pressions af opinions rather £han fraud and that ordin-

arily no one has a right to rely upon such expr9381ons.56

A represehtation as to what may occur in the future or

ag to future values, prices,‘or profits is mere matter

of opinion.57 The signers of the petition had the same

means of information as thosge th circulated them.

Neither knew of what material the road would be con-

gtructed. Tne commissioners had the authority to dé—

termine that. ZEven though there had been misrepresen-

tation in securing the petition the limitation pre-

seribed in the statute which bars the removal of names

after the petition has been filed with county com-

misgioners would not have bean removed. 58

Action Barred After Thirty Days.

A petition was filed in ﬂontgomery'county June 23,
1919 and was granted July 9 of the same year. Notice

to the land owners was published immediately as required
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‘ﬁy law. A request was made for fedoral aid but the ;
work was delayed until April 6, 1921. An action was
begun May 18, 1921 on the ground that there was nﬂt ‘rd
the required number of signers and that the signers did

not represent the requlsite proportzon‘of land ste.

U

But the court held that the action could not be main'
tained since it was not commence& within thirty daye |
after the making of the order directing the imprevani
ments.%® This point was also involved in the Barton' ”
county case referred to abova.eo In that case the cbuft
ruled that even tho the clause cuts off all controversy
touching the matters had and done prior to thirty days
before the suit was filed, since the case was filed
within less than thirty days of the.day cause of ﬁction
was given the act of 1919 was complied Witﬁ. Thus it

is pretty well settled that no action cen be brought
unlegs it is commenced within thirty days of the

time cause of action arises.

Conditional Approval by Commissioners.

A petition was filed in Brown county for the improve-
ment of six miles of road from Sabetha north té the State
line on May 5, 1919. On June 26, 1919 the county com-
missioners'found the improvements as prayed for to be of
public utility and ordered that the road be improved up-
on three conditions: First, that federal aid to the



'axtent‘of fifty per cent of the cost up to thirty’
thousand dollafs,per mile be secured; second, that the
proposed capital highway from Topeka to Omaha connect
therewith at both ends; and third, that Brown county

* commissioners pass a gimilar order for improvement of
the road.in‘Bfown‘county'fram Netawaka to Sabetha via
Fairview. An action was brought in mandamus to force
the commissioners to proceed and they protested it was
not their duty to proceed until the conditions were ful-
filled. The plaintiffs contended that after the com-
missioners found the improvemént to be of public util-
ity the act of 1919 made it iheir imperative duty from
which they could not escape by inserting conditions.

The court held the contenfion‘of the plaintiff to be
unsound as it treated the.action of the board as two
independent steps, the finding andthe order. The condi-
tion applied to the finding as well as to the order and
such & conditional finding is not sufficient to author-
ize an order for the constfuction of the proposed

improvement.61

54
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Chapter ¥ -
. Legislative end Judicial History Conkinued

Amendments of 1921,

Ia order to'prévsnt a répetitionfofi%he,aarton county
equipment tengle the act of 1919 was emended in 1921 80 as to
authorize the ccunty‘commiSSionérs to buy such equipment as
deemed necessary, necojﬁing to the estimate proposged by ohe‘
county engineer which must ‘also be avproved by the State Hi@h~
way engineer, and to pay for same by the issuance end sale of
county bonds which shall mature in not more then twenty years,
Upon the completion of any road in any benefit diStrict'bn-which
ihe mgchinery was used an estimation'of depreclation to the equip~
ment must be made and‘approved by the State Highway englneer and
'this emount vith interest on bonds issued therefore charged +to
" that particular project. @ special levy was providea faf the
retirement of the equipment bonds for such.equlpment as might be
retained by the connty for gennral road work.eg

The method of apportionment of the townships share of the
cost was changéd so that twel#e and one-half per cént‘was to be
apportioned to each township according to the area of the bemefit
diétrict in each township in which the road is 1bcated and fwelve
end one-half per cent according to the length of the road in eaéh
township. If the road is upon the line between two townships or
within eighty rods.thereof it 1s to be considered as located one=-
half in each townshlp for the purpose of dividing the apportion
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ments The county commissioners were also authorized to

begin issuing bonds end levying eassessments against‘the land

in the benefit district in the seme meuner that the county and
township share had been handled, as soon &8s the contract was
let or work begun by the coumnty forces, based ﬁpon the estimate
of engineer, tut in no event could bonds be 1ésued in excess of
'thé estimated cost of the roads A provision was made whereby
both the county and township might, if they saw fit, levy a
spgcial tax of not eicééding one mill each in order to pay
their respective shares of thercost of any benefit distr1ct

road without the issuance of bonds,

Iffect of Sunnleméntal Petitions.

A provision was made for the filing of supplemental
petitions for the purpose of rerouting a road which has already
been petitioned and ordered improved. In such cases the origical
section which is to be'abandoned'must not be built and no taxes
can be levied for the construction of it. This act was made re-
troactive also. ,

| A case in the court of Allen county almost immediately

involved this question of rerouting a road which had already been
e titioned for; The commissioners had found i% to be of publie
}utility and three thousand dollars had been expended for pre-
liminary.WQrk.‘ Bids had been advertised for and all rejected

on accoﬁnt of their being too highs A new petition was presented
to the.county commissioners which'contained ninety-five per cent
‘of those who sigmed the first petition end ninety-one per cent

of the property owners in the new district, asking for a different
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kind of pavement and a slightly'dhanged route and a slightly
different benefit districts ‘The commissioners agréed to the
changes A mandamus was instituted to compel‘%he‘commissionefs
to build the road as originally ordered by them, The supreme
court ruled that the law clearly anticipated such emergencies;
in the first place, when it provided for filing of additional
or supplemental petitions at any time before the contraét'had
been let; second,; when the commissioners~were permitted to re-
route a road to eliminate e sharp curve or avoid dangerous
places; and finally, whemn provision was made specifically thet
land could not be taxed for the original route under the first

- 63
poetition when a second had been ag¢cepted chenging the route.

State-Aid-Road-Fund Croated.

~ Altho the state could not directly engage ia making inter-
nal improvement without smending the constitution, a way was de--
vised to get. around this restriction. The legislature of 1921'
crented a State-ald road fund snd provided foxvthe'ﬁeﬁositing in
such fund of a certain portion of the motor-vehicle registration
i‘ee.64 |

The fund was to be uséd to ald in the constructlion of roads

end higrways and to reimburée'the counties a certain per cent of
that which had been expénded:for pexmanent‘imprcvement since
Merch 1, 1919, in no case to exceed twenty-five per cent of the
cost of the road or a maximnm of ten thousand dollars per mile.
The county, towvmships end benefit districts were to each be re-
imbursed in proportion to psyments already mades Reimbursements

on complete roads were to be made only on condition that they

were bveing properly maintained. A controversy apparently arose
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over the interpretation of this law, Section elght as 1t vas

originelly passed, read: "The board of county camnissloners

are hareby‘authcrized to apply the state-aid road fund, eto»—--"

and "the boqrd of county commissionbrﬁ shall reimburse tha .

caun%y, ete.auw" The next - saosion of ﬁhe legislature amended

............

nay epply == may re1mburse~~~-“ thus making plain that relmbursen
' 65
ment was optienal rather “than obligatcry. | Tgis'qucstion of

..........

,,,,,,,

Statutes Revised.

The 1925 legislature provided for the vevision of the Kenses

laws and the benefit dlstrict road law which oriwinally was chapu'

ter 201 of the Laws of 1909, as amended by the succeeding legisw
latures became article seven, sections 68-701 to 68=~719 in the

Kansas Revised Statute of 1923,

.......

The Assessment of Railrcaﬁs.

Quite often the railroads were extenaive property -owners

in these benefit districts and came in- for a heavy share of

the taxation. Various methods of arrivinc at the amount assessed

.........

..........

........

) expectea that railroads in general will favor eztensive hard

road systems, éespe cially the trunk- 11nes.~ It is true on the

.....

the other h&nd uhen truck and stage lines are - allowed to use

these roads almost free of charge and operate in direct: come
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it 1s perfectly natural that the railroads should not favor

a proposition whien opefates directly to aecreaée thelr raﬁeﬁﬁesi
it is obvious in the majbrity of the:Cases that they are asking
only for a square deals In a case ﬁhich:origingtea in Mitchell
county the railroad land was actually taxed at the rate of more
than $6% per acre while the farm land on elther slde vas taxed
only $3.50 to $4400 per acres The'qhairﬁan of the board of ¥
county commissioners testified thaﬁbin makiﬁg theiapppr%ionment"
they took into consideration the fact that the rail?baﬁ'compan& o
had réeeived several thousand‘ﬁollars for ﬁanlingvﬁaﬁerial usad
in the constructlon of the road and that ;n past years meny thoué
sands of tons of alfalfa had been raised in the community which
could not be marketed on account of the condition of the roads
end that they believed the rallroad would derive an additional
revenue from this improvement¢ In figuring taxes the valuation
placed upon the railroad property of £$19,000 per mile by the
state tax commission was used, while the commissiéners placed
the value on all the other land. | -

The supreme court affirmed the‘judgment of the lower court
which held that th@é taX'was d;scriminately unjust, and unlawful
and the county was enjoined from maklng the assessmemt.ﬁs'

A similar case,from Labstte county, involved two questicns;
First, is raillrcad right-oznway "1ands ox'real property™ within
the meaning of the law,67 second, may”the county cammissioners

adopt the valuation df railroad property made by the state tax

conmission?
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The supreme court held that the right of way of a roile-
rdad company may be assessed as other"real property and the
improvements thereon® for its proporitionate share of the costs

of eonstiumiﬁg a hard surfaced road,68 "Thé word 'land' and the
vphrases 5realtestate’ and *réal nrope"ty"inolude 1ands,
‘tenﬁmanﬁs and hereditaments, and all rights tggrcto and in-
uerasts therein, equiteble as well as legal,” "An interest

in land, however small, is qufficibnt,"70»4-~—~~~ But in making
' the assessment under this law, the county board should follow
the same g&nera1 methoﬁ in respect to railroad property as is
followed with reference to other proverty which is 1iab;e for
its proportionate share of such costs.

On the second point the court ruled that since all rail-
road property, re al, personal and mixed 1ls classed as personal
property,fcr the purpose of general taxation, the State Tax
ccﬁmx ssion valuation is not a proper besis for fixing the
valuation of a railway ocmpany s "real property end imp;ovembnts"
actually within such xoad benefit district, for the purpose of
assessment to pay thé cost of constructing a herd surfaded road.
That valuation inpludes items such as franchises, rolling stock,
material on hands, supplies and tools, end moneys and credits,
The chapter in question does not authorize the levying of assesse
nents on personal property. This questlon come up enew 1in 1926
in Anderson coﬁnty end the courts agein ruled the same Way.?l

The Supreme court of the United States in an Arkansas case

. 72
appears to have held a contrary opinion in 1219, In that



. 61
- case the plaintlff road sought to enjoin the levying of taxes
| on its improvements, rolling stock, materiaig etcs The law
in thet state simply specified that the cost of the improvad
road was to be made a charge upon All real property, railroaﬁs;"
and tramroads in the districts The court ruled that, “the velue
of property results from the use to which it is put, andwaries:
with the profitableness of'that usey present and prospectlve,
actuel and anticipated, ' It may well be doubted whether any
better mode of determining the value of that portion of the
track within eny county has been devised then to ascertain the
value of the whole road and apportioﬁ the value within the
county by its relative length to0 the whole®,

In another Arkansas casé, hovever, the board assessed
the benefit to the railroad as $7,000 per mile or & total of
$£67,900 for the district wherein 1l.2 miles of gravel road was
being coanstructed and in which the railroad had 9+7 milss of
track and & right of way of one hundred thirty acres.'.The
farm land in the same district was divided into five zones and
assessed without regard to improvements at twelve dollars per
acre in the first zone, ten dollars per acre in the second,
eight dollizrs in the third, sixvdollars.in the fourth, and
five dollars in the fifth., A pipe line and & telephone line
in the district were assessed three hundred dollars per mile
each'without any designated basis, In this case the same court
ruled that "obviously the railrond compeny has not been‘treated
like individual owners and we think the discrimination so pale

pable and arbitrary as to amount to a deniel of the equal pro=
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, 73
~ tection of the law, Benefits from local improvements must be

| estimated upon contiguous property according to the same
standards which will probably produce approximately correct
general results. To say that 9.7 miles of railroad in a
purely farming section, treated as an aliquoit part of the
whole system, will receive benefits amounting to $67,900 from
the construction of 11¢2 mliles of gravel road seems wholly
" improbable if not impossible.

"It is doubtful whether any very substantial appreciation:
"in velue of the railroad property within the district will re-
sult from the improvement, and very clearly it cannot be taxed
upon'ébme fanciful view of future earnings and distributed values,
while.all other property is assessed solely according to area
and position. Rallrcad property nmay not be burdened for local
improvements upon a basis wholly different from that used for
asgertaining the contribution demanded of individual owners as
nacessarily td‘prOduce manifest inequality. Equal protection of
the law mﬁat te extended to all,"®
| Apparently taking nofice of the fact that all the caces had
‘been decided in favor of the rallroads and perhdps desirous of
finding out just where the limit was an action wus brought in the
eourts of Jefferson coummty to enjoin the county commissioners from
levying on the property of the plaintiff railroad to pay for a
paved roade The commissioners in this county had beenvery fair

and altho all of the rallroad property was in the first zone (A)
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it was placed in zone (F) for the purpose of assesément, zZone

A was assesseqd - thirty-four per cent of the amount assessed
against the district, zdﬁé B twenty~five per cent and £0 on

down to F which was assessed only three per cent of thé total.
The plaintiff's property consisted of approximaiély elghty acres
of right of way wifh 6,10 miles of double tracked main iiné and
1l.42 miles of side track and certein station buildings. Altho
they owned only atout 1/100 of the land in the district the great
value of their improvements forced them to p;y about one-tenth

of the districts share of tie tax.

The railroad company contended' first, that grading, ballast,
rails, ties, culverts, signal posts, fences, and the like were not
improvements within the meaning of the 1aw*5? and second, that the
paved road was not & benefit to them, but rather a detriment to
their interests.

The supreme court held that Such 1mprovements are properly
included in determining the value of the raiiway's "real propefty
end improvements therecn™ and that there was no discrimihation
or injustice in the method used for assessing the plaintiffts
property.74 As to the claim of no benefit the court said: "Either
as & matter of law, or as a shcwing of evmaence, it may be de- ’
termined that a paved road is a beneflt to railway property, for
which 1% may be taxed like other property, so long as there 15
neither disérimination'or injustice in subjecting the railway

property to such taxation.
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"The faet that a paved road parallels a rallroad for a
few milés and because of a possibility that :otor trucks and
cmnibuses may use the road as canpetitors of the railroad is no
evidence that the latter can derive no special benefit from
the donstruéticﬁ of the roeds A horse-ranchmen with a thousand
écres in zone A might cia1m that the roéa.was no benefit to him
on the game ground but he would receive no serious consideration.
- Both a horse~ranch and a railfoad located in a community with
' paved roads and eofﬁespoﬁding public lmprovements is worth mdre
then one in an undeveloped, unimproved county.®

Inwa similar case thé United States Supreme court ruled:
"Anything that developes the territory which a rallroad serves
mist necessarily be of benéfit to it, and no ageﬁc& for such de-~
vélopment equéls that of good roadsa"?z

Thus it seems to be pretty well settled, in the minds of
the courts ét-léast; that railroads are benefited by improved roads.
And that they must pay‘ﬁheir proportionate sharc of the taxes.
‘But it is equally well settled that they must be treated like in-
dividual ownsrs. An unjust, discriminating tex based upon some
faneiful 6r unreaﬁdnable notion of future benefits will not be

tolerated.

Time of LevVying Assessments.
A part of Section 2 of the Act of 1921 reads as follows:
"Upon. completion of & section of road vhich foms a part of

the improvement of a road petitioned for under the provisions of
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this act, or the grading, draining and culverts furmin@‘a ?art
of the improvement under a ﬁétitiontspeoifying that the régd
shell be hard surfaced, the board of county commissioners mgyf
levy assessments againstihe lands benefitted thereby for eightyv
per cent of the benefit district's share of @ﬁé‘ecst of the
completed work amd shall levy additional assessmentsvfor the
remainder of the costs, equitablyiadjusting‘tha'ép@brtionmenty
when the entire improvement is_ccmpleteﬂ.“f"Taken in conneeﬁienu¥?
with other passages in this section the méaning was obsoure and
as a result a case arose in Jefferson county involving the G
question.vs‘ | A

The oommissioners,after the gradiné, dréihing,and éulﬁerts
forming a part of the improvements under the petition in'question
were complete, proceeded to levy an aséessment agalnst the lands |
in the benefit distriét for eighty per éent of the benefit
districts share of the cost. Certain taxpayers sought to enjoin
the levy at that stage on the ground that the commissioners had
no authority to make it,and that the assessments were unwarranted
and unjusts. But the court interpreted the law asvcontaiﬁing |
two conditions under which assessments could be madet fivst,
"upbn tha;completion of a section", and seconﬁ,“'upon completion
of the grading, draining and culveris forming a part of ﬁhé inme
provement,etc.“ Since the sscond condition had been fulfilleﬁ
this gave the board justification to make the 1evy. |

The court said, "An assessment levied on the several tracts

of land in a road benefit district according to the benefits
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accruing to the real property and improvements thereon made
by'the county commissioners using thelr best judgment, which
resulted from honest and intelligent consideration, will not

be set aside by injunction.

Completion of Project Once gegune

,‘Aecoiding to a series of declslions of the supreme court a
project once}bagun must be gompleted. The filrst case involving
this‘queatiou came'to‘tﬁe supreme court from Linn county.

‘A petition was presented to the boar& of county commissionors
of Linn county in 1922 praying for the improvemenf of a certain
roads The commissioners foﬁnd the road to be of public utility
and granted the petition. Federal ald was also granted for this
project¢ A cohtract was entered into fbrntfﬁ construction of
three bridges which were & part of the project and a part of
the work completed, |

In January 1923, a change having taken piace in the mbmbere
ship 6f the comnty board, a resolution waé'passed declaring the
contracts previously made for the construction of the.bridges were
not binding and undertaking to revoke such orders and contracts.
An action'wés brought by the Atf?rney'eeneral of Kansas seeking
by mandamug to require the carrying out of the contracts. Thé
supreme court ruled that when a higﬁﬁgy is beiné improved, federal
aid having been‘granted for the purpoée, and a contract entered
“into by thé county for the éonstruction of bridges thereon costing
over $2,000 each and therefore required to be constructed under
the bridge law, the éounty commissioners are duty bound to carry

out such contract which they‘cannot escape by undertaking to re-



67

voke it, providing the necessary steps were taken to give it
vallattys | o
The county attorney apparently refused to paﬁé'on the legélitj;
of the proceeding because'ﬁe was not in favor.ef the improvement.
The court ruled on this point that the éounty'attorney mist rule
upon the legelity of the proceedings involved and not upon any
question of business expediency end that he may be required by
mandamus to make'such71ndoxsemenﬁs if the court detenmined~itft6‘f‘ 
be his duty, notwithstanding his own judement to the contrarys .;’
If his term of office has expired his successor may be required téff
perform the duty. The court also‘rulea thatkthe state was the E

proper plaintiff in such cases,.

The Recall Petition.

Nelther can the recall»petition be’used to terminate a proe
Ject which hés been partially completed. In a case Which came
up ffom Franklin couﬁty, a petition’had been filed with the county
clerk in 1917 asking for the improvement of a certain road of
some twenty-three miles in length. Tha pemition.was fduna régular
and was accepted by the county comissioners an@ the road was féund
to be of public utility. An order was made creating Franklin |
County federal aid road district Né)l.‘l and federal aid was granted
for the projects. A4 contracﬁ_was.lef.in 1921 for one anﬁﬂtwo~\‘d ’
thirds miles and the section completed,'Féderal aid to the extenﬁ
of $25,000 was received and $16,666.66 from the state-aid fund
was appiied. The balance was apportianed to the county,‘tawnp'

ship, and benefit district. DBonds were issued and taxes levied
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" and collected fcﬁ the 1923 installment due on bonds., On July 28,
- 1923 a petition was filed with the county conmissioners asking
‘ifor the recall of the first petiuion which creabad the district
'dnd for the diséolutien of the‘district. In compliance thorowith
~ ﬁhe commiSSiOners‘recalled the first petition and held it for
v‘naugh».
| The court ruled that the legislature aid not contonplate
.&aing more than cemcelling or recalling a petition which had
not yet fully serveé its purpose. After a petition has been
acted upon as this one had an attempt to recall it is aborfive?v
This same subject came up again in Jefferson cownty from

a slightly different. nnglc. Bcnefit'dist“ict number two was
organized 1n thed county in 1919 by the commissioners undor a
petition filed that yeor. The district created lies o few miles
east of Topeka and north of the Xansas river. Tor some 12,4
’miles the road parallels'the Union Pacific reilway tracks. The
cénstruction_of the road ﬁ;s divided into projects and a large
amount of thé/wor;‘had been ﬁdne and paid ‘ore The Highway
Commissioners ordered. the elimination‘of certain dangerous cross-
ings in the reilroad and theie was considerabls delay on this
accounts, Tederal ald had been received and diépensed for the work
~already done. On larch 4, 1924 a recall petition was flled. The
commissioners refused to consider it and an action was filed by
~certain taXpayers seeking to enjoin‘the commissioners to nrevent

- them from constructing the roade.



69

The court ruled as it did in the Franklin county aase,ithat
wvhen a petition to organiée a banefif district has served its
purpose, and the district is regularly organized andvﬁybstantial
and orderly progress in‘the»improvemenﬁ of the rq&d e titioned
Tor has been accomplished pursuant thereto, it is too late fof
a recall petition authorized by the act of 1921, as‘amended by

act of 1923 to be effective ia nullifying the origiaal petiﬁidn

under which the district was organized and the work bégnn;-'The s

petition of 1919 which the petition of 1924 sought ©o recall had
served its purpose; it was "functus officio" several years before
the recall petition vias presented to the éounﬁy commisSionersgA

The recall petition could not resbore life to the petition of
| ﬂ 78

1919 for the mere purposs of nullifying it.

This provision of the Law of 1923 which permitted the

filing of recall petitions end which had proven so troublesome,'”

83
was repcaled in 1925,

Use of State-Ald l'undses

The attempted recall of the road petition in Franklin County

and their misinterpretation'of the statute, involved the county
commissioners in further difficulties. Aftérvthe petition head
been rccealled, some $5;000 was taken from the stafe&aid‘fund‘
and expended upon county roads not in counnection ﬁifh any per=
maneni improvement. Thé entire cost was paid from this fund,
About $23,000 remained in the State-aid fund and a contract had
been let for a bridge which was not a part of any pe rmanent ime

provement project. The entire cost of $8,000 wag proposed to be
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paid from this fuﬂa; als0.

Proceedings in quo warranto were instituted by the Attorney

CGeneraly challenging the authority of the commissioners of

- Franklin County to use State-ald road funds for building of .
bridges unconnected With the construction of a highway and in-
cidentally auesti@ning the actlon of the board in dissolving a
federal aild roed district which had been organized and partially
built as above stated. ‘

The commissioners contended that they were authorized to
dissolve such district end use the funds under section 68-601
Revised Statute 1925 which reads as follows:

"When the state road fund has accumulated or may hereaftor

accumulate to such an amount more than sufficient to care

- for any federal aid road project under construction or for

which petitions have been filed and have been declared a
road of public utility; Provided, that a majority of the
land owners in any benefit district may by petition recall ,
such petition iu seid county, -the board of county commission=-
ers may from time to time,; by resolution apply such portion
of said fund as in their judgment is deemed proper, to the
construction, maintenance, and improvement of county roads
in such county and thereupon sald state~aid fund shall bew
come county money to be used within the 11mitation of this
acty etc.”

But the court ruled thatys this road district was still in
existence and the projoct which was an entirety must be regarded
as still under construction to be canpleted as soon as practicable,
Before the state~aid road fund can be used on county roads the
board must adopt a resolution declaring that the conditions ex-
ist which warrant such use. One of tiese conditions is that

when the fund is more than sufficient to care for any federal aid
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road under construction or for which petitions have been
filed it mey Ve used for other roads. The application of this
fund for the,building‘of bridges is contrary to the terms of
the act and against the general policy of the state and is
unwarranted. The county board was ousteé»faé the exercising

of usurped euthority as to the dipposition of state road funds,

Evasion Of Law. - | o R
The county commissioners of Rice county were more cautious,

however. They had some %54;006 in the state~aid fund, and had

- no federal ald prcjedﬁ unﬂef constructionAnar petitions on file

for such a project vhich had(been declared & publlc utility

under the beneflt distriect road impﬁbvement acts The commissione

ers conceived the plan of caastructing sémﬁ hard surfaced roads

by using the federal aid end this stete-aid fund to pay for the

entire cost of construction. They were cohfroﬁ%ed»wiih the re=-

striction in section 63-608 Revised Statute 1925 limiting the

amount that}may be expended from the state~éid road fund, when

federal aid is ﬁsed, to twenty-five per caﬁt of the cost of

the improvement and not excesding $10,000 per mile., In order

to avold this restriction they proposed to transfer a portion

of the §54,000 to the gencral road fundiand a portion to the

genoral bridge fund with the intention of using these funds to

supplement the twenty~five per cent allowed by section 68«608.

A friendly sult was brought by the County Attorney of Eice'county %

to restrain the commissioners from making the transfer in order

79
to get a ruling on the statute.
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The court ruled that this could not be done since it
was only_an attempt to do indireetly that which could not be
doné directly. Uhaer the lavs of 1923 not more than twenty-
Vfrvelper'cent of the cost of construction or a minimum of
%10,000 per;mile may be paid by any county on any federal aid
project from the state-aid road fund.65

Obligation of Cities:
Section two of the law of 1921 provides that, "When a

benefit district road is constructed alongside the corporate
limits of eny city, the city shall pay fifty per cent of the
cést of construcﬁieng.thereof, apportioned on an equitable
ratio among the taxpayeré‘as presoribed by the councll or other
_gov@rning bodles, etc."62 This section was tested in a case
coming from Mitchell county. The county commissioners brought
en action against the city of Beloilt to recover one-half the
costs of a Quarter mile of road énd a bridge built thereon along
ﬁhé boundaxry of tnai cltye Eelélt is & citj of the second class
and the coﬁporaﬁa limits of the city extend to the middle of the
road in question. The road was a part of a project of eleven
miles extending from the east line of Mitchell county to Beloit.
The clty opposed the improvement of the road amd notified the
cémmissionets that it would not be llable for any part of the
costBe » N ‘

The defense argued that this quarter mile of road was partly
within and partly without the city, since the corporate limits
extended to the middle of it, and therefore was not alongside the
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corporate limits of the cltys It wos alszo mygua&“that tﬁiﬁ
passage refurs to third cless citles only. o |
Tho court ruled that the legisleture did not intanﬁ to

oxcopt citles vhose corporate limits happened to extend to the
middle of the vomd sdjoining 1t and thet, "along the corporate
limits of any city," was meant to include any city of first,
cocond or third clasa»ao That sinee the sroccedins eppears

to have been regular the edty ds liable under the ﬁtntmzm for
T4y por cont of the cost of the construetion of th@ rood
but not ineluding the cost of the bridge which cost §5,447.84,
Upon a formery oocésion this court ruleﬁ that bridges aa&%ﬁﬁg
nore than $82,000 ond having;d span of over twenty feet musit he
built at the oxnense of the county et large under t&a general

42
bridge lawse
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‘ Chapter VI
Legislative and Judicilal History Continued.

Increase of State Aid Fund,

Under the former law the amount of money avallable for
‘the atatabéid fund was very 11mited.‘ This handicapped the
'jhighway commission bécausa few counties care t0 go ashead and
bﬁild,roads unless the state’s share is forthcaming; In an
attempt to remedy this eltuation the 1925 Leglislature ime
posed a tax of two cents per gallon on the sale and use of all
motor»vahicle fuel used in the state.e; The  fund thué created
is to be added to the state~ald fund provided for by the act
of 1921 mehticned in e preceeding paragraph, and in order to
insure that the money will be used as intended upon a state
system of highways and not squandered on disconnected county
roads, as had been attempted heretofore, the entire amount is
to be placed in a state highway fund. Three hundred thousand
dollars per quarter ( a total of one million two hundred thou=
sand dollars per year) is to be transferred to a state-ald fund
to be used under the direction of the State Highway department
to aid in highwayf building. After the ccst of’maintginance
of the Highway Commission,; not in excess of $75,000 per annum,

is deducted from the balance left in the state highway fund,
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the remainder is to be prorated among the counties, forty

per cent equally end sixty per cent on the basis of valuation.
This money 1is to be placed in a fund called the cownty ana,»
state road fund to be used by the county commissioners for
construction, reconstruction, =nd maintenance of state roads
in the county. Not more than twenty per cent of this fund may
be expended on county or townshlp roads or bridges at the option 1‘
of the county commissioners. By this act a greater part of this
fund is taken out of the hands of the county cbmmissioners and-
placed under the control of the highway comission., This is
cleerly a step toward centrallzation.

Creoation of County Free Fund.

Further evidence of the tendency toward cantralized-conﬁrol
appears in the act of 1927, The federal government refused to
accept or rather accredit a highway department which was so
meagerly supported and threatened to disccntinue'fsﬁerai ald
unless certain requiremcnts were mets As a result the amount
rermitted for maintenance of the department was increased fram
$75,000 to $1560,000 per annum, Provision was also made for the
payment of $100,000 per quarter or a total of $400,000 per year,
from the state highway fund into the county free fund before
distribution of the balance to the ecounties. The free fund to
constitute an emergenby fund to be used to close ﬁp gapg or
complefe the state highway mileage in those counties where thg6

funds otherwise avallable for such purposes are insufficient.

Thus under this act en additional $10,000 per mile is available
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in such emergenoies, upon epplication of the board of county
commissioners. There is some question as to the power of the
highway commission tc force the closing of gaps under this law,
»however. This point will no doubt be decided by the courts at
an early date as a case involving the question has been started

in ﬁiekinson’county.

Reimbursement.

The idea of reimbursement was incorporated in the 1921

law, apparently for the purﬁosa of enabling the county ocom-
‘missianers»to extend state-ald to those projeets which had been
started after the 1919 act was passed but before state-ald was
available.l§4 vThia'aqt clagxly stated that the reirbursements
‘Were to be made to county; township, and benefit district In
proportion to the amount originally peaild by each and 1ln no event
~ to exceed twenty-five per cent of the cost of the road or a
maximim of $10,000 per miles This law proved to be ambiguous
in that it did not state clearly whether reimbursement was to
be compulsory or optional with the county commissioners. There=
fare, the lsgislature amended section seven of the act of 1921
80 as to make it plain that reimbursement was optional. °°

' Apparently the county commissioners in the more progressive
counties were anxious to build new roads-and not many of them
chose to reimburse these former projects. Some of the counties
also appear to have used this fund to pay the full amount of the
benefit district share and failed tb make any assessments against

the new districts vhatever.
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Some of the projects ﬁhich-were ﬁuilt during;the‘war,
period placed éxceedingly heavy burdens upon the districts.
created during that time, These districts insisted that
they should at least be reimbursed in an equal propdrtiqn with;,'
new districts which were being createds, This practieé of pay»
ing the entire benefit district share was very queétiénabie |
also because the léw plainly stated that the county, township,
and benefit district were to be reimbursed propamtiéﬁately;“-

. This led to a new attempt in 1925 to remedy the situation.
In the first place an act was passed to legalize the practice
of paying the entire bénefit district share from thé county
end state-aild road :fund.e2 “Andther act was also pessed at the
same session which emended the act of 1923 so that the county
commissioners in any county in which a state highway has been
built or mey be tuilt in the future, under the benefit district
plen, "may" apply the county and state-aid road fund to the
reimbursement in full of all assessments made end collected
from any land-owners whose land lieé more than'cné mile from
the road for which the taxes were assessed, and they "may"
reimburse all land-ovners whose land lies within the first mile
in the emount which has been collected over and above two per
cent of the appraised value of the 1an&g85 Both of these acts
purported - to amehd end repeal sections 68-607 of the Revised
Statute of 1923, TFor this reason the meaning was more obscure
then ever. The Attorney General of Kensas now took the stend

that this provision was mandatory, that the statute meant that

the county commissioners "must"™ reimburse all land=-owners.-
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However; when a case involving this question arose the Supreme
Court held "may" in this cese means ™may" and not "must".
P the legiéiatufe had intended to compel thé commissioners to
reimbuxse the iand*owners it coﬁld have done so in lapguage
Which,éduld nbt have been doubted™ said the court.e4 This was
appareﬁtly not a satisfactory interpretation of the acts to
all concerned for béth of tﬁese aets were repealed by the lege-
1slature of~1927 and the entire reimbursement proposition resﬁaggg
| As 1%t now stands the county commissioners "shall," after |
provision has been madé for the proper maintenance of the state
highway in their ecounty and‘when'the county state~ald fund is
not needed to construct a state highway in accordance with some
federal aid\specificatidn 1o connect with such highway constructed
3aéross an adjoining county,; apply the fund to the payment of ine-
stallments of any benefit district tax assessed prior to tle com-
pletion of the state highway system in that county.

Such reimbursements are ultimately to equal the full amount
of the asseséments on all land located more than ome mile from
the road, and a&ll in excess of two per cent of the appxéised value
of the land and improvements thereon which is located within the
one mile zone., The refunds are to be made in installments of onee
tenth or one=-twentieth of the full emount of the assessment,
according to the plan under which they were paid.

Some counties have’improved 8ll their roads and are ready
to begin refunding these assessments, but an obstecle has ap-
peared in the way., Vhen the roads were built the property was

not assessed but the property owners were taxed according to
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acreage instead of valuation.: A cése is now before the court
from Sedgwiqk county to settle this point. Shawnee county is
refundthg the assessments tdgall‘landéowners beyond the one
mile zone but is awaiting this decision berore’reimbursing
those within the first mile, S “

| There is also some dispute as to whether reimbursement is
obligatory or optional, So far we have'nb‘&eciéibn‘of‘the court
" on this section of the presant law, The'anparent intent of the
legislature was to make reimbursement obligatcry upon the oounty’”
_ oommissioners after all necessary state roads hava been improved

and are being properly maintaine&»,

Time Limit On Petitions.

Previous to 1925 there was no limit to the life of a
petition, Once the petition was granted end the road deekared B
to be a publle utility, the road could be delayed 1ndef1nitely and
then could be bullt regardlesa of whether the netitioners were
still willing or not‘sg In order to remedy this conﬂition the
recall petition was provided for 1n 1925 but this provision'was
so0 badly interpreted and misused that it was repealed and an act
passed which provides thgt~Where a petitionvis approvea and no
contract for improvement 1s.lét'within thrée years from the  date
of approval the approval becomes null and void and no construotion
or improvement can be made under such petition or approvaloss How=
ever, according to a recent decision of the court, if wark is
once begun end then delayed this candition does not apply. And

also if the county commissioners intentionally delay action toward
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- construction of a highﬁay after it has once been approved and
found to be a public utility, such unwarrented delay is suffic-
ient ground to support an action in mandamus to require the

, o7
board to proceede.

Amendments of 1927,

In addition to the chaagms already mentioned,the 1927
legislature provided that any demages awarded owners of land
along roads being improved are to be pald from the special fund
nrovided far the constructicn of the ‘road in the benefit district
 ‘anﬁ not from the general fund of the ccunty as heretoforo.87
.: LA changa was also made in the percentage of the costs to
~ be vorne by the county and the benefit district. The county's
 share was inecreased fram fifty to sixty per cent of the total
cost aftcr federal and state ald have been deducted and the
benefit &istrict share reducad from twentycfive to fifteen perx
cent?a And section 68~?09 R.S. 1923 was restated so as to clear
up an ambiguous statement and make 1t clear that payments in
 question included interest, oton .

A provision was also made whereby, in counties of over 20,000
population, ftfty-cne percent of the property owners on any street
or road may petition the county commissioners %o improve their
street by curbing, gutferingg'paving, or grading and charge same to
the abutting property to the center of'the hlock following tle plan

20
used within the corporate limits of a city.
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Legality of Private Contributions

; 91 .
An interesting case arose in Neosho county. A number

of lend owners living along a certein road petitioned the
county cammissioners to constrﬁct a gravel road of certain
gencral specificatlons on a designated portion of it and each
agreed to contribute the amount set oppésite his naﬁe; the
amount to be pald when work was started.. | -

The commissioners ceused the ioad to'bé;gfaﬁéled buﬁ the
petitioner and defendént in the case in question refused to
pay his part on the ground that the éommissioners were duty
bound to lmprove the Toad and pay‘thelcost by tax levyg thus
there was no consideration for the promise; and aecond; the a}q»
county commissionérs were not‘authorized to accept subscriptions
for the improvement of éounty roads exéept in benefit district |
roads only. | .

The court ruled thatlwhile a county is required to improve
a county road it is not required to surface it with gravel., One
who petitions a board of county commissioners to improve a foad
by his land by surfacing it.with,gravel, and agrees to éay a
definite sum to aid in paying the cost of such imprévemeht, can-
not be relileved fram paying his subscriptibﬁ?éfter the improve=-
ment 1s made, on the ground that the agreement was ultra vires
on the part of the;couﬁty. Unless su¢h subscription are pro-
hibited by statute, or are in controvention of public policy,

there 1s no reason why they should notAbe enforced,

Definition Of Regularly Laid Out Roads.

A petition im due fom end signed by the requisite number
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of property owners was presented to the board of commissioners
of Wyandotte county praying for the impfovement of the Golden
Belt road from Muncia'to~Bcnner~Springs.'

The petition was appréved and the necessary steps were
being taken when a sult was brought to‘enjoin the commlssioners
from improving the road on the ground thaﬁ for some three miles
the route of the road 1s uyon the Union Pacific right of way.
It was contended that this was not a regularly laid.out road
and could not be improved under the statute. (Revised Statute
68~708). | |

»Tha court ruled that ordinarily a road could not be located
longitudinally upon the right of way of a railroad but in this
case Wyandotte county is lessee for highway purposes from the
Union Pacific“under a long term lease at a'nominal‘fent, which
lease contains a proviéion that 1t may be terminated by lessee
by giving notice for a stated time and if so terminated by lessee
it shall provide the cdunty with other right of way and put it
in as good condition as the present highway is at the time of
tenminatibn.\ We regard the arrangement which the county come o2

missioners have‘made as a substantlal compliance with the statute.

Summary.

~ As a result Qfaﬁhis evolutionary process, extending over a
period of more thaﬁpforty“yeafs our present law provides: That,
vhen a petitibn is presented to the county commissioners of any
county praying for the permanent improvemcnt of a épecified roed,
end having the names of fifty~-one per cent of the résident land

- owners located within that county, owning at least thirty-five



per cent of the laund} or thirty-five per cent of the resident
ovners of fifty-one per cent of the landj or sighed by the
owners of sixty per cent of~thewland‘within the district;
these commissioners shall cause the impioﬁement to be made, -
providing they first find the road to be of public utility.
The‘county clerk 1s then required to publish the order of
the commissioners findng the road to be of}public utility in |
one issue of the county paper at'once, and any action t0 re-
strain the improvement of the road, levying of taxes or issu-
ance ol bonds therefore on the ground of any irregularity'in
the petition or in the proceedings prior to the issuance of
the order must be commenced within thirty days from the date éﬁ“
such publication, (The courts have interpreted this section to
mean that eny action to restrain the improvements must pe ,
commenced within thirty days from date cause of aatioﬁ arises??
Petitioners must be notified at least ten days prior to
the date upon vhich the petition will be considered by the
county commissioners, by a notice published ih some paper ofyk
general circulation in that territory. No name can‘be with-
dravn from any petition unless it is withdrawn within thirty |
days of date of filing and prior to acceptance by county ‘
cormissioners., After any petition has been signed by the legal
ovners of any land within ths'benefit district the change of’l
ownership of the land does not effect the petition, Theiqwner g
of a life estate and each co-tenant where land is held by tenants
in common are decmed legsal éwners and may sign for,their un-

divided interest. Guardians of minors or of insane persons may
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petition for theilr wards when authorized by the probate court
B0 to do end the governor of the state is authorized %o sign a
petition for land owned by the statey, lccated within any benefit
district. 3fate lands are made liable for their share of any
éosts for such road improveusnts and the state treasurer is
authorized to pay all assessments against such land., A resident
owner is defined as any lend owner residing in the county, and
owning land in the benefit dis%riotagg
 he construction of the road is entirely in the honds of
the county commissioners subjéct to the approval of the State
-Highway'engineer end may be built by contract or by'day labor as
they see fite. Bonds may be issued from time to time as the work
progresses and taxes may be levied and collected as soon as the
bonds are issued.a4 Vhen no contract is let within three years
following the date bf approval by dounty comissioners the A
, petition becomes null and vold and cannot be used thereafter.gs
Upon completion of the improvgment the county conmissioners
shali meet and apportlon the costs as follows: Any state or
federal ald is first deducted from the total cost and the re-
mainder is apportioned: sixty per cent to the couhty; twelve and
- one-half per cent to the téxable property within the townships, -
divided according to the erea of the benefit district in each
township; twelve and one-half per cent to the taxable property
~within the townships in which the road is located divided ac-
cording to the length of the road in each township; end fifteen
per cent among the several tracts of land within the benefit

district according’to the benefits aceruing to the real property
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and improvements thereon.

A written notice must be mailed to each land owmer in thé
benefit distriot setting forth the amount of the assessment
egainst him end eiving notlce of & specisl session of the come
missioners at which time complaints willl be heard, }Any 1énd‘ |
ovner mey pay the full mmount of his assessment wiﬁhin'thirtyv“
days of date of notice or may pay the assessment anhﬁallyfwith
his taxes.88 o o “

The state~ald is derived from a fund created from seventy-
five per cent of the motor#vehidlé.régistration feés and thé
motor-vehicle fuel tax. This is apportioned smong the counties
to be used for construction ahd méintenaneé of state~highways.
Vhen no'project'ia under construdtion end there is nd demand for .V
addlitional highwéys to conumeet up with a project in en adjoining
county and when these highways aireédy cohstructed are properliy
maintained the county commissioners must reimburse, to the full
emount of the assessments, those lend owners owning lend within
any benéfit district whiehvis loéateﬂ more thén one mile‘from
the road improved. All those land ovmers within the one mile
zone are entitled to a:reimbursement of all assessments in oxe
cess of two per cent of the appraised value of thelr land and
impro#ements. Agsessments wére not made on the basis of value
of land in all cases but upon an acrecage basis. A case has been
carried up from Sedgwick county to secure the interpretatioﬁ of
the courts on this point., The refunds are to be made onthenth;
or one-~twentieth per year as thevcase may be, depending uﬁon how

96
assessments were originally meads.
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Conclusion.

Thus as the law stands today the petitioners initiate
the project, lay out the district, specify the kind of improve-
ment and the time for payment not less than ten nor more then
twenty yearss If the~60un&y‘commissioners find the road to be
of publie utility they proceed with the improvement under the
superviSion of the highway engineer. When the project is
ccmpletedﬁ%he federal end state aid; 1f any has been granted and
in no case more than fifty per cent of the cost not exceeding
fifteen thousaﬁd dollars per mile and twenty-five per cent of
cost not excaeéing ten thousand dollars per mile respectively,
aré deducteds The balance is prorated, sixiy per cent to ‘the
county, twenﬁjnfive per . cent to townships, end fifteen per cent
to the several tracta of land within the benefit district accord~
ing to the benefits ageruing to the real property and improvements
thereons It is understood, hcwevef, that as soon as all state
highways within the county are constructed and prdﬁerly maintained
the state and county fund shall be used to reimburse all 1and
owners in the bcnefit distriet outside of the one mile zone in
full end ell those within the»one mile zone up to two per cent
of the value of their land, In this way the ultimate additional
cost to the benefit distriet is reduced to two per cent of the
}appraiséd value of the lend and improvements.

Some forty counties have made use of this plan for road
financing to a greater,qr lesser degrees Scme few of them have
completed the permasnent improvement of their entire statevioad

‘system and are now preparing t0 reimburse the land owners in the
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benefit districf. Potitions for roads are pouring im to the
highway departmentvf&ster than aid'can be supplied from the
present limited funds. The total amount availabls for state ald
is $1,2005,000 per year plus the free fund of $QOOQG00}proviﬁe&
for in the act of 1827. By January 1, 1928 enough petitions
had been received to teke up more than three times thé amount
of state aid available. Aid was granted for grading and con-
structing culverts on five hundred forty miles, for light tbp- 
surfacing eight hundred two niles, hard surfacing ninety miiesg
for buillding culverts only on ona hundred ten miles, and @radw
ing only twentyaseven miles, | |

The highway commission‘has reoently been stressing the
completion of ceriazin cross state highwéysirather thah S0 ménj
dlsconnected projeets§ tt since itS'powéra are 1im1ted ité'
work has been much hempered, If the commission wins its cage
in Dickinson cownty it will have definitely established its
power to designate What highways shall be improved, its authority‘
to speecify the type of road to be constructed, and authority %o |
designate from which funds the cost of the improvements shall be
paid. But if the case is decided against the commission as
most people including the federal authorities think it vd 1l be,
this will set forth more foreibly the necessity for early action
by the legisiature. Howevery, by the end of 1958 one route; N0.40
end 40N will be permanently improved enzirély across the state
from east to west vith the exception of a short streteh in

Pottawatomie county. Also one route, Nos 73, 73E end 73W, will
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be improved entirely across the state from north to south

through the eastern part of the étaté, and another, north
to south highway, No. 81, which is more centrally located, will
héve been completed with the exception of the section across
' Cloud counntye An incresse from a total of three hundred ninety
miles éf pafmanently improved roads located in isolated sections
of the sta%e in 1917 to more than‘thirtyufive hundred miles
fairly well connected by the end of 1928 is about as much as
could be expected under the circumstances.

| Three outstanding defects appear which shngld be promptly
'remedied, howe#ér;'First, the state-zid Yund is not nearly
| édequafé to meet the demaﬁds‘made”ﬁpon 1t; second, the initietive
is entirely in the hends of the land owners in the benefi+ districf
'or in the county conmissioners of the county, there is no vay to
ﬂe‘crcua the c¢losing of gaps. A fow contrary land ovners or two un-
sympathetic county commissinners cen block improvements across a
county to the 1ncohvemien5¢ of the citizens of the balance of the
state and cffthebvﬁitéd States; and third, failure of counties
tevcooparate‘withithe-highway commlissions In many cases the roads
are tuilt out of inferior matérial without the approval of the
highwey cormission having been sought until the work i& dome,
0f course it 1s then too 1até to remedy the difficulty. The
federal government has laid down the ultimatum that "if Kansas
is 1o secure any more federal ald after‘July 1, 1929 the con-
stitution must be amended." The state must have an unlimited

right to supervise and control its road building program. The



governor and the 1egisiatur@ have acted, Amen&ments have been
submitted to the vote of the people at the November election,
This amendment must be carried or Kansas will occupy the ridi-
culous rosition of naying sanethlng like 81, 000 0G0 per year in-
to the faderal treasury to be used in con@truct*ng roads in the
other forty~seven states and 1tself raceiving nothing in return.
Kansas is the only state which has failed to meet the federal
roquirementss (This is an unusual position for Kansas to ocoupy.)
Ve may as wéll acknowledge it, centraiizea control of road buildf

ing in America 1s an actuality.
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