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PRUFACT .

lir. Abbott observes that Mark Twein showed
a true senss of the incongruous when he placed his
Connetticut Yankee in King Arthur's court rather than
- in the busy marts of Rome. For, whils the American
of today would miss his morning papsr--aslthough in-
deed, a substitﬁte for this was effactad by the post-
ing of bulletins--and while hs would have to walk to
his office instsad of riding in his ocar, neverthelass
he would find ths goneral trsnd of thought wonderfully
mod~rn. And nowhere, perhaps, would this be so true
es in the reslm of polities. The bribing of the
voters, the slandering of the candidates and the post-
2laction alibis of tha defeated persons would indaed
bs raminiscant of democrecy in imerica.

In 811 the discussion that has bean provoked
rzcantly concerning the Initiativs and Referendum, the
practical usa of thess institutions in the Roman rapub-
lic has Yeocn almost entirely disrsgarded. The purpose
of this thesis is to prove that a schemz strikingly
similar to our modern Utopian plan was in use and to

tracs its devalopmant to the end of the republie, and
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secondly, to point out thz resemblances and the dif-
farences between the Toman and modern usages.
¥or various reasons, Dion's history has

baen selacted as tha one on which to base this account.
‘ihere his rscords ars meagre or fragmentary, howaver,
racourss haes been had freely to othe; encisnt authori-
tiss.

Lawrasnca, Kans. Leo Glenn Swogger.

Juns 1, 1916.
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THR INITIATIVI AND RIFERANDUHM
in
THY TROMAKN RIAPUBLIC .

Basad on the Fragments of the First Fifty-One

Books of Dion Cassius.



I. THES ILIODSRN  INSTITUTIONS.
= s

Primitive man relisd on his individual
strength. Alone he struggled against nsturs, and
alone he fought beasts and his fellow-man. ‘Yhen he
died, thers was nons to bury or avsnge him.

But, doubtless first on a family basis, he
soon began to units himsslf with his neighbor in order
that he might more ebly cops with his obstacles. His
sons and his grandsons remsined with him, in wuch the
same mannar, possibly, as the Toman son rsmained under
the potestas of the fathor.

when the father was contsmplating any ser-
ious course of action, he would possibly call his sons
end their familiss togother, discuss the matter with
them, and ask their edvice, which, howsv=:r, he was
- not obligad to follow. In this family arrengzmant--
which is examplifisd in the conduct of a Romen family--
we See the first glimmerings of a referendum.

It is probablz, tharafors, that the customs




of the primitive fawily ware retained when the union
of sevaral familiss formed tribes, end the union o?
trives, nations. Ths king would call the elders to-
gether and ask thair esdvice. After a tims, howsavar,
this bscams unsatisfactory, and an attempt was msade
to ascertain the opinion of all the common paopls.
The reason for this was bascsd usually on
military conditions. The king, however autocratic
and despotic he might be, wes depandant upon the peo-
plz to do his fighting. If, therefore, the peopie
disapproved the war, they would either mutiny or
fight with such poor spirit that no victories were
won. Henca we see that it was highly importent that
tha people should favor the wer. From this grew
the custom, common to nearly all peoples in tha be-
ginnings of their governmant, of submitting to =
meeting of the commons the question of dsclaration
of war. This was the roal beginning of thes Tieferen-

dum.l
——mQm -

1. The Comitis Centuriate, orzanized by Servius
about the middls of the sixth ceatury B.C. alone of
ths T.oman vodies had the right of declaring offensive
war. In Berne, Swotzerland, eftsr 1513, the govern-
mant could not contract any allignce without the con-

sent of the geopla, and aftar 1531 could not go to
war without the consent of ths psople.




It is obvious that, while the Raferendum
was a powarful instrumsnt in the hends of the people,
yet it was incomplste. The people had no opportunity
in th2 legislation unless tha king or sovereign coun-
cil willed it, end in case of & radical differzsnc=s bs-

tween tha wishses of the soversign power and the people,

the bill would not be submitted. Charles I of :&ngland
raulad twelve yaars without & parliemsnt. The psople
wars powarless bacause they could not asssmble them-
selves. They had a Rafsrendum, but not the Initiative.
We ars not curprised to find, therefors, thet, having
obtained such a powar as the Refersendum, the peopls

domanded its complement. They wanted the right of

submitting bills to themselves; they wanted the right
of scying what bills should bs raferred to them. This
power is callsd the Initiative.

Thera are several forms of the Initiative..and
Referandum in vogue today. O0f the Referendum, we have
two gensral types, tha Optional and the Compulsory
Referendum. Undar the Optional Referendum, a signed
petition is required bsfore & bill is submitted to the
pcopla. Under ths Compulsory Tieferendum, all the bills
passad by the legisleturs, with the exception of urgent
bills snd appropriations, must be submitted to the

p2ople. Lo patition is required. The Compulsory




Refarandum is in force in ten and ons-helf cantons in
Switzerlend end ths Optionsal in saven and ons-half.l

In Unitsd Statss, the Optionel is the more popular

form, the Compulsory besing us2d only on constitubtional

amandments, end on largs appropristions which incrcase

ths bondz2¢ indebtedness besyond & certain amount.

Fow the question arisss whather or not
there is eny fundamantal differsncs betwen thaess two
forms. It haes bazn urged that ths Compulsory is the
true Raferzndum, while the Optionsl is only & spacias
of vatoz. It is a fact that where the Compulsory
LKaferzndum is used, we find that ths grester offort
is made to 2ducat= the people on the questions which
ers subritted. In slirich, Aargan, Solothurn and
Chiir;au and Fural-Gasls®, voting is wado compulsory
by placing & fine of two francs on ths non-votars.

Lovartheless, I am inclined to think that
the Optional Tefsrendum is a&s purs a form as the
Compulsory Refsrenfum. A right does not hava to be
exercisad to exist. I havas the right to oxamins the
books of a cartein concarn anytimz I may wish to do

. Y 5
1. Ea2farendum in Switzerland; Deploige, 172.
2. I'r. Zilty thinks that thers is a constitutioneal

differernce hetwen thase two forms. v. Das Tefsrendum
in Sehwnizerischar Staatsrascht, 411.

Z. Deploige, op. cit. 186.



so. That right would be neither lessenad or incrzas-
ed if I were compgclled to examins tham every day. Un-
der the Optional Rafasrendurm, the power is always lat-
ant, but is only used where thers scems to be a resl
nacassity for it. I fail to ses uny fundamantsl aif-
farence batwean thoese two forms. An obvious objectioh
to the Compulsory Eafersndum may be found in the fect
thaet, in spite of tha fines, on all questions that
have been submitted in Switzaerlaend, only sixty-one
par cent of the 2lectors hava vbtad.l

Thers is slso the type of Referendum--such
as is used in :lichigan--whers the legislaturs may
submit a bill if thay choosa, but whers they are not
compelled to follow the expraessad wish of the people.
I am ineclin=d, howavaf, to regerd this rathar as sa
primitivse form of ths Refersndum than as & type cgor-
dinats with ths Optional and Compulsory forms. It is
d2signed as an aid to the legisleturs in eveding an
issus, and ehifting the burden of decision to the
shoulders of thz psoople.

The Refsrendum today is nowhere antirsly

untrsmmaeled. +hile ths goverror of a state in the

1. Deploigas, op. cit. 212.



United Statzs, for sxamplas, is unsable to vato &
mzgsura approved by the people, yat we find a num-
ber of ﬁills axempt from the Referandum. These bills
f=1l into two classes. The first are bills of an
urgent naturé, whoss immadiatz enactment is desemed
neczssary to the safety of the stats, a sort of sen-

atus consultur ultimum, &s it were. 1In practically

ell of ths statas, such bills must be pessed by a
two-thirds majority of both housses and bs signed by
the governor.

Under the second class conm2 appropristion
bills. In most cases, when the expenditure would
increesss the outstanding debt to an excessive sum--
in Taw York to excoed ono million dollars-- or
where it would levy naw taxes or incrsase the for-
mar ones a&s in Geneval, the bills must bs submitted;
but for tha rsst, the psople havs no chance at tha
appropriations.

I do not belisve that ths first claess of
bills can ba ragard2d as in any way opposed to the
pure typs of Refersndum. They are emergency bills,
and eara therefore exceptions to ths gsneral rules
which must circumscribe the Referendum. At eny

c—eQe—-

1. Deploige, op. cit. 172,




rate, if such an esmargency bill should prove dis-
pleasing to the p=ople, they have only to resort to
ths Initiativas and ths b11l must bs referrad at the
next 2lection. TFor such bills are not exempt from
the Initiative, and this latter institution is a
two-edg=2d sword which may work for the repeal of
unsatisfactory laws as wall as for the passags of
new bills. I do not baliasve that these axceptions
violata either ths latter of the spirit of the Ro-
ferendum.

I believe, however, that the spirit of the
Referendum is violated by the oxemption of sppro-
priastion bills. It might be proper hars to state
that I em not criticizing the wisdom of suech a
procedure, or that I am arguing for the unhamparad
Referandum. In this discuscion we ars only con-
cerned with sifting the evidance to find what con-
stitutes the real Refarandum. If ths Rafererndum
means anything, it msans that the peopls ars to
nsvs the right of voting on evaery question if they
desire. The exaemption of any bills is & confession
of waskness. Yhile an Initiative patition might b=
circulatz=d ageinst an item or ibtsms in en asppropris-
tion bill, yet, in the United Statss, from six months

to two years would clapse beforas ths bill could ba



submitted, for in some statas the bills must bs first
discusszd by ths legisleturs. An Initiativs patition
filed egeinst & lav does not suspend its opsration, so
as & rssult tha disagrecable appropriations would be

sgant tafore thoe paopls could stop thom. In other

words, ths pzopls have no mora control ovar the appro-
pristion bills with the Initiestive and Raferandum than
thay do without thess institutiorns. For this rsason,
I consider that the sxemption of epproprietion bills
violstas tha spirit of the Rafersndum, and that ths
true typs of Tafersndum is found no place on earth
sava in thz six smrll cantons in Switzzrland where

thz peoplas still meet in Landzasgazmeiden, and the
élactors lagislaetas in person. Those cantons are so
small, £nd their methods of maating so primitive that
one might =ith justics disragerd thom and say thst

the untrarwmaled Reforandum dozs not exist.

There ars alsn two forms of Initisetiva. In
on2z cas2 tha paopls marely draw up a statament of bthe
bill thsy want end in tha sacord or "rormulated Init-
ietiva", tha taext of the proposcd law is submitted.
Four Swiss cantons formelly recogniz: this difforanoe.l
It is urgzed that, under ths formar, the ectusl drafting
ceeQ==-=

1. Dsploigs, op.cit. 197.




of ths bill is 1=2ft to tha lazisleturs, and, if this
body ware unfriandly, sactions could be insertaed which
would insure the rsjasction of the bill, or dsfeat its

usafullnas

wn

if adoptzd. This must be grantsd. DBut
when the peopls thamselves do not draw up the taxt of
tha bill, it is usually done by the Secratary of Stata,
and 1f thess inserted ssctions reually violets tha
spirit of tho potition which thz people hed prassantad,
& writ of mandemus would compel ths corrsct bill to be
submitted. In practicelly ell tha State constitutions,
whiéh contein the Initistivz and Refesrendum amandmants,
rrovision is wadz for tha serving of a writ of mendawmus
against the Sacratary of Stats if he does not submit
tha bill for whieh potition has bacn wade; and surely
he could not evede this law by submitting & bill which
nullifies the spirit of ths petition.

2ut if such & bill is passad and adopted by
pa0opls, heva théy not the right to patition immediataly
for ths repasl of the disagrnaabla ssctions?

Agein, I would call attention to ths fect
that evan under ths "Formulsted Initistive", the will
of the psopls is oftzn dsfsated. For, if our legis-
lators, trainzd in law tnough thaoy ars--or should be--

cen scarc2ly draw up & bill which will b2 useful and
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et the sama timas constitutiosnel, how could we expact
the untutorad mind of tha private citizzsn to 2scap=a
this Scylle and Charygbdis? The popular Initietivs
has besn used but s2ldom in sithar Switzerlsndl or
the Unitad Statass, so it is impossidblz to do much ex-
cept to theorizs on this point. I fell to distinguish,
however, eny fundsmontel diffarencas bhetwaen the
"Formulatad" and what wisht be callad the "Practical”
Initistive; end I must carteinly confess & prafarsnce
for the lattsr on account of its simplicity.

The Initiative is unlimited in its scope, &nd
the only requisits for its use is the signatures of a
small paercentage of the electors to the petition. This
percantags is usually higher then that requirsd for
the Keferendum, and 8lso a largsr numbor is required
to initiste a constitutionsl smendmont than to initiate
a status law. In tha'statas, tho most popular figures
ars five par cent.for the Refarendum and sight per cent
for the Initistive. Also it is usually stipulated that
at loast two-fifths of the counties be representatéd by
thz signers.

As long as these raguiremants are reasonsbls,
they may be regardasd warely es formal safezuards, and

in no wise as hsmpering the Initistive. Vhen, howsever,



11,

the rsquirements ara somawhat sxorbitant es, for
exampls, in Wyoming where twenty-five per cent of

the votere are required to sign a petition for bvoth

the Initistive and LKaferendum, it ssews probsbly that

& 8arious handicap is placed on thess institutions. 1In
gznerel, howsver, I think thet wve may safely say that
the purs Initiaetive is found in many of the statss and
in Switzerland. Iat us now trace the historieal davel-
opmant of thes= institatiqns.

"During the iliddle Ages the anciont assamblias
diesd out end the right of maeking laws passed z2ither to
the sovereign or to a body of magnates and representa-
tives surrounding tho s»versign, such es thse English
parliasmant, the older schame surviving only in such
primitive communitiss as somz of tha Swiss cantons".l
From ths thirtsenth czntury, ths peopls in & number
of thesz cantons had be2n accustomed to legislate for
thomselves, and to votz their own taxes. Theso maet-
ings ware callad the Landssgemoeides, and ere still in
vogus in tho cantons of Uri, Schwyz, Unterwallan?,
4dppenzell, Jug and Glecus. These Lendesgemeide prob-
sbly presant ths truest picture of democracy in

cmeQm—--
1. Amsrican Commenwealth, Bryce, 1ii, 446.

2. These e&re tha threse cantons whare the scena of
7ilhelm Tell is laid, and &rs provarbiel for their

democracy.




history. 3vary frae mele of proper age---at onc time
as low as fourtean, bul now twenty---is entitled to
initiets legcislation, take pert in the discussion &nd
vote. The peoplz 2lect their own chairman. The meat-
ings wares held originelly on Sunday, and the custom of
holding the electlions on Sunday hes survived from this
to the present day. |

The next appearance in modern Europe of the
Referendum was in "the provision of the French Consti-
tution passzd by the National Convention in 1793 which
directs that &ny lew proposad by the legislativs body
shell be publishad and s=ent to all the communas of the
Republie, whose primary asssmblies shall bas convokad
to vote upon it, in case objections have bean rsised
by one-tenth ol thesc priwsry aecs:mbliss in a majority
of ths departmants"l. Francs, howevsr, has made no
further uses of the Raferendum from that day to this.

Soon ths cantons in Switzerland begen to
gdopt the Tefarendum until it wes in forcs, in someo
form or othaer, in =very carton oxcept Fribourg, which
does not uss it yet. At lest, after being in use in
the cantons for one hundred and fifty yesrs, the
Refererdum was finally sdopted in the Federal Consti-

ceeQe=-

1. Bryce, ibid. ~



tution of Switzerlend, Iiay 29, 1874. Section 89 of
thet document reads: "Faderal laws shall be submitted
for escceptencs or rajection by the people if the dsmanad
is made by 30,000 voters or by aisht cantons. The
sams principls appliss to Federel resolutions which
have a general application snd which are not of urgent
neture”.

The Initiative haes a much more recent origin.
“e find no tracs of it in eerly European history. 1In
1831 Felix Diog de Rapperwyl triedAunsuccessfully to
parsuads the canton of St. Gall to edopt itl. "The
canton of Vaud about this tims adopted tho institution
which had hitherto bsen unknown outside the little
cantons with the Landesgemeiden. According to the
constitution of 1845, if 8,000 citizens damended a
popular vots on &sny question whatever, whether it
vare thae making of & new law or the repeal of one
already in existence, tha lazisletive sssembly was
obligad to comply with this dswand. This was ths
popular Initistive, unlimitad in its scopa".? This
institution spread to the other cantons, was adopted
3

in Aergeu in 1852 and was also incoperated in the

. Desploige, op.cit. 190
Deploige, op.cit. 76-7.

Deploig=z, op.cit. 81.

[SNIR AV oo
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Federal Constitution of ilay, 1874. It requirss s
patition sigzned by 50,000 voters, or from aight can-
tons to demend a submission.

It is not strengs that such & democratic
principle should have influenced the constitution of
the United States. Tousscau's Sociael Contract had
alr=gdy be=n translated into Znglish and was doubt-
lass familier to ths writers of ths constitution.

The T.eferendum in'the Unitad Statz=s has,
howavar, devaloped indespendent of ¥Francas or Switzar-
lernd. During ths Tevolutionary period, two states,
l'assachusetts and New Hampshirs alone referred their
complated constitutions to a popular vote.l Tha
constitutions of liaryland, Virginis and Pennsylvania
ambodied the declaration that the prople had a right
to alter or abélish their constitutions in caszs thay
c2as8ed to ba satisfactory, but thoy were not sub-
mittzd to a populear vote.2

Beginning with Lew Hampshire in 1792, how-
aver, it becamz the custom for the statss to submit
their constitutions to the peopls, which custom hsas
preveiled ever since. "Barring the Scecession and
rzconstruction periods in the Soubth, there ssems to

hevz been, sinczs Florida pursued the course in 1839,

P o
1l & 2. PRa2ferendum, Initiative and Fecell in Americs,
Oberholtzer, p. 106-7.



no instence of a constitution baing put into effect
without a popular vote in sny Amazrican stats until
Zissiscippi edoptad this policy in 1590, being foll-
owed in a faw years by South Carolines, Delswars, Xan-
tucky (with respsct to certain amendmants and datails)
and Louisiena".l Inasmuch a&s these excaeptions wﬁra
owing entirely to the large nagro vote prevsiling in
these sections, ws see that the adoption of a consti-
tution for = state, under normsl conditions, always
involves the Taforendum.

%ith the decay of the powsrs of ths state
legislaturas, the personnel of thase bodies began to
declins. In place of rsgarding the Teferendum as an
attack on their rights and privileges and struggling
against it as such, thsy bagan to welcome it and to
seex in 1t relief from the more embarrsssing problems.
It is not surprising, therefore, that they soon began
to submit other quostions to the paople. It was oftan
- an eesy wey out of & difficult situation.

The constitutions of many statas providza
for a compulsory refarendum of ceartain metters; in
Ilew York, for example, eny expenditurs which would
inercesz ths public debt to mors then & million dol-

lars---excespt in caszs of invesion, etc., ---must bs
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submittsd to & vots of the peopls; in YWeshington, a
two-thirds vots is raquirad to changs the location:of
ths capitol; this is, howevar, in ths naburs of a
constitutional emasndmant.

Having coma thus far, it is not
strangs that the Swiss Raferendum should bs ensotad
by the statss. In 1898 South Dakote took the lead
by emending her constitution to reed: "The lagisla-
tive power of ths stats shall be vestad in a lagis-
laturs which shall consist of a senats and houss of
reprasentatives, ths people expressly reserve to them-
salves the right to proposs msasures, which measurss
the legisleture shall enact and submit to & vote of
tha elactors of the state;" and agein "to require that
any lews which the legiélatura may have asnacted shall
be submittad to & vots of the peoplas befors zoing into
effact, sxcapt such luws as may be necessary for the
imicediats preservation of tha public poace", eto., ato.d

Here we have both the Initistive and
Referandum. Five par cant of the votars mway initiate
a law and raquirs its submission to the peopls, and &
like number may raguire the submlssion of & law alresdy
passad by the lsgislature. ALAs msntioned ahove, theo

I T

1. Constitution of South Dekota, 1889, Art. iii, Sec.l..
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governor has no powar to veto a bill passad by
Eaferandum.

The lagislative powsr 1s vested in the
paople by four methode: "The first is the enactment
or amendmant by them of the constitution".! This is
a greet desl 1liks the Swiss Rafasrendum, becsause tha
provision is first passad by the legislature and then
submitted to the people.

Tho second mathod is when the lagislature
has "not gziven its dscision on the propossl; but the
popular vota at the polls takes place in obedisnce to
a direction in thst bashalf conteined in the constitu-
tion. This is not, strictly & Referesndum, but a case
of lagislstion by the pzople slone, &8 1f the voters
of ths stats were all gatharad in one assambly".2 This
inde=d tekes us back to the picture of Rousssau: --among
whom 8 company of psasants sitting under the shade of
«n osak, conduct the affairs of a nation with a degree
of 7isdom end equity that do honor to human nature,"d

The third method is the true Swiss Referendum,
that is, the submission of laws alrsady passed by tha
lagislaturs; &end the fourth is the Swiss Initiativs,

R
1. Brycs, op.cit. p.470

2. Bryce, op.cit. p.472.
3. TRousseau; Social Contract, p 288.
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i.s., ths "power for & certain number of votars to
propose either ordinary laws or amendments"l to the
state constitution. It is not practical perhaps at
this point to discuss in detail the laws of the dif-
farant stetes which heve the Initiastive and Feferan-
dum. It is enough to stete that ovar a third of the
states have some form of these laws, each stats dif-
fering as to deteils, but conforming to ona or morse
of the four principles 1aid down abova. Thae parcant-
age of signers requirsd veriss from five per cent zach
in South Dakota to twenty-five par cent zech in Wyom-
ing. In some statas, notably Oklahoma and Oregon,
elaborate provisions ars mads for distributing pam-
phlets, and arguments for and agsinst & proposed bill.
In thesa stetes, ths printer prints ths argumsnts at
cost, and the staetas circulstes them at its own axpan-
se. In practically all ths statas, some provision
is mada for advertising proposad bills.

7e havas szen the momentary flash of the
Rafarandum in Franca, and heva traced the fuller dav-
slopment in Switzsrlend and thas Unitsd Statss. From
the negative point of view, the psople who havs thas
Compulsory Referandum do not nsed tha Initistive. If

ce= Q-

1. Bryece, op.cit. p. 472.
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the lagislature passes a law which they do not 1like,
they cen sasily defeat it. If the legislaturas passad
& prohibitory lew, for exesmple, and the people wore
opposed to it, they could easily ronder it void by com-
pelling a referendum. Bubt, if the people wanted pro-
hibition and the legislaturs refused to pass it for
them, what recourse would they have? It is obvious
that, under ths Fafsrsndum alona, ths psople possess
only a psrt of the legisletive power of govsrnment.

The Initiative therefore is the instrument
for forcing thes legislaturs either to pass a lew, or
to submit it to the vote of the people. 1In soms
cases, the Initiative partly supsrsedas the TReferen-
dum, because the legislature will pess & populer bill,
and submission to thz psopls will ba unneccssary.
This, however, is axceptional.

. By thes power of the Initietive, ths electors
mey pfoposa a naw law, or demand the repeal of a law
in existencs. By the Optional Raferendum, thay only
have the right of demanding tha submission to the
p2ople of snms lew shich the lesgislaturs has passad.
Again, lezsislation vie the Initiative mey be made at
any time; 1legislation via the Refersndum must be

med2 within & cortein tims fixed by lew, usuelly in
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the Unitad States, ninety days after ths legislaturs
ad journs. Tha Rafersndum only destroys, it does not
creete. |

It will be sesn, thereforas, that ths Init-
ietive but completes the Tefersndum. It pilaces in
the hends of certain percantagass of ths voters, vary-
ing with different subjacts and in different locali-
ties, the power which undar the Teferendum alons ba-
longs to the legislature, thet is, of submitting the
law to the peoplas.

Thus it is evident that the Initiative and
Referendum must zo hand in hand. The Teferendum alone
.1s incomylete becausse it sffects only the bills that
the legislature has passad; but when it is coupled
with the Initiative, the circuit is complsted; to-
gether they form a most powerful instrument which
theoreticelly places tha ultimate leagislative author-
ity on =81l important matters in the hands of the

people, lsaving the legislatures to perform the routins

work.
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TEE INITIATIVY ARND RIFERONDUM IN

II. DURING TH3 MONARCHEY (753-509 B.C.)

Y Y.

Strictly speaking, there were no such
institutions as the Initiative and Referendum dur-
ing the monerchy. It is true that at times the
paeople, arousad by somo unusually despotic act of
thoir rulers, rosa up and violently damandsd --and
obteined-- certsin rights, such ss, for exampls, &
rzliaf from dedt. But aven whan tha people obtained
the passage or rajection of laws by such mathods, the
act itself was in no wise an act undar the Initistive
or Refarendum. Theso institutione ars constitutional
end legal in their nature.

For exauple, lat us ssy that the peopla of
Kanses want & bill passed randering judges subject to
rscall. A riobbus mob is formed, the people swarm
into Topske &nd demand the law, which the frightened
legislature hurriedly passas. This is not the uso of
tha Initistive on tha part of thes psople., It is

rether, a contrsct betwaen two opposing factions,
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of which tha pasopls form on3 part and the lagislature
thz other. Lsws passad under the Initietive and EFe-
ferendum would not bs each time & compromisz batwean
two or mors pertiss. Thess institutions reprasent a
l2gel power of lsgisletion held by tho peoplsa. How-
evar, wa can readily see how thes legislatura, in ordeor
to prevent = raoccurranca of tha scena, would thers-
aftsr arrange for a pz2eceable measting in which the
people might 2xpress their opinion on doubtful ques-
tions. This would rzprssent the granting to the poo-
pl2 of sow2 sort of en Initistive and Referendum.

This is what hasppaned in Roms. During tha
pariod of the monarchy, the pzople hald no recognizad
sheras in tha lagislation; but occasionally, gosded
to desperation, thay rose end upset ell pr=acadents.
Thase verious risings of tha paople are interesting
to us, therafora, in so far as thsy point to & powar
lat=nt in tha peoplz, and en occasional rscognition
of this powar by thoir rulers.

The first recorded instence in Dion Cessius
of the interfarance on tha part of the pasopla with
the establisha’ institutions is sbout B.C. 672. 1In
th2 7ar betwsen the Tomens and the .lbens, following

the daath of luma, loratius, a Roman, distinguishad
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hims=1f. "Eut b:cause he futhermors killed his sis-
ter when shas lamanted on sceing Horatius carrying the

nd ppe

spoils of her cousins, he was btried for murdsr.
next line reasds: "Howevar, he egppealaed to the people,
end wes acquitted."It is evident that an assembly of
the ypeopls was called for the purpose of arbitration.

Thus wa may probably concluda, I think, that
Horatius was adjudged guilty by the lagal procedure of
that day, but an assembly of tho people was called --
how or by whom, wse are not informed-- which decided in
his fevor, &nd he was scquitted. This is, in truth,

a vagda, crude racognition of the right of Raeferendum
along judicial lines.

Theras 1is, howevsr, anothzr erxplenation of
this incident. I1ivy, whom Tion Cassius followed, may
bavz confus=2d this story with tha rizht of eppeal, which
was not grantad until 509 B.C. It is, of coursas, often
difficult to t=11 to what a2xtent our authoritiss nay
be relied upon.

In tome, ths developmant of the Initiative

o e
1. Zonarsz, 7,6. Tha Greek words<ﬁ/dVOUgKPhé§e
probably not adeguatsly trenslatad by the phrass "triaé
for rurder." Kp/ywin the passiva carriss the idee of

condmnetion.  Tho passage probably msans "He was trisd
and found zuilty of murdsr".
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and Refersndum was first along the line of judicial
decisions =nd proszcutions, and letar along legisla-
$ive lines. 1In ths modern world, this proc:ss has
baan raevarsed. For a long tims we havs known ths
Initiative and Referendum es pzartaining to lsgisla-
~tive mattars, but it 1s only facently that the ques-
tions of "Rgceall of Judges" and tha "Submission of
Judicial Decisions” has bzen agitatsd. So far as I
know, en Initistive in Judiciel mattzrs hes not yat
baan proposed.

Servius Tullius (B.C. 578) seams to havs
derived his powsr and authority almost entirely from
the peopie. The fact is mantioned that the pasopls
offerad no objection to his siezzing the royal powar,
and soon eftzarward he proceaded "to pay court to the
p20pla beliavin- thet he could sacure control of the
multitude mors =2esily than of the patricians."1 Vhen
tha senst2 brought the charges ageinst him that he had
no guthority to ruls es zing, "he gatharad the psople
togethor end by tha use of elluring statouments, he
so disposad thsem toward himself that thay at once
vot2d the kingdom to him outright."l Tullius probaebly
went further in ths mattar of recognizing the author-

———Qe=-

1. ‘onaras, 7,9.
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ity of the peopls than any of the other kings, in fact
he rafarrad ths quastion of whethar or rot he should
be king to tha pasople. This wizht ba callsd a sort of
Rzafersndum.

Thera is 1ittls of importanca in the reign
of ths lest king, Terquinus Superbus (5.C. 534-509).
wa ara told that he wantsd to abolish the sanates, "but
he was afraid that ths multituds ..... in their capacity
as citizens might ravolt by reeson of vexation at the
change in governmant, he r=frsined from this openly."l
Eis reign was so unbearabla that thae people "wads a
compact not to receive Targuin again",z and he wes
drivan from his throne.

iWhile during the monarchy the power of the
p30opla as shown by the Initiative and Referendum was
d2monstreted, the right of ths peopls to use thesa
weapons was not rocognizad. A very sugresbive incident
is the Horation episode. ''hils the accounts ars mesgre,
y3t there sesmws to havs baen a certein semblancz of
logelity ebout his aequittal; eand there ars no evi-
dences of viﬂisnca or forca. I think we way concluds,
howavar, that only the barsst baginnings of the Initie-
tive and zefasrsndum er=2 visiblz to thz tims of the
founding of the rspublie.

o= -
1. Dio,II
2 sonargs, 7, 1ll.
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DURING THZ TRJIPUBLIC (B.C. 509-44)
..... Ommmmm
III. FROW TH3S FOULDING OF TH{ REPUBLIC TO THI
J3CTION OF THS DACIMVIRI (449 B. C.).

The period from the founding of the re-
public to the expulsion of ths dacemviri is ths
story of tho baginning of tha strugglos bastween the
rlebzsians and thoe patricians. iHvary constitutional
change 1is & rasult of & compromiss batwsoen these
opposing factions.

Unfortunately, Dion Cassius' account of
this period is fragmentary. For the proper under-
stending of subsaquent svents, it will be necessary
at soms points to supply & brisf sketch of the his-
toricel situation from othsr sources.

At the timz of the institution of the re-
public, the burdsns of the common pzople ware un-
doubtedly lightened. The port-dues end texes wazxe

l=sssned. In 509 B.C. the Valerien law was passed



which compelled the consul to permit the appesel of &
person cond-mnad to capitsl or corporel punishment--
axcapt by due process of martisl law-- and also of any
individuel whosa fine exceeded two sheep or thirty oxen.
It will not be our purposae to notice further the devel-
opmant of the Judiecial Referenduwm. It is snough to say
that from this tims on, the principls was recognized
in Roman common law.

The condition of the common psopla, which
hed been at the first materielly bettered by the
change in the form of governmont, soon begen to grow
worsa. Rowa was always at war; hencs during the six
summar months, tha plabelans were eway from howe. Dur-
ing thea winter, sgriculturz w.s impossible, &snd the
common pzaopls £211 into the hends of the lendars. Then
wmilitary sarvice the ensuing summar kept them from
aither paying past debts or seving for the coming win-
ter; end lews permitting imprisonment for debt rondered
thair situastion intolerable. ©So it was not long until
the peopls wars sgein clamoring for relief.

It is not surprising, tharefors, to find
that the pzopla sought to bettsr their condition by
refusing to Fight unlass relisf ware granted. The
patriciens tricsd various pratexts; first they offered

to cancel the dsbts, but aftsr the war was finishad,
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~they rasfusad to do this; next ths prastors declared
a canc2lletion of debts which the sesnats afterward re-
fus=2d to approve. This crisis camz in 494.

At the conclusion of a successful war against
thes Sabines, Volseci end Aaquil, Velerus eximus besought
the secnate to cancel the dabts, as had formerly bsen
promisad to the soldizrs. LBut th2 senate rafused to do
this. The enragsd soldiers, tharefore, withdrew to
a naeighboring mount and bagen devastating the country.

The constitutional result of the compromise
which reunitad the warring factions was tha tribune of
the plebs. These officisls, two in number at first,
waere zntrusted with the duty of protecting thse citizons,
Thers were elected by the ascemblies of the common pco-
rle, and wers alweys plehelsns. Their parson was
sacrosanct.?

The tribunes nevor bscame magistrates in
the tachnicel sensas of th: term. At first thelr powers
waere limited. Thay could intervene in the bahalf of
eny citizen end rernder him ocxampt from any lew or pun-
ishmant. They did not render tha law void excapt in
the case of ths individuel in whose bahelf thay had
intarvenad. It is casy to see how this perogative
which wes et first individuel in its spplication, soon

———() -
l. ionaras 7,14. 2. ‘onaras 7, 15.
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becama gaeneral. If a tribune were opposed to a law,
ha could snnounce that hs would protact any citizen
from punishmsnt in case ha violated its provisions.
This probudbly accounts for the fect that the tribune
soon obteined thas privilege of sitting in the senste,
the ri.’ht to summon this body, and to veto what bills
ne disliked.

These tribunes of the plebs, who wsare soon
increcased to tan in number, repres:nt that part of
the Romen system of‘gOVarnment which may be compsared
to the modern Feferendum. Any one of them had the
right to veto a senatus consultum, i.e., & bill pass-
2@ by the sa2nate. Since the tribunes were elactoed by
the psoplz sech y2a8r, it is inconceivatle that anyg
consida2reblz number of the people would bs opposed to
& senetus consultum without sascurirg its rejection by
a tribunas.

In fact, it was not & very difficult feat
to eeccurs the rsejection of e bill. Any one of tho
t2n tribunes could do this,end it wust have been
en esasy mabtter for a small but sctive minority to
secure the rajection of & bill. In other words, it

might very easily heppen that a bill which was favorsad



G|
(@)

by the wajority of the poople wes vatosd b=cause an
energatic minority wara opposad to it.1 This is an
illustration showing how, by giving too much power
to the people, the Fomens asctually took some away.
This is not.a vitel differenco betwean ths modern
end encient Refarendum. It was morely a curious
feature of the Roman systam thet thay used a tribune
wherna we usa a patition.
Again, in modern times, & potition for a
Taferendum must b2 rads within a certein specified
timo after the adjournmant of tha legislature. But
in tome, the tribuna, under the pretext of protecting
the psople, might rendsr void = law which had baeen in
forcs for yeers. Thus it is evident, from the two
reasons just given, that the Toman HReferendum was in
some respacts more powerful than tha modern institution.
This principle of Refersndum became firmly
fixed in the minds of the FKomans. ‘hen, und>r the
first decamvirate, thz laws were drawn up, they were
voluntarily submitted to tha people, and upon recsiving

2

their approvel, were inscribed on ten stones. It

Y

1. If s minority could veto a bill, let us not con-
demn the Romsns too hastily for that. As mentioned
gbove (v.p.5) only 61 7 of the electors in Switzerland
haeve votazd on the avarags bill, and therefors 31 . of
them could rejsct a bill in Switzerland.

2. Jonsyss,7,18.
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must be remembered that, during the period of the
dzcemvirate, ell the regular offices, including the
tribunata, ware aboliéhed; s0, unless the decemvirs
had chosen to givé them the privilege, the paople
would have had no chasncs to express thamselves upon
the laws. Also, &ll ths mombers of thes first decem-
virate were patricians. “This bit of lzzislation dif-
fors from the Refersndum as representatsd by the vato
of thas tribunses in that the people thamselves, and not
the tribunes as their representatives, voted on the
proposition. f“he submission of the laws by the Decam-
viri finds an exact parellel in the submission of state
constitutions in the United States.

The tribune had two fundamental privileges;
his body was sac:osanct and ths parson who disraguardsad
this could ba put to death without a triasl, and he
could punish any magistrats who persistsd in opposing
him. But some timas the acts of the magistrate wight
have bssn committad ewey from Toms, or soma time pra-
vious to the tima when hs was accused. In such casas,
tha tribune did not tske it upon himszlf to convict
ths magistrates, but brought ths mattsr bsfors the
concilium plabis. Soon the custom gra» up of trying

- 811 kinds of criminel casas before the conecilium plzbis,



which custom was continued until ths establishmant
of tha guasstionas parpatuas.

It 1s sasy to sea how thzs right of the Init-
iative developad at the sams time. When the tribune
hed callsd@ tho psople togethar to conduct his criminal
prosccutions, thers was nothing to prevent him from
discussing othar mattsrs, and ascertaining tho sensa
of ths people in regerd to certain lagislation. Thase

plabis scita warse at first mersly rzsolutions such as

any wass meeting mizht weke. The people, howavar,
immedistaly assertsd that thase resolutions had a bind-
ing fores on ths 2ntirs cowmmunity, & principle which
was afterward racognizecd by the entire stats and then
the plebiscite wers on & par with tha senatus con-
sulta.

Zona:es ta211 u52 thet in 449 B,.C. tha paopla
votad a triumph to tha consuls Velarius and Horatius,
and a faetivel of two deys, although the patricians and
sanators had previously signifiod thedir displeasurs:
and rafusad to 2nect thess laws. e arc not told
wherzs this lagislation, so wmanifastly initiatory in
its charactar was passad, but in all probobility the
bills authorizins the fastivel and the triumph were

ce=Q---

1. Joneres 7, 19.
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proposzd by the tribuns end pessed by an assembly of
tha pzopla.

Thus by the time of tha ejection of the
decemvirste in 449 3.C., wa havae & racognized Refar-
andum and the beginnings of the Initiativa. Insteed
of & cartein parcantare of the peopls signing & pe-
tition as is tlz custom today, thay wust obtein tha
sar of ona of the tan tribunss. Thz pa3opls, through
ths parson of thz tribune ~ho attsndoad the maetings
of tihs sanetz end could aithar vato or allor & bill
to ba anact=d, held the Refarsndum; &and the petrician
end sonetoriel pertics hed nothinz to say during this
procass, wherasas in the casa of the Referasndum todsay,
e lagisletor has the same voting privilesss as the
privats citizen. Thet is to say, in Toma tha two
classes wara reéardcd as separatad and opposad, while

todaey there araz avsarywisera regarded as one.



IV. FROLI 449 B.C. TO TH3I L.iX PUBLILIA (339 B.C.)

THS DaVIELOPILET OF THY IRITIATIVE.

R L

It is obvious that the next devalopmants
would logigally be in the Initiative. Thé Raferen-
dum was now esteblishad and recognized.

The Initiative, in its inception, was merely
g logalizing of force. In 494 R.C. (v.p. 28) when
tha peorla wer: dissatisfiad, they wutinied end with-
dreww to & neighboring mount until cortain laws ralating
to the canczlletion of thoir debts wers passad. This
act was approximetsaly initistory in its results, though
of courszs tha manner by which it —was secured was un-
constitutionel and illegel. The psopla themsalves, so
fer as we know, neither sugzastad or passed on tha law,
still the mutiny which thay begsn was the direct causs
of the concessions; hznc2 tha lews, though originatad
in and psssaf by the sonete, may be regerded as crudely

initietory. Or, looking =t them from another angla,
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the accaptancs of thz2m on tha pert of the peopls might
bs ragardad ss & Rafersndum; for hed they been unsatb-
isfactory, sursly the mutiny would not have ended; and
by going back ths psopls virtuslly pessad on and approv-
ad tha laws.

Agein in 449 (v.p. 32) the pcople voted a
triumph to the consuls and a festivel of.two days,
though tha sensts strongly ogposed thess meesurss. Dio
does not statz whather this ect of tha peoplz was con-
gsidara2d legsl, or whather they axpresssd their wish
snd the sznets wes cowed into passive submission. Liob-
ably the lettsr was the case. 4is wa shall later . see,
it was not until 287 thaet ths full end untrawmmeled
Initiativs wes givan to the poopls. If this precadaent
had been regarded as lz:gsl, it is not probebly that
the laws of 339 and 287 would have bean nacessary.

It is & ragretteble fact that, in tho frég-
mants of Dion Cassius that are noxw extant, rccord of
but fow of ths constitutionsl changns of this period
heve basen preserved for us. Tha raason for this ie, I
think, & vary bhuman ons. The ancients ware very mod-
arn in thet they proferred to resd stirriny teles of
militery achisvemants to trastmants of dry constitu-

tionel gquestions. As & result, prectically all of
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the lagends and tales of battlas seem to havs bzen
preserved, and th2 parts lost werse doubtless the
varts describing constitutionel changes. £So, if for
the next faw pariods, wa ars compz21lad to cite other
authoritiss, let us not censure iion, but regroet thut
the Greeks and Nomans weras, &fter all, so modern in
their tastas.

The Valarian-Loratien laws, passed in 449,
ware ths fulfillmont of the promises mads by tha patri-
cians. One of them placed thzs tribunatz on a firmer
basis. But by far ths most importsnt bit of legisla-
tion, &s far as we ars concarned, was an enactmant
bearing on the validity of the plabiscita. Livy says

on this point (III.55,3) quod tributim plebes iussissit

populum tanerat.

The mast importent aspact of tha laws of 449
was that it gavas to ths tribune a positive charector
which he hed not possesszd up to this tiwme. Lz now
had the right of initiating legislation. He could vato
any act which th2 scnats passed, and hLa could also
compel the senatz to act on any bill which he had tha
neopls pass, thnugh the sonate, if it chosa, might
rajzct it.

But this plen was unsatisfactory both to

ths plebeians snd tha petriciens. Ths indignation of
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the plabsiens when the senate rsfused to confirm sowe
mz2asure that thay hed passed, must hava baasn much great-
er than it would hava besen if the peopls had not baen
privilegsd to demand concassions so formally. So the
p2ople, finding that their Initiative feilsd to securs
rasults once more resortesd to force. Jonsras tells us1
thet in 242 ths psopls becawms insubordinats, and receiv-
ed the benafit of certain nsw laws.

This arrsngement was slso unsatisfactory to
ths patriciens. Upon almost eny pretensa the ple-
beians could start an agitation in their concilium,
and if the patricians refusad to senction their action

with an auctoritas petrum, they, the plebesians, hed

only to wait until the first public crisis erose and
they could "wring from the patricians™ what concess-
ions they wished. To put & stop to this, therefore,
the ILex “ublilis was passad in 339, which provided
that tha approval of the senats must bz given before
the bill wes pessed by the people.

If the stétemant of Livy quoted above, "gquod

trivutim plabs jussissit populum teneret were literally

trus, 1t would imply that the people had the complate
Initietive after 449 B.C. In which case, what was the
necessity of the Lex Publilia in 239, whoss third clsausz

() --
l. lonarss, 7, 25.
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according to Livy snacted ut plsbiscita omnes Juir-

itss tenarent? or for the Lex Hortansis in 287 which,

according to tha elder Plinyv, provided vt plzbiscita

universum populum tenerent?" Obviously, teksn by them-

selves, these laws are duplicatss.

It is not probable that it would hevse taksn
threse enactments and & pariod of one hundred end sixty-
two years to establish tha same principle. e should
©s inclined to believe rather that the detaeils of the
laws have been lost, and that thzse details ropresent-
ated tha checks and the handicaps which ware thrown
about the people. It is now ganerally agreed by author-
ities that, saccording to the legislation of 449, the
plabiscite must raceive the sanction of the senate ba-
fors thay b2came binding. The aunctoritas patrum had
to follow thz actions of both the concilium plebis and
tha comitia centuriata. This order, a8 wa shall pres-
ently see, was raversed by tha legislation of 339.

At any rate, this is the distinction which
the authorities make batwsen ths Valarian-Horatian
laws and tha Lasx Publilia. The first geve ths p=aople
the rizht of initiaeting lagisletlion, but leoft the right
0f raferendum on plebiscita with the sensatas,.

When we remembzr that the Senato also held

the right of initieting laws which the tribune, the ra-
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presentetive of the peopls, could veto, we see that
the forcas wers balanced, cach one holding aqual pow-
ars of initietion end also the right to rejesct the lews
of the other. The Lex Publilie practically took away
from the sanete the rigsht to vsto the plebiscita.

This lew, passed in 339, stipulated that thea
plebiscita must roceive praliminery approval in the
senata. Low, at first glanc=, this saams & curb on
the powers of the psople. But practically, it was not,
for ths sscuring of tha auctoritaes patrum degenerated
into & mere formality which was entirely dispaensed wifh
by the Lex Zortensia in 287. From that.tima on the
plebiscita were suprsme and no power could annul them
save a later plebiscitum.

Roman constitutional history is the story of
the struggles batwesn two peoplee. 4t tho beginning of
the rapublic, the contest wsee between tho patricisn or
sanetorial class end th» plabeians. Later, however, a
rich plebeian class arose, which was called the nohil-
ites. Provision wes made for the admission of this
class into ths ssenats, and the only distinction betwsen
such s2nators and the originel patricien senators was
that tha latter ratsined ths suctoritas patrum, that is,

tha right to pass on certain bills. 4s proviously



mentioned, this auctoritas peatrum cams after the

action of the assewblies until the Lex Publilia; after
" this law, it was given previous to the action of the
peopla, end degsnerated into & mere formality. As wo
shell later see, it was saslways necessary for ths com-
itise tributa; curitie end centurita, but in the cassa
of the concilium plebis, this restriction was removed

in 287 by the Lex Hortensia.



V. FROWl 339 B.C. TO THE LEX HORTIKSIA (287 B.C.)
..... (o A

TH: COMPLETY INITIATIVE .

—eaQee=

The pariod extending from 339 to 287 seecms
to hava been chiefly a history of thz wars with the
Samnites. The internel disruptions of the Romans were
often adjustad bsescause of external deangers.

Dion writos that "The Romens voted to wage
implacibla war upon bhem",l end Zonares that in 292 B.C.
"the Romans .... hed not chosan consuls on grounds of
excallenc2".2 1In both of these referances the comitia
centuriate is meent. For thie body elone had the
right to desclare offensive war, and thsy alons elected
consuls. Tha tribunes of the plebs could not presids
over the comitia'centuriata, and thoreforg in thass
two cases, had no part in the legislation.

cemQme-
1. Dion, VIII

2. Zonaras, 8,1.
41,



In 320 ths consuls Postumius and Calvinus
mat with & savars defeat by the Semnites and ware
compellad to sign & rather ignouwinius truce. The
question arosa as to whather or not this trucs should
b2 ratified. The consuls axpleinesd that they had
signed the articlas under compulsion, and sdvisad
that the people rejact them. Speeking of Postumius,
sonares says: "So he came forward and said that
their acots should not ba ratified by the ssnate and
by the psople LR

I cits this meraly because it illustrates
the fact that tha peoplo --in this cass raprosanted
in the comitia o=anturiata--had from zarliest times
the right to declars war and thao right to make traat-
i=ss and co>nclude peeca. 7hilaza in this assombly the
p2opla nevar ohtained the power that they did in the
concilium plebig,vet in early timas it was a very
importent lepgislative body.

I wish now to lsy baforz you trwo fregwants
wnich seem to b2 Dion's end sonaras' account of the
Lex Hortansia in 287, This is tha law which, &as we
notad ebovs, gava thoy full and complate Initiativs to

ceeQ-==
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the Tomens by waking the plebisecite binding upon the
wholz pezorle.

"iftsr this, when sowe of ths tribunes movad
an annulment of dsbts, th2 p2ople, sincs this was not
grant2d by the landars as w21ll, bagen a sadition; and
this was not quiatzd until focs cama against the ciby."l

"When the tribunes moved en annulment of dabts,

tha law prohibitiny imprisonmznt for d2bt was oftan
proposad without gveil, sincs the lzndasrs waere desirous
of rzcovering evarything, and the tribunes offsrad the
rich tha choice of =ither puting this la to thas vota
and racovering thair principel only or ----( hiatus in
mss.)---rec2ivin; --( h. in mss.)---in threo annual
reymants,"eceean- "Finally the paopla would not make
pcaca evan vhan the noblas wors willing to concede
much mors than had been originally hoped for ......
and consaquantly thay would minimize thoe concessions
mads them from tims to tim: fceling that these had
been won by forcn; end they strovs for more using as
as stapping stona tnersto tha fact that thay had al-
rzady obhtained somathing."z

Thoszs statsments arz plain and call for
little explanation. I would amphasize thesa facts.

YR S

l. Zonaras 8, 2.
2. Dion, VIII, 37:2.



(1) Ths poorsr paopls and the tribunss wantsd some
legislation which the richor psopls, the lendars, sue-
cessfully preventad them from obtaining legally. It
is obvious, therefors, thet the pcopls did not heva the
complats Initistivae at this time, or they could hava
obteined reliesf. (2) The paople rasortad to foren,
thz naturz of which ws arc not told, and obtained not
only the concsssions thay sought along the line of
d=btor laws, but elso many other privilasges. Arong
thase we know, from othar sourcas, was the Lex lor-
tonsie, a law which mads the plebiscita binding upon
ell the p2opls, &nd wnich made the auctoritus patrum
unnecassary for acts of the concilium plebis.

With tha closse of this pseriod, wa hava at
last the complets Initiative and Refersndum. Thesn
institutions reprasent the culmination of thoe strug_ le
batwzen th> plebaslans gnd the patriclans which began
with the founding: of the republic. /2 must not, how-
2var, ragaxd this as a triumph of democracy over ths
aristoceracy. It mersly means tho triumph over the old
patrician slemont in the senatz; as a waettzr of fact
the nobilites &nd th= patricisns usually wanegad to
control tha tribunze. Tho paopls did indeed lagislats,
but, up to ths tims of ths Crecchi, few laws wers

passed by tha pesopls to which the senats was opposezd.



VI. FRO. 287 T0 THE TIlLy OF TE%S GRACCHI (133 B.C.)

..... Orrmeew=

Tho pariod from 287 to 133 B.C. was a vary
cruciel ons for Fome. Darhaps thse greatast strugplsas
in which that warring nation cver engag;ed aros included
within these ysasrs. 1In 287 FRome wes but the rising
power of Italy; Dby 133 sha2 had blotted out Carthags,
conguarad Spain, dominatzd Grsece and the kingdom
of FPhilipp and Alexandar; sha was the graat world
power.

Ths extreordinary struggles without compollad
ordar within the stata. Dissantions betwecn tho ple-
baians end ths nobilitas esecem to have beon fewar than
in the periods pr=c2-2ding. 4Ls & rassult, while we may
prasame that the Initiative and Raferendum --partic-
ulerly the formsar-- wars freguently usad, yebt, inasuuch
a8 the plabaians and tha nobilites wers for ths most

pert hermonisus, w2 do not havz tha racord of meny

45.
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instances of the use of thesa forms of legislation.
w2 find wention in one plece that the "Ro-

mens the next yasr reafrained officlelly from naval
werfars."l The word which is translatad 'officially’
is 5h}’°’—ﬁ“ vhich is derived from the noun S A0S
meaning the poeople, or the populacz; &nd is tho word
which ionaras uses most fregquently in spoeaking of tha
plabsians. This implies that thz action was taskan by
tha people in soma sort of comitia mecting, doubtlsss
in the comitie centuriate if it ware tha ection of
the coritia.

But a 1ittls later on we have a dacisivs
axampls. In 223 B.C. the consuls Flamlnius and :iu-
rius wers waglng war. A numbar of portants frightoan-
2d the paopla snd they s2nt & letter to tha consuls
racalling tham. But thz consuls did not open the
letter until e battls had bean fought and won. van
then, upon the urging of ¥leminius, they delayed for
some tims. "At lz2ngth tha leaders raturned homs and
wara charzaed by tha scnate with disobedisnce> ......
BRut the populeéz in its zeal for Flaminius, opposad
tha s2netz, snd voted thom & triumph. After cela-
brating this, ths consuls lsid down thair office."?

———Q==-

1. Zonaras, 8, 16.
2. 4dnerss, 8,2C.



47,

This is & clzer 2sxamplz of ths Initiative.

We find that, aftar thz littls btroubls
with Rufus, when Febius accepted entirs control in
217 2.C., tho "pooprls gave thsir sanction"l In this
casz the sznatz probebly submittzd & resolution which
the paopls epprovad, or elsa the people of their own
sccord votad encouragzmant to Fabius.

The naxt exampla is unusual in thet it is
e clsar Initistive, with also & touch of the Refer-
endum, and especially so bacause it is cited by both
Pion and Joneras. In 201 B.C. the Carthaginians sant
en ambassy to Nome to sue for pacce. Let the author-
ities tell the story. "But tho s2nate did not re-
ceive the embessy rezdily; indeed thae membars disput-
sd for a long tims bsing dicagreed among themselves.
The populer assembly, howeve;, unanimously voted for
peace and accapted tarms."2 And Dion, after speaking
of ths attitude of the consul, who thought that Car-
thage ought to be dsstroyed, says "In the pOpulaf

assambly, however .... &ll unanimously voted for

Now, &s we statad above, the comitia cen-
Q- -
1. sonarses, 8, 26.
2. sonarss, 9, 14.
3. Dior xvii,



turiate alone hed the rizht to deelare wsr, entar
into trcaties and concludz poaca. Therafore, this
action should havs beecn teken by ths comitia centur-
igte. If it were passed by the concilium plabis, it
was, strictly spesking,illegal; though as it was avi-
dently a vary populer measurs, it is easily possible
that the s2nats would b2 afreid to stand on its rights
in the Taco of the plsbzian opposition. In either cass,
it wae an exprossion of a desirs of tha people which
was opposad to ths wish of the sansate,

This complates Dion's list of the uses of
the Initiative and Ez=ferendum during this period.
There is one wore raference which might be of interest,
howaver, so I snall cite it here. In Book XXVI Dion
dascribzss the arrogencs of Claudius, who though he
had donz nothing to deserve a triuwmph, yet resolved
"not to say a word in 2ither the sonats or tho assombly
about the triumph; but acting as i1f it belonged to
him in any casa, aven if no nna should vote to that

nl rhig is

affact, he asked for the nzcessary funds.
intaresting in thet it clesrly iwmpliss that Claudius
racognized the lzazislative powor of thz populer assem! -
ly as 2quel to that of the senate, at lesst in so far

——eQe=-

1. Dion =xxvi.
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a8 it concerned triumphs. A clserer implication of

the Initiative st this tiws paerhaps could not be found.



VII. ©TH3 P3IRIOD OF i3 GRACCHI (133 B.C.-121 B.C.)

Ons of th3 most important and most interest-
ing periods in Romen history is that which ombracas the
work of the Gracchi. Unfortunately here again we find
that but a few fragrants of Dion's work hsva been pro-
sarved to us. This period is too vitel to our subject
to ba ommitted, therefors it was nacosssry that somo
other source bz used. Very good accounts may be found
in Thaodorz lommszans's "History of Rome" and --a much
briefer one-- in Frank Frost abbott's "Romen l'olitical
Institutions."

The pcopla naver fully realized tha strength
of ths mighty sword which they possessed until the two
Gracchi called it into action. These two brothers
openeé the gatss end released tha flood which later
12d to the ovarthrow of the republic. All of their
laws were plebiscita, and their power wes basad on

their popularity with ths people. They first pemperad

51.
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end flattered the city mob, and, by their trecatmant,
increased it. It was this restless, idle crowd of
depandents that sapped the virility of the rspubdblic
and made it plestic in thes hands of Sulla, Tompay,
Cassar and Octavius. The only reeson that ths found-
ing of the empirs was deleyed for fifty yoars was
bacause Sulla leckz2d the inclination and Fompay de-
cision.

Tiverius Grecchus, & young msn of noble
femily, becams= tribune of the plebs in 133 B.C. The
condition of the "third estate " was at that timeo
most wrotched. Two causes contributsd to this; first
ths immense sleve population, end sacondly, tho con-
contretion of tha farming lend in tha hands of the
waalthy burgessz: and scnators. Land which was con-
gu2xred in war wes styled public land and was supposa:d
to be rentad by the state. But during the last two
hurdrad years the great femilies had bean picking it
up, piecs by pieca, using it, and paying no rent for
it, and finally cleiming it and willing it to their
childrsn. ‘he laws rastricting this prectice and ra-
storing thz lend to tha stete had hitherto proved fu-

tile.

Tiberius Gracchus parceiving, as did every
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thoughtful Romen of that dey, the frightful political,
"mwilitary, cconomic &nd rorel decay of th: burgessas",
proposad an egrariasn law which was, in meny respects,
but s regnactmant of the Licino-Sextian law of 367.
Briefly, it provided, under cartain restrictions, for
tha resumption on tha part of the state of thesa public
lands which were occupisd &nd h21d by thelr possessors
without remuraretion. This land was to bs brokan up
into small lots of 20 jugora, which ware to ba distrib-
utad t- the burgasssas. Such lend could pass from
fath>r to son, but could not bs go0ld. A comwittosa
ovaersseing thns resumption &nd distribution of thesa
lends was also provided for.

Marcus Cctavius, & collezus of Gracchus,
who probably really doubted the efficacy of the moees-
ura, vetozd the proposition. Grascchus, aftar trying
other expedients, brought his measuras to votzs a
sacond time. Again it was vatoed. Gracchus, in
enger, turnsd to the psopla and ssiked if & tribune, who
acted ezeinst tho pzoplz, hed not forfeited his right
to represent tham? Th> assembly answer=d in the af-
firmative, end, at the bidding of Gracchus, larcus
Octavius wes ramoved from the tribune's bench. The

agrarien law was then passed and the first committee
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for distridbution eppointsd. The Refersndum wes usead
in recalling Octavius and next in passing thz bill.

Such was the lagislation of Tiberius Grac-
chus. In the attempt to regain his office for another
year, he fell, slein bafors the statuass of the seven
kings at ths temple of Fidelity. Eis msasures, though
bitterly opposed by the oligarchy, ware nevertheless
carrisd out. The paople finally set a limlt to the
roform by passing a bill which examptad the lLatin
ellies from the jJurisdiction of the committos and re-
mitted tha decision "respecting whet werse dominal
end what private posscessions to ths consuls, to whom
wherz no special laws anacted otherwisa, it oconstitu-
tionally belonged.™ This act was also obviously
Initiative in its charactoar.

Ton years later Galus Gracchus téok up the
raform wherz his brother hsd laft off. IIa was elect:d
to the trivunship in 1235 B.C. His first step was to
sgcurs ths passega of a bill which enablad the tribunazs
to be at liberty to stand for reblzction for ths yemr
following the ona in which they hed hzld that offico.
wWith this ler es a besis, he proczedzd to other ra-
foxms. Th2 next lew wes onz which introducad tha

distribution of grain in thz cepital. "Grecchus
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snactzd that avery burgess who should personally
prasent hims:1f in the capitel should thanceforth bz
gllowed & dafinita quentity of prein monthly", emount-
ins to ons &nd one-quertar bushsls &t about half the
regular pricoe. Grecchus' motiv: in this was that he
might elways have e multitude in ths city on whom he
could rely.

In order to kaep sacura their mejority in
the cowitiae, the order of voting in ths comitie cen-
turiste wes chang2d. Instzad of allowing the five
property classas to vot: 6ns after anothsr, thay wers
in the futura to vots in an order of succession de-
tarmined by lot. Tiberius' agrarian law was roenact-
ed, though it wes still in fofce—-save that the Juris-
dictinn ovar ths Zatins had been teken awsy, as wmen-
tioned above. Iowaver, 1littls or no distribution was
affactad, as practically ell the land which Tibarius
had originally intonded to allot, hed been distributad.

Gaius next leunched out on snother line.
This was ths sendin; of colonists. Not only were places
in Itely provided --ecspecielly at Capua and Tarentum--
but colonists wara also sent to Certhags, and thus
the principgle of transwarine colonization was cstablish-

ad.
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Gracchus pessed a law that no burgess should bz an-
listed until he was sixtzen yeasrs old. This law was
in forecz befors, but wes probebly fraqueoently violatad.
H3 restrictad tha numbar of cawpeigns raquisite for
full 2xemption from militery duty, and anactad that
the stats: should furnish sratuitoucsly the soldier's
clothing.

Gracchus probebly wes tha suthor of & law
which grantad the right of appeal to burgesses sven
in tha camp (Gracchus de provecations). Coznisance
of such capitel crimes as polsoning end murder was,
howevar, withdrewn from the burgzesses and sntrustad
to permenant judicisl commissions.

Gaius onlarged the gulf betwaen tha knights
and thz eristocrats by snactments favoring the formor.
Tt is probebly that the privilecas of wesring tha
$0ld ring end of occupying sasperatos and battor placss
at the burgass fastivals wera confarred by Gaius
Grgcchus. TFuthermorz2, h2 "burdenad the provineae,
whkich had hitharto basen glmost free from texation”,
with axtsnsive texes, and provided that they be 2x-
pos=4d to esuction for the province &s a whole and in
Rome. Thus ha opz2ned "e o0ld wine for the mercan-

tilas eless™. ILext hs took avay from tha senstors
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the privilsge of serving on the Juries e&nd conferrad
this on tha squestrien ordsr.

Having thus two partiss, thzs common psopls
end thns knights, to back him, Cracchus proceeded to
the overthrow of ths scnata. He first cnacted that
ths seaate should assign the rsspoctive sphere of
duties to the consuls bafore ths ones concerned waras
alact=2d. This took avey & great deal of ths sensta's
influanca over thess me;istrates. He prohibited the
appointment by thas senate of extraordinary commissions
of bigh tresson. Such a commission had sst at his
brother's deeth. Publius Popillius, &n obnoxious aris-
tocrat was oxilad, though this measure was carriad by
a mejority of only one votos in the comitia tributa.

All thes Sewpronien laws illustrate the uss
to which the Initiativz was put and the extraordinary
extont to which it wes carrisd. Democracy was at its
height- Euring this period, and from this time on,

a gradual decay mway be detacted.



VIII. FROM TH? TINI OF THSY GRACCHI TO THZ ERD
OF 7Y% R4PUBLIC (29 B.C.)

S Yy,

we shall now pass ovar quits & period. The
gccounts of the lsgislation of Sulle are too confusecd
to attempt to disantenglzs them here, and furthermors,
prectically all of his laws were soon repselad.

In 69 B.C., Lucullus was engaged in tha war
in Asia. 7hile he was a graet genaral, yet Lucullus
lackad tha gualitiss of diplowracy end tact; oconse-
quantly not only did his soldiars become insubordinate,
but &lso the peopls at Rome were dissatisfied. He diad
not follow up Tigranss, and "bacause of this, he was
chargad by the citizens as well as others, with re-
fusing to 2nd the war------. Therefore they, at this
time restorad the province of Asia to ths praeetors
end later, when he was believéd to hava sgcted in the
sema wey agein, thay sent to him the consuls of tha

year to ralievz him."l Again Tio says that ths

1. Dio xxxvi.

58,



populaca, elthough eerliser it "had sant thz proper
officiels to sstablish a government ovar the conquar-
ed territory, r3gerding the wer as at an end from
the letters which Lucullus had sant them ----,"etc.2
I think that these two statemants show that the first
mentionad was a plzbiscitum. In & line or two above
‘tha peopla aras espacially msntionsd as being dissatis-
fied.

Two years letar, the Gabinian lsw, which
grentad to Fompay command of tha grain supply, and
of the war ageinst th> plrates, wac up for discussion.
‘This wes & plabiscituml, but was eftarrvard retifiad,
thoush rsluctsntly, by the sonatsa, which also procaed-
ad to pass esdditional meesuras.® Just why tha senatlo
ratifisd these meesuras, I am unabls to stats. Cor-
tainly thay did not need thair ratification to msake
them legslly binding. It is probableo--unless our
euthority hes arred-- thet tha soenate, finding itsslf
overpowered, dasecmal 1t batter to acquizsca then by
opposing to sdmit its daofeat.

An intare:cting, though somevhat vaguz stato-

Qe

1. Dio xxxvi, 30 ff.
2. Tio xxxvi 42.

3. Xiphilionus xxxvi, 37.
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ment occurs in Tio xxxvi, 29. Cornelius, a tribuns,
having quarrelad with tha senate, proposed in a pop-
ular assambly a number of lavs curtailing the powers
of thz senetors; emong others was ons which prohibit-
ed ssnators from usurping "thae people's right of deocis-
ion in any maettar". Dio adds "this, ind2ed, had been
tha law from very cerly times, but it was not being
observed in prectice." This sacms to indicats that
while the Rafersndum had bean & recognized right of
the Romens for meny generations, it had, for some
such roesson as the untrustworthiness of the tribunes,
feallan into disuse. This tims tho assembly was dis-
missed in an uproar, but shortly afterward, hs added
a provision "that the senate should invarisbly pass
the preliminary decree end that it should ba nocss-
sary for this dacrez to be ratified by the paople."1

2 also sacured the pessage of a law

This seme tribune
which comp2lled praetors to esnnouncz at tha beginning
of their term of office the principles of law accord-
ing to which thay intend=d to try cases; this law
furthsr provided that the prastors were to follow
thase prineciples absolutely.

ceeQ-=-

1. Dio xxxvi, 39.

2. Tio, xxxvi, 46.
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In this same year, Roscius introduced & leaw
which sharply warked off th: scats of tna knights in

the thsatraes from other locations.1

This was prassum-
ebly a plsbiscitum, first, because of its naturs, for
thz knights and senators were always opposing fections,
end sscondly because it 1s msntionsd in the same lins
with the lev introduced by Geius lManilius, which I
shall now describe.

Gaius llenilius, a tribuna, introducsd a law
which pormitted froeedmen to vots with those who had
fraed them. By suborning a portion of the paopla, he
passad this on ths very last day of the yeer, toward
evening. Tha scznate, leuring of this, on thz follow-
ing day rejzcted his law.

lianlius was terribly frightaned bacauss ths
£lebs were so angry with him. So, early in 66, in
order to win the friendship of Fompey, he had passed by
thes populacs the lisnilien law, which gave Iompay com-

% 2
-mand of the war agains t Tigranas.

The senate itsazlf
ras opposad to this ma2asurs, bacausz it removed from
offica llarcius end Acilius, who had bacn appointed to
asteblish a government ovar this territory by the sams
fickls populace, & short tims basfore.

R P

1. Dio xxxvi, 42.

2. Dio xxxvi 43.



It is =zvidant that the power of the psople
was increasing sgain. Th2 important laws of this per-
iod were pessad by them and thc senate was becoming
subservisnt to themw as later it became subserviant to
tha generals. Tha lesaders of thes time rscognized
the drift of affeirs. "Caeser, not only courted the
good-will of ths multitude, obsarving how much strongar
they were then ths sensata, but also at the sam2 time
raved the way for & siniler votzs ---i.e. the Kanilien
law--- to ba passed soma dey in his own intarest."l

In 66 B.C., the saonate beacame angry at
Publius Fastius and Cornaelius Sulla bacsuse these lat-
ter, heving been conviected of bribery, had plotted to
kill their accusers. "i decrsz (would hevs bean)
pessad ageinst th-om, had not ons of the tribunss op-
posed it."2 Now tha question arises, is this a use
of the Eeferendum by the btribuna &s & representative
of tho p=zopla? In othsr wordés, is this a casa of
the use of the Fefarsndum?

In éhe original concaption, the tribune
wes regarda2d solely ec the instrument of the peopla.
“'hen & number of thes p=oplc wers opposad to some
msasurs under concideration by the sanata, the tribune

S Y
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raprasantinz these people, vetoed the bill; this
wes in effact, tha Raferendum with the tribune acting
for tha paople. hon tha paoplz obtained the full
Initistive in 287 B.C., however, the tribunship it-
s21f should havs besn sbolished, or at loeast tha
tribune should hava had power only to asscmbla the
propls snd put questions to tham to votas upon, for
it is esvidont that tha former arrsngsment was supaer-
fluous. This was not dons; &and tho tribunes thom-
salves often bocam2 corrupt and wer: ln no sansse ra-
prasaentatives of tha paople.

Therefors, if the tribune as the instrumont
of thz p2opla vatoed & massur: bacausz ha thought a

substuntiel numbar weras opposad to the bill, hies wet

42}

constitutis e Referondum; dbut if, on tho other hand,
his motives wers separastas from a considaration of

ths padplz:, thzan of coursn, it has no connection with
tha Tafarendum, eny wore than the bribas accepted by

s mayor would b2 cellad ascts of tha psople. It should
ba notzd that the offiecisl ropresants tho grest dif-
farsnca batwesn th» enciant Toman end the modern Init-
istive end Tefarondum. W2 us2 a patition; they, in
lisu of this, substitutzd a numwber of man, dircctly

responsibla to ths poople, vhoss businsss it was to



chack ur to ths paoplz, or 2lsa vato thausslves, ell
doubtful msesurss.

In 65 B.C. a plzbiscitum introduc=d by Geius
Papius wes 2nectz2d4 ~hich benishad tha rasident alians

-

in Toms, a2xcapt innabitents of what is now Italy.l
In the consulship of Cicaero (63 L.C.3 &

rlevisecitum rafarred th: alaction of tha prisets back
azein to the p2opla, of which privilagze Sulle had for-
marly deprivad thowm. This motion was made by iabisnus
and supportzd by Cessar.? At this tima too, & triumph
was voted to fompay. This wes onz of the most megni-
ficent ovar shown in Tows up to thet time. The law
grantins ths triumph wes a plebiscitum and securad
through Cessar's influenca.®

In thes na2xt year--62.B.C, -- Cato and juintus
iiinucins, the tribunes, vetoed tho proposition, brousht
forward by Ii2pos, elsdo a tribune, that Ifompay should
bz suuroned from Asie with his army. IN=2pos was influ-
ancnad ty the fact thet Iouwpey favored the multituda,
and hancs ha upheld Pompay.?

In 60 B.C., & lew was passad abolishing taxas.

Ll ¢ L

Dio xxxvii, 1Q.
Dio xxx:vii, 37.
Dio zxxvii,43.
Dio xxxvii, 51.
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O0f this Dio says "sinca the taxss were very opprassivs
t> the city end th: rest of Itely, tha law that sbol-
ichaed them wes eccaptadbl: to &l11. Th> sanators, how-
2v3r, wers engry at ths praastor who proposed it--llat-
2llus Nepos--- end wished to cress his nama from ths

vl Tow 1f tho san-

law, antarirng enother onz instaad.
stors were engry at the prastor bacause he prcposad
this bill, this wes evid~ntly passed in the coritie
tritute. If thay marz=1ly happeoned to be angry at lat-
2llus for somz othar resason, this may casily heve baan
& sanastus consultum, i.s. & le~ passad by the sanata.
Referencas was made above to tha fect that
Caeser held the miltitude in hish estaocw end regarded
thzm es tha more powerful. e ara not surprisad to
learn, therefors, thet in his consulshi; (59 E.C.),
"ha communicet:d nothin_ further to the senats during
his tarm of offica, but brought dirsctly hrefora the
p20ople whatevar he desirzd"? aftar a rather disagreas-
abla experiencs with Cato in the sznata. /imongs his
scts we havs mentionad that "he first retifiaed all
the sets of Tompay, m2ating with no opposition 2ither
from Lucullus or eny onz elsa, and latzr he put through
o s o

1. Dio =x=xxxvii,51l.

2. Dio xxxviili, 4.



many cther masasurses without asxeciting resistance."l
A 1ittls leter»® Dio mentions the fact that othars
elso proposad whatavar "he---Cessar--- wished, anad
hed it passad, not only by the populacs, but by ths
cenats itself." Thus it was thet tho wultitude
"grented him ths governmant of Illyricum e&nd Cisal-
pina Gaul with throz lszions for five yoers, while
the s2nctzs 2ntrustod him in addition with Traensal-
»ine Gaul and anothar lagion."

Anmong other lesws which Caezsar had passad by
the multitud: wes one distributing pudblic land in
Campania to Pompey's soldiars.? Bibulus, Caesar's
collasazua in the consulship, was opposed to the
law and attampted, with thes aid of thres tribunes,
to praevant its passage.5 In a rather violant and
somewhat i1llogel meeting, the law was passed.4

Clodius, when tribune of the plebs in
58 B.C., introducsd a rather important bill. There
was & peculiar custom connected with divination in
the case of public assamblies. In the case of other
meetings, if an edversz portent was sazn, the meet-
ing of course adjourned, but in the case of the

T T
xxxviii, 7;5.
. Xxxviii, 8;4.
. xxxviii,l;4.

xxxviii,4;3: 6;1.
xxxviii,6;3-4.
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populer assembly, ore had only to announcz his in-
tention of taking an obssrvation to prevent their
voting. It cen be seen from this how casily the
peopls could be prevantzd from sxercising their
rishts. Clodius, outwitting Cicsro, had this law
end some others as well passedl, and thon turned
to attack the orator himsslf. The docrss oxiling
Cicero was elso pass2d by the paopla.2

In 57, Pompey proposed & vote for the
recall of Cicsro; ©but Clodius, Enowing that the
saus fickle multitude wss now on the side of Cic-
aro, took & number of his brother's gladiaetors, and
broks up the moesting in con:f'usion.5 Latar "the
senat2 decrecd, on motion of Spinther, that Cicaro
should bs restored, end thsa populecs, on motion
of both consuls, passed the maasura."4

In 55, after considerable opposition, tho
p2ople rassad a law extonding Caesar's commsnd in
Gaul. Dio says in xxxix:33-4 and elso in x1iv:43;2,
that the command was exbtendod for throe years, but
Suetonius, Flutarch snd Appian say five yesars, which

S .
xxxviii; 13-14.
xxxviii; 14:6; =xxxviii;l7

1.
2.
3. xrxix; 7:2.
4, xxxix, 8:2.
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latter is the gonerally eccoptsd data. Lot only

wvas this law passad, but & ms2ting, intimidatad by

g considerebls bodyzuerd, pessaed additional measures
rzlating to Cassar.l It is worthy of commant that
the multitude was glways Cassar's friasnd.

An intimation. of a plebiscita forbidding
the restoration of Ptolamy to his kingdom is given
in Dio xxxix, 65:4; --"Thié he"--Gsbinius--"dig--"
i.e. went into Zgypt at the raquast of Ptolemy---
"although the people and the Sibyl had declarecd that
tha men should not bs restorsd." We rsad a little
further> that tho people were vary angry at Gabien-
us for his disrogard of their wishes, and only the
consuls, Pompay end Crassus, preventad his condemna-
tion. "\/hen, howavar, thaoy had leid down thoir of-
fiéa---onca more many opinions were sxpressed and
tha mejority proved to be ageinst Gabiniug------ "
They"-(the pcople?)-" dscided, therefore, that the
varsas of the Sibyl should bz reed, in spita of Pom-

w®  Further Dio tells us® that

- pay's opposition.

Gabinius was convictad end oexiled, though Ciczro

pleed for him, and recaived the nams of "turn-coat”
L o Lo

1. xxxix, 36;2.
2. xxxix, 59;2.
3. xxxix, 60.
4. xxxix, 63.
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becausa of this act. 4ll these laws were prasumsbly
rlebiscita,

“hen he was in Spein in 49 R.C., Cassar
granted citizianship "to all the paople of Gadass, in
which the paople of Foms later confirmed them."l
Here, unless Dio has written carelsssly, is evidence
of a plebiscite granting citizianship to the people
of Gadsas.

The people, who had always befriended |
Cassar, worc the ones to elact him dictator. iiarcus
Aemilius Lepidus, thz man who aftsrward became & mem-
ber of the triumvirate, was prastor in 49, and "took
council with th: poopls to slect Cassar dictator, and
immadigately moved his nomination, contrary to ances-
trel custom, "2

Aftar the battle of Pharsalus, the paople
of Toma stumbled over each other in th2ir haste to
grant fevors to Caasar. Dio does not give the full
list of the honors voted for fear, as he confesses,
"that I mpight becoma wearisome, were I to anumarats
them 211" But asmong thesa he does montion ars that
"they grantad him (Cassar) permission to do as he

S S

1. x1i,24.
2. x1i,36.
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pleassed to thoss who had favar ed FPompey's cause,.....
that he might s2em to be ecting with soms show of legdl
authority. They appointed him lord of wars and psscz,
using the confederates of Africa as a pratext, in
regerd to all mankind. ... H2 recaived ths privilege
of being consul for fiva consecutive yeers and of being
chosen dictator not for six months but for an entire
yoer, and could as:ume the tribunician authority for
1ifa. ... A1l tha eloctions excopt those of the people
ware put in his hands. ... The citizaens thamsalves ...
voted that Caesar might zive thom (governships in
subject tarritory) to the praetors without the casting
of lots."l

In 48 B.C., ths liomens assigned a triumph
for him--Caesar--"to hold, &s if he had bean victor."?
This was & plebiscitum, if we are to beliasve tha words
of Antony, who says in that famous funeral oration,
addressing thz people, "this is the rasason that you
voted him at once tha office of consul."5 The con-
sulship raferrcd to was given in 46 B.C. "Caesar was

at that time serving as dictator, and soms tima latoar,

neer the close of tha war, he was eppointzd consul

---o---
1. x1ii; 20.
2. x1ii; 20.
3. xliv; 42.
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when Lepidus, who was mastar of the horsa, convokad
the peoplas for this purpose."1 Later in the sama
oration, Antony says "you did not disputs at all
about titles, but applisd them 8ll to him as being
still lsss then his merits."?

e hava now passad the time when the Init-
iative and Referendum ware common. Truz, thoy wsro
still used, but rather seldom. The rulers found it
easisr to obtein what they wished from the sanats
then from the paople; hanca ths leglslation was
enact>d nominally by the former. I say nominsglly
because in reality the omporor was absoluta. It is
é curious fact to nots that in the last days of thess
institutions, as in their beginning, thz people soms-
times obtained by violsnce what they could not legally
anact; thus doe: ths d.velopment in the Initiative
and T aferendum form a circle, so to speak.

In 41 B.C., Fulvia, the wife of Antony and
the mother-in-law of Caesar "herself managed affairs
éo that neither the senats nor the people dared
transact any business contrary to her pleasure."3

S
1. xlviii, 33.
2. x1liv, 48.
3. x1lviii,4.
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Lucius, who, with her permission, obtained a triumph
boasted that whercas ilarius hed received & ocrown al-
most from nobody, ha had obtained meny, "and partic-
ularly from the people, tribe by tribe." This saems
to show that the people still enacted some legislat-
ion. Caesar and Antony did not wish to make paace
with Sextus Pompey in 40 B.C., but "bacsuss ths wrath
of tha populacs was aroused to the highest pitch and
it was faared that thay wonld commit some violenca,
the two rulers ware forcad unwillingly to make pro-
positions of peaca to Sextus."l

Dio tells us that in the next year---39 B.C.
-- when I'arcus and Gaius Labinius held the consulship,
the acts of the triumvirate from the time thay had
formed & closc combination received ratification at

the hands of tha senate."2

Here it is significant
that th: people as a legislative body ars ignorned.
Howevar, we are told (36 B.C.) that "the
people of the capital unanimously bestowed laudato-
ries npon him"---Octavius---"and images, the right
to front scats and an arch surrounded by a trophy"
as well as other privileges.3
s Y
1. xlviii, 32.

2. xlviii,34.
3. xlim, 15.
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Just as ona of the first privilages of the
raopla wes tho right to'declare war, so this was one
of the lest to disappear, and is in fact the last ra-
corded instenca in Dio of the usa of the Initiative
and Referendum. In 32 B.C., tho poople votad for a
war ageinst Clsopatra, thus virtually beginning ths
last struggsls batwean Cctavius and Antony which end-
ed tha noxt year with thas battle of Actium.

‘ "TLe Roman paopla had bean robbod of democ-
racy but had not becoms definitaly s wonarchy." fThus
Dio opens his fiftisth book. This, in fuact, was the
case much earlier. The rapublic was overthrown in
49, slthough the empiro wes not established until
tventy y2ears later. This fact must be borne in

wind; th2 la3zislation that wes passcd by the pcople
batween the yaars 49 B.C. end 29 I.C, was not volun-
tery end untrsmmeled, but was of a natura coneilia-

tory to tha general in power at that moment.



IX. ©THYW ARCIGKT AND THE LIODELRN.

Since wa hava traca2d the devalopment of
thesa3 two dewocratic institutions from the timo of
the monarchy to tho snd of thso rzpudlie in 29 Z.C.,
we ghall now sum :p tho differanczs batwaen tho
Tomen schame and ths modern conczption of the Imit-
iative and LReferendum. TFor thse most part thoso dif-
fersnces have bzan pointed out as thay camo up, sand
our purposs hers is mwaeraly to collect and rastata
them.

Tnere ware three kinds of lagisletion in
Toma, sz2natus consulta, lzges end plabiseite. Thare
ware four lesislativs bodies, tha senets, the comitie
canturiats and the comitia tribute, and tha concilium

plabis. In th: early history of tha republie, the

74.
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comitis curiata was slso of importanca, butbt this
assambly declined and for our purposas, mey be dis-
regardad.

Ths sz2natz was the officiel reprasentativs
orgen of the patriciens and of ths nobilitas. At tha
closa of the rspublie, only sx-megistratess ware eliz-
ible to it end, sincs thoe wejority of thasa wera of
the sristocrscy, thet faction controlled this body.
The sasnats pessad ths scnatus consulta. Thasa naver
held ths sama power as the l2gas or ths plsabiscita,
nor could & sznatus consultum repocal aither of the
lattor. Howaver, they could interprat and axplein
provisions of tha leges end ths plibiseita. The
people hed nothing to say about such lews and of all
the Toman lz2gielation, they ere th: farthest remov-
ed from ths Initietive and HLafarendum. Tha tribuna,
howaver, had the rizht to vato sny bill boforz the
sanatz, in which casa th2 ©ill wes celled an suctor-
ites sonatus if pess2d, but it hed no Fforce.

Tha lzz38 war2 passad by the comitie cantur-
igta and the comitia btributa. The comitia centuriats

was originelly a wilitery orgenization composed of

W)

th2 raprasentativas of the plebeians snd ths equitas.

Its fundamantel funetions, ~hich it retainzd to the
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last, were tha power to daclara war, negotiats traa-
ties and concluds pcaée. Inasmuch as the richer of
the plebeiens end of the knishts later bacaus & part
of the nobilitas, and unitad ~ith tha aristocrscy,
this lettsr clsss almost controllzd this asseubly.
lowsavar, it wses primerily democratic, and ths laws
which it pessad have been listed undar acts of tha
Initiative ard Tafarendum. It could b2 presidad
over by any megistrata.
Lages wars elsn passad by tho comitia tributa.
Ancient writasrs thomsalves confusad the comitia tributs
and the concilium plsebis, end it is impossiblo to know
2ll tha differsnces batweon them. ‘lowevar it saems
certain thet th» cowitia tributs was an orgenization
composa® of represantatives of both the pleboiun and
patricien clessas. TFor this resson its scte might
also be called acts involving tho usa of ths Initia-
tive or Tafsrsndum. It was not of much prominancs.
The most important of all thz sssewblioes
from our viewpoint was the concilium plabis. This
body was conposed entirely of rlabaieans, end over
it & plabeien officisl, oither a tribune or an sedile
elways presided. e hava noted how, pravious to 339

its scts ned to reczive the sprprovel of the senata



after they wara cnected to rendar tham valid; end how
this epprovel was sivan befora thay ware passed until
tha time of ths Zortensian law in 2837; and how from
that time on, they wers binding on gll of tha paopla
without eny action of ths scnats being necessary. The
plabiseita are tha great examples of the use of the
Initiativs and Lafersndum in the Toman stata.

An unusual phasa of Towan lszislation was
the mannar by which a part of the p2opls could bind
the rest. <The secnatz, as raopresantativas of the arie-
tocrecy, could 2nact laws which wars velld through-
out the stata. Ths plabeiens, in the coneilium plobis,
could pess measurce to which thne eristocracy must
yiald. ©Perheps ths onas placa whers both factions
could gat tog=ther to act on & proposition was in tha:
comitia tribute, and this assauwbly, as noted gbove,
sea2ms8 to hava baan of no great importance.

In the earliar part of this thesis we
classifizd the modern kinds of Laferendum as Option-
al end Compulsory. Following the samz classification,
wa find that the Toman plen was not generally Com-
pulsory. Tho declaration of war and tho conclusion
of pesace must coma befors the psoplz, just as bond
issuzs end & few other matters in United Staetss must

be subrmitted at a popular election. For tha rest, it
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@ll depsndad upon tha morsl suasion which could ba
brought to bzar upon ths tribune. The scnate always
had mores or lass control over thess officisls, end it
was tha exception rether thsn the rule that the will
of the ssnate was disregerdzd by a plabiscitum.

«hsn an unusually powarful tribune, such ss ths Grac-
chi, for instancs, erose, then the power of tha peo-
vpla was exarcised to its full, and the ssnate strug-
gled agzeinst it in vain; tut for the rest, tho sean-
ats quistly held control.

¥e classified forms of the Initiative into
Prectical and Formuletive. As a2ll Roman laws ware
pessed first end drawn up efterwards, thair Initia-
tive would resamble the Fractical form.

There ara two fundemental differsncas be-
tween the Roman schama and the modarn farms of the
Initiative and Raferendum. The first of these lias
in the different conception of tha body politie. The
modern state is regerded as a unit. It lozislates
es ona body. Tha poor wen votes &s often as the
rich citizen, &nd the weslthy men has avary right
posszs8sed by his plabeien neighbor. There is no of-
ficiel rscognition of the two classas--the waalthy
or aristocratic class and tho poor or plebeian cit-

izen. Th2 on2 hes no riczhts which the other does
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not share.

Rome wes govarned by an oligarchy, and from
the earliest timas thers were two factions in the stata.
Whan ths patricien or, as 1t was latar, the class of
th2 nobility, became too tyrannical, thc plsbeiens rose
up against them and dzmanded their rights. The wmembers
of thas oligerchy had many peculiar privilsgos, and it
was very natural thet ths plebosians should demand rights
of which tha patriciaens had no pert. Such a privilage
was the Initiative and Refarendum.

In United States wa hava but onse logislative
body. True, the Initiative and trofsrsndum amendmonts
to tha state constitutions usually provide that "all
lsgislative power ... shall be vestsad in tha legisla-
ture and the paoplo‘of tha stata,"” or words to that
affect. But the idee is thet the pseople are the ul-
timats legislators, while thoe sanators and rapresen-
taetives ars marely acting for them. In othar words,
lagislatures arc not per sc authoritative, but they
hold thzir authority on the principle thet thay aro
reprasantatives of the people, with whom tho ultimate
powar lizs. In other words, we racognize in facot
but one lagislative body.

In “om2 the cass was differant. The
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patriciens -- or, as it was later, the nobilitas --
wers one body, s23parats and distinect; the plebaians
were a sscond body. In the union of these two fac-
tions a plan somsathing like that used by the Fomans
becores logical. ilach body, &s g partner in the con-
carn, had ths right to act of its own accord, and to
initiste legislation without consulting tha other;
and 2ach faction had tha right to act as a check on
thz other.

Agaln the Romans, having & duo-legislative
system bassed, s0 to speak, on a partnership between
two parties, permittad ons faction to blockade the
work of the other. Tha tribune could veto the sen-
etus consulta. Tha s2neta for a while held the priv-
ilsge of nulifying the actions of the people, but
thay latsr lost this right when the power of tha
people increesad. This system ssems almost absurd
if the Fomans arz ragerded as ons united body, but,
a8 suggaested sbovas, it would b2 the logical compro-
miss batwecn two factions.

In United Statss we do not racognize a vetbo
over the will of thae poople as expressad by the Init-

iative and Refsrendum. The governor may veto acts of
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the legisliature, but that is merely a case of one
servant of the pople scting as a chack upon another.
Kaither the govarnor nor the legislature can vato an
act pessad under the Initiative or Referendum, for
that 1s the sxpressed will of the pzople, and they
are sovereign.

7hen wa say, tharafore, that the psople of
Rome used the Initiative and Teferendum, wa mean that
this was a separate and distinct power held by the
common psople. The oligarchy was reprosented by the
senat 2 which enactad laws and, to & cartain degres,
acted a8 & chayck upon th2 paople. Jach body actad
inde¢paendently of the other.

The pzople passed their bills in tho com-
itia canturiats, tha comitia tributa and the concil-
ium plebis. The functlons of thess bodies hava
beaen ecxplainsd above, a8 has also the control which
tha aristocrecy exercisad over cach of tham.

The sacond great distinction between the
modern and the Roman institutions is the use mede of
tha tribune of thes plabs. In using tho Initiative
and Refarandum, thare must be soms way to get an
igsue before the paople. This mechanical part has
been accomplished in threse ways. In ths lLandesge-

meiden of Switzerlaend, eny membar of the body is



privilsged to spesk and to make motions. This is the
sirplest and essiest way to get a proposition bafore
the paople. In United Statss, where tha ares of tha
locality prohibits ths assembling in one body and

thz following of such a systom, we sndaavor to accom-
plish th: sama thing b; petition. Roma was too largo
for the first method---though the citizons possassad
tha right of spesaking in ths assemblies, somatimes
befors the magistratasl --- &nd the sacond was un-
known. So the problem was solved by the tribune of
the plebs.

This offic2 had two incumbents at first,
though later th: numbar was increasaed to tsn. The
tribune was olected annually by the plabsian organ-
ization, and directly responsibla to thom. /a have
shown previously how his power to protact each citiz-
an led ', finally to the right to veto & bill. Latar
he acquirad the power of introducing legislation in

the coneilium plabis, which, if passed, was binding

- on tha state. If there had been but one tribune and

h2 had always vatoed the bills which ths pz2ople dis-
liked end submitted to them whataver thay wishod,
this systew would hevs been wall-nigh perfect.

But there were & number of tribunes, =zach
ceeQem-

1. Dio, xxxix; 35.



possassing equal powers. This was wise in a msasure
because it insursd that any legislation desired by a
substential numbar of citizens would be acted upon.
Out of the tan tribunass, thare was surely at least
one who would lend & rsady oar to their dssires.

Tha gr=at difficulty arose from tha fact
that ons tribune could vato ths acts of anothar, or
rether, has could prevent a vots from baing taken.
The most notable case is that of Liarcus Octavius
who interposad his veto on ths agrarian law of Ti-
berius Gracchus. Tiberius recalled him, and aftar
that date th2 power of one tribuna to vato ths acts
of anothar, while still sexercissd, was jcopardized.

The tribunes often lost sight of tha fact
that they actad solely as repressntatives of the
paople. llarcus Qctavius know that he was asobting
against the will of the majority of his constituen-
cy, but probably honestly doubted the wisdom of
tha measuras, and so courageously vetoed it. Ilieny
times the tribunss wers actuated by meaner motivses,
and,'disregarding the paoplo eantiraly, vetoed the
magsure becaus2 of parsonal reasons.

The second waakness lay in the corruptibil-

ity of the tribunes. Often these officiels ware
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frankly open to bribes. At such a time the powears
of thas people bzcame mers names, snd the Initiative
and Refsarendum warc dead latters until some wave of
reform set tham on their feet again.

Such ars the waaknesses of the tribunician
system. Tut shell we condomn it too hastily? llen
in Oregon testify that they sign petitions without
reading them, whil: 1in Switzerland ceses ar: known
whers signeturas havs baan obtelned by paying e
small sum to a2ach signsr. fThe Romans are not the
only pcople who have expariencaed difficulty with
tha practical us2 of tha Initiativs and Referenduuw.

Such than ars the two points of differ-
anc2 batwaen the Roumsn and the wodarn institutions;
ths ona, resulting from tha dusl concaption of tha
stats, was tho glen which deprived the aristocracy
of a participation in th: workings of the Initia-
tiva end the2 T:fsrandum, ~hile thz sscond was ths
usa of a tribuns in plac2 of the patition. ZEut in
ths wein, thesa distinctions are small. The great
fundamentel principls on which these institutions
ara based, is, brisfly, legislation by the px ple

indepandent of their rulers. Roms racognized and



princizles egbout fiftzen hundred yzars

t wes resurrsctad azsin in Switzerland.

Finis.
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