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PREFACE .

In the following pages we wish té show that the present
industrial process in giving rise to a vast number of 1n-
dustrial accidents,both fatal and non-fatal,first,calls for
an exténded system of pre&entibn and,second,places the work-
ingmen,or the dependents of workingmen who have been killed
by means of such accidents,in a position wh;re they need |
collective care of some sort;that the present legal rules
"under wich indemnity may be secured,the system of negligence
and individual responsibility,known as Employer's Liability,
in giving rise to uncertainty;deiay,iaste and énmity!is in-
adequate to meet these needs;that,therefore,the ado iké; of
a system which will correct the evils of the present sjstan
of Employer's Liability is paramount and that of the two
methods at our disposal the method' of obligatory insurance

is the only adequate method. =



TABLE 1. # DEATH CALENDAR IN INDUSTRY
FOR ALLEGHENY COUNTY.. -

AS FOUND BY THE PITTSBURG SURVZY.
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"Bach crass stands for a men killed at work or for one
who died as a dirsct result of an injury recieved in -
the course of his work. W e s T

» Taken from Work Accidents And The law.



TIIE PROBLEM OF SOCIAL INSURANCE IN THE UNITED STATES.
Chapter 1.

By social 1nsurénce is meant what is usually called
"Workingmen's Insurance”, that iséiha insurance of working-
mern against accidents,premature death,sicknesé,old age,; in-
validity and unemployment. The term social insurance,however,
is thot to be preferable to any octher term because it emphasiz~-
'as the general purpose of the 1nstitution.1 Insurance,being a
contract by fhich one party undertakes to indemnify another
against loss,damage or liability érising from an unknown or
c@ntingant.gvent%or considered from an economic standpeint,

"A scientific method by means of which the burden of a par-
ticular loss or damage is distributed throughout a group of
persons exposed to similar loss or damage and assoclated for
the purpose of assuming that burden23 18 not an end in itself
but only a means to an end. "It is a mere device, a machine to
accomplish certain objects. It is, primarily, a savings insti-
'tution by which men are assisted to make provision for future
contingencies; secondly, it is a scheme by which men agree to
share the risks of certain contingencies to which all are
liable."4 Insurance may be looked upon as a form of organized
relief,for itlis the substitution of an organized,scientific
method for an earlier,unorganized,unscientific method &f re-
lieving contingent losses. Social insurance is an institut-

ion which applies this scientific method of distribution of



the burden of contingent losses to the pecuﬁiar needs of
workingmen. It is the aim in developing this institution
of soclal 1nsurance;n0t only'to shift the burden of the .
-contingent losses,suffered by ﬁork;ngmen and their families
because of industrial accidents,sickness,old age,invalidity
and unemployment,from the individual workingman and his
dependents to the whole of soclety,but also to have .the insti-
tution by placing a premium.upon preventive measures funcition
as an incentive to reduce these losses t@ethsir‘loweat terms.
"Theeproblem of socizal insurance 1s oﬁe that has grown out
of the present industrial system. The different position of
the laboring man in the present system from that of one in
the-earlier‘domestic system of 1nduetry is such as to demand
insufance. The present system has given rise to a class of
people who depend solely upon the earnings of thelr hands for
a living. In order thalcthls class.of people may keep up a
respectable standard of living it is necessary that the
.laborer's earning power be uninterrupted by accident, sickness
or invalidity and that some provision be made for pberiodsiof
| unemploynent'end the tke time when thils earning power diminish-
es because of old age. These ccntingeneies when they occur
are an additional demand upon the workingman s earnings which
usually are reduced to such low terms as to admit of no add-
$4tional drains. In the earlier system of industry the work-
ingman often had some other source of income to supplement

the earnings of his hands and consequently these conditions



did not weigh upon him éo heavily as they do at present.,
Moreover, these contingencies were not so frequent then as

they are at present for the introduction of machinery, danger-
ous trades and transportation have greatly increased the
possibilities of'tﬁeir occurence. The laborer of the present
day,except in'theory, unlike.the industrial worker of yesterday
is @ntirely dependent upon the managers of capital both for
the opportunity to work and for the determination of the con-
ditions of labor. In theory the present day laborer need not
accept work or continue to work under conditions which are
dangerous to his 1ife and health. Theoretically he 1s an in-
dependent man but pfacticallﬁ he.is anything but an independent
man. He must live and in order to live he must work and in
order to work he must accept the work that is offered him.

For an employe to leave an employment in protest is consldered
a heinous offense,or for him to complain of conditions and be
odiously officious about his employer?svbusipess bnly brings

with it idleness, deprivation and suffering.5

It 1s the
economic position of the present day laboring man that demands
social insurance. .. .-

Other industrial countries have already met this problem
of social insurance and solved 1t,toigreater or lesser extent,
but the United States is conspiqﬁhs among them in having suc-
cessfully ignored the question until very recently. England
has repeatedly dealt with the question of compensation for
accidents and consequently has laws far superior to ours, in-
deed, we may well say that we are at present where England was

twentyfive years ago. Germangjalso}has met the problem and



solved it in the form of triple insurance for workingmen,
namely, insurance against accident, sickness, old age and
invalidity. There are 22 industrial countries that at present
have either compensation or insurance laws relating to some
phase of this problem.® But the fact that we are behind other
industrial countries does not argue that the need has not been
ds great here as there, but it merely goes to shoi the effect of
our boasted individualism and our total indifference to the
welfare of our citizens. The question has been befofe us for
twentyfive years but as yet we have done little with it , ex-
cept that we have all these years used.. i an outworn legal
principle as a basis for recovery for industrial accidénts.
The~que$tidn is,however,increasing in importance in this coun-
try and is at present,more than ever, demanding sdlution. It
is demanding more attention at presant~because we are waking
up to the fact that the present industrial system places a
workingman in a position where it 1s absolutely necessary that
‘collective care take the place of individual effort in the
way of saving; because we are seeing the injustice of our
pfesent method of compensating an injured workingman and his
family for'thevlossof time and the medical expenses necessi-~
téted,because of an injury suffered in hidiemployment and of
our present method of cdmpenaating the'dependents of a work-
.mamlkdlledehile engaged in his occupation for the loss of
their bread-winner. This method is still thdmethod that was



employed in the eighteenth century and even earlier. It is ‘
the me&thod that was in use rhen the Workingman was not de-
pendent upon the managers of capital for the opportunitﬁ to
labor and when the determination of the conditions of life
and labor rested in his own hands. It is the method that was
employed before the factory system was known;before machinery
had been invented;before pulleys, shafts¢belts,cogs,buzz- saws, :
cranes and the like were in use; before the giant motive. power
of steamﬂand electricity was discovered ;before rallroads were
constructed before men dug coal and manufactured steel.

| The question is demanding solution because today we make
extensive use of the factory system,we multiply and complicate
machinen;,we dee‘eteam and electricity,we cross the country on
a network of steel rails we dig down into the earth for coal,
iron ore and other raw materials, we reduce the iron ore into
pig iron and convert this into steel in short we have greatly
multiplied the dangers of the industrial process but are still
living under laws made for eighteenth century conditions. We
shall speak of these laws in a later chapter.

That the question has recently grown in importance in the
United States 1s shown by the increase of literature upon the
subject as a whole or upon some phase of it; by the interest
the question has aroused among sociologists,economists,lawyers,
employers and employes; by the activity of the various state

commissions that have been appointed to investigate the prob-

lem and study the methods that have been adopted in other



countries to relieve the situation;by the federal commission
appointed to do likewise and by the fact that the legislatures
of eleven states are'considéring or have besn conéidering'
legisiatiqn upon the subject.7

The literature of any importance upon the subjecﬁ8 before
1908 consisted pfincipally of John Grahaﬁ Brooks' "Compul-
sory Insurance 1n Germany" published as a sbecial.report of
the United States Bureau of Labor in 1893,W.F.Willoughby's
"Workingmen's Insurance" which represeﬁted the conditions as
they were in 1898 and has been a comprehensive textiupon the
subject for ten years,and A.F.Weber's review of "Industrial
Accldents an& Employer's Responsibility for their Compensation”
published as a report of the New York Bureau of Labbr Statis-
tics in 1899. But since 1908 a large amount of‘literaﬁure has
been published as Lewis' "State Insurance",Seager's'"Soéial
Insurance",Hendefson's "Industrial Insurance”, Eastman's
"Work Accidents and the Law", Reports of State Commissions,
"The Twelfth Annual Report of United States Bureau of Labor",
The Twentyfourth Annual Report of the Federal Commision of
Labor", Frankel and Dawson's "workingmen's Insurance in
Europe" and numerous magazine articles.

Eleven state ﬁnd the federal government have commlssions
to'investigate the subject. These are Minnesota,Wisconsin,
I1linois, Connecticut, Maine, Massachusetts,New Jersey,Ohio,

' 9
Nichigan and Missouri.



In the following pages we shall consider the need of
social insurance in the United States as shown by the nature
cause, and extent of industrial accidents and by the present
method of compensating:them. We shall then consider two methods

of solving the problem as typified by England and Gérmany.



INDUSTRIAL ACCIDENTS--THEIR CAUSE,NATURE AND EXTENT.

Tk

Chapter II.

i
\

The demand for social insurance as has been seen in the ‘
preceding chapter has grown out of the present industrial systenm
because the introduction of factory methods,the growth and multi-
plication of new and dangerous trades and the development of an
extensive tfanSportation system have greatly increased the con-
tingencies that the‘workingman is forced to face. This complex
industrial system has given rise to numerous industrial accidents
and occupational diseases,unknown in the earlier system of in-
dﬁs@ry,which in turn have brought about the need for insmrance
both because they have placed an additibnal burden upon the
workingman's meager éarnings and because their frequency calls
for an extended system of prevention. In this chapter we shall
loak into the causes,nature and extent of industrial accidents.

"As to the causes,nature and extent of industrial accidents

we have no statistics for the United States as a whole. We,however,

have enough information ¢ 1 to determine the nature and

causes of industrial accidents and to form an estimate as to
their extent: ~Although the information that is at hand is
somewhat local in character,it can,nevertheless,be regarded as
typtcal of all our industrial centers. This information has been

gathered by the recent Pitisburg Survey,by various labor Bureaus

and by the recent State Commissions that have studied and in-



vestigated the subject. Part II of the mwelfph Biennial Report
of the Bureau of Labor of theﬁstate of Minnesota contains the
"most complete statistical study of work éécidents that has yeﬁ"
appeared in this country.JDThe material for this report was secured
under a law passed by the Minnesota Legislature td ald the Commis-
sion appointed in that state to investigate the subject of work-
accidents énd their cpmpensation. The law required 'every-employ-
er engaged in industrial pursuits" to make a comprehensive re- '
port of all accidents suffered by their employes. Next in import-‘
ance is the information obtained by the Pittsburg Survey.
As to the determination of the extent of industrial accidents
for the United States as a whole the best that has been done is
to make an estimate. The absence of any adequate statistics upon
this subject in the United States merely goes to show how back-
ward we are in this fleld of accident pfevention'and compensation.
The conclusion has been drawn from the meagef data atlhand that
accidents/%?:i?ﬁu%ﬁguﬁgfled States in proportion to the number

of people employed as they are in the United Kingdom and Germahfzf

In the railroad industry they are nearly three times a# cdmmongr
:We kill nearly three times and injure more than five timés as
many railroad employes,in évery thousand,as Great Britain®",and
kidl-torandheohe half and injure five times as many as Germany}w
During the five years from 1902 to 1906 an average of threeand
one third employes in every thousand was killed in the coal-
mines of the United States while in Prussia during the period

from 1900 to 1904 there were only two and in Great Britain



13
only one and one fourth per thousand.

The mortality statisticsjﬁor 1908 showed that in that ® ...
year there were 44,089 deaths from accidents in the reglstration
5rea of the United States,which in that year embraced only one-
half of the population. Of this number 19,287 were gainfully
employed men and boys and 683 were wbmen likewise employed.
However, it is evident that not all of these were due to the
industrial process.but it seems reasonable to assume,as:.3eager
does, that at least three fourths of them had their origin in °
industry. Since this embraces only one half of the population
the conclusion is drawn that in the year 1908 the number of
fatalities in the United States aggregated about 30,000.Seager
thinks this is not an excessive estimate since the annual
number of fatalities in the coal mines and in the railroad in-
dustry alonehfigure up to 5000 gnd the number of employed in
these industries constitute only one tenth of the total number
of persons employed in the United States,the yearly average
of fatal accidents occuﬁing to railroad employes during the
ten years ending June 30,1909 being 3,307 and the average
number of fatalities in the coal mines for the perliod between -

1904 and 1906 belng 2,20562.

In regard to the puwibéds 'of non-fatal accidents for the
whole of the United Stateés, as in the case of those resulting
in death,the best that can be done is to make an estimate.

Mr. F.L.Hoffman, an eminent authority, estimated the number in

¢

/5
1908 to be about 2,000,000 but Mr. R.P.Falkner said to be an

equally qualified aUthOPity/considers an estimate of half a



1 ]
million to be overdrawn. A.B.Reeve,on the other: hand, estimaties

the number of both killed and injured to be about half a million.
He arrives at this conclusion from five differsent standpointis.
I'e first baseés his conclusion on French experience and estimat-
as the total in the United States to be 626,000. His second
estimate of 500,000 is based on German experience as givén by
the New York Labor Bureau in 1899. For his third estimate. he
took the experience of Wisccnsin as a basis. This state under:
the improved law of 1905 had 12,000 accidents in one year. . ..
Taking the population of the United States to be forty times
the populgtian of Wiasconsin he computed the number for thse
United Siates to be 480,000. The fourth estimate he based upon
the experience of one accident insurance company which gave
him & total of nearly 600,000 acclidents. Fifth and lastly,hs
took the figures cf_another company for a perliod of fifteen
years and estimated the numbér in the United States to be
564,000. ¥r. Reeve ,howsver, recognizes the inadequacy of thess
guesses when he says that"thege figures emphasize the nesd |
of facts." Until we get facts we must be satisfied to know that
"We send to the hospital or to the grave yard one workman svery
minute of the year."

We have,howsver, information from recent lnvestigations
which show the actual number for certain parts of the country.
The Pittsburg Survey found that in the year from July 1,1906

to June 30,1907, 526 men were killed in Allegheny County,
1%
Pennsylvania, It was also found that in the three months,

April ,May,and June of the same year the hospitals of the



county received over 509 men who had been injured by means of

an industrial accidentj,

o e » e
i P A R

The Minnesota Bureau of Labor,referred to above,received
reports of 252 fatal and 8,419 non-fatal accidents during the
year from August 1,1909 to July 31,1910£qfhis,however;does
not include tailroad accidents except those which occurred in
the shops. But the railroads,during the period,reported 91
fatal and 2,020 non-fatal accidents to the Minnesota Railroad'
and Warehouse Commission{q The total number of work-accidents
in this one state alone for the short period of one year is,
therefore,345 fatal and 10,439 non-fatal,or 10,832 accidents
in all. The report of this Bureau also shows that in the
agricultufal industry,an industry usually not thought of as
being dangerous,there were 53 accidents which came to the

2.0 A
attention of the Bureau thru the news papers. During the month

of November,1910,43 corn-s¢hredder accidents were reported?o
The state of New York shows a larger number of accidents
in one year. In this state 25,390 work-accidents were repart-
ed to the State Departmeht of Labor and 12,333 were reported
to the Public Serviée Commission;durihg the year 1910%/ Since
no records were required in certain dangerous trades,such as
construction,excavating,engineering,agriculture and others,
‘the total number reported, 37,720 does not represent the actual

i 21
number that occurred in the state during the year. It 1is

2/.
probable that the number is twice the number reported.
~ Raillroad accident: statistics show that in. the year 1907

‘ ' al
there were 11,839 persons killed on our railroads. Of this



number 4,534 were workmen,610 were passengers and 6,695 were
"other persons." These statistics show,furthermore,that 111,016
persons feceived injury in railroad accidents. Of these 87,644
were employes,13,04l were passengers and 10,331 were "other
persons."” The following tablélghows the record for the last

twenty years.

In 1888 there were 5,282 persons killed and 25,888 injured.

" 1895 . ‘:ﬁ'g Ll 6,1!36 LA L L] 33,748 n il »*:.
" 1800 F " 7,865 " '~ " " 50,320 " .
*1906 % " 9,703 v ictow o agg opg BT

' The statistics fpr coal-mine accidents as tabulated in the
reports of the United States Geological Survey are merely an
assemblage of the reports of the state mine inspectors and are
unsatisfactory%+The'report fpr the year 1908 gives ﬁhe numbe r
of miners killed as 2,450 and the number injured 59,6,772.’:‘
"The death roll in the coal mines in the United States for the
yeér 1908_was smaller than tpat in 1907,but with‘the exception
of 1907,1tlwas the largest in the historyléf the industry,while
in the number of men 1h3ﬁedd‘the record of 1908 exceeds even
that of 1907.”24 . |

Industrial accidents consist of cuts and lacerations,
bruises and crushings,loss of fingers,arms,feet or legs, varioué
kinds of fractures,sprains and distocations, burns and scalds,
and the los8s or injury of one or both eyes. Table 2 shows the
mechanical cause of accidents as found in the industries of

# .
RN T
o R e

the state of Minnesota.



Table 3 shows the nature of lO,lSlIaCCidents in the same
state.

Table 44répresents the emﬁloyersaopinion as to the'personal
cause of accidents. The employers in making their reports to
the Minnesota Bureau of Labor were required to give their
opinion as to the personal cause of the accident.The table shows
that only one tenth of one percent of the accidents were due
to the employers fault. Sixty one perceht were charged to the
hazards of thelindustry,that is, to no one's negligence. No
doubt the judgement of the employers 1s colored by their pre-
judices and does not represent the true condition. Nevertﬁeless,
it 1llustrates the -employers' view of the subject., The present
Employer's ILiability law,of which we shall speak later,holds
the employer liable for all accidents that occur because of

his negligence.

)
e Table 4.
The personal cause of aeaidents in all industnies according

to the employers' opinion.

) ' Number Percent.
Hazards of industry------~~-=-=-- 2,488 -- 61

Contributory negligence ---------- 845 -- 20.7
Eazard&Contr. "  --cceceececa-- 429 -- 10.5
Negligence of injured ------=---- 149 -- 3.6
" ‘fellow-workman ---- 127 -- 3.1
Fellow-servant&injured ---------- . 42 -- 1.0
Employer -------=-esessccccccco- 4 -- 0.1
Total -=-==-vcecee-- 4,084 --~100.0

Table 5 gives the personal causes of accidents as found
by the New York Commission, The Pittsburg Surwvey,Minnesota 2
Bureau of Labor,eand the experience of Wisconsin and Germany .

The Bulletin of the Bureau of Labor for January,1908, gives

statistics for Germany as found in the table.
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The reports rgceivéd by the Minnesote& Bureau and the in-
vestigations of the Pittsburg Survey brought out the fact that
ignorance andAinexperience are a frequent cause of accidént§%7'
This is shoﬁn by the foldowing table.

Table 6. %

Time in the employment where injury was recéived. All industries.

Period - Number. Percent.

One week or legss8 ~---cmmemcmccena—a- 488 = 12

" " to0o 1 month ~=--=ceccmcccca= 787 --=---19.4

" month to 6 " 8§ ~—mmmmmeeene - 1120 ----- 27.73

6 months to 1 year------cecereuc—m= 386 --~--- 9 .5

1 year to 2 1/2 " B---cmcmecnenaea- 283 -==--- 6.99

2% L T 470 ----- 11.6

5 " " 10 7 emeccmmmemme - 293 ---o- 742
10 " 15 M aececcccemeeeea- 67 ————= 1.65
15 " and ovVer —=-cccemccemmcomoa-o- 160 3.94

Total e===v=c=- 4,054 ----- 100.

The table shows that 31 paﬂeanbkhdd-worked in the establish-
ment less than a month and 12% less than one week. The Bureau
found that many accidents occurred because workmen "did not
know how to peeform their work properly,were not aware of the
dangers that surrounded them,br.did not know how ﬂo act in an
emérgency." It was also found that men long accustomed to
an industry and its dangéré take risks and becomé reckless.
Fatigue and nerve strain aiso are the cause of many aécidehts.
vouth is often a cause. The failure to taketthe necessary pre-
cautions gives rise to mahy accidents.

The causes of industrial accidents,indeed,are various and
complex. Having thus seen some of these causes,pefsonal
and mechanical, as well astthe fact that from 20 to 50 percent

ofthe accidents are due to the hazards of the industry and



that we know nothing definite as to the number of industrial
accidents in this country we shall next consider the legal
rules under which our injured soldiers of industry may redeive

an indemnity for the loss sustained begcause of industrial

accidents.



THE LEGAL RULES UNDER WHICH TIiE VICTIM OoF INﬁUSTRIAL ACCI#
DENTS MAY AT PRESENT RECOVER DAMAGES~EMPLOYRR'S LIABILITY.
Chapter III.

We have no law relating to the recovery of damages,or the
compensation of work-accidents for the United States as a
whole,except the recent FederaliEmployers' Liability Act-which,
however,appiies only to interstate commerce . Each state,how-
ever,has a law of its own under which the recovery of damages
fof injuries is granted. It 1s at once evident that no uniform-
ity exists. These laws are known as Employer's Liability Laws.
The basis of all these laws is the English common laifﬁThqgap<
laws constitute our inheritance from earlier times and earlier
conditions. They are but slightly modified from those existing
at the very beginning of our era?ﬁaUnder the Roman law the party
immediately at fault had to respond to the needs of an injured
workman. In ancient times when labor was performed by alaves‘
the preservation of property constituted the motive prompiing
the slave-holder to protect the injured 1abofer. During the
_existenée of Feudalism there was but little liability. Black-
stone mentions no legal right of recovery so we may conclude
that up to his time no such right existed% But during the
thirteenth century the right to make an employer responsible
‘for a wrong which he had directly or indirectly committed

30
came into existence.



This principle of negligence forms the basis of the common
law. At first the employer was held responsible for the .
injuries suffered by his employe. It waé during thils early
industrial process that the employer was also héld résponsible
for the injuriles that occurred to a stranger of a non-:. ‘"
employe according to the doctrine of “respondeat superier?,
The comﬁon law,however, has 'become much modified both by
statutes and by the rulings of the courts. Thé statutes
range in form and effect from a me:e~festatement of the com-
mon law to its partial abrogation?l"The principles of the .
common law are also differently interpreted by the various
statesilSome,atates hold only'corporationa liable while others
hold all employers liable for the injuries suffered because
of defective machinery, or plant, or because of the negllgence
of the employers or their agents?b | |
~: Mr. F.R.Mechem in the Proceedings of the Illinois Bar

Association for 1909 summarizes the dommon law dbdtrine

. %

regarding the employer's responsibility as folloys:‘g

"Stated in its most general terms,the law requlres of the
master,the exercise of ordinary care in furnishing and keep-
ing in repair a reasonably safe place to work; in supplying
and keeping in repair safe tools, machinery and appllances;
in employing and retaining reasonably competent servants;
and in making and enforcing reasonablg rules and regulations
for the conduct of business. Where the servant is young and
inexperienced the law requires of the master that he shalll
inform the servant and warn him against the dangers of the
business known to the master and not obvious to the servamt
esessessssssse Whenever the master fails to pReform his dut-
ies in any of these respects,he is deemed in law to be neg-
ligent, and is responsible for the injury to the servant .’
which directly and proximately results from such failure.

If the master confides the conduct of his business to a gen-
eral manager or superintendent,the master is responsible if
such manager of superintendent fials to pFeform the master's
dutiese.. .o . '



An objection to this doctrine of responsibility is that it
does pot require a definite standard of safety. The "reason;
able" standard is held to be the way in which the industfj‘
is ordinarily carried on,i.e.ordinary or customaryiusage.v
This doctrine,furthermore,as we shall point out later, 1sf
carefully hedged in by "loop-holes™ thruugh which the empioy—
er may escape his responsibility. But in order to understand
this common law 1t will be necessary for us to 1oqk intq,‘
the law relating to personal injﬁry cases In general. i

The law in personal injury casds in gemeral makes a per-
son who,by not exercising the care which an ordinary prudent
m@n would exercise under the circumstances,yinjures'another,
though it may ha?e been unintentionally,civilly liable to
pay the injured person a .sum of money equal to Phe apdqntmqf
injury tha£ his carelessness has occasioned%SThere are,hoﬁever,
some important limitations or modificatjoné to this law.
First, if the person who suffe;s the injury himself has in
any way,with or without 1ntention,helped tq bring about the
injury there is no recovery for damages%3 This is the doctrine
of contributory negligence. Seqond, ir a person is injured
because of a servant who is engaged 1in his master's work/reé
covery is permitted under the principle of "Respondeat Super-~
ior" ?éince the master has the work done he must see to it
that it 1s being done with reasonable care.'This_a}l goes
back to the fundamental ﬁrinciple that each must exercise his
own rights in such a way as not to impair the rights of

others;and when one delegates the exercise of his rights to



an agent, they are none the less his rights that are exer-
cised, and he should be and is responsible for the manner in

33
which they are exercised." The agent‘,or‘servant in question,

however, is not exempéted from liability by this principle.gq'
The Bhisd and last limition to this general law of personal °
injury cases is thattthdehurden of proving negligence is up- |
on the plaintiff, snd thet of pProving contFibiitory nesligende
in some states is on the defendant but in most of the states
the plaintiff must prove the absence of contributory negli-
gonoe Stanm st e S s Teme eete iafhele are s plal
When this general iéw'ié applied to the relations exist-
ing between master and servant it ﬁndergoes several import-
ant ho&tfications which are based on the idea that the re-
lation between the master and the servant is a different re-
lation than that existing betwsen the master ‘and bme who 18
not a servant,because bliiepk:i8 ai.cantract in the former case?4
The law assumes that certain things are implied in making this
contract of hire and that both parties of the conpract are
equal. It is thought that the servant is free to accept or not
to accept'the employment offered'as he may choose. It was shown

in chapter one that such is not the case. The servant must
accept the work offered him or go hungry. The law holds that
if the servant gccepts the employment he assumes all the
dangers of the employment, both ordinary and extraordinary.
The ordinary riskg are those arising from thd work as it 18%%

ordinarily carried on. "Thus a telophone line-man gets a



shock frombn uncovered electric light wire that he touches
in passing, and this is an incident of his employment, Or a
laborer working in a quarry is badly injured by a haavy stone
falling on him,an assumed risk. But again,'the handle of a
bucket hauling 4000 1lbs. of iron out of the hold of a vessel,
pulls out, letting the whole mass of iron fall on the work-
man in the hold. Upon this bucket, whichdhad been used for
eighteen years, the handle'was merely clamped while'upon
neser buchetsfgs forged. NeQertholess} since the plaintiffj'
cannot show that the old and less safe buckets are not still .
in common use, he cannot hold the employer liable for his

35
injury: He has assumed the risk of an ordinary £§Z§dof his
emplo¥ymentt E ‘ -

. The extraordinary dangers are "Those arising from defective
machinery and an unsafé place to work,or from hasty and danger—
ous methodg if he knew about these, or might reasonably be ex-
pected to know about them and accepte the work in spite of
them,or if he finds out about them or might have found out
about them with the exercise of ordinary care,and continues
working in spite of them.” u

- Mr. F-R.uechemS%Speaks of this assumption of risks doctrine
in the following wordsi - Manj occupations are inherently more
dangerous than otheré. It 1is ddngerous to be employed in the
operation of railroqd trains; mining is aneinherontyy danggrous
business; working in rollihg mills and saw mills is inherently

dangerous. However caréfully such industries may be carried



on accidents are sure to happen;even when conducted with
the utmost regard for safety,danger is constantly present.
That every business thus has its dangers 1s apparent to :
everyone and to no one so much as. to those whose occupation
it is to assist in carrying them on. Whenever & man applies
for employment in such a business, it is ordinarily ythough
of course not always, a safe peresumption that he is familiar
with the risks of the business in which he seeks to engage.
His knowledge of these risks is ordinarily at least as good
as the knowledge of the master and in many cases it is,in
fact, much better. With this knowledge of the risks,he asks
for and accepts employment. Theoretically at least, although
it is often urged that practically the situation is otherwvi se,
he may stipulate for a compemsation commensurate with the :
risk to which he is to subject himself. Under these circumstances
it is the settled rule of the law that the servant-(not now
speaking of the one known to be ignorant or inexperienced),
by accepting the employment assumes, so far as his employer
is concerned,the risks of the injury from the inherent and
ordinary dangers of the busihess upon which he enters; and if
he recieves injury from such cause or danger,he has no claim
against the employer." ’
"Even though the servant at the time of the acceptence
of the employment may be presumed to know and therefore to
have assumed the ordinary and necessary risks of the business,
he may find after he enters upon it that the ordinary and
usual risks are greatly enhanced in the particular case by
reason of the special circumstances of conditions under which
the business is carried on.These unusual eircumstances or con-
ditions may be those for which the employer 1is responsible or
they may arise from causes over which he has no control.
WeiesesesseeseOn the other hand,the servant may find that the
ordinary and usual risks are greatly enhanced in the particular
case because the master conducts his business with ' so 1little
regard for the safety of his employes that unexpected and un-
necessary risks are constantly present. It may be because of
the master's violation and disregard of express statutory re-
gukations which were designed to diminish the danger. When
the servant finds that such unexpected risks are present he
is,of course, legally justified in leaving the employment,and
that is often said to be his legal duty. Practically,however,
it is often contended,he will be induced by the necessities
of keeping his employment to remain in the business and thus
subject himself to these enhanced risks. If,having become' a-
ware of them,he complains to the employer and remains in re-
liance upon a promise from the employer that he will remove
them he may for a reasonable time continue in the service
without assuming these added risks. But,iﬁwithout obtaining
such a promise,or if after it becomes obvious to him that
such a promise will not be prieformed,he continues in the ¥
employment,it is commonly held by the courts....that he has
assumed these risks also.TThis rule is based on the theory
that one should not be allowed to claim damagez from another
1 a8 o~
§95 $Rluried: P5USe0nbY SO RIRESTR ho Yhien Do has kmowingly



The doctrine of contributory negligence applies in
master and servant cases as it does in personal injury cases

in general. Mechem says" The general theory-of this defense
is simple: The action is based upon the employer's negligence;
‘the employe has been negligent also; without the employe's
negligence the injury would not have happened;his negligence
has in some degree therefore contributed to his own injury;
the law has no means of dividing up the consequences and it
therefore holds that there can be no recovery. Even though
the servant's negligence may have been less than the master's
negligence,still if the the servant's negligence proximately
contributed to the cause of the injury,the servant cannot re-
COVGI‘..-.." ' '

"This is a matter of great inherent difficulties. It is often
asserted that men are not likely to be indifferent to their
own safety.On the contrary nothing is more common. llere,as
elsewhere,familiarity breeds contempt.No one can have any
practical experience with work as it is actually carried on,
or read the cases which are constantly coming before the courts
without being impressed with the fact that men are constantly
being not only careless but even recklessly indifferent,and
not simply of their own safety but also to that of their as+»
soclates. The absolute indifference to and disregard of,many
kinds of safety devices,is a matter of common knowledge. On
the other hand,there can also be no doubt that in the hurry
and fatigue of industry, attention becomes blunted and sens-
ibility becomes dulled,and that part of that which passes as
contributory negligence is simply human fraility...."

We now pass to a third limiting doctrine,a doctrine ;hich
has brought sorrow and suffering to ﬁnnumbarpd homes for
generations,a dgctrine which is entirely judge=mdde, a doci~ 
trine which has developed from a decision whi¢h,as Mr.F.W,
lewis says,is as baneful and‘?ischievous in its consequences
as every fell from any benchﬁ the doctrine of fellow-servant.
According to this doctrine a master is not responsible for
the injuries recieved by one of his servants because of the
négligencé of another,servafit’¥orking for the same employer

that is a fellow-servant. The doctrins 1s entirely judge-made

and was first enfjunciated in England in the Priestly Vs.



Fowler decislon in 1837 at a time when the presence of the:
"factory-age" with its steam and machinery was transforming

the industéial world and new standards of law welating to; T
workingmen were consequently'demgnded?\ But this'particular
case‘was not a cése of injury on a railroad‘or in a factory:’
but only a simple case where one'empioye was injured by the:
breaking down of a wagon which a fellow-employe had overloaded.
It was a case where,unlike in a factory or on a railroad, the
injured workman was in a position to know his feliow worknwmxv
and to note the féct thét the ﬁagon had been overloadedfﬂ,,ﬁ
According to the‘principle.of “Reapohdeat.Superior“ the employ-
er would have been liable. It was here.that an important
distinction was made in the application of this prineiple te
an injury redﬂgyed,becauée of a negligent agent,by a non-employe
and by an employe%LAccording to this decision the lat&or has |
no claim tovdamagés:while the former may recover under the
principle of "Respondeat Superior.” Thedde¢iston forms the
precédent fbrtthe rule that reépondeat superior does not apply
tb tommon employment. It apparently seemed a hardship £c Eorde
Abinger to hold the employer liable for the injury which re-
sultedgwithout any real fault of his and which injury the
injured employe could have guarded against as well as the
employer.' Lord Abinger admitted that there was no precedent
for the g&se and abnéeqnemttyahe was at liberty to look at

the consequenckeé of the decision one way or the other and

A\
then decide it upon general principles. The consequencles

. Aad
that came to his mind show that he.no thorough grasp wémtis



of the situation and that he was one-sided in his considerat-+
ion..Furthermore, the examples that came to.h;s mind have ne
bearing on the situation of a complex industrial process. They
are merely a;coilection of absurd iméginery situations that
might occur in the home and not in the factory or on the rail-
road. Yet we have built on this decision as a precedent.TheA}
first decision in the United States which recognized this new’
principle is thescase-of Murray vs.the South Caréliﬁa_ﬂy.co,
decided in 1841% In this case the plaintiff was a fireman who
had recieved injuries because of an engineer's negligence.
The fireman called the engineer's attention to an obstacle .

on the track but the latter refused to stop. The result was
that the engine was thrown off the track and the fireman was
injured. In deciding the case the court denied thaypa@naax's
1iability. The Priestly deséshad was not based on any clearly
defined principle. But this case first shows the principle
upon which the doctrine of fellow-servant rests. It was here
recognized that this new ordér of liability,if allowed,must
rest on the the contract of "hire" for an employe is‘neither
a passénger nor a stranger. "But",says Judge Evans, "is it
incident to this contract that the company should guarantee
him against'thé negligence of his co-servants?” That the ser-
vant assumes the ordinary risks of his vocation hag long been
the established rule,then?ﬁhy.might he not also assume the
extraordinary dangers? Acconcording opinion suggests that
these unusual risks are covered by the servants reward.

The case of Farwell vs. the Bz&nd W. Rail Road Corporation



finally established definigiy the bag?s of reason on which
the doctrine of fellow-servant rests. In this case the Plain-
tiff is an engineer who had recleved injuries because the
switch-man failed to bucm gzswitch, ‘The latter was regarded
as a careful man and had been 1in his employment for a long- =
time. It 18 evident that the enginaer was 1n a position where
it was impossible for him to guard himself against the canan
1essness of the switch—tendar. This case therefore brought
the question squarely before the court,"Is an.emploier 11abie
to one employe for the negligenée of another employe,when : ,
neither the employer nor'thé injured emg%oye could reasonably
be expected to forsee that negligence?;AChief Juétice%§h$mﬂ
argued that the employer cannot be liable to his own employe
in tort,as he woiuld be under the principle of "Respondeatl .
Superior",because "The employe does not stand towards him in
the relation of a stranger." The relation 18 one of contract.
Therefore,he concludes,that if the eﬁployer is 1iable that
liability mist be implied in the contract. But,it is held
that this"implied:gonbdract-tdeessnot extend to lndemnify the
servant against the negligence of anyone but that of the
| master himself.“QyThis assumption forms the basis of the
fellow-servant rule. But why is not the assumption that the
liability of the employer to one of his employes for the
injuries recieved because of a fellow servant ,as well as for
those occasioned by the employers own negligence,is implied
in the labor contract equally true as the assumption that

bf}'
such liability is not implied in this contract? It 1s evident



that the judges in all these cases were dealing with a problem
which they did not understand. Judge O'Neal who gave the dis-
senting opinion in the Mﬁrray vs. S.C.Ry.Co. cited above,
shows better judgement when he holds fast to the general ’
rules of negligence and saysﬁw"tf.the injury had arisen out
of any of the old fashioned modes of convéyence managed by
the defendents themselves,could there be any doubt that they
| would be liable if the injury resulted from negligence?
Suppose it had been a stage-coach driven by the owner and the
plaintiff was hired as a guard?" The judge held that negli- o
gence,either on the part of the employer ar his agents is not
included among the risks assumed by the servant upon entering
employment."But”,said he,"if we look for a policy,then I
shpuld argue that the more liability imposed upon the Rail-‘
way Company,the more care and prudence would be thereby e-
licited. This is what the community desires.”

Today we can see these problems in bettar.perépéctive
and their solution would not have been so difficult if the
judges 6f those days had had a better perspective of the
situatioﬁ. O The corporation had to replace the engine
- wrecked in the same accident whether there was negligence or
no negligence. This is merely a risk of the business. The cost
is charged to the industry and borné by the public. Why
should not both losses,the engine and the engineer, be charged
to the industry and thus form an item in the cost of trans-

portation? In what other way,with regard to the rudimentary

principles of justice, can the less be met?



The doctrine of the employer's responsibility,limited
by the doctrines,of contributory negligence,gssumptidn of
risks,and fellow-servant ¢onstitute the legal rmles of re-
covery 'in the United States,except that they have been modified
in some resﬁects in various states,especially in abrogating
the fello#-servant rule in the case of fellow;sérvants whose
duty it is to superintend. The laws are based on the brinciple
of negligence. Recovery is possible when the'émpioyer is di-
rectly at fault. The employer is freed from all 1iability
when the injury has been caused bg no fault of his. The judges
who worked out these common law rules have been guided by '
the principle that each man ts_responsible for his own mis-’
deeds and ccnsequently‘mnsméheahouhd beanltheofonsequenciés‘“
of another man's negligence. From ihis the deduction was made
that,"The employer was not to be held responsible for the
financial loss suffered by a workman injured iajunmed in an
accident due to the fault either in whole or in part to the
1njuréd workman,of a fellow-servant,or any othér person of
force except the employer ar.’his representativefg This deduc#
tion,however,seefis inconsistent since it frees"the employer
of the financial burden of all accidents not due to his neg-
ligence but imposes upon the ;orkman" not only the consequenc-
4es of his own negligence "but also those due to a fellow-
servant”as well as those which are "due to Rofene's negligeneg?"

Mr.G.M.Glllette,an employer,brought out the sreal sign-

ificence of our prsesent Employer's Liability law in an address



A

delivered before the Commercial ¢lub of Chicago,Feb.lglofr

He said: "A machinist rolls a heavy gear on the floor;it
strikes an obstruction which he does not see,falls over and -
crushes a leg. He 1s permanently disabled. The crushed leg
shrinks and shortens;he is crippled for life. The employer
does not think he is at fault.He would like to contributs to
the man's relief and to support his family,and a suit is
brought for $20,000. The insurance company defends and the °.
case goes to trial. The jury renders a.verdict for $4000. The
amount of the verdict is paid;the attorney and the injured
man divide the proceeds. The costs of litigation are first |
deducted ;the attorney then takes his toll,and the injured man
gets what is left. In the average case out of a verdict of
this size he would get from $1,500 to $2,600. That is the -
Empfoyer's Liability Law."

"A bricklayer is at work on ‘the street front of a high
building. He lets two bricks fall; one falls down on the
sidewalk side and hurts a passer-by,who sues and recovers
damages ;the other falls and hurts a workman within the build-
ing. He also sues,but the court says he is injured by the
act of a felloweworkman and that he cannot recover,and that,
too,is our existing Employer s Liability Law."

"An oiler is eharged not to do his work while the machin-
ery is in motion. A member of hils family is sick at home;he
wants to go home at the noon-hour and see the sick one,and
he stabts to oll the machinery while it is still in motion.
His fingers are caught in the moving cogs;his hand is crushed
and he is crippled for life.The employer would like to come
to his relief,but he feels again that it would be construed
as an admission of liability. The man brings suit to recover,
and the law tells him that his injury was the result of his
own negligence and disobedience,and that there is no relief.
This is our existing Employer's Liability Law."” o

" A man is working inca shop upon a defective machine.
he calls attention to the defect. The defect is not remedied,
but he continues to operate the machine. An accident accurs,
and he is seriously hurt. A reﬁgtion of the above scenes;he
sues to recover,and the court tells him that he has assumed
the risk and that there is no relief for him. This too 18
our Employer's Liability Law."

Having now set before us the legal situation as 1t ex-

ists in the United States at present, we shall pass to the
next chapter and consider the principle objections to the

present system.



EMPLOYER'S LIABILITY=-CRITICISM. .
Chapter IV.'

In the preceding chapter we saw that the present law
under which we expect the injured workingman to seek redress.
for the loss sustained is the system knowﬁ as Employer's
Liability. This is merely the common law of England limited
by a series of judge-made doctrines.. Under this law an ing |
jured workingman can recover when the accident is directly
due to the employer's fault. Theré is no recovery if'tha.;j
employer can suecessfully use one.or all of the defenses
at his disposals There is no recovery if the injured person
himself has contributed to the cause of the accidemt,or 1if
it has resulted from the negligance'of a fellow-servant,or
if 1t is a case of assumption of risk. In this chapter we
shall consider some of the main defects of this system of
Employer's Li&b%lity.M;;;Iﬁ:x;~

There are many criticisms that might be brought against
the present legal rules of recovery. They are unsatisfactory
to both parties concerned. Tﬁey are 1nad§quaté and defective.
The theory upon which the Law of Employer's Liability is
based is false to the present facts of industry. Individ-,jf‘
ual responsibility may have been a sufficient basis upoﬁ
which to base the legal rules of recovery when the industrial
proesss was simplq,but at preseht when thig process 1is high-
1y complicated such a basis is insufficient. But the fact

that the employer was freed by the courts of all responsibility



of bearing the financial burdem of all accidents that were
not due to his negligence,but placed upon the workingman
not only the burden of bearing the financial less dus to
the nagligeh¢e ‘ofna fellow-servant along with that occasioned
by his own negligence but also the additional burden of bear-
ing the loss resulting from no one!'s negligence is proof that
the courts made false deductions from this principle of in-
dividual responsibility at the very.beginning of the system.
Abduywoneshalf of the accidents that occur in the pre-
sent industrial system are due to no one's negligence what-
ever. They are meré accidents due to the inherent dangers of
the trade. The employer's of the state of Minnesota in re-
porting the accidents to the Bureau of Labor of that State
were requireato'state their opinion as to the cause of the
accident. Though the judgement évidéatly is.:omd sided in that
only one tenth of one percent is,in the employers' opinion,
due to the employer's negligence. Their opinion was that

2,488 accidents or 614 were due to the hazards of indusTty.

845 " 20,74 " " " contributory negligence.

429 ” " 10,5 to hazard & #

149 " " 3.6 " the negligence of the 1njured.

127 " " 3.1 " Negligénce 'of:d ° fellow-servant.

42 o " 1.0 " of 1injured and " " .
4 " " d " " * employer.5?0

The Pittsburg Survey traced the indications of respons-
ibility in 377 fatal accidents with the following results.
In 29.97 % of the fatalities the responsibility rested with
the employer,in 27.85 % 1t rested solely with the injured

or their fellow-workmen,dnil5n91 4 it rested jolntly with



these two classes and in 26.27 ¢ no ohe'was responsiblg?:ﬁ»

The Bulletin of the Bure;ﬁ of Labor for January 190851’
gives statistics 6£:46,000 industrial accidents. These -
statistics collected by the German Imperial Ihsﬁfahbe Office
give the following causes and percentages.

16.81 4 were due to negligence or fault of employer.
4.66 joint neg. of employer & injured.

5..8 " " negligence of co—amployes.

1.31 % 7 " acts of Bod. . :
"28.89 % A "  fault or negligence of workman.
42,05 noa ' hazard.

We may conclude that from 25 to 50 percent of the accidents
occurring are the result of no one's negligence. Therefore
we criticise the pfesent system of recovery as being in- -
adéquata since 1t dqesunot ca&eﬁ all cases. When about one
half the accidents are due to no onéés negligence it is evident
that a legal system based upon the theory of negligence is
not adequzzefig: "needs of the economic situation,” and that
there is little justice if any im a System which frees the
eﬁployer of all responsibility unless the accident is direct-
ly due to hia negligence,and his only,but lays the burden of
the économic loss of an accident upon the workman whether the
accident was due to his negligence,top the negligence of somQ
other person or to no one's negligence.

The defects of the Employers Llability Baw are inherent
in the system. The mode of recovery is always a damage suilt.
The rules of the law are 8o closely drawn that judges are
ofiten ipdzzled as to its application. Thej are confrented with

& mass of conflicting opiniens which makes 1t almost impossible



to determine the rulings of the court. Therefore Employer's
Liability cases are always uncertain in their outcoms.

As a result of this uncertainty only a small proporﬁion
of the injured workmen to whom the law applies recisve any
substantial compensation. The employers,on the other hand ,
compladn that juries award verdicts without ang fegafd»tb
justice ,measuring their awards more by the amount the employ-
er 18 able to pay than by the earning power of the workingman.

However, recent investigationa show that the great ma j-
ority recievéwho adequate compeneation . The Nsw York Emp-‘
loyers Liability Commissioﬁ?ibtained full 1nformation oi 279
fatalities of empmoyment 181 of this number were married men
and 98 were single. In 236 of the cases the item of compen-
sation waé determined and in 43 suits were still pending. It

was found that in 125 Of these 236 cases or in considerably

)
more than one halg,the dependents recieved nothing more than
the cost of funeral expenses from the employér. In the case

of the married men it was found that out of 114 investigated

in Erie County 11 cases were~still pending in court and 81

or 78.6 4 of the remaining 103 recieved amounts ranging from

0 to $500.00, that is they recieved no substantial compensation
whatever. In the investigation of 67 simlilar cases in Man-
hatten Borough 1t waé found that 19 cases were still in court
and 39,or 81.2% of the 48 that were finished,receéved amounts
ranging from O to $500.00. Of the 181 married men,theh,15l

had gone through court and thirty were as yet unde termined.



Of the 151 determined cases 110 families recéivbd no adequate
compensatioh‘fdr the loss of their bread-winner,iQ families
received from $500.00 to $2,000.00 and only 12 families re-
ceived over $2,000.00. Since the average wage of these men

was $15.22 per week,or $791.44 per yea£ we may well say that
as yet only 12 of the 181 familiés have recelved as much as
three times the average yearly nage-($2;574.22) the amount
figuredvin the New York Gompensation Act of 1910. fhe follow-
ing table shows the amount recovered by the dépenderntis of :the
181 mérried men killed in industry whdse cases were invesfigat-

ed by the New York Employer's Liability Commission.

| Amoun£ Erie Co. Manhatten =~ Total.
Nothing--¢Inadequate}- 38 ------=--- 18 -~-=--- 56
100 or less " 9 ec-comeme-- 3 e==-- -- 12
$101 to $500 " 34 emmm----- 18 —=----- 52
501 " 2,000 14 —=-m=mee- <8 e -~ 19
over $2,000 . 8 -=-t--=-- N b 12
Suit pending 1] ~~r=m=m—- 19 —=-=--- 30
Total 114 —m-om==m- 67  mmmmmmm 181.

The New York Labor Buread?obtained full information of
1,040 accidents of employment,of which 404 of the persons
were the sole support of a family. 902 cases resulted in
temporary disability,i.e.the employe was ‘disabled for work
for a period ranging from one week to a year and more,71 re-
sulted in permanent partial disability,i.e. though each emp-
loye was able to go back to work he was unable to earn as
much gfter the accident as Fefore 1ts occurence,10 resulted
in permanent complete disability,i.e. "the workman waslunable

to earn anything for the rest of his life", and 57 cases were

f%iaé.



In 404,0or 44% of these cases the employer péid nothing

whatever,not even the medical
amount was less than one half
and expensés incurred because

The following table shows
71 caées of permanent partial

complete disability cases and

expenses. In 304 cases the -
of the financial loss in wages
of the injury. | R

the amounts reco%ére&wih the
disability,the 10 permanent

the 57 fatal cases that were

studied by the New York Labor Buread.
Amount Permaﬁent Permanent
recovered. - partial - Complete Fatal. Total.
' disability. disability.
Nothing (Inadequate)--- 18 ¥ ==~ 10 ---- 3l.
$100 or less " ——— 22 —me---- 1 ($70)- 10 ---- 33.
101 to 500 " --- 14 -=-=-- 5 -———— -——--  34.
. 601 to 2,000 ~---m=em-== 5 —=-vn= —_———12 ---- 17.
Over 2,000 =-=-~-===---=- 1 S mmes 2 m—-- 3.
Suit pending ------------ 11 -=-v-= 1 ---- 8 ---- 20.
Totals ---- 71 ---- 57 ---- 138.
In 11 6f the 71 cases where the workman sufféfed a permanent
loss of earning pgﬁggjﬁggj;ot yet determined. In 54,or 90 %

of the remaining 60, the recovery ranged from O to $500.00.
.Sinae $500 00 is not enough to compensate for the permanent
loss of earning power 1t is evident that in 90 % the compen-
sation 1s 1nadequate.
Only onedof the 10 men whb because of the acclident are

~unable to earn anything for the rest of their days had a sult
st111 undetermined. The other 9 received from O to $600, Who
would be willing to sell his earning power for the rest of
vhis 1ife for $5007 It is obvious that not a single one of

these received adequate recovery.

Of the 57 fatal cases 8 were still in court. Only 2 of



the 49Vfiniéhed casas recéived anything near a substantial
recovery. 35 or 71.4 ¢ of the 49 fecieved an inadequate com-
pensation. |

The following table shows the compensation received by
the dependents of 54 men killed in 1nduspry in éhe year in
the state of MinnesotéfiThe 1nformati0n was qbtainéd by the

Bureau nf-Labor,Indﬁstries and~Commerce'oflthat state.

Amount. . o Number. - percent.
Nothing -~--€Inadequa%e)-- 13. ----- 24,2 of the 54.
l.ess than funeral " 5 ----- - 9.6.,
Funeral and medicine “,--- 9 e=e=- 16.2 |
More than funeral . - ‘

but, less than $500 " -~ 8 =-e--- 14.8
1501 to 750 ~----emea--a- 3 —=-m==- 5,66
7561 to 1,000 -v-cmcecen-ea 2 ~==-e- 3.74
1,000 to 1,500 ~~-cec-cen- 5 --=-~- 9.14
1,500 to 2,000 ~=-c=-ceene- - J . 5.66 .
2,500 --c-cccrmcncccnnea- 2 ~e---= 3.74
4,000 ~Fe--ecccccommcccaaa 1 -~---- 1.85
4,256 ~--eccrcmcmccnccnaa l ~~ceme 1.85
5,000 ==vre-eececcmereane l ~----- 1.856
6,352 ~-remmeccccmcocenna l ~=eeee 1,85
Totals 54 ----- 100.00

We see from the above that 1n 27 cases there was no com-
pensation for the loss of the bread—winner in 8 there was
less than $500. Therefore 35 or 66 2/3 4 of the 54 received
no substantial compensation. Thirty nine of the 54 men wereA
married and had 118 persons depending upon them.

The same Bureau investigated 6 permanent disability Qéses
consisting of three paralyzed and two crippled workmen and
one who was a physical and mental wrec£%>Three reééived no
compensation, one received $150, another $175 who paid his

lawyer $75 and the fourth received $4,500. $3,000 of this

went to pay lawyers. This case i1s an excellent illustration



of how a seemingly largé compensation may Ee inadequate. The
case is one of a Polish immagrané?unabla to speak Eng&isn.
who while working as a kitchen girl in a regtaurant , was ter--
ribly scalded. She has been in the hospital a year andﬂ@pst'
remain another year. When she gets out she will be a cripple,.
unable to do"manual labor, to marry or to enjoy any off%btiv-’
ities of 1life."™ She is 19 years old.-Her medical expenses
will be about §$1,%06..When she comes out of the ‘hospital
she will be -4t least $200 in debt and unable to earn anything.
Four of these men are married and have 12 persons depending
upon them. Four of the six afe now living on chgrityfb

iiﬂrhns we might continue to preéent statisties,but perp%ps
enough have already beengiven to prove our point,that the
great majority of the cases ~that receive compensation are
jnadequately compensated. The Twelfth Biennial Report of
the Bureau cited above is espgcially rich in statistical in-
formation upon this subject. It also gives abundant matérigl
that cannot be put into statistical form and yqt is necessary -
to give # proper perspective of the problem. -

Another criticism that we wish to bring against the pre-
sent system of BHmployer's Liabili&y isf&astefulnesa. This, _ .
again 1is due to its mode of collection,to its uncertain oper-‘
ation.Because the employer under £his system never knows when-v
he will be called upon to pay a large sum of damages,and since
he does not know in advance how large the sum will be, nor

how often such a call may come to him,he his found it neces-

sary to insure himself against his 1iability in insurance



companies organized for this purpose. These Liability.In-
surance Companies are an effort to protect the solvency of$
the employer against the ruinous effects of the damage suits
which the present system necessitateéf1They are’a natural o
product of the system,an evitable outgrowth of the.present'$
situation which is artifically created bj 1aw; They represent.
an element of waste which is inherent in the eysten,since only
about 25% of the money which the employers pay.into these
companies ever reaches the employe who has been 1njured in ’
the course of his employment. I ’H”T‘ e
During the year 1908,the @mployere ofAtnis conntrjrcon-
tributed $22,000,000 to Liability InsurangiGompanies in pay-
ment for carrying their accident risk. Of thie amount not ‘
nore.than $5,500,000 reached the injured workman or his de-Oc
pendents. This represents an economic waste of $16,500,000§
The Enployer's Liability Commission of the State of Ill. |
obtained classified data from a number of Liability Insurance
Companiee in the State of Illinois covering a period of six
years,1900 to 1905 inclisive. This data showed " That of the
premiums paid about 427 was expended for medical attendance
and indemnity;about 104 for legal expenses and attorney's fees,
and about 107 for 1nvest1gatione and claim expenses, leaving
about 38% for expenses of administration,cost of securing
bueinese and profit." Since the employe must also employ one
or more attorneys,who take from 33 1/3% to 50% of the award,

it seems probable that only about 25 cents out of every dollar

paid in premiume by the employer ever reaches the injured



1'50\‘

employe ' or his dependents.

Mr. Gillette in the address,preﬁiously mentioned consideréw
this element of waste the greatest indictment that can be
brought against the present system. During the five years end-
ing January 1,1910 the employeré: of the United States,he says,
have paid to the Liability Companies as attested by the sworn
statementa of the companies t6 the insurance coﬁmissioners of
the various states;the sum of $95,000,000. The statements
show that only a 1ittle over $45,000,000 was paid out in the
settlement .of losses. Of this $45,000,000,1it i$ estimated only
about 254 or 304 has ever gone to relieve the suffering of
the injured.0

The oausualty companies in New York State in 1905 received
$4,381,634 in preminms from the employers. Of this 68% was
used to pay the expenses of the companies,in dgfending sﬁits,
or in profits. Only 32% was paid out to the iorkingmen as com-
pensation. This 18 to say that 2/3 of the amount paid out by
employers under the present system never reached the injured
workmen who need it but went to the .lnsurance compgnieg anq
their attorneys. Furthermore,50% of the 1/3 which was‘paid
out as compensation by.the companies went as contingent fees
to the lawyers. Consequently,only 1/6 of the mohey first paid £4
out by the employer for protection against his liability for
accidents was utilized to compensate the injured workmen,
while 5/6 of the amount went to pay the expenses,suits,attor-

; \ .
neys and profits Ilnherent in the system.\C



The following table shows the percentage of actual pay-
ments and gross premiums recéived for Employer's Liability,

Insurance for the yeéré 1906,1907,1908 (New York State::

Employer'q Liability Commission.)MJ L G wieht até
Name of Company. u‘ Premiums. Payments. Perdent..v
Aetna Life Ins.Co. =--==- $5,417,444--32,145,928-~ 39.61
EmeLiab .ASSuI‘.COI'p. - - 4,216’608"'"‘1’595,126"" 57 082
Fidelity &Caus.Coe.of N.Y.- 3,010,497-- 1.186,991-- 39.42
Frankfort IHSQCOQ ------ 1’321,775-" 490,015"‘" 37007
Gen.fcc.FirekLife Assur.€o. 506,031-~ 196,929~~~ - 38.91.,
Staa.nd QACC oInSCO’ ““““““ ; 1’502 ,985"‘" ! 683’975"‘ 4505
U.S.Caug.Coe~===-ommomuua 1,332,060-~ 472,783-- 35.49
New Amsterdam Caus.Co.-- 606,195-- 205,040-- 33.82
London Guar.&Acc.Co. 2,739,036-- 695,487-- 25.39
Ocean ACC*&Guar.Corp.---- 2,870,964--  887,523-- 30.91
| Totals—-=--- $23, 523 585—-$8 559 795--~ 36.34

This table clearly shows that an average. of 36.34% of
the money which the employers pay as premiums goes to pay
for settlements and suits.

~This means that out of every dollar which the employer.
pays out for protection against liability only_37 cents goes
to felieve'the needs of the injured workingmen;hhe,remaihihg
63 cents repregents the waste ih the sysiem..Thus we see -
that the present system in giving rise to Employer's Liab=
ility Insurance causes a tremendoué leakage which repvesents
an unnecessary burden on the industries of our country. |
Employer's Liability Insuranc;fa parasite on our industries
whose 1ife the employers of our country are compelled, to
sustain becauss éf our present rules of recovery.

But Employer's Liability Insurance is not the only ele-

ment of waste that enters into the present system,for another

element of waste is.represented by the fact that from 50% to

60% of the business of the courts of the country is taken up



with pe?sonal injury cases.‘This question has not been thor-
oughly investigated but it is evident that there are possib-
ilities along this line. The Clerk ¢f the Disirict Court of
Duluth Minn. investigated the subject ito a sligh£‘extent.

He found that during one year 369 cases had been tried
of which 79,6r 21% of the cases haq‘been personal injury cases.
The cost ofgrunning the court for one year was'found to be
'$42,298.32? The Clerk says " Of course,you understand that
there were probably as many more personal injury cases dis-‘
missed or settled that never came to trlal.hﬁ'ln that one
court alone/then/$8,882,65 are spent on persohal injury cases.

The citlzens of the city of New York pay out $6,000,000
in taxes for the purpese of maintainiﬁg their judicial system;
An attorney of that city who has handled 6000 cases in damage
suits states that 607 of the work of this system 18 taken
up in maeter and servant cases%4This is to say.that of this
$6,000,000 paid for the ﬁaintence of the courts,$5,600,000
is expended for the settlement of negligence or accident
ceses. This attorney says,that in the 6,000 cases which he
has handled a total ofu$l,800,000 was paid in settlements or
indemnities,one half of which was taken by lawyers es fees
and the other half went to the injured workingmanéAThe city
of New York,then,spends $3,600,000 in order to collect
$900, 000 worth of compensation. |

Whatever the actual percentage of the business of the

courts of the country that is taken up by accident cases

1t is certain that there 1is an element of waste in the.



present method of .collection. -

Another evil inherent in the present system of proce@ura
‘is the element of delay. Ifthe injured workingman ever nee&s
assistance or ;nqemnity he needs it immediate;yror4at leggt'
soon aftdr the occurrence of the accident., At this time his
wages are cut off and the accident brings with it additional
expenses especially the éxpenses of medical attendence. The
family that has lost 1tsibyead-w;pner needs tpwreqeive Qomaﬂ
pensapion immediately after the fatality has occﬁrred'and not‘
after years of deprivation and suffering havg Qgssed EX?MYQt
our present system,jn the few cases where 1t does allow com~ -
pensation, grants this only after a‘pgqprgcted 1awsqit, ;flghe
injured plaintiff wins,:he wins at the end of months an& years
of poverty,at the end of a time when hia‘qoat urgegtﬁgee@ 1s€
over. The tables in the appendix 1llustrate this point very
clearly. They show that it is seldom that the 1njgred employe
or his dependents receive compensétion in less than“three.
years. 6ne case shown in the Supreme’Couﬁp table lasted (o{
7 years and 9 months from date of injury to final juﬁgement.
Another lasted 7years and 6months and a third 6 years and 5
months. The average for this tablegiof the 22vinwéstigated
cases 1834 years and 3 1/3 months?

In the table for the Appellgte Court the average for

, ’ .
19 .cases of 28 investigated 1s t3 years and 1 1/3 months. One
case covered a period of 9years and 6 months,another 6 years

and 11 months,a third 5 years and 10 months, a fourth 5 years

-

&

and 8 monthsf“



~In Minnesota "Of the 13,019 suits outstanding against 15 : .
Liability Companies on Dec.31,1907,2,491,0r 19% were for in- i«
jurles less than a year old; 4,171,or 36% for injuries from
one to two years old; 5,051,or 387 for injurieb between Ewand . -
and five years old; 723,or 5% for injuries between five and
ten years‘old and 41 for injuries over ten years old.% Ia«
74% of the cases,therefore,the 1njury was from one to five ‘o
years old and the family had not yéi received compsnsatiaﬁaﬁizu

Another.evil~dfthe present system is that it antagonizes
the employer and the émploye. This,too,is due to its»natﬁbd |
of collection. Mr. Gillette says it ié "The greatest disturb-
ing factor today between the employer and the smpiaye;isznow
ofn;ore disturbing factor under our 1ndustria1 condibions to-
day than those which flow from and grow out af peps@nal injury
suits.squiss Fastman say;%“The workman,injured while serving
his employer,through no fault of his own, reasons instinctively
that he should get some compensation. If hisvemployer does not
offer to help him,or does not make ihat he considers a fair
offer, he is glad to listen to the hopes held out to him by
the contingent fee lawyer. The employer,on the other hand,,»‘
instinctively reasons that he ought nhot to have to pay for an
injury to another man which did not result from hisﬂfault. He
may thru<§gggpgsity or sympathy, offer to give the injured
workman something to help»him out,but if an outside party
appears for the 1njured man,or if the employer is threatehed

with a suit,that puts an end to his feellngs of generosity

and sympathy. He resents the claim as an unjust one, and with



visions of the jury awarding a large verdict agéinst him, gets
ready to fight. From that time on the injured workman and his
emploéér are enemies. A peculiar bitterness seems tb enter in-
to th@se contests,as both parties Q:e'convinced of‘the injust-~-
ice of the law and the prejudice of court and Jury;" When
the third party,The Li&bility Insurance Company takes the _
case in its hands matters are no better. The question is .
then placed on a strictly business basis . The Company utiliz-
o8 every possible delay, employes acute lawyéré, and employés
its full legal rights. The employe is left with noikiadyy
feelin8 toward his employsr.

Finally the present system falls to prevent accldents.
The whole reliance on the part of the employer is placed 1n
the issue of the damage suit. Tﬁere is no incentive in the
present system for the employer to use safety devices and
precautions: in order to prevent accidents. It 1s cheaper to
pay liability insurance premiums than to ins£311 preventive
AeviceS, ite Er Loe Lwsosil pelFen GF A6 LR

The present Employers Liabillty Law, then,is unsatisfaec t~-

ory to both parties. It is based on a false theory,the theory
of negligence and individual responsibility. It frees one
party from the financial burden Cof:§#jli¥iés /Hot directly
incident to thés party's negligence and makes the second
party bear iﬁe’financial burden of the 1njuries due to a
third party's negligence and of those due to no one's neglig-

ence. 1It,by making necessary Bmployer's Liability Insurance-



Companies;attorney.fees,and extended litigation,causes a
tremendf&ous drain on the industriss of our country without
giving any rellef to those who suffer because of industrial
accidents. It gives rise to & large body of parasitic middle-
men,Liability Insurance Company,the contingent fee lawyer,
and the claim agent,who make use of the situation to théir
advantage,feed upon the money paid out by the employer for
his protection and léave the injured,to whom this money just-
ly belongs,empty handed. It antagonizes the employer and the
emﬁloye. It fails to piace a premium upon the introduction
of safety devices and preventive measures. In short,the pre-
sent system is inadequate,uncertain,wasteful,uﬁjust and un-
satisfactory in azl' respedis,

Obéiouely we need a new éystém. We need a system that
will do away with the evils of the present system. We need
a system which shall ', make the basis of compensation not
negligence,fof negligence is téo difficult a thing to define
and to locate in the preseht method of industry,but the fact
of injury in the course of employment. The expense of keeping
in repair and the loss in human machinery,the burden of re-
pairing and replabing human machinery must be placed upon the
industry and become an item in the cost of production.just
as the expense of repairing and replacing broken andlwern
out 1nan1mé€§if%¢§6w placed'upon the industry and forms an
item in the cost of production. We need a system whose metiod
of collection will not be a damage suit,a system that will
not give rise to extended litigation:ard the parasitic but



necessary by-products of litigation,Liability Insurance and
attorney fees,as well asr,the delay and meager chances of re-
covery inherent in thé! pmeeent method W& need a system which
will not be wasteful but produce the largeeatpoeeiblezamount
of efficiency,as well as,a system that will compensate when
the need 18 greatest We need a system that will protect all
workingmen. And last but not least,we need a aystem that will
place a premium'upon the introduction of safety devicee and
the use of gre;:ntive measures as well as lead to friendly
relations between the employer and the 1n3ured employe.

| In the next two chapters we shall consider the methods

umichmﬂngland and Germany have adopted to meet the neede of

the present 1ndustr1a1 process.



<. COMPENSATION--THE METHOD OF ENGLAND.

tawio e wx,* Chapter V.

Having thus seen the need of a better systam'of taking
care of our injured,we shall look to our sister nations to
see what they have done in this m@tter of ‘gsocial insurance.:.
Each of the more important industrial nations has recognizadb
the need af a new system of caring for their army of*ﬁbrkers
and aceordingly have adopted the principle ?f charging to the:
industry the loss of human machinery as weli as of inanimate
machigery. Among the 22 industrial countries that have launch-
ed eut upon this new principlé,to a more'or less extent,we:
find three different methods of meeting these contingencies .
We may'call these thfee‘represantative systems or metheds of
meeting these needs. One 15 a system of pure compensatiom,
another a system of state insurance and a third a systén of
cem@nAaer 1nsurnane,hhn the ¢lement of compulsion enters into
all o‘ them.

»;Ennﬁhaﬁiirat named system the employer is required by law
torprovido.compensation according to a scale apecified in the
1qv,bu§»§§&gkﬂt,dbaaﬁn9t require him to furnish any guarantee
that the compensation will be forth coming when demanded. In
other worde the law fixes the obligation of compensation up-
oﬁ the employer but does not insure his solvency by requiring
hiﬁ to insure or in any othei way guarantée the payment of
the compensation?this system is found in Belgium,Denmark,

France,Great Britain,Greece,Russia and Spain. Although the



law in practically all these countries does not require the
employers to 1nsure/1t,nevertheless, enceurages insurance by -
relieving the employer of his liability if he does insure.

In the second system as in the first system the law es-
tablishes the individual responsibilty of the employer to
pay compensation but guards against his- insolvency by requir-
ing"him to take out insurance either in a recognized private.
company or'inaa state‘inatitution,or to furnish a guarantee
sﬁfficient to cover his responaibilitysi This system is found
in Finland,Italy:and the Netherlands. ' - .:. 2 ‘“ke @ ..o
¢+ In the third system "the law requires the employer to
insure in .a speecified m&ﬂn@r;pr in a specified inatitution,éq
;n order to guard against histgglvency. This system exists
in Auﬁtrfa,eefmany,Hﬁngary,Luxemburg&aud*n@mw&ym

“England,lolland and Germany may be considered as repre-
sentatives of these thrce methods. In this chagtép;ye shall
consider the first method as represented by England and in
the next wé will devote our attention te the third method
as found in Germany. | '

The Ergliah éystem,the‘systen of~cahpensation without
1n8urahce,1s the result of a gradual growth. At the beginning
of the industrial era England left the care of its working -
men _to frieégdly roieties,seeking to €acourage their growth
by favorable legislation?oAt this time the principle that
every one is responsible for his own wrong doing reigned su=

preme. The doctrine of "Respondeat Superior”"was evolved at



this time. This doctrine made éhe employer 'liable for all
accidental injuries received either by empldyas or'non-employe
es because of the negligence of either the employer or his
agent.

In 1837 the Priestly wvs.Fowler decision,mentioned in
chapter 111,greatly modified the doctrine of "Respondeét.ﬁ;
Superior"by setting forth in embryo the fellow-servant doctr1;2ﬁ
By this principle a non-employe ias placed 'in a more favora£19
position than an employeezy

* The unsatisfactory conditions resulting from the commbn
law led to the introduction of a bill in 1872,following a
gsimilar bill adopted by Germany in 1871,the appointment of .
commissions to investigate the situation and to the final
adoption of the bill,in,1880?$This act lessened the rigor of
the doctrine of common employment by making the employers
l1iable for all accidents caused by defective .works,plant and
machinery,or by the negligence of persons in authority. . .

This act made But a slight advance. It provided several
"]oop-holes”thru which the employer might evade compensation,
one of which was the requirement of a report of the employe
of any defect or negligence of which he might be aware. Fall-
ure to do this disbarred him froﬁ recovery. The act also al-
lowed the e@mployer to"8ontract out‘ of the 1iability7%

. Tae réku&ﬂsthfsthtc act were wholly unsatisfactory.It did
not covgn«41; accidents but only a comparétivei;rgioportdon
of those that occurred,estimated one in teﬂ?:ﬁnr&h&rmore,in

only a small proportion of these did the workmen attempt or

succeed in enforcing their claims under the act. Only seven
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out of one hundred were compensated:7

Dissatisfaction with this measure led to further agitation
which resulted in the passage of the Workmen's Compensation
Act of 1897V This act completely abolished the doctrine of
common employment in the industries to which it applied. By this
act England accepﬂ”%he principle of compulsory compensation
and the principle that the burden of industrial accidents should.
be made to constitute a normal item in the cost;of pr-oduction.76
By this law England,however,did not merely recognize these
principles but also the need of determining the amount of com-'
pensation'in advance.according to a fixed scale. “

The act covered the rail road 1ndustry,factories,ﬁicécj
quarries,engineering work and all constructton work of anyrf
importance. It reQuired compensation for all accidents result-
ing in doath or incapacity to earn full wages at the same work
during at least two weeks,the only exception being "serious"and
"wilful" misconduct on the paft of the employe. The burden of
proving such‘misconduct was placed upon the employer. |

The act by a schedule provided'the following compensatibn?
(1) In case of death and the memploye leaves persons wholly
dependent on‘him for support,a sum equal to his earnings ih‘t ‘
the employment of the same employer during the three years N
next pfeceding the injury,or a miﬁimdm of #750,andﬁd maximam
of $1460. |

(2) In case of death and only partial dependents a sum some

‘what less. Unless an agreement be reached betweenhshehparties



a court of arbitration fixes the amount.

13) In case of death and no dependents reasonable medical and

Burial expenses not exceeding 949 o | |
(4) In case of total or partial incapacity the employe during
such 1ncapac1ty,after the second week,recﬂgves a weekly benefit
not to exceed 50% of the average weekly earnings during the
preceding year. If the workmen has not been employed so long )
the averﬁge weekty wage fov any less period the sum not to i
exceed $4.87 per week.
| The, act provided that the sum alloted as compensation,in

any case might be invested or otnerwise applied as agreed or
ordered by the arbitrator. It nay be depoeited in the Post
Office Savings Bank or be used for purchaeing an annuity from
the National Debt Commissioners. R R

In order to guard against imposition the employe ie:enanin-
ed by a duly qualified practitioner .If the workman‘ie the re-
cip&ent of a weekly benefit he must submit to examination from
time t’o ti‘e' : i e ,‘ T i By e gt .

Disputes ere settleduby ennerbitrator;appointed by the
county court. ‘f 1 . t_ﬂ_‘, L B |

The employe’stiilyhasntne right to‘eue for damagee but he
must choose between the acceptance of conpensatton as provided
in the act or eﬁﬁng for damages.; | o

"'l

EETY
The scope of the act was extended by ! amendment in 1900 As
amended it eovers the industries previously mentioned and e
r\
common or agricultural laboreref It does not include sallors,

domestics and clerks. Onlg abcnt five in a hundred ®fr-bhese



'l

last named classes were compensated.

In 1906 the act wds éxtended so as to coﬁer éll docupaﬁions
even including domestic servantquThis extensidn of the act
added about 6,000,000 to the ﬁumber alfeady:protpc£ed,making?
a total of 13,000,000 men and women:covered by fchelaw.q7

- Bvery employe'who receives an injury during working hours
is now intitled to a compensation. Clerks and salaried perSOns
who recédve an annual salary less than $1217 50 are also com- -
sated. There is no 1ncome‘1im;t to exclude any class of '
maﬁugk 1aborérs.,The‘act alsd classes'dccupational diseﬁses
as accidents and fequires that they be indemnified as.such.‘

Theléchedulé of compehsétiod\with affeﬁ ﬁodifications is
the same as that od the act of 1897,A1n case of death and de-.
pendents, the ;un of three yeara udgeﬂ,minimdm $730,. maximum
$1460. If only partlal dependents a proportional amount. If
no diredt dependents-medical and fuﬁpral expenseé ymaximum
$49. In event bf disability exceeding one week in duration
one half"of'averagé weekly wdge,including board and lodging,
maximum $4.87 per week. Parcase. .bf permandnt disability the
compensaiianvis payable weekly tﬁroughout life.

o The act reduces the perlod of waiting from two to one
week;and provides that if disability lasts 1ongef than two
weeks the injured gay be 1ndemnified for the first weak also?n

“If the injury is c&usaﬂ by the‘wilful act of the workman
he is not entitled to indemnity unless the accident results

in death or permanent disability.



The injured employe,however,still has the right to take
action under the previous measures, the common law,under the
act of 1886, or tre Fatal Accidents Act of 1846.

Thus we see that under the Englleh eyStemuihe responsibility
rests with the employer and the burden of compensation 13
pa_ced upon the 1ndustries. The law, doés not require the
employer to insure nor does it free him from liability if he
ques insure,except when he insures in stock companies, mutual-
associations of employers,or in friendly 8001eties connected
with his establishment or industry,to which his employers also
contribut;ﬁ%he employer.must satisfy the Registrar of friendly
eocieties that’they”make tontribhtiensnatrieass-equad to the
benefits of the act. The employer is ralieved in this case, so
lonp as he contributeé to the society and it iS maintained
solvent1 | |

“ ﬁoet of the.eﬁployers iﬁsure in stock companies,These re-
port a reductﬁon‘in litigation since the passage of the new
‘law which establishes both the fact and the amount of nabnit;'ﬁ.
The workingﬁen,however,complain that the settlements are un-
fair and that the expense of litigation and adjustment still
form a considerable item of the companys' disbursements. Up.
to the present time the expenses of management, 1egielation()
and adjustmeht have used up nearly one half of the premiume?

Since all of the previous legislation upon the subject is
still in forceu,legislation ﬁnet.be resorted to to determine

.the relationship of the three laws each based upon a differ-

ent principle,the common 1aw,the 1aw of 1880 and the cempen-
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sation acts.

There is considerable dissatisfactibh eipreésed in regard
to the workings of the law. The managers of friendly societies
think the operations of the new law to be unfavorable to their
societies?0 They complain that the new law induces persons .
to refrain from becoming members of theilr organizations since
these persons reason that 1if they become disabled it will be
through industrial accident or disease in which case the em-
ployer must Qndemnify them and therefore there 1s no need for.
them to jodn the friehdly gsocieties. They furiher complain
~ that the~law causes malingering since the combined indemnity
under the Workmen's COmpensation Act and the'benefit of a
membership Qertificate of a society may yield a member more
while disabled than while at work. :

The trade unions,too,are dissatisfied with the act. For
several successive years the Congress of British Trade Unions
has passed resolutions demanding tbmpulsory state insurance?’0
In advocating this they base thelr reasoning not upon the
économy of state insurance but upon the expectation that ad-
juatments would be fairer and that there would no cases where
the workingmen,or their families would fail to be compensated
as they do now because of the insolvency of the employer.

The trade Unions aléo say that there 1is pressure upon the
employers to discharge aged employes in order to reduce the
risk of accident and thus the premium rates?\

.This is the system know as Compensation;we shall now con-

sider the system usually but wrong1§$ca11ed Compulsory

Insurance as found in Germanye.



INSURANCE-~THE METHOD OF GERMANY.
| Chapter VI.

Germany has followed a difficnttcourse than England.'ié
recognized the principle of charging to the industries that
which properly belongs io them earlier than England and went
one step further in the adoption of it than England.did,C;t
not only required the employer to compensate the injured work-
ingman but also to insure the forth.comi;%of the'compensatidn.
The "German system" consiste of three kinds of insurance which
are interrelated and supplementary to one another. The system
émbraces insurance against sickness,industrial accidenta,o;d
age and invalidity. Sickness insurance was the first to bé
adopted and is so closely connected with accident insurance
that in order to understand the latterwvwermustcconsider this
form of insurance first?3

The passing of the compulsory insurance 1aws»in Germapy
ias‘only the last step in the development of collective care
for workingmen. Before the passage of these laws the working -
men had various organizations,as trade gilds,associations for
journeymen,which paid sickness bénefits to theilr member;{3Thé
laws of 1845,1849,1854 encouragqfthe development of these
societies. The latter law by encouraging the establishment of
sickness,burial and relief socleties,gave rise to the"sick
clubs" and was among the first to make insuranée obligdtory.

By it the local authorities had the power to require the

formation of insurance socities and to require one halfl of



costs to be pald by certain classes of employers. Heretofore,
insurance had been énjoyed’only by masters and journey men but
by this 1awv£ha factory employe was also given these privileges.
The development of compulsory insurance first took place in

the gilds of the mining industry. The oldest laws relating to
mining show that benefits in the form of doctor's fees and :
pensiéns were paid to sick or disabled workmen,or to widows and
orphans. Prussian laws réquirad mine oweners ‘to care for their
sick and injured employes. Full wages were allowed to the work-
men for a period Sfraboptrfodr weeks and pensions were to be
given to widows. - |

' The law of 1854 placed these minérs‘asﬁoc;ationswon a firm-
er basés and extended the obligation to form such organizat ions
to other occupations. This law is the embryo of the present
system in Genmany. It allows elerks inspectors and civil engi”--
neers to voluntarily join the gild. It granted medical attend-
ance,medieines,sickbenefits to the workingman disabled through
sickness of aceidents. If the workingman was permanently dis-
abled he réaeivéd a small income and i€ he was killed his
funeral expenses were defrayed,his widow was supported and his
children edueated. The law required both the miners and the
mine owners to contribute to the common fund,the former being
1imited to a certain percentage of their wages and the latter
being required to contribute at least one half as much as the
former. The latter,however,was held responsible for the col-

lections ‘of the former's contributlons. Upon the mine owner



also rested the-obligation to see that the membership of the
employe was continued.ap&},ﬁy.a; VA e Ly e s nF
During this time the Erglish friendly socleties were intro-
duced whose democratie features appealed to.the workmen who :
consequently formed voluntary societies in pfeferenee to sub- |

mitting to the above laws. In the course of time these seoeleties

bo, a ltargé extént. replaced the gllds. ‘

In 1876 the friendly societies were given a legal status
which placed them om thé sape footing withhéhe gilds. Other
kingdoms alsd had passed laws so that the situation iﬁ Germany
toward the end of the geventieé was a situation of confusien;
compulsory and voluntary,national‘aﬁd local organizations ex-
isted side by side; some embodied only certain trades,others
were made up of a mixed membership;some granted onlﬁ sick bene-
£its,others only death benefits,vhile some gramted both;some
granted invalidity and old age pensions,some restricted their
benefits to widows and orphans,while others gevered all these
phases of insurance. The amounts of beneFits,the duration of
payments and the amount of comtributions required also differ-.
ed ."Everywhere was uncertainty as to the obligation ?esting
upon employers” . . et e m et amy

Thus arose the meed for a better institution whichwwas .
given to the workingmen of Germany in 1882 in the form of a
'law which required all warkmag and officials employed in mines,
factories,quarries,etc.wvhose yearly earnings did not exceed .

$476 to insure against sickness and permitted communes to



make insurance obligltory upon small masters and mechanics and

allowed certaln other classes to Vﬂghntarily become members of

s v g

the system. . - ... & = . - Con S B
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The siéknens insurance law aiming at mutual insurance and
self administration,utilized for this purpese the trade and
1oca1‘1nstitutions which already existed and formed new organ-
izations only to admit members who were not admitted to the i
existing institutions. Thus eight independent societies for .
sickness insurance were established by the law. The law requir-
es these socleties to make annual reforts and to grant the -
minigam benefits it has established and to invest their funds -
in certain ways. These provisions nnite the various organlzati-
jons into & common system. ﬂ’m~ od L B L A ﬁm: Doty o oepye

Tme scope of the law has been extended, from time to time,
both as relates to membership and benefits granted. so that it
now protects 13,000,000 workingmen and grants the following
minimum benefits‘to them.for a period of. 26 weeks phether‘they
are disabled because of sicknesa'or-accident..'

First,free medical attendange,nedicines and appliances: from
the beginning of disahility;secbnd,a sick benefit equal to\g 
one half of the daily earnings,beginning the third day of dis-
ability and continuing during disability,or in special cases
free hospital treatment with one fourth the daily wage which
is paid to the family; third,a funeral benefit equal to twenty
times the daily wage;and fourth,"sick relief” for women members

for six weeks after conBinement. These minimum benefits may,



however,be extended by the societies. -

The cost of insurance is'borne jointly,except in the Mut-
‘ual Ald Societies, by the employer and the employe,the former
paying one third and the latter two thirds of it. The amount.
of contributions is limited to certain percentages of the daily
wage of ordinary laborers. The employer without remuneration
must see that all hls workmen are 1hsured,kéep a record of the,
date of entering and leaving of each of his employes and see
that the rules of insurance are not violated.

The system has been diractly beneficial to more than one |
half of tho @erman population. z% has defects but these in time.
willibe corrected. One defect isfthat at present it does not
1nclu&0‘agrwsllturai'1&h@n®rs.‘5n;gmandment is now being con- -
sidered to correct its defects. . | '

Rxmluai%uwaithp~mdners' associations whose reports are .
not given in the general annual report of the department of
labor, the number of societles has incpeased from 13,942 in -
1885 to 23,232 in 1907; the number of insured from 4,294, 173
in 1885to 11,721,796 in 1907. The number of miners insured ,
in 1907 was 758,706 which makes the total number of insured
in 1907 equal 12,480,502, er, 19% of the population.

Passing now to accident insuranc;%ie find that the Prus-
sian laws very early held that the labor contract impliedly d
imposed nyon_ﬁha'master the obligation to care for his dis-
abled servant and to ﬁay his medical expenses., The law held

the employer liable for accidents occuring because of his


http://population.lt

own negligence and required him to care for the injured em-
ploye until restoration had been effected.

By the 11ab111ty act of 1838 Prussia substituted compen-'
sation for industrial accidents for the antiquated common law.

As early as 1838 by the liability act of that year Prussia
adopted the'principle of cbmpenaatiﬁg'both employes and pas-
songers for industria} accldents mccurring on railways and thus
set aSide the antiquated common law in the field of railroad
transportation. Then followed the laws of 1845,1849 and 1854 ’
of which we hava already spoken. In 1871 thetreilrddd accident
law was extended to mines,quarries and factories. But since the
burden of proof étill rested upon the 1njuréd person this law
only 1nareaaed litigation and brought hostile reld;ions bet ween
employer and wéorkmen. Furthermore, the law did grént recovery:
to those injured because of the risks of 1ndustry. This unsatis—
factcry ¢6ndition finally led to the adoption,in 1884 of a
plan which requires employers. to insure their employes in muté
ual asso¢iations of employers,against fndustrial accidents.

" : The law as first passed applied only to the more hazardous
industries,as mines quarries,excavations,factories and branches
of the building trades. Supplementary measures extended the
benefits of the law to other filelds. As revised in 1960 and -
QMBnded‘in“IQOO and in 1901,the laws now consist: of a main
‘section ‘which embodies the rules of organization and a“number
of separate measures embracing industrial enterprisea agri-

culture and forestry,building,navigation,prisoners,public .



officials and soldiers. At the present time all workingmen
1rrespective~of wages and offiqials not recelving a salary
exceeding (750 per year are covered by the law. The law may
be extended to other classes who may at present voluntarily
become members. |

The employers of the same or allied trades are required
to form mutual associations in which they must insure their
employes against industrial accidents. Agricultural laborers
and those engagedpn state service as rallroads and telephones
are insured in special organizations.

All the associations thus formed are self-governing bodies
and are managed by the employers who contribute to thedr
maintenence, Theimperial goverment,however,supervises and con-
trols the organizations. Each assoclation classifies the es+-
tablishments of which it 1s composed into danger classes and
levies a premium upon each establishment according td its
danger class. Each assoclation,also,has the power "to enforce
rules and regulations,to require the use of safety devices
and appliances,and to report for legal action any employer
who refuses to insure,falls to‘pay his premiums,or declines
to comply with proper requirements.

The associations are maintained by premiums paid by "the
employer. The assessment is levied by the associatioh of
which he 1is a member according to a scale of risks for the
particudar trade,and establishment and according to the total

amount of wages he pays out.



The benefits are granted thirteen ‘weeks after the accident
has happened. It will be remembered that the employer pays
one thirdvof the cost of sickness insurance. Therefore,in
justice to him the accidents which'occur in his establishment
are taken care of by the sick fund for the first thirteen weeks.
By this means only the more severe accidents come under the
doméin bf the accidentvinsuféncp fund. In case of a fatal
accldent,hbwever,the medical and burial expenses'are paid by
the employer within a week after the accident. Benefits are
paid monthly in advance. Payments are then made through the
Post O0ffices. The Post Offices also advance the amount'needed
out of theii banking departments. The mutual associations re-
fund these payments to the Post Offices at the end of the year.

The benefits granted are,first, free medical treatment,
including medicines,crutches etc.and a cash benefit.For part-
ial disability this cash benefit is equal to two thirds of
the impatrment of earning power and for permanent disabilitdy .
it 1s two thirds of the WAGES . Instead of the above free
hospital care and a reduced pension to.depenqents may be chosen.
The benefit granted to those permanently disabled may be iner
creased to’totgl wages. Second; in case of a fatality a burial
benefit equal’@o twenty times the daily wage and a pension to.
the dependents as long as they remain dependent,i.e.to08 Wwidow

during her widowhood and to a child until it is fourteen years -

4

old This pension varies from twenty percent to sixty percent
of the yearly wages. | f



The amount of compensation,being fixed by the mutual

assoclation to which the employer beloﬁgs,rin the first in-

stance,is in the hands

of the employers. 1In case
of dissatisfaction the claimant for benefité may appeal to |
a board of abbitration. This board consists of two represent-
atives chosen by the employers' association,two by the work-
men and a state.official as chairman. In impOrtant cases either.
party may appeal againat the judgement of this board to the N
Imperial Insurance Officé. This Bureau consists of a president,
and several superior state officials appointed for life:by the
emperor, s8ix ddlegates of the Bundesrath,three rebresentatives
of employers and three of the empdoyes. | o )
The whole systém centeré attentiont&éuhaﬁre#ehti#é méasﬁree.

The work of prevention‘and inspection forms a conside}able item
in the managing expenses of the mutual associations. During
the ten years 1886-1895 the average ratio of total managing ex-
penses to total compensation paid was 28.49 per cent. The ratio
has steadily decreased. In 1907 it was only 16 per went.‘ If L
the cost of prevention and inspection be subtrated the ratio 13.
only 10.2 per cent. ) | - L

" The operation of the law has upon the whole Beén sat#sfacﬁ&
ory to the German people. There has been‘mnch improvement in
the efficiency of the'workmeh,and employers have indirecﬂly
reaped returns for their compulsory outlay." The wprkmen,hoqggsf,
are dissatisfied with the method of fixing the amount of com-~
pensation. In place of the employers association fixing it in

the first instance and appealing from their decision they ad-



vocate the formation of boards of award,consisting of an em-

ployer,a workingman and an impartial reféree,which shall fix @

the amount at the outset,yith appeals to a higher court. Many

of the employers oppase this plan. o BRRLE LR AT

floﬁ::‘ The population of Germany in 1909 was about 639000 000."

" 730,000,000 were gainfully employed. Of these 23,000,000 were
insured against industrial .accidents, 13,000,000 agalnst sickness
and 15,000,000 invalidity and old age. L

The old age arid invalidity 1nsurancegop1an was the last to
be adopted. It was adopted by a law in 1889 which went into
effect in 1891 A more comprehensive law repELped this first
law 1n 1899. Tho law at present requires all wage earners, man-
agers ,employers, clerks,marine officers and teachers who do not -
earn more than $500 per year,and are over 16 years of age to
insure ggemselvos againat disability(not due to accident) and
old age. Exceptions are allowed where the risk is covered by
some other provision.

An old age anmuiby is paid to conﬂributbrs after they have
reached the age of seventy. and an invalid penéion is paid,
irrespective of age to those who become disabled(otherwise than
by accident) so that theyare unﬁble to earn more than onet
third wages. This phase of the insurance also supplements
sickness insurance. As has besen seen the benefits granted by .
sickness insurance continue only foé 26 wesks. For such persons
who #re still unable to work after‘the 26 weeks have expired

this branch of the insurance provides a continqed sickness

benefit.



Contributions must have been paid for at least 1200 ==
weeks beforean old age annuity is granted and for 200 weeks
before an 1nya11d pension is paid. |

The Government pays the expenses of administé@&onvand :
adds $ 12,50 to each pid age pension per year. The reméininge
cost 18 borne ‘egually by insured and employers. = ':! I:i.

The anount of contributions and pensions are based on the
average yearly wages in which the insured is engaged.w

Ciesd and ok s

'Having thus briefly reviewed the system of insurance’ in
Germany welshall.now gonsider tﬁe progress we have made along

this 1ine 4ndthe United States. Lo v ol Buan



STH PS IN THE RIGHT DIRECTIGN.

Chapter VII.

In the preceding pages we have seed fhat the present method
of carrying on industry in giving rise to a vast numher of:in-
dustrial accidents demands a legal system which will help the
1njured workingmen,or the dependents of workingmeh who have
lost their lives in the’induetrial precees,te meet the loss
sustained and which will check the frequency of such accidents
by placing a premium upon the adoption and utilization of pre-
ventive measures. Attent;en has also been called to the fact
that the'péeaeﬁt legel ruies,udder which the victims of euch
accidents are expected to obtain indemnity for the loss sustain-
ed, in giving rise #& to uncertainty,delay, waste and enmity
are inadequate‘to‘meet these demands,vTo meet the demands of -
;he present 1nduetria1 sysﬁem and to do away with the evils of
é?petem of Employer's Liability,the adoption of a new method
of granting indemnity,&he granting of compensation upon a differ-
ent basis than that of negligence is necessary. The methed

which we mugt adopt is the method empboyed in other industrial
| countries,the method of.charging to the industry id the f;re&
instance and ultimately adding to~the cost of production the
loss due to industrial accidents. Attention has been called .
to the method of compensation as found in England and the

method of obligatory insurance which exists in Germany. .



It now remains for us to consider the progress the United
States are making in the direction of adopting this principle
of compensating all industrial accidents without regard to
negligence except such as may have been Pupéghlyabnought about‘
by the one who suffers the injury. |

Attempta have been made by the Federal government and by
most of the states to change and~mof1fy some of the objection-
able elements of the common law especially with respect to
the hazardous employments. These attempts,however,have been .
confined to the passage of various laws "affecting railways
and other carriers of persons.exercising»special privileges
upon governmentnlvfun@tiens”ramd;hayé chiefly‘déalt with such.
matters as the fellow-servant doctrine,safety appliances, . -
comparative negligence and the like."Laws have beer enacted.
imposing duties in the nature of polibe regulations such as
making it the duty to fence elevator shafta,cover_dangerous;
machinery,"provide fire-escapes,demanding boller inspection,.
requirging mine regulation, "1imiting the ages of child-labor,
the hours of labor for men in hazardous occupations,the hours
of labor for women,requiring inspection of mines and machinery
and others like these?jBut until very recently no serious attempt
has been made to change the basis of recovery froma theoryof |
negligence and individual reséonsibility to a principle of -
making the loss due to industrial accidents a necessary charge
" of the industrial process.

We have made but 1little progress in requiring napoggpoofv

industrial accidents and as a result we know but little about



them. The Federal government requires all common carriers to
report accldents to tho Idterstate Commerce Commission. A few
of the states,also,require the report and investigation of
accidents,as Alabama,Connecticut Massachuetts,ﬂew York, Soufnﬁw
Carolina and Vermont. |

The principle of ¢bm§éﬁéaiia;:£8is§er;has‘Eéen;a§5égte5-
in this country for several years. The New York Labor Bureau
has advocated it in various article% of its bulletins for a
pvriod of about ten years. The first compensation bill in this
countgy was a blll 1ntroducad 1n the New York Lepislature in
1898% The bill provided that the employez’and employe might
contract for compensation. Having failed to pass,this bill was
taken up by the Illinois Employers' Liability Commission and
introduced into the Legislature of Illinoils in 1905 where it
also failed to: pass.@ |

In 1902 Marylandq;assed a sort of compensation 1aw which :
made employers in certain 1ndustrles liable for the death of'
their employes thru the negligence of the employer or any
fellow-servant and providing for the escape.of this 11ability'
by allowing the employer to pay a certain sum per employe to
the S8tate Insurance Commissioéner. The employer was allowed to
keep back one half of the cost from the wages of the employe.
The Insurance Commissioner was to pay $1000 to the‘dependmmhs
of a workman killed in industry. The act was declared nncon;&‘
atitutional by‘the Court of Common Pleas of Baltimore on the

grounds that jt invested the Insurance Commissioner‘with '

judicial powers. The case was not carried to a higher court.



A compulsory insurance measure applying to miners Went '
1nt0‘effpct'iﬁ‘ﬁbtd&dﬁflglo, in the State of Montana?\:r RN o

In September 1910 the State of New York passed a tompensat-
tion law,modeled af@ef the English law ‘of 1897 'and applying
only to certain hazardous employments. This law however has
been declared unecnstitﬁtionai‘by”the highest court of the *
state from which decision there is no appeal. This decisioﬂﬂ"’
was rendered on the grounds thet 1t violates the“due.process
of law"clause in the constitution.of the state. The court
holds that a compensation law cannot'be‘defended under the -
police power of the constitution as it"does nothing to conserve
the health,safety,or;ﬁobﬁls of ihe employe and...... imposes
upon the employer no new or affiﬁ?&ive duties or resbonsibili-
ties 1;’the conduct of his business." It had been hoped by
those who framed the law that 11t might be upheld under the
police power bﬁt now some other basis must be found. The cop?t
sugeested the amending of the constitﬁtionhand a concurrfzzjrnd
suggests that 1t might be possible to uphold such a measure
undép 'the texing power of the state and nation?s

? Gompensatfbﬁ 1aws have recently been adopbted by the states
of New Hampshirg4and Waahington?;a«w/45”£75”"é“76} LELen

A number of states,as illinois,New vYork,New Jersey,¥inne-
sota,lisconaini%onnecticut,Maine,Massachuetts,Ohio,Michigan,
Missouri and Washington have commissions studying and invest-~
igeting the problag;;Séveral joint conferences have been held

by ernumber of these commissions. In December 1910 a conference
'?myaaéﬁ 7,



was held in Chicago‘where'hino‘states were represented. The
fundamental points that should be covered by legislation upon
the subject and'upon which ihere should be uniformity were
discussed.at this conference. The conclusion was reached thoo
such 1egialation should include all employments;that all in-
juries should be covered without regard to negligence,except
injuries purposely brought about by the employe;that all per-
sons engaged in the industries should be included;that com-
pensation should be paid in instalimenss; that the length of
the waiting period shall be two weeks;that employers méy sub-
stitute volun&hry schemes if such schemes cover all the points
of the law;that disputes shall be settled by a board of arbl-
tration; that the scheme shall involve compulsory state insur-
ance,or,if this is impossible, compulsory compensation and that
all laws conf;icting with the new measure shall be repealed.yg
‘The amount and4duration of compensation was also fixed by the
conference so as to produce as mach uniformity as possible.

~ Although the 1mportonoe of such uniformity is recognized
there are difficulties in the various states which prevent
the passage of‘certain measures without modification. The re-

ports of ¢he commissions,therefore,vary in the legislation

which they recommend.

These differences arise because of the difficulty of con-
forming in every respect to the constitutions‘of the vartous
states which it 1s well known differ among themselves. Because

of the"differences of opinton as to the effect of certain
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constitutional restriction as to what form of the compen-
sation law is the ideal,and as to the expediency of changing
the law immediately to the ideal,or moving toward it by
gradual steps.”¢7 |

There is greativari¢ation in the scope of the measures
adopteq or proposed.~The arguments for compulsory compensation
apply especially to the more hazardous employments Many of
the European laws apply only ‘to these industries as did the
English law of 1897 . Believing that a method of gradual ap-,

‘

proach is the better some of the plans cover only hazardousm
industries. Others, again because of the difficulty of class:
ification have a much ‘broader scope. It is however recognizedt
that some limitation is necessary but there is variation in the
limitationsadopted by the various commissibns. Some have made
their bills applicable only to the employers trade or business
as Illinois and Wisconsin,others except only 'casual 1abor as
New Jersey and others, again exempt small employers as Massa-

‘ Varietion isnelso\focedwic‘ihe extectléo which the proposed
or adopted msasurss hold an employer,ﬁhabeither by election or
compulsion comes under these measures,liable accordlng to the oy
old liability of damages for negligence. According to tha.’
the theory of compensation the employer should be liable for
damapee only for accidents due to his wilful misconduct.“ But
it is thought that it will be consideued unconstitutional to
deprive an employs of the right to recover damages for injuries

due to the employer% fault Some of the state ccnsidering this -



objection unsound relieve the employer of all 1liability,others
avold the difficulty bj leaving"theiemulojer liable under cir-
oumstances where he would have been llable at common.law“mmldﬁw
others avoid it by making'liaoiligfﬁe matterrof contract ,

OM-&MW

others’ aga&n allow the employe~ to elect under which system

he will be compenaated.?7

Another difference 13 seen in the elective or compusory
features of the adopted or proposed measures. In Illlnois,‘
Wisconsin and New Jersey an elective compensation law"and in'
Massachdetts and Minneneta a compulsory compensation law" is
proposed. The law recently declared unconstitutional in New
York was also a compulsory compensation law. Washington has
adopted and'Ohlo proposes a compB®lsory insurance law. The
reason for an elective compensatlon law is doubt about,the
conetitutlon&lity$of alcompulsory law. It is the idea in the
elective compeneation laws to increase the 1iability of the .
employer under the law of negligenee to such an extent as to
force him to choose compensation instead of Employers Liab- "
i1ity. ?helreason for guch an elective system is to avolid the
queetion nf conetitutionality which might be rajsed against

a compuleory measure. The compulsory measures,on the other

,hand have been framed upon the belief that the constitutional

_suehs rreairtd |
bbjections tovarque are unsound. The Ohio and Waehington

bills, on the other hand g0 one step farther,they not only ;

compel the payment of compensation for injuries due to indusqe

trial accidente but a2l1lso compel the employers to_insure the‘



payment of such compensation.

This brings us to the question as to which is the better
system a compulsory compensation system or the compulsory
compensation plus compulsory insurance system,the former being
the method of England and the latter the system of Germany.

Trie German system is genenally esteemed}to'bevthe best ¢
since 1t not only requires the payment of compensation but eiso-
makes provision that such compensation will be paid. It guards
against the 1insolvency of the employer. |

Under the system of England the payment of the compen-
sation is not guaranteed. The employer is left to himself,he
may insure or he uay not insure,as he chooses. But in order
to guard aralnst insolvency he must insure against his liability
to pay compensation just as the employer in the United States
‘now insures himself against his liability for damages ‘for
negligence. IfAthis system were adopted in this country the
employer in order to avoid bankrupt\cy,which a fire of an en:
plosion or the like would doubtless bring with them if a number
of fatalities occurred, or in the case of the small employer
one or two fatalities might briig the ‘same rcsult,must insure
himself against his 1iability as he dbes under the present
system. Now the definite obligation to pay compensation will it
without doubt raise the premium rates of insurance companies. |
Fully fifty perceat of these premiums will be used up in the
payment of running expenses and to make up the proflts of the
companies. ‘This means that the industries which become subjett

]

to the law will be placed under a double tax,a tax to meet the



amount actually paid out as compensation and a tax of 106%
more to deffay the managing expenses and make up the profits
of the liability companies. '

The system of compensation plus'COmpulsory insurance ,on
the other hand, avoids this dfje¢tion. By requiring the employ-
er to insure this kind of a law guards against the insblvency'”
of the employer and insures the forth coming of the compeﬂél?
sation to the employe. By requiring iﬁsurance in mutual
assoclations émployers engaged in the same industry the element
of profit,the necessity of agents and the like is eliminated
and the running expenses are consequently reduced. In Germany
these managing expenses as we hawe seen were only & 1ittle ovér
107 in 1907’~“w pruienn sFetam, i w?;v RESSLIE LRSI S Sk

It is obvious fﬁat‘the system of COmpenSatiqﬁﬁwfthéﬁﬂ'com~
pulsory inéurance‘will not do away with all the evils of the
present system of Employers'Liability. It does reduce the un4
certainties to certainties,except where the employer does not
insure,but it does not do away with the element of waste ﬁﬁféh,
we have seen to be such a large factor in the present system.
It i8 very probable that 1hsteéd'of evéhfreducing ﬁﬁié element
of waste to lower terms it will only batsesit to still higher
denominations. This system merely gives rise,or perhaps 1t were
better to say it merely perpetuates the existence of a large
number of middle-men who seek to profit by an artificially (F
created situation. :

In regard to the prevention of accidents,the system of



insurance is also superior to the system of compensation.

The 1liability companiés will without doubt attempt to reduce

the number of accidents but the competition to which they

would be subjected wouid'prohibit them from énforcing pre-
ventive meésures to any great extent by high premium rates.
Insurance in mutual associations of employers,on the other hand,
would be effective in this field,as they have shown to be in
Germany.

It is generally agreed by those who have studied the problem
that the system of compulsory insurance is the best system. . .
This system willl reduce thevuacartaimates of the present system
to certainties,it will do away with the great element of waste
inherent in the present system, 1t will ptradecthe two parties
of the labor contract upon friendly.terms,in short it will‘%,
do away with the ills of the present system of Employers'
Liability.

Furthermore,it seems that England,K too, will ultimately have -
to adopt this s&stem’of compulsory insurance,for already mueh
dissatisfaction has been expressed in regard to 1t by the labor-
ers. The British Trade Union Congress has for several years
bassed resélutions demanding compulsory state 1nsurancef§ ;

Now if the system Has:nottproved to be satisfactory in -
England there fgfﬁ% need for us“to repeat the mistakes of that
country. We might as well;profit by that experience and adopt |
a system from the beginning that will avoid the evils of the

system of England. If the prianciple of compensating industrial



accidents 1is"right, just and to the best interests of the peoplg)
as we have reason to believe it is,it certainly ought to be
accomplished in theAbest way possible,both as regards the.
employe} and the employe. Thé only difficulty in adopting such

a system seems to‘be the doubt as to its constitutionality. But
1£v565ﬁﬁ;a§uis‘3h¢in byvthqexperiénce“of'ﬁew Yar&,thai this
difficulty is also.ba;amount in'pﬁe édoption of the oﬁher sﬁstem;
Pér@ﬁpﬁ'it*is’as’héra‘to’éé%u%@ the sfe as 1t i@ii%ﬁ”‘sebure'theT :
other. It might be well,however to act upon the suggestioﬁ con-
tained in'd ébneurting oplndon to the New'York debisién\an&‘t,fy
to establish a system of compulsory insurance basing its
constitutionallty upon the taxing power of the state or natima?o
instead upon the police power. ; '

We conclude'that thé'péesent industrial process,by, giving
rise to Rume rous fatal and serlous accidents, places the work-
ingmen in a positlion where they need protection,both financially
and in the way of accident prevention;that the present Employer's
Liability 1aws,tﬁough designed to meet these demands,by giving
rise to uncertainty,delay,waste,enmity and by not éovering all
cases are inadequate to meet these needs;that these evils can
only be corrected by a syotem nf compulsory,or obligitory in-

surance and that such a system should be adopted by the United

States.



Tables 7,8,9and 10 show the cause and nature of the
injuries which have come before the courts of Illnois and
were investigated by the Ill. Comm$ésion. They show the
date of injury and the time of recovery, the general result
of the tfial,the frequency of appeals, a number of reversals,

the number of attorneys éngaged and the amounts recovered.
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TABLE 7 CASES IN THE ILL. SUPREME COURT.(Continued.)

Loth Ioa,,ﬁm/ :, ¥ e (Fa2400 }“‘(*’"4"/4"' o y.
74ﬁ“! 1208 Aee G, . =2 et
; o rried
il L ook 7041901, gy,
M'/m’/f- o Creriit
: e+ 10000, curme af-
ﬂnmw?j//' S| || 11083 (4508 #
7 A s o Yy
' ' | bl o 4 Anvryenss
NS ek o e Zaiad, ne
W&d’/)’ﬂ’ﬁ’);ﬂf6
. ’ _L\ \%\ OWW_
WM" Heal i‘ ;': gooo ' M"MV;' * 4 M" -
190%.
ond caviard rartilen T ™~ — e
Zw%ww&mmwfii o seeidh et Crlrmirnald
Jo20 TOph bubour bridpe | L X booo |7 ‘95? ‘weua{ %,WW‘
MM, '—dﬁ-ufory <, '(-‘:“ e o 55’,‘4"’;/45"—
/..c.u/ rerie o5 C RS /0000 s
M i = ‘l{ ’ /37‘:&;/4“4'?
Lot ) ) dn,y4 i
P Y
c/:ww(’;z:-“c‘.«?ch‘- w@u,%, !::G\ 2500 3 j
njoned e -ttt e
QM,M My’ "9 ‘\9 MI )A,
/mbn;wdm 7 ég i8| Joao é/_ ‘;;« W,/"& /0 /Moym
: bymarrite B S I :
aoch Jw‘%{‘[ deatty g§ i-; 4,000
MMAM W B ]
witiers M ot ack in 3; ?\g & 1 ho JC;ZJM%WIM 5-/"'“’7'0'4{
W’Mﬁw e 3 . H/W.
MM M < ’F : ’G 5
A/J//Myw%w% ti‘g Ye| 2,800 1 Ww /‘”’__
o | able oy plact
' Ml & wrth,
Gl s pih; anmre R
,duuwufwwylﬁﬁﬁ4¢4 TIT 2700
2 4 /
ff;,wam/,/wwn//- i é 2 &5 !

#28 cases from 12/08 to2/10, the last 28 consecutive
mastep and servant cases shown in published reports.



TABLE & CASES IN ILLINOIS APPELLATE COURT.!28 cases,
11/08t03/10, the last master&servant casesshown in rpts.)s
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TABLE § CASES IN ILLINOIS SPFEtiATAOU™T. (Continued)
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TABLE 9 CIRCUIT COURT CASES.(38 cases as they appear in
chronological order in the files of the court.)#
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TABLE 7 CIRCUIT CORT CASES.(continued.)
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