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in the creation of what I will refer to as law-free zones. I would like to discuss two of
the means used by the administration to attempt to implement this strategy.

I. JURISDICTIONAL LAW-FREE ZONES

One of the principal means by which the government has attempted to create
law-free areas is by jurisdictional fiat: that is, by moving people away from courts and
law so as to be able to avoid review to test whether the government’s beliefs about
their lack of rights were correct. There are at least three ways the government sought
to avoid having to account for the individuals placed in their custody.

Most notably, the government opened, several years ago, the now-infamous
detention facility at Guantanamo Bay, Cuba. The facility was chosen, at least in part,
in the hope that it would put the individuals held there outside the reach of United
States law, or indeed, of any law.' Although the United States exercised complete
control over the base, and although it obviously would not allow the individuals
incarcerated therein to appeal to Cuban law, the government asserted that the
individuals could also not file a petition for habeas corpus in any United States court.
Indeed, in argument before the Ninth Circuit, the Administration asserted that United
States courts would not have jurisdiction to hear the claim of the individuals even if
they were being summarily executed or tortured.’

Our government told us, by the way, that the detainees in Guantanamo were
the “worst of the worst.” That is almost certainly untrue. In fact, most of them have
been released. Many of them, having subsequently been repatriated to Western
countries, are now free, as no one was ever able to demonstrate how they were
connected to terrorist activities. Many still there will almost certainly be released as
well.

For the real “worst of the worst,” or at least those the government believes to
be the worst, there have been fates worse than Guantanamo. One means has been to
transfer detainees to countries in the Middle East known to practice torture routinely.
United States suspects have been sent to countries such as Syria, Uzbekistan and
Pakistan.> In one case, a Syrian-born Canadian doctor, in transit through John F.
Kennedy Airport, was secretly taken by the United States, flown to Jordan, and turned
over to Syria, despite his pleas that he would be tortured if he were returned. He was
returned, he was tortured, and, now that he is back in Canada, our §ovemment 1s
refusing to cooperate in a Canadian inquiry about what happened to him.

Perhaps the most serious defiance of civilized norms has been our use of
disappearances. In our war in Iraq, the practice of holding what were called “ghost
detainees”™— prisoners whose identities were not disclosed to the Red Cross or their
families— was widely utilized and, at least in one case, specifically approved by
Defense Secretary Rumsfeld.” In Congressional testimony, an Army General told the





















