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legislation. Thus, privatization in Turkey must be achieved through
legislative, rather than administrative, efforts in order to withstand
constitutional scrutiny. Professor Cerrahoglu observed that Turkey
enacted a general privatization law in 1994 which was not challenged as
unconstitutional in the Constitutional Court and is, therefore, no longer
subject to challenge except in the context of an actual case that implicates
the law. He further noted that the privatization law excludes from its
scope all Public Economic Establishments, which are defined as those
public enterprises that produce and market goods and services which are
in the nature of a monopoly.

Professor Cerrahoglu then discussed the problem of foreign investment
in Turkish privatization efforts. Foreign investment in Turkish industries
that are being privatized is greatly restricted by law, and under the
decisions of the Constitutional Court. The Constitutional Court also has
adopted a fairly narrow view of contractual matters the parties to a
privatization effort may enter in order to defeat the jurisdiction of the
Turkish courts. Moreover, the parties cannot agree contractually that an
industry is not a Public Economic Establishment and, therefore, not
subject to Turkey’s privatization law; that decision ultimately rests with
the courts. In sum, Professor Cerrahoglu’s description of the legal
environment surrounding Turkey’s privatization efforts reveals arelatively
complex process that generally disfavors significant participation by
foreign investors and which is characterized by uncertainty regarding the
scope and application of the privatization laws.

C. The Use of Informatics and Legal Consequences’

1. Ted J. Holynsky (Syracuse University College of Law, Syracuse,
New York)

Mr. Ted Holynsky, Syracuse University School of Law, discussed how
Westlaw, Lexis and the Internet/World Wide Web can be used to expand
legal research and education, pointing out that legal on-line research in
databases such as Westlaw or Lexis is current, eomprehensive, and
efficient. Also, Westlaw’s and Lexis’s ability to search large legal
databases efficiently allows for accurate and economic legal researching.
But he further observed that presently, legal on-line research on the
Internet/World Wide Web has limitations. The recent archiving of law
materials on World Wide Web sites is not of a comprehensive nature.
Mr. Holynsky also pointed out that the popularity of the World Wide

9. This section was drafted by Professors McAllister and Dr. Yenisey. No member of Team
Kansas participated in this session.
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areas, new solutions to old problems, textual changes, and the relationship
between the constitution and the state.

Professor Morlock observed that new constitutional problems generally
are created by the interrelated forces of social change and technological
progress. To illustrate this general point, he cited the industrial revolu-
tion, in which technological progress fueled a far-reaching social upheaval
that produced a host of new problems requiring new constitutional
solutions. He then listed a number of contemporary developments and
new problem areas, including the environment and environmental
protection, the proliferation of new forms of mass media, the protection
of personal data in the information age, biotechnology, achieving equality
for women and minorities, and the internationalization of law. These
problem areas, Professor Morlock concluded, are addressed in a dynamic
process that draws into question the fundamental roles of basic constitu-
tional institutions, such as the legislature and the courts.

Turning to new solutions to old problems, Professor Morlock concen-
trated on two areas in which new insights and external developments have
produced a reconsideration of constitutional doctrine. First, new forms
of organized crime, particularly of international dimension, have
potentially altered the balance between the state’s essential duty to protect
its citizens and the preservation of the fundamental rights guaranteed to
those citizens under the constitution. American observers will certainly
recognize that similar issues are raised by recent responses to problems
such as international terrorism and gangs. Second, and also familiar to
American observers, is the question of ordering the political process to
preserve democracy. In pointing to the corrupting influence of money on
the political process, to the widespread potential for conflicts of interest,
and to the distancing of politicians from the interests of their constituents,
Professor Morlock might easily have been discussing politics in the
United States rather than Germany.

Professor Morlock then described two basic changes in the relationship
between the constitution and the state. First, while the constitution was
originally conceived as a means of organizing the government and
limiting the government in its relations with the citizen, it has increasing-
ly come to represent a more fundamental ordering of the state and
society. As such, the state is increasingly vested with affirmative duties
to achieve the good society, which necessitates corresponding changes in
constitutional concepts. Second, the state itself is eroding from both
above and below. International organizations and institutions (particularly
in Europe) increasingly perform functions that previously were those of
the state, and state authority is correspondingly eroded. Conversely,
forces such as nationalism have caused the disintegration of some of the
newly independent east bloc countries, and called attention to the role of
consent as the fundamental norm of a constitutional state. Ultimately,
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types of constitutional protections advocated by Professor Savas have
worked in the United States. As I described in my talk, the United States
Supreme Court is “rethinking the regulatory state.” Recent decisions
involving separation of powers, federalism, the Contracts Clause, and
takings law have reinvigorated doctrines that had either been repudiated
or had lain dormant since the New Deal period. These developments are
part of the Court’s longstanding difficulty in finding a middle ground that
provides some measure of constitutional protection to economic interests
without unduly constraining the government’s ability to address social
and economic problems.

The story of the “switch in time that saved nine” is familiar to most
American lawyers. During the “Lochner® era,” from the turn of the
century until about 1937, the Supreme Court blocked both state and
federal efforts to regulate economic activity by invoking a variety of
doctrines. Some of these doctrines, such as federalism and separation of
powers, were structural. Others, such as substantive due process and the
Takings and Contracts Clauses, were “rights based.” Although the Court
did not always overturn efforts to regulate economic activity, it did so
with some frequency. Matters came to head when the Court ruled
unconstitutional major portions of President Franklin Roosevelt’s “New
Deal” legislative program to combat the Great Depression. Roosevelt
responded by proposing his controversial “court packing” plan, which
would have enabled him to appoint up to six new Supreme Court
Justices. That proposal ultimately proved unnecessary, however, when
Justice Roberts, who had previously opposed regulatory legislation,
switched his position and, with it, the balance of power on the Court.
The new majority, which accepted the regulation of economic activity,
was strengthened over time as the conservative Justices who had opposed
the New Deal left the Court and Roosevelt replaced them.

The post-New Deal Court repudiated or abandoned the restrictive
doctrines that had prevailed during the Lochner era, and those doctrines
were widely criticized as the epitome of improper judicial activism
because the Court had substituted its policy preferences for those of the
politically accountable institutions of government. For many years
thereafter, it seemed that there were no constitutional limits on govern-
ment regulation of economic activity. Federal power, particularly under
the Commerce Clause, was read broadly to support wide-ranging federal
regulatory programs. Separation of powers doctrines were relaxed to
permit the growth of administrative agencies to implement those
programs. Economic interests were relegated to the lowest levels of
substantive protection afforded by due process and equal protection. The

20. Lochner v. New York, 198 U.S. 45 (1905).
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that study of the Turkish criminal justice system. In particular, he
emphasized fair trial and free press issues as primary reform concerns.

III. THE POLICE ACADEMY—MODERN METHODS OF CRIMINAL
INVESTIGATION AND HUMAN RIGHTS

A. Team Kansas Perspective®!

1. Purpose/Background

The third portion of the conference, on “Modern Methods of Police
Investigation and Human Rights,” was held in the Police Academy in
Ankara. Its audience was of a different character than the audience for
the first two sessions, as it included hundreds of Turkish police cadets.
Our purpose was somewhat different as well—the discussions on criminal
investigation were intended not only to share information among academ-
ics, but to help in the process of introducing hundreds of Turkish police
officers to current criminal procedure issues. The mixture of police
cadets, lawyers, judges, and academics turned out to be a lively one, and
in the course of the proceedings, we touched on questions that are now
“hot button” issues for Turkey in both the domestic and international
arenas.

As with other aspects of Turkish law, Turkey westernized and
modernized its criminal regulations in the 1920s, following the overthrow
of the Ottoman Empire and the establishment of the modern Turkish
Republic. The criminal code, adopted in 1926,”> was based upon the
Italian Penal Code of 1909. Since its enactment, the code has been
amended on a number of occasions. In 1986, a controversial draft of a
complete revision was first proposed, and aspects of the new code
continue to be debated by a commission of which Professor Yenisey is
a member. In the meantime, although the basic structure of the criminal
Jjustice system is modeled more on continental than Anglo-American
norms, the country has recently passed criminal procedure enactments that
bear a decidedly American influence—for example, police are now
required to give the equivalent of Miranda warnings and evidence that is
illegally seized may be subject to exclusion.

These changes have occurred at what appears to be an important
moment in Turkey’s history. If the central problem in criminal procedure
is the tension between the need to protect public safety, on the one hand,

31. The primary author of this section is Professor David J. Gottlieb.

32. CrIMINAL CODE (Statute No. 765) (Turk.). For an English translation of the Criminal Code
of 1926, as amended to 1964, see THE AMERICAN SERIES OF FOREIGN PENAL CODES (Tugrul Ansay
& Mustafa Yucel eds., 1965) (Orhan Sepici & Mustafa QOuagik Trans.).
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The educational level of the police is very important in regard to
human-rights standards in a country. Police authorities recognized that
the low educational level of the police was a contributing factor in
violations of legal rights and mistreatment of suspected persons. In
Turkey a person in the lowest grade of police is expected to have
completed junior high school. Police training consists of a nine-month
basic course at police schools. Candidates for higher rank are sent to the
Police Academy at Ankara from which students graduate as sergeants
after a four-year course.

A shortage of personnel, inadequate training, and a lack of proper
equipment contributed to the poor record of the police in dealing with
violence. Concerns expressed by the Turkish Parliament, bar associa-
tions, and other non-governmental bodies, as well.as international groups,
have contributed to some improvements. The penal system, nevertheless,
continues to be efficient.

The Research Center for Human Rights, Criminal Law and Criminolo-
gy at Marmara University is working to improve the human rights
dimensions of the Turkish Police by organizing different activities like
symposia and field research in criminal justice. The recent “International
Symposium on Comparative Law” described in this article was designed
~ to transfer knowledge from western countries to the Turkish Police
regarding proactive policing, search and seizure, and arrest and interroga-
tion.

2. Proactive Policing and Police Investigation

The police® in Turkey are divided into two groups: general police and
special police. General police are those police under the supervision of
the Ministry of Interior, “military police” and “watchman”; special police
include “traffic police” and “village lookouts.” There are two stages to
the criminal justice process: the investigatory stage and the trial stage.
The investigatory stage is based on a written report that is non-adversarial
and, in principle, secret.” When the Public Prosecutor is informed of the
occurrence of a crime, he is required to undertake an investigation in
order to determine whether there is a necessity for commencing a

38. The strength of the police force was 3,673 in 1982, 3,781 in 1986. In 1986 there were 68
female police officers. :

39. However, after the 1992 amendment of Article 143 of the Code of Criminal Procedure, the
advocate of the defendant is entitled to see all the records in the dossier and make free copies of
them. See CODE OF CRIMINAL PROCEDURE (Law No. 1412) (Turk.); see generally Feyyaz Golcukiu,
Criminal Procedure, in INTRODUCTION TO TURKISH LAW, 243, 244-46 (Tugrul Ansay & Don
Wallace eds., 1987).
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The police and prosecutor tend to rely mostly upon oral statements of
the defendant or of the victim. Real evidence is gathered only in very
important cases and the examination of physical evidence is not
conducted in a refined way. This outcome is not surprising given the
current structure of the Turkish Police, which does not provide special
regulations relating to the detectives. There should be a special unit
within the police composed of experts who only conduct crime-scene
investigations. There are some recent efforts to improve this situation.

The first police actions during the preliminary investigation may
include conducting a search on the suspect (in 5.9% of the reported
cases), arresting the suspect and holding in pre-trial detention (in 5.9%
of the reported cases) and interviewing the victim (in 4.9% of the
reported cases).’’ There is no registered search for scientific evidence as
‘the first move’ of the police within the inspected files. This kind of
investigation is only seen afterwards. Within the reported cases, an
investigation for the domicile address of the alleged offender appears as
the first move of the police in 2.4% of the cases.”> In cases where the
suspect has been arrested after being caught in the act of committing the
crime, searching the defendant is another form of investigation. There
are data in 188 files indicating that the police conducted some activities
aimed at seizing the suspect. These findings show us that in the majority
of cases the police do not first discern if there is probable cause and then
start to search for the defendant. According to our opinion, the police
must be trained to determine probable cause first and only after that take
additional steps.

At the end of the investigation, the police present the results in the
form of a written report to the public prosecutor. The lapse of time
between the first investigative action and the report to the public
prosecutor is usually less than one day.” This short period of time is
obviously not sufficient to conduct detailed investigations. The regula-
tions of the Code of Criminal Procedure and its application contributes
to this outcome. According to recent rules, police are not entitled to
continue the preliminary investigations after the defendant has been
arrested; therefore, the police attempt to conduct all investigations within
twenty-four hours. The clearance rate of the crime through police

51. In cases tried by the Courts of Aggravated Felonies, the police interviewing of future
witnesses (2.5%) comes into consideration. See id.

52. See id. .

53. 88 files (9%) indicate that on the same day the police started to investigate, the report was
submitted to the prosecutor. See id. In another 118 files (21%) this time period was one day. See
id. In ordinary crimes tried by the courts of general jurisdiction, in 52% of the cases the police
submitted the report on the same day. See id.

54. CODE OF CRIMINAL PROCEDURE, supra note 39.





















