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THE LINACRE QUARTERLY

and had achieved such prestige
that he was appointed legal phy-
sician to the city. The civic stat-
utes of Bologna are, according to
Gurlt, and the German historian

of surgery, Sudhoff, the oldest
monument of legal medicine in the
Middle Ages, and for this Ugo,
more than any other, is respon-

sible.

MEDICAL SCIENCE AND THE LAW

By WALTER B. KENNEDY
Professor of Law, Fordham University

“Tuere are those who say that the earliest physician was the priest, just
as the earliest judge was the ruler who uttered the divine command and
was king and priest combined. Modern scholarship warns us to swallow
with a grain of salt these sweeping generalities, yet they have at least
a core of truth. Our professions—yours and mine—medicine and law—
have divided with the years, yet they were not far apart at the

beginning.” *

Thus, Judge Cardozo begins his
interesting article anent the rela-
tionship of medicine and law. It
is trite to recall that the law con-
stantly invokes the aid of medical
science. Jenner or Pasteur oft-
times accompanies Blackstone or
Coke into the halls of justice.
Welch and Mayo are not un-
known in legal circles which pay
daily tribute to Williston and
Wigmore. Today, no less than in
the past, there is a bond of pro-
fessional friendship between the
doctor and the lawyer, each in his
own field a man of mystery, each
endeavoring to allay the miseries
and pains of mind and body, each
subjected to eriticisms and com-
plaints for his shortcomings and
his failures.

One of the interesting and
timely developments of our time
and place is the increasing demand
for reformation of the legal or-

! Cardozo, “What Medicine Can do for
Law,” Law and Literature (1931).

der. Needless to state, this move-
ment is clearly visible in the re-
cent proposals for the reforma-
tion of the Supreme Court. Inde-
pendent of the soundness or un-
soundness of such proposal, which
it is not in order to consider at
this time, its significance is that it
indicates that law must be a grow-
ing, living and keep
abreast of the discoveries and de-
velopments in bordering sciences.

science

As new inventions and discov-
eries are perfected and proven in
medical laboratories, it is inevi-
table that these inventions and
techniques, so far as applicable,
should be utilized by judges and
lawyers. No one can gainsay the
tremendous advantages which fol-
low scientific discovery adequately
established and uniformly ac-
cepted in the halls of science.
Sometimes conservative groups in
the legal profession object too
strenuously to the invasion of
their own discipline by profes-
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sional experts from other callings.
Law to them is an insulated cham-
ber to be occupied alone by mem-
bers of the Bench and Bar. The
opposition to the use of finger-
printing and blood-grouping tests
may be carried to an extreme by
the lawyer groups in the legal
profession. A present-day scien-
tific development which is begin-
ning to arrest attention of lawyers
is the lie-detector. It has been my
good fortune to observe the work
of Reverend Walter G. Summers,
S.J., Head of the Department of
Experimental and Applied Psy-
chology of Fordham University,
in developing the psycho-galva-
nometer, an intricate electrical
mechanism, which aims to detect
the utterance of lies by the sub-
ject under examination. The first
experiments which I witnessed a
year ago were far from convine-
ing. But a demonstration which I
attended a few weeks ago gave evi-
dence to any fair-minded ecritic
that the lie-detector has advanced
to a stage of development where
it is entitled to receive the profes-
sional interest of lawyers, psy-
chiatrists and, indeed, medical
practitioners in general. The
work of the Bureau of Crime De-
tection of the United States De-
partment of Justice likewise at-
tests the value of scientific meth-
ods in the law.

There is, however, a sound basis
upon which the lawyers may rest
their opposition to ready accep-
tance of scientific discovery.
Scientists, no less than lawyers,
have “hobby horses” which they

are prone to ride to death. Each
particular school of scientific
thought has its own magic for-
mula for sure-fire success. Firmly
convinced that their theory alone
is a perfect one, they reject all
other theories and insist that the
salvation of law depends upon the
acceptance of their own special
brand of scientific discovery. For
example, we read in law reviews
that lawyers should accept the
technique and methodology pre-
vailing in the “positive sciences of
sociology and psychology.” It
has already been conceded that
the workers in these adjoining
fields can contribute greatly to
the progress of the law, but ful-
some statements about the “posi-
tive” character of such elusive
sciences as sociology, economics
and psychology are apt to pro-
duce a raising of legal eyebrows.

Before relating the conserva-
tism of the law to the medical
field, let it be stated that lawyers
pay humble tribute to their medi-
cal brothers and view with real ad-
miration and esteem the unselfish,
scholarly and scientific accom-
plishments made by the doctors.
It is not believed that this tribute
is in any degree lessened when we
call to mind the frank statement
of Doctor Carrel, writing under
the suggestive title, “Man, The
Unknown :

We are obliged to consider all the differ-
ent aspects of man, physico-chemical,
anatomical, physiological, metaphysical,
intellectual, moral, artistic, religious,
economie, and social. Every specialist,
owing to a well-known professional bias,
believes that he understands the entire

[18]



TS R N R

THE LINACRE QUARTERLY

human being, while in reality he only
grasps a tiny part of him. Fragmen-
tary aspects are considered as represent-
ing the whole. And these aspects are
taken at random, following the fashion
of the moment, which in turn gives more
importance to the individual, or to soci-
ety, to physiological appetites or to spiri-
tual activities, to muscular development
or to brain power, to beauty or to util-
ity, ete. Man, therefore, appears with
many different visages. We arbitrarily
choose among them the one that pleases
us, and forget the others.”

Indicative of the extreme dan-

ger of a too general acceptance of
scientific theory is the following
statement made by Doctor Oscar
Riddle, an eminent biologist in the
field of experimental evolution.
Speaking before the American As-
sociation for the Advancement of
Science, Doctor Riddle said that
biological research has traced the
origin of life far back into its be-
ginning from inanimate matter.
As a result of these studies which
link the beginning of human life
with a substance which belongs
neither to the living nor the non-
living, Doctor Riddle is reported
to have said:
“In this manner consciousness is placed
under a microscope and analyzed into
its component parts. And the result of
this scrutiny is that science no longer
accepts the doctrine of separation of
mind and body, as it finds mind an es-
sential function of the bodily processes,
the outgrowth of physical, chemical and
biological processes and no more.” |Ital-
ies inserted.]®

*Carrel, “Man the Unknown™ (1935)

*Riddle, New York Times, Jan. 2, 1936.

Compare the modest conclusions
of Doctor Carrel with the extrav-
agant statements of Doctor Rid-
dle and one may sense the clash of
which

among medical scientists no less

conflicting theories exist
than among lawyers. Doctor Car-
rel, with the humility of the true
scholar, confesses to the magni-
tude of the uncharted areas in the
medical field. Doctor Riddle, with
one dogmatic utterance, spans the
biological course of life from the
beginning of time, and offers his
theory as the demonstrable judg-
ment of “Science.”

In conclusion, the relation of
science to law may be briefly set
forth. The true lawyer and judge
pays high tribute to all workers
in the field of science. He observes
and considers, perhaps with too
critical eye, the advent of unusual
inventions which may encroach
upon the law. This conservatism
is at once necessary and danger-
ous: necessary, in order to pro-
vide a filtering bed through which
these experiments must pass be-
fore final recognition in the legal
in that the

judge or lawyer may too long de-

order; dangerous,
lay the acceptance of well-estab-
lished and firmly bottomed devel-
opments in the scientific labora-

tory.
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