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b. I'panoscvka. EpexTuBHicTh pimens €Bponeiicbkoro cyay 3 npas
Joaunu B [loaburi — HOpMaTHBHI Ta NPaKkTH4YHI acniekTH. — CtarTs.
OCHOBHOIO METOIO IIi€i CTATTi € BUCBITJIICHHS HAa CUCTEMHil OCHOBI IIPO-
Oonemu BukoHaHHs pimeHb CCILI y Ilompmi. Tak sk msxu BUIIE3ra-
JaHol MPOLEypH MOKYTh 3MIHIOBATUCH B JieprkaBax-ydacHuusx €KIIJI
(BIAIOBIZHO 1O HPUHIMITY CyOCHIiapHOCTI) JAesiKi MOJNBCHKI (haxisii
TaKOX CXHJIbHI 10 CyMHiBiB. [IpoBeneHull aHami3 CTOCY€EThCS, B piBHIN
Mipi, HOpMAaTHUBHOI Ta MPaKTUYHOI OCHOBU. He3Baxkaroun Ha IIJKOM 3a-
IOBiNBHI pimieHHs, [Tonbina, sk 1 paxiie, moTpedye OB OpraHizoBa-
HOT'O MEXaHi3My, a TaKOXX IOPHIUYHOI TOUYHOCTI cTarycy pimens €CIIJI
Ha HaI[iOHAJTBHOMY piBHI. HameBHO, Halle)KHA 1 37aro/KeHa CITiBIIpars
YCTaHOB, 1[0 OEPYTh yuacTh y MpPOLEAYPi BUKOHAHHS, MOPSI 3 AEIKUMH
3aKOHOJIaBUMMH 3aX0JJaMH TIOJIIITIIATh HUHIMIHIO CUTYAIIi 0.

Kniouosi cnoea: pimeHHss €BpONEHCEKOr0 Cyly 3 HpaB JIIOAWHHU, BHY-
TpilrHe (HalliOHAJIbHE) BUKOHAHHS, MTOJIbCbKa HOpMaTHUBHA 0a3a, oprai-
3aliliHi aCeKTH, cTaTUCTHKA, npono3uliii de lege ferenda.

b. TI'panoeckasn. JddexTuBHocTh nocranoBjenuii EBponeiickoro
cyaa no npasam 4esiopeka B [losibiie — HOpMATHBHBIE U PaKTHYeC-
KHe acnekThl. — CTaThs.

OCHOBHOH LI€JIBIO DTON CTATHH SIBJISIETCS] OCBEIICHHE HAa CUCTEMHOM OCHO-
Be mpobnems! ncronHenns pemenuit ECIIY B Ilomsme. Tak xak myTn
BBIIIEYTIOMSHYTOH MPOLEAYPBl MOTYT BapbUPOBATHCSA B TOCYAapCTBAX-
yuacTHuKax EKIIU (B coOTBETCTBMM ¢ HPUHLMIIOM CyOCHIUApHOCTH)
HEKOTOPBIE MOJIbCKUE CIELHAIHUCTBI TAaK)KE IOABEPIKEHBI COMHEHUSIM.
IIpoBenenHbIll aHaIM3 KacaeTcsi, B paBHOM CTENEHHU, HOPMATHUBHOW U
MPaKTUYECKOH OCHOBBL. HecMOTpss Ha BIIOJHE YAOBICTBOPUTEIHHBIC
HalieHHbIe pelieHus, [lonbina, no-npexHemy, HyXaaeTcs B 6oiee op-
raHU30BaHHOM MEXaHHU3Me, a TAaK)Ke B IOPHIMYECKONH TOYHOCTH cTaryca
noctanoBieHuit ECITY Ha HanmoHanbHOM ypoBHE. HecoMHeHHO, HaLIe-
JKallee U COTIacoOBaHHOE COTPYIHUYECTBO YUPEKIACHUN, yIaCTBYIOLINX
B IPOLEAYPE UCIOIHEHUS, HAPSAY C HEKOTOPBIMU 3aKOHOJATEIbHBIMU
MepaMu, IPUBEJAET K YJIYULISHUIO HbIHEIIHEH CUTyaluu.
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Kniouesvie cnosa: nocranosiienust EBponeiickoro cyza 1o npaBam 4eso-
BeKa, BHyTpeHHee (HAI[MOHATBHOE) UCIIOIHEHHE, TI0JIbCKAs HOPMATHUBHAST
0aza, OpraHM3allIOHHBIC ACIEKTHI, CTATUCTUKA, HpeqtoxeHus de lege
ferenda.

B. Gronowska. Effectiveness of the European Court of Human Rights’
judgments in Poland — normative and practical aspects. — the Article.
The main purpose of this Article is to present in a systematic way the
problem of execution of the ECtHR judgments in Poland. As the ways of
the above-mentioned procedure can vary in States Parties to the ECHR
(due to the principle of subsidiarity) some of the Polish specialties in this
regard are exposed. The analyses concern both the normative and prac-
tical background. Despite quite satisfactory solutions Poland still needs
more co-operative organizational model as well as the legal precision of
the status of the ECtHR judgments at the domestic level. For sure a proper
and consequent co-ordination of the institution involved in the execution
procedure together with some more legislative precision will improve the
present situation in this regard.

Keywords: judgments of the European Court of Human Rights, domestic
execution, Polish normative background, organisational aspect, statistics,
proposals de lege ferenda.

The problem under consideration touches the very essence of the
process of doing justice. It is obviously known that the justice is really
done only when a final judgment of a court is properly executed. It seems
like a paradox, that while the knowledge of international individual
complaint procedure is rather well known, the problem of the execution
of judgments has been somehow neglected for quite a long time [1].
This statement concerning the importance of the execution receives a
particular meaning especially in the case of judgments of international
courts. In this regard — as compared to the domestic judgments —
some contradictions can arise which are inevitably connected with the
collision of traditional rules of international treaty law. Thus, on the one
hand there is an undisputed obligation of the states parties to fulfill their
treaty obligations «in a good faith» [2] and on the other hand there is a
principle of subsidiarity of the international protection of human rights
and freedoms [3].

Briefly, the confrontation of the two above-mentioned rules means
that the final international judgment (decision) should be executed,
however it is rather up to the state concerned to decide about the practical
way and means in which the execution is done at the domestic level. The
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European Court of Human Rights (ECtHR, the Court) formulated this
in a very clear way «the Court’s judgment leaves to the State the choice
of the means to be used in its domestic legal system to give effect to the
obligation under Article 53» (present 46) [4]. Actually, this strict attitude
towards the subsidiarity principle had been successively modified. Thus
in Papamichalopoulos and Others v. Greece (1995) [S] the ECtHR
stressed that the Contracting States are «in principle» free to choose the
necessary means to execute the judgment, Then, the situation received a
totally new dimension together with the direct ordering by the Court in
its judgments of the so-called individual and general measures. As for
the first category of measures the ECtHR is not that willing to use the
possibility, however it happens usually in the cases e. g. of a wrongful
dismissal of a person from work, arbitrary detention or parental rights
to visit their children [6]. The situation looks differently in the case of
general measures, as they are usually connected with the obligation of
the state to correct the systemic (structural) problem in order to prevent
the similar violation of the ECHR in future. This category of measures
is strictly connected and appeared together with the introduction of the
pilot and semi-pilot judgments into the ECHR procedure [7].

None the less — from the international public law perspective — it is
obvious that the wrongdoer is obliged to redress the damage caused and
to prevent its repetition [8]. Actually, the division between individual
and general measures is not that strict one, as — assuming that the
state party is also under the obligation to prevent a repetition of the
violation — even in individual case it may be necessary to adopt some
general measures. This is very visible in resolutions of the Committee
of Ministers concerning its supervision function (the Polish examples of
such situation will be presented below).

Thus, within the international protection of human rights it is a
common standpoint that all the states should prevent the violations of the
said rights and in the case of infringement they should undertake proper
steps towards the effective reparations for the victims (like restitution,
compensation, rehabilitation of the victim, satisfaction and elimination
of the same problems in future) [9]. The achievement of such goals needs
from the states to provide for with adequate legal basis composed both of
international and domestic standards.

Turning to the judgments of the ECtHR the starting point is surely
connected with the present Article 46 of the European Convention on
Human Rights (ECHR; the Convention). The plain text of paragraph 1 of
this Article leaves no space for any doubts that «the High Contracting

174



Parties undertake to abide by the final judgment of the Court in any case
to which they are parties». The further content of Article 46 of the ECHR
confirms the truly obligatory nature of binding force and execution of
the Court’s judgments. Moreover, it is not an exaggeration to repeat that
the «spontaneous execution of a judgment in good faith should be the
corollary of the recognition of the competence of the Court» [10].

The main task of this paper is to present the normative and practical
aspects of the execution of the above-mentioned judgments in Poland. To
realize this task the analyses will be divided into three sub-parts, i. e.:
1/ a general picture of Poland in front of the ECtHR; 2/ the normative
background concerning the execution of the ECtHR judgments both as
regards the individual and general measures, and 3/ the organizational
framework dealing with the above-mentioned execution procedures. As
a conclusion some controversies will be presented as well as the basic
de lege ferenda postulates will be formulated. Before going into details
one more remark is necessary. It is above the question that the ECtHR
judgments finding a violation of the ECHR can «produce» so many
practical problems at the domestic level and this is mainly due to the fact
that one case is different as compared to the other, but each one requires
a proper reaction at the domestic level. One also cannot forget that some
of the wrong will not be able to repair especially in such a way which is
satisfying for the victims [11].

Poland in Strasbourg

Poland became a member state of the Council of Europe in 1991 and
ratified the ECHR on 19 January 1993 (the declaration under previous
Article 25 of the Convention concerning the individual complaint
procedure was deposited on 1 May 1993) [12]. At the moment of writing
of this text the number of «Polish» judgments in the Strasbourg case
law [13] amounted to 1106 (among which in most of those cases at least
one violation was found). For example, in 2012 the ECtHR delivered
74 judgments against Poland out which 56 were successful for the
individual victims [14]. Something that was really confusing was a great
and quick increase of cases sent to Strasbourg (here, in the sense of final
judgments) which started to be delivered by the ECtHR. For example,
till 1998 there were only 4 judgments, whereas e. g. in a single 2007 —
315; till 2010 we had 945 «Polish judgments and lastly in 2011 — 72; and
in 2012 — 74.

What should be seen as a positive change is the fact that —according
to the official information of the Polish Ministry of Foreign Affairs of
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26 June 2013 — now we are at the 11™ position as regards the number of
applications sent to Strasbourg. To the contrary, in the period of 2000-
2006 we were just at the first position together with Russia.

At the moment the subject matter of Polish judgments are nearly
the same as in the case of other States-Parties to the Convention (mainly
Article 6, 5 of the ECHR and originally art 8, whereas in the general
picture it is right of property) [15]. According to the official information
64 % of the Polish judgments are connected with excessive length of
the judicial, judicial-administrative procedure as well as the detention
pending trial. However in all those cases the applicants received their
financial just satisfaction ordered in the judgment. As for the rest 36 %
of cases there are problems of lustration procedures (10 judgments),
medical care in penitentiary institution (7 judgments) and overcrowding
in prisons (3 judgments). These cases are under a stricter supervision
procedure of the Committee of Ministers of the Council of Europe.
Approximately 40 judgments are under ordinary supervision control
(these are the judgments concerning the censorship of prisoners
correspondence, right of access to court, right to respect of private and
family life, freedom of expression) [16].

However, the main issue under present consideration is the real
effectiveness of the Strasbourg judgments, in the sense of their domestic
impact based upon the full and adequate execution of them by Polish
authorities. Regrettable, in this regard Poland cannot serve as the best
example. According to the Resolution 1914(2013) of the Parliamentary
Assembly of the Council of Europe [17] Poland was included in the
group of nine states having the severe problems with the effective
reparations concerning the violations of the ECHR and still facing major
structural problems which may lead to delays in the execution of the
Court’s judgments (together with Bulgaria, Greece, Italy, the Republic
of Moldova, Poland, Romania, the Russian Federation, Turkey and
Ukraine) [18].

Thus, before going into details it is worth mentioning that according
to the official information presented by the Committee of Ministers of
the Council of Europe there are still app. 800 judgments awaiting their
full execution. As it is easy to guess most of them are connected with the
necessary general measures, as well as some individual ones.

Actually, at the moment the only quite satisfactory sphere is
connected with the payment of just satisfactions ordered by the ECtHR
under present Article 41 of the Convention. It is mainly due to the fact
that procedure is not too much formalized (it will be presented separately
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below). But for a general orientation maybe it will be interesting to
mention, that in the last 5 years the total amount of 11 million PZL were
paid to those who were the victims of the violations of the ECHR by
Polish authorities. Until now, the highest just satisfaction which was
ordered in Strasbourg against Poland amounted to 247 thousand EUR
plus additional over 18 thousand EUR for costs and expenses [19], and
concerned the deprivation of property of 3 persons without adequate
compensation (the land was expropriated for the purpose of public road
building). The ordinary amounts of just satisfaction concerning non-
material injury keep the level of 3-6 or sometimes 10 thousand EUR.

Normative aspect concerning the execution of the ECtHR
judgments

In this regard the starting point is for sure the binding Polish
Constitution of 1997 [20]. It is the first Polish Constitution which in a
clear way solved the problem of traditional dilemma concerning the
relationship between the international and domestic legal systems.
Moreover, it represented a purely «monisticy model. Thus, according
to Article 9 of the Constitution «Poland respects and complies with the
international law which is binding for it». This is a typical general rule of
good will of domestic authorities towards the international obligations.
Then, the most important is the Chapter concerning the «Sources of
Polish Law», where in the Article 87 one can read as follows: generally
binding sources of law in Poland are Constitution, acts, properly ratified
[21] international agreements and decrees. Lastly, according to Article
91 section 2 whenever there is a conflict between an ordinary legislative
act and international agreement which cannot be normally solved, it is
the latter which prevails. Consequently, it means that the position of
some of the international treaties ratified by Poland are placed between
Constitution and the legislative ordinary acts which should be compatible
both with the treaty and the Constitution.

The above-mentioned regulation creates the general legal
background assisting the execution of the Strasbourg judgment but for
sure some other specific measures are still necessary.

Implementation of individual measures at the domestic level

Let us start with the implementation of individual measures, as in
this case — at least it can seem so — the whole executive procedure should
not be that complicated. Unfortunately, it is not always the case, as the
individual measures concern quite different situations, depending on the
circumstances of the case. Theoretically speaking the easiest situation
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is that one of retitutio in integrum (of course if it is still possible) and
payment of financial just satisfaction ordered in the judgment [22]. As it
has been previously mentioned most of Polish cases concern the violation
of «reasonable time» of a particular procedure, so in such case the only
redress for the victim can be just a proper compensation.

To be more specific, even if it is a case of individual measures
the respondent state often make something more in order to prevent the
similar violations in future. To illustrate this tendency it would be proper
to read carefully the content of the Committee of Ministers resolutions
concerning the conclusion that a particular state has complied with its
obligations under Article 46 para.l of the ECHR.

Some representative Polish examples of such situation can be found
in the following CM resolutions:

a) in the case of Musiatl against Poland (1999) [23] where the
applicant criticized the judicial proceedings concerning the lawfulness
of the detention in a mental hospital as regards the conducting it
«speedily (violation of Article 5 para. 4 of the Convention). As for the
individual measures the respondent state paid to the heirs of the diseased
applicant the sum provided for in the judgment. Moreover, in order to
prevent the similar situation the Ministry of Justice disseminated the
judgment (in Polish translation) to the courts. It has been further decided
to increase the number of experts attached to the regional courts and
their honorarium rates [24];

b) in the cases Kreuz No. 1 (2001) [25] and 11 other cases against
Poland there was a typical problem concerning the violation of the
applicants’ right of access to courts due to refusal to exempt them
from court fees between 2004-2005 (violation of Article 6 para.l of the
Convention). The European Court considered that the just satisfaction
awarded to applicants compensated them for the deprivation of access
to a court. However, the Polish Parliament enacted a new Law on court
costs in civil cases, which entered into force on 2 March 2006. In this new
document a simplified calculation of proportional costs was introduced
and new rule for exemption from costs were accepted [26];

¢) in the case of Zawadka against Poland (2005) [27] concerning
the violation of the right to respect for family life as far as the applicant’s
contact with his abducted minor son was concerned the applicant
received a detailed information concerning possible avenues of redress
(including the possibility to institute proceedings on the basis of the
1980 Hague Convention on the Civil Aspects of International Childs
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Abduction). Besides, the ECtHR judgment has been published on the
website of the Ministry of Justice and sent to the presidents of court of
appeal and the National Police Commander-in Chief with suggestion to
include the problem in police officer’ training programmes [28], and last
but not least

d) in the case of Jakobski against Poland (2010) [29] the authorities
refused to provide a detainee with a meat-free diet in prison, contrary to
the dietary rules for his faith (violation of Article 9 of the ECHR). As the
applicant was released in 2011 no other individual measures appeared to
be necessary (of course applicant received the just satisfaction in respect
of non-pecuniary damage). None the less, the current legal provisions
provide the detainees with the possibility to apply to the prison authority
for diet taking into consideration their religious beliefs. As the Polish
government convinced the Committee of Ministers that violation of
that kind was rather of isolated nature it obliged itself to publish and
disseminate of the Court’s judgment as an adequate measure to avoid
similar violation in future [30].

It does not seem necessary to present lots of other similar resolutions
and cases [31]. However what is worth noting it is a combination of
individual and «general» measures which can produce a very satisfactory
result. As it has been mentioned above most of individual measures —
mainly due to the impossibility of making restitutio in integrum — are
based upon the payment of just satisfaction ordered in the ECtHR
judgments.

Returning to the problem of just satisfaction orders in Poland this
is the least complicated part of the ECtHR’ judgments executions. We
do not have here a formal domestic procedure (especially taking into
account that the Strasbourg judgment in Poland does not require a writ
of execution). In the beginning the problem was within the competence
of the Ministry of Finances, but at the moment it is up to the Ministry
of Foreign Affairs (who has at its disposal a certain «budget» for this
purposes). After the judgment became final the officials are in contact
with the victims and sends them financial just satisfaction directly to
their private bank accounts. Maybe for some of you this kind of really
not formalized action (semi-administrative, as it is based on the decision
of executive authorities) can be controversial. However, in practice at
least this part of the judgment is executed without unnecessary delays.

The situation is totally different when the violation of the ECHR
in a particular case is connected with a wrong administrative decision
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or judicial judgment. In this regard a leading role is played by the
Recommendation No. R. (2000)2 of the Committee of Ministers of
the Council of Europe concerning the possibility of re-examination or
reopening of certain cases [32].

Following this recommendation of the Committee of Ministers in
Polish law new institutions were introduced, namely the possibility of
reopening the criminal and administrative procedures in connection
with the Strasbourg judgment finding a particular violation at stake. This
was included in the Code of Criminal Procedure of 1997 (CCP) [33] and
in the new the Law on the procedure in front of the administrative courts
of 2010 [34]. In both the cases there is a possibility for an individual to
put in motion a new procedure in his/her case whenever any mistakes
in the previous processes were found and confirmed by the Strasbourg
judgment.

Of course, the mere existence of proper legal basis for elimination
of the judicial or administrative mistakes does not solve the problem
immediately. For example, for some of the scholars there is a dilemma
concerning the independence of the judges reopening the case upon the
basis of the Strasbourg judgment [35]. During the scientific discussion
there are even quite controversial proposals of using the procedure
before the Constitutional Tribunal under Article 193 of the Constitution
which provides for a possibility of assessing the compatibility of the
violated norm with the ECHR as such. Finding the lack of compatibility
would open «the door» for the re-opening erga omnes of the procedure
under Article 540 para. 2 of the CCP [36].

Unfortunately the same cannot be said about the civil procedure,
which still lacks this kind of possibility. There is a «hot» discussion in
the literature on the topic, but as for now any consensus has not been
elaborated [37]. The main argument used in this regard exposes the
specificity of this kind of procedure, especially the necessity of stabile
protection of the rights of third parties involved in the process at stake
and of course the basic rule of res iudicata in the civil law context. There
are also arguments that such automatic re-opening of civil procedure
can produce a new violation of the ECHR and this time to the detriment
of a party who was not engaged in the procedure before ECtHR [38].
But to be quite honest, there are lots of viewpoints to the contrary,
according to which in such complicated situations the involvement of
the constitutional rules are considered to be involved as the «last resort
measure» [39]. Actually the only possibility of re-opening of the civil
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procedure is possible only when the judgment of the Constitutional
Court’s judgment was in the applicant’s favour [40].

Interestingly enough, the problem was also dealt with by the Polish
Supreme Court, but unfortunately it came to two opposite conclusions.
Thus, in an earlier decisions it decided in favour of the ECtHR judgments
[41], but not long ago quite surprisingly it changed its position [42].
To put it briefly, de lege lata the ECtHR judgment cannot justify re-
opening of the previous domestic procedure. In the literature there is a
popular opinion, that only after a detailed analyses ad casu may arise
a conviction of the court that the incorrect decision should be verified
[43]. Fortunately, the problem is not closed as according to the official
attitude of the Working Group of the Minister of Foreign Affairs the
possibility of re-opening of civil procedures should be reconsidered at
least as an «optional» possibility, depending on the circumstances of the
case which should be taken into account by the court [44].

Even if the last mentioned attitudes can bring some optimism one
cannot forget that the situation is not purely regulated which makes the
whole situation «misty». According to the published reports there are
only 4 countries (Switzerland, Norway, Denmark and Malta) which
provide for the possibility of re-opening the civil case which was in
contradiction with the ECHR [45]. Thus, what we need in Poland now
is a solid and complex solution of the problem. The main shortcoming
in this regard is a visible lack of legislative regulation concerning the
implementation of the ECtHR judgments, which makes the situation
sometimes simple chaotic [46].

Implementation of general measures at the domestic level

For sure the proper execution of the so-called general measures
creates a totally different story than the previous one. Let us remember,
that this kind of measures are mainly connected with the institution of
the «pilot» or «semi» pilot judgments which opened a new chapter in
the Strasbourg individual complaint procedure. These «true» generally
measures which are ordered in the ECtHR judgments concern the
systemic domestic problem (being this of practical or legislative nature)
but in any case they concern big population of potential victims.
Actually, it was the famous case of Broniowski v. Poland (2004) [47]
which introduced this new instrument into the Strasbourg procedure
[48]. It worth stressing that the execution of pilot judgment in the case of
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Broniowski — however finally accepted by the Committee of Ministers —
provoked some criticism in Polish doctrine [49].

Before the analyses of the execution of the pilot judgments in
Poland one more remark seems to be worth mentioning. In Polish cases
in Strabourg there is a very important judgment, namely Kudla v. Poland
[50] which — at least according to my opinion — was a sui generis pilot
judgment. Due to this case the ECtHR for the first time decided that
the interpretation concerning mutual relation between Articles 6 and
13 of the Convention could not be longer seen in the framework of «/ex
specialis derogat legi generali». In effect in most of the state parties
to the ECHR the domestic legislature prepared special acts concerning
the effective measure against the prolonged domestic judicial procedure.
In Poland it was the act of 2004 [51] which was amended in 2008 [52]
(for the purpose of stronger effectiveness and real financial satisfaction
for the victims) [53]. In my opinion the Kudta Case was the first visible
signal that the ECtHR would no longer tolerate evident shortcomings at
the domestic level of the state parties to the Convention.

For sure the general measures — for their very nature — need time,
as most of them are connected with necessary legislative or systemic
changes both in the sphere of law as well as in the practice. As far as the
above-mention Broniowski Case was concerned the proper execution of
general measures happened on 12 December 2007, when the Committee
of Ministers noted that a new law had been passed to settle cases
concerning the lack of adequate compensation for persons repatriated
from the territories beyond the Bug River after the Second World War.
It should be noted that in the same situation as the applicant there were
80 thousand persons entitled for the compensation [54].

The same can be said about the Case of Hutten-Czapska v. Poland
(2006) [55], in which the pilot-judgment procedure was closed after the
Court was satisfied that Poland had changed its laws in such a way that
the landlords could now recover the maintenance costs for their property
and make a decent profit and have a reasonable chance of receiving
compensation for past violation of their property rights [56]. It was noted
that a new law had been passed to settle controversial cases concerning
restrictive system of rent control for the landlords. It is also worth adding
that in this case the problem concerned 100 thousand persons.

On the other hand we still have problems with proper execution
concerning a. o. the structural problem of overcrowding in Polish prisons
[57]. However, according to the official Programme of the Activity of
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Government concerning the execution of the European Court of Human
Rights Judgments in Poland one can find several optimistic information
as regards the biggest problems which we face in our country. Just to
give you some important examples — first of all the organs responsible
for detention pending trial have been informed about the necessity of a
special due diligence as far as the justification of prolongation of detention
is concerned. Similarly, during the last years there has been the increase
of application of the alternative measures concerning the detention
pending trial. Thus in the period 2005-2010 there was a decrease of
33 % concerning motion for the application of detention pending trial
and decrease of 34 % of application of that measure. Likewise, in the
same period there was a visible increase in application of non-custodial
preventive measures: supervision of the police (in 2005 — 6406 and in
2010 — 15138); bails (in 2005 — 2411 and in 2010 — 7174); prohibition of
leaving the country (in 2005 — 1723 and in 2010 — 3177) [58].

Organizational framework dealing with the execution of the
ECtHR judgments in Poland

It is obviously known that the responsibility for implementation
of the ECHR at the domestic level is up to the State party in the sense
of all its organs. It was directly stressed by the Polish Supreme Court,
according to whichy» the Convention binds all the authorities and state
organs, including the courts. Each of the state organ within its own
competences is obliged to respect the international law which is binding
for Polish Republic (Article 9 of the Constitution) /.../ Thus in the case of
the ECtHR judgments the state has a legal obligation to undertake such
steps which are necessary for the execution of the judgmenty [59].

Surely such a general statement in practice will need lots of specific
«steps», mainly in organizational aspect. At the moment, in Poland the
main coordination for the proper execution of the ECtHR judgments
is up to the Vice-Plenipotentiary for the coordination of the ECtHR
judgments who is subordinated to the Plenipotentiary of the Minister of
Foreign Affairs in the field of procedure in front of the ECtHR. In 2007 a
special Inter-Department Group for the ECtHR judgments was created
(all the reports are available on the website of the Ministry of Foreign
Affairs). Moreover, since May 2011 in the Ministry of Foreign Affairs a
special Department for the coordination of the execution of the ECtHR
judgments has started its activity.

From August 2010 in the Ministry of Justice a special unit has been
created which is responsible for delivering the ECtHR judgments to
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those courts which judgments were found in Strasbourg as violating the
ECHR standards [60].

Besides, in 19 July 2007 the Prime Minister created a special
Group on Cases of the European Court of Human Rights [61]. The
main task of this Group is to prepare the regular reports concerning the
problems at stake (according to the last amendment of 2013 such reports
are prepared on an annual basis). Moreover on 17 May 2007 — due to the
initiative of the Minister of Foreign Affairs — the Government adopted a
special «Programme of the Government’s Activity for the Execution of
the Judgment of the European Court of Human Rightsy. It is important
to stress that the «Programme» strictly cooperates with the Minister of
Foreign Affairs as well as with other respective ministers depending on
the problem at stake.

During last years the problem of the proper execution of the ECtHR
judgments at the domestic level received a visible attention not only
among the governmental representatives. On 2 October 2012 during the
meeting of the Parliamentary Commission of Justice and Human Rights
an official proposal concerning the creation of a Sub-Commission for
Monitoring of the Execution of the ECtHR Judgments was accepted.
Likewise, in December 2012 Poland delegated an experienced judge to
the Committee of Ministers’ Section on the Execution of Judgments.
It is worth reminding that the active involvement of the domestic
Parliaments into the execution procedure is highly recommended. Both
the Committee of Ministers and the Parliamentary Assembly of the
Council of Europe strongly supported the idea as such [62].

It is also worth mentioning that in the proper execution process
many other official bodies are engaged, like Ombudsman, National
Judicial Council, Supreme Barrister Council, Codification Commission
for Civil Law as well as NGO-s. In the newest information concerning
the above-mentioned bodies there is always a reference to the problem
of ECtHR judgments execution which simply means, that the problem is
treated as one of the priorities. According to the official information lots
of different initiatives are undertaken in order to make all those involved
in the process fully aware of the importance of the topic (seminars,
courses of instructions or even something like a yearly special reward
for a judge who makes the most frequent references to the Strasbourg
case-law).

In accordance to the Interlaken and Brighton Declarations [63]
also the civil society is encouraged to make its own contribution to
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the discussed undertaking [64]. In December 2012 there was a special
consultation meeting organized for the purpose of dissemination
information concerning the main shortcomings in the field of ECtHR
judgments’ execution and then the participants were asked to present
their opinions till the half of 2013 [65].

Quite intentionally I invoked in the title of my presentation the
term «effectiveness» which is for sure broader than a mere execution. As
it is commonly known the ECtHR judgments have a binding effect inter
partes. However, both in the doctrine [66] as well as in the viewpoint of
the Council of Europe [67] the third parties effect would be a strong step
towards the solid and effective protection of human rights in Europe.

Conclusion — proposals de lege ferenda

As it is easy conclude in Poland we have quite a solid background
allowing proper execution of the ECtHR judgments. However, the
statistical data are not that perfect which immediately formulates the
question what else should be done. To be quite honest — despite this
extensive domestic background serving the proper execution of the
ECtHR judgments — we are still (as it was mentioned earlier) not in
a comfortable situation. Sometimes too many mechanisms can fail if
there is not a proper coordination of their activity. I fully agree with
the postulate that in Poland a central organ responsible for execution
of ECtHR judgments is needed at least as the organ of full supervision.
Another factor worth considering is the precision of the legal status of
the ECtHR judgments in Polish legal system. Despite lots of good work
hat have been already done there are still opinions of the specialists
concerning the necessity of improvement of cooperation between all
the organs engaged in the execution process. The same can be said
about better dissemination and publication of the relevant information.
Last but not least, there is even a postulate concerning the disciplinary
responsibility of persons who are individually responsible for the
violation of human rights in particular cases [68].

Besides this formal steps some more educational action is still
necessary. Thus, I fully agree with all those proposals which expose the
necessity of solid dissemination of information between professionals as
well as other parts of population to explain the specificity of the ECHR
individual complaint procedure.

Itis extremely important, as — what has been mentioned above — that
the civil society can play an important role in creating the positive and
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inspiring climate towards the fulfillment of Poland of its international
obligations. Thus, lots of a further work is necessary in the field to create
a real lobby groups in this regard.

Just as the end of this Polish story I would like to present a very
specific case, where the breach of the ECHR was «repaired» before the
final judgment of the ECHR was delivered. This is a kind of academic
example concerning illegal practice which happened in Poland under
old Code of Criminal Procedure of 1969 [69]. According to the binding
rules the term of detention pending trial was regulated precisely only at
the stage of the investigation. There was a visible gap in law as far as
the accused and detained person was sent to the court; the Code simple
did not regulate that any formal prolongation of detention pending trial
should be based on a formal decision of the court.

Polish courts solved the problem in the easiest way, i. e. they
assumed that because the defendant was at their disposal they do not
need to formally decide about his/her staying in detention. Such a
situation was evidently against the standard of Article 5 of the ECHR.
The attitude of the Strasbourg Court was more than obvious (a violation
of Article 5 of the ECHR). But what is interesting in this case the Polish
Supreme Court in its resolution (no. I KZP 23/97) of 2 September 1997
(three years before the ECtHR judgment) corrected the situation in that
sense that the all courts «had the duty to consider whether detention
needs to be continued and to give an appropriate decision on this matter».

To keep in mind this example let me conclude that sometimes a
final verdict is not necessary for improving the domestic legal system — it
is simply just an old fashion of «good will and good faith» or even only a
rational thinking in realizing particular international obligations.
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