View metadata, citation and similar papers at core.ac.uk brought to you by iCORE

provided by Electronic National University Odessa Law Academy...

VY 3B’a3Kky 3 nmum vactuHy 10 crarri 170 umaxoro KIIK VYkpainu mori-
JIbHO JOTIOBHUTHU TEPUIMM pEYeHHSIM, SK€ 3a aHaJIOTi€l0 3 YacTMHOW 3
cratti 126 KITK VYkpaiau 1960 poky Ta 3 ypaxyBaHHSIM HOpM cTatti 170
yuHHoro KIIK Ykpainu BUKIAcTH y TaKiii pegakiiii:

«ApemiIT He MoxXe OyTM HaKJIaJAeHO Ha MpeAMETH IIeplloi IOoTpedu, sKi
BUKOPHMCTOBYIOTbCS TiIO3PIOBAaHUM, OOBMHYBau€HUM, 3aCyMKEeHUM, (hi3uu-
HOIO 0c00010, SIKa B CHJIy 3aKOHY Hece IMBLIbHY BiIIIOBiOAIbHICTH 3a IIIKO-
Iy, 3aBaaHy Hismu (Oe3misUIbHICTIO) IMiZ03pIoBaHOro, OOBMHYBAY€HOIO, 3a-
CyIKeHOro abo HeoCyaHOI 0co0H, SIka BUYMHWJIA CYCIIUJIbHO Hebe3neuyHe Hi-
SIHHS, 1 wieHaMu ii poauHu. Ilepeik nux mpeaMeTiB Bu3HadyeHO B JlomaTky
no KpumiHaibHOTO KofeKCy YKpaiHu».
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APO3J]0B 0. M.

HauionanbHuit 1opuanyHuii yHiBepcuTeT iMeHi SpociaBa Mynporo,
JOLICHT Kadeapy KpUMiHAJILHOTO TpoLecy, KaHIUAAT I0PUIMYHUX HAyK, JOLEHT,
anBokat, I'onoBa Buloi kBanidikamiiitHO-auCIUILTIHAPHOI KOMiCil anBoKaTypu,
[epmmii mpopekTop Builoi 1IKOIM aaBoKaTypu

AKTYAJIbHI IUTAHHA JISAJIbHOCTI 3AXUCHUKA
I YAC EKCTPAAMIIIT
(3A MATEPIAJIAMU ITPAKTUKH €BPOIIEVICBKOI'O CYIY
3 IIPAB JIOJIUHN)

Bupaua ocobu (ekcrpamuilisi) — BMAada ocoOM AepxKaBi, KOMIIETEHTHM-
MU OpraHaMM SIKOI 1151 0co0a pO3IIYKYEThCS ST IIPUTITHEHHST 10 KpUMiHa-
JIbHOI BiIMOBigaJIbHOCTI a00 BUKOHAHHS BUPOKY. EKCTpamuilisi BKIIOYaE€:
odilliiiHe 3BepHEHHsI MPO BCTAHOBJEHHSI MicClsl MepeOyBaHHSI Ha TePUTODii
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3aMUTYBAHOI JepXKaBU 0COOU, SIKY HEOOXiqHO BMIATH, Ta BUIAYy TaKOi OCO-
Ou; mepeBipKy OOCTaBMH, 110 MOXYTb MEPEIIKOIKATU BUAAYi; TIPUNHSTTS
pilleHHs1 3a 3anuToM; (haKTUYHY Tepegadyy Takol OcoOM TiJ IOPUCIUKILIIO
sanuTyiouoi nepxkaBu (cr. 541 KIIK). Ha koxHOMy 3 HaBeAeHMX €TalliB
3aXMCHUK MA€ HagaBaTM CBOEMY IMiA3aXMCHOMY MpodeciiiHy mpaBHUYY 10-
TOMOTY, Ta, 30KpeMa, HAMoJISITaTh Ha HEOOXiMHOCTI ypaxyBaHHS BiAIOBiTHOI
MpakTuku €Bporeiicbkoro cyny 3 npas goauHu (nani — €CII), sk npotu
YkpaiHu, Tak i OpoTH iHIIMX AepxXkaB, Il Yac 3aCTOCYBaHHSI KPUMiHAJIbHO-
ro MPOLECYaTbHOTO 3aKOHOIABCTBA YKpaiHU.

Tak, y cBoeMy pilieHHi 1o cnpasi “Xampoes ma inwi npomu Ykpainu”
Bim 15.09.2016 p. €CILJ 3a3HaumB, 110 MepIINiA 3asIBHUK CKapXWBCS, 11O
TpUMaHHS #oro mig BapToto 3 15 1o 24.06.2010 p. Gyyo0 He3aKOHHUM Y pPO-
3yMiHHI 1. 1 ¢1. 5 KoHBeH1Iii Ipo 3aXUCT MpaB JIOAMHUA Ta OCHOBOIIOJOX-
Hux cBobon (mani — K3I1JI), a TakoxX Ha HENpOBeACHHS HAJEXHOI eKCTpa-
IULIAHOI mepeBipku y fioro cropasi 3a mian. «f» m. 1 ct. 5 K3I1JI. Posrus-
HyBIIM #oro ckapru €CIIJI miiiiioB BMCHOBKY, 1110 3aCTOCOBaHEe y il
cIpaBi HalliOHaJbHE 3aKOHOJABCTBO HE Ilependayago Ha yac IOIiil mpolie-
Ilypy 1IOA0 TPUMAaHHS i BapTOl0 B OYiKyBaHHi ekcTpaauuii. KpiMm uporo,
€CI1JI 3BepHyB yBary Ha Te, o 17.06.2010 p. HaGpaau YMHHOCTI 3MiHH 10
KIIK Ykpainu, gki mepenbadanu eKCTpaaulliiHUK apeluT, MpoTe 1ii 3MiHU
HE 3aCTOCOBYBAJIACH /10 MEPIIOro 3asiBHUKA, OCKiIbKU, MPOIOBXYIOUM CTPOK
MOro TpUMaHHS MiA BapTOlO, HALlIOHAJBbHUI Cyd Ha HUX, SIK Ha IiACTaBYy
o0paHHSI BKa3aHOro 3amo0iXKHOro 3axody, He mocujaBcs. BinmosimHo, Tpu-
MaHHS TepIIoro 3asiBHUKa Tiix BapToio 3 17 mo 24.06.2010 p. takox OyJo
He3akoHHUM. Y 3B’a3Ky 3 nuM €CI1JI koHcTaTyBaB TopyiieHHs 1. 1 cT. 5
K3ITJI mono nepiroro 3asgBHuKa. [lepiiri Tpy 3asiBHUKM TaKOX CKap>XUJIUCh
no €CIIJI Ha HempoBeIeHHSI HaJeXHOI eKCTPaAULIiHOI MepeBipKu y IXHiX
cripaBax y mepiox micas 16.11.2010 p. miogo mepiioro 3asiBHMKA, Ta ITICISA
01.10.2010 p., mom0 APYroro i TPeThOTo 3asIBHUKIB. PO3TISTHYBIIM 1Ii cKapru
€CIJ BkazaB, mo mo 22.11.2010 p. opraHu Bjlagu TPOBOAWIM aKTUBHY
MepeBipKy II0A0 €KCTpadullii 3asBHUKIB 10 Y30eKucTaHy Ta OOCTaBUH, 3a
SIKMX BOHA OyJla HEMOXKJIMBOIO BiAINIOBIZHO J0 HAlliOHAJHLHOIO 3aKOHOIABCT-
Ba. 22.11.2010 p. I'TTY orpumana pe3yjsbTaTh €KCTPAIULiMHUX MEePeBipoK
Bill perioHaJIbHUX MPOKYpaTyp, Y AKUX OyJ0 BKa3aHO Ha BiIMOBY y30€lIbKOi
BJIaIM HaJaTU JOCTaTHIO iH(opMallilo Mpo 3JI0YMHU, Y IKUX TiI03pIOBaICs
3asiBHUKU B Y30eKMCTaHi, 10 i CTaJlo MepeliKoao M ix Buaadi. Ilpore,
He3BaXar4y Ha BiZMOBY OpraHiB BiamyM Y30eKUCTaHy Y HagaHHI KOHKpPET-
Hoi iHdopMalii 111010 BUMHEHUX 3asiBHUKAMU 3704uHiB, [TIY He BumHMIa
SKOMHUX TOAAJBIINX Aiil JUISI OTpUMAaHHS TOJATKOBUX BiJIOMOCTEi Bim opra-
HiB Bragu Y30exkucrany. KpiM 1mporo, came HeHagaHHsI OopraHaMu Bamu Y3-
OeKuCcTaHy JOCTaTHBOI iH(opMallii Oy10 ofHi€ero 3 miacTaB, HaBeaeHux ['TIY y
CBOIX pIllIEHHSX MPO BiAMOBY B eKcTpamuiii 3asBHUKIB. €CILJI miitioB Bu-
CHOBKY, 1110 cTaHoM Ha 22.11.2010 p. opraHu Bjiaad Maju JOCTaTHLO iHGOp-
Mailii, o0 MPUITYCTUTH HASIBHICTh iHIIMX MiACTaB U1 BiIMOBU y BUJadi 3asi-
BHUKIB i PO3IISIHYTU iX 3 HEOOXiZHOIO PETENIBHICTIO Ta Yy PO3YMHMUI1 CTPOK.

359



€CIJI xoncraryBaB nopymeHHst 1. 1 ct. 5 K3IJI y 36’3y 3 e nposeden-
HAM 3 HAAENCHOK PEemeabHIiCMI0 0peaHamMu 64adu eKcmpaouyitinoi nepeesipku
1IOA0 TMepUIMX TPbOX 3asiBHUKIB michas 22.11.2010 p. OTxe 3aXUMCHMK Iif
yac eKCTpaJMlii Ma€e ypaxoBYyBaTW 3MiHM 3aKOHOJABCTBA, SIKILO TaKi Maju
Micue Mmin yac, HanpuKJiaa, TIPOBEACHHSI eKCTPaAuliiiHOI MepeBipkKu Ta 3Be-
pTaTu yBary Ha Te, UM 3 HaJIeXXHOIO PETEJIbHICTIO YITOBHOBAXXEHWMU 0CO0a-
MUy OyJIO MPOBEACHO TaKy IlepeBipKy. Ilpw LiboMy cllim MaTH Ha yBasi, 1O
MpY BUPIlIEHHi KJIOMOTaHHS MPO 3aCTOCYBAaHHS TUMYACOBOTO apellTy, CYI
TakoX KepyeTbcst BumoramMu ['nmaBu 18 KITK Ykpainu. JlitounM 3akoHO#aB-
CTBOM TepenbavyeHo, 1o Mpu obpaHHI MipW 3aImo0iKHOTO 3aXody, O0OB'SI3-
KOBO TIOBMHHO BpaxOBYBaTHUCs, IO 3amoOiXHi 3axoau oOMeXylTh IpaBa
ocodu Ha cBoOOOOYy Ta OCOOMCTY HEINOTOPKAaHHICTb, TapaHTOBaHy CT. 5
K3I1J, a ToMy MOXyTh OyTM 3aCTOCOBaHi TUJIbKM 3a HASBHOCTI 3aKOHHOI
MeTH Ta TiacTaB, BuzHadeHuX cT. 177 KIIK Ykpainu, 3 ypaxyBaHHSIM, SIK
BXe 3a3Havasiocs, npaktuku €CIIJI (auB. piur. y cripaBax: “A. Ta iH. IpoTH

Cnonyyenoro Koponiscra”, “AmamoB mpotu Ilseiinapii”, “lapbkaBuit
npotu Ykpainu”, «IcmainoB ta iHun nporu Pocii», “Mox-Dkane MBaHbe
npotu benbrii”, “HacpymioeB mpotu Pocii”, «HoBik mpotu Ykpainus,

“Omxanan npotu Typeuunnu”; “CongateHKo mpotd YKpaiHu”, “X mpotu
Beituapii”, “Yaxan mporu CnomyueHoro KoposisctBa”, “YoHka mpoTtu
Benwprii”). Amxe YkpaiHa 3000B'si3aHa BiIMOBMTHU Yy €KCTpaaMiii y pasi sK-
10 iCHYE pealbHUil pM3MK, 10 ocoba CTaHe XepPTBOIO: XXOPCTOKOTrO CTaB-
JIeHHsI 3 00Ky oill. oci0 y 3anuTyrodiii KpaiHi y 3B'I3Ky 3 TUM, 1[0 TakKa
ocoba € TOJITUYHUM OIO3MIIIOHEpOM, YIeHOM He3aKOHHOI opraHisailii abo
3BUHYyBauyBaTucs y tepopusmi (pim. €CILI y crpaBax: “AbmonxaHi Ta Ka-
pimuia npotu Typeuunnu”, “baiicakoB Ta iH. mpotu Ykpainu”, “Kiein
npotu Pocii”, “Mycnim npotu Typeuunnu”, “Caami npotu Iranii”, “Coi-
JaTeHKO TMpoTtu Ykpainu”, “XaimapoB mnporu Pocii”, “Yaxan npotu
C. K.”), XOpCTOKOTo CTaBJIeHHSI 3 OOKY TpeTiX oci0 y 3amuTylouiii KpaiHi
(pimr. €CITNT y cnpaBax: “H. nporu @innguaii”, “Cydi ta Enmi nporu
CnonyueHoro KopomiscrBa”, “N. mporu Ilsewii”, “Y. P. ta L.P. IIpotu
®paHirii”); 3Baxaoud Ha craH 300poB's ocobm (pim. €CIII y crpasi
“D. mpotu C.K.”); y pa3i pu3uKy 3HiliCHEHHS 11100 OCOOM BOYEBUb HE-
crnpaBeaIMBoro cynoBoro posrisiay (muB. pim. €CIIJ y cnpaBax “Mamart-
KyJioB Ta AckapoB mpotu TypeuunmHu”, “CoypiHr mnpotu CHolydeHOro
Kopomaiscta™).

Takox ciig ypaxoByBaTM ¥ BiIMOBiAHI MPaBOBi IMO3MUIIii, SIKi BUKIAAEHI
€CIII y cBoemy pimenni o crpasi “C.K. npomu P®” Bim 14.02.2017 p.
VYV ubomy pimenHi CtpacOypr3bKuii Cya HarojollyBaB Ha TOMY, IO yTpHU-
MaHHs TIiI BAPTOIO 3 METOIO MOAAJBIIOI BUCUIKM MOXE BillITOBiIaTH BUMO-
ram crt. 5 (1) K3I1JI nume B ToMy BUMNAAKy, SIKIIO CYHOBHUI IIPOLEC IIOHO
BUCUJIKM BX€ TIPOBOJIUTHCS 3 HaJIEeXKHOI O0AuHICTIO, a came 3aTpUMaHHS
BiIMOBiJa€ 3aKOHHUM ITiICTaBaM i He OyJ0 CBaBiIbHMM. Y 1Iiii chpaBi B
moToMy i 6epe3ni 2015 p. pociiiceKiii Biaamai IMOBMHHO OyJlIO OYyTH ITOCHUTH
oueBugHuM Te, 10 Bucika C.K. B Cupiio He YSABISIETHCSI MOXKIUBOIO
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i B MaltOyTHbOMY OyJie MaJIOMMOBIpHOIO, BPaXOBYIOUM 3arOCTpeHHS KOHi-
KTy B KpaiHi. Opranu Bjaau MOBUHHI OyJM PO3IJISTHYTU MOXJIUBICTH 3aCTO-
CyBaHHSI ayibTepHaTMBHOro 3anobixkHoro 3axomy mig C.K. OmgHak micns
npuitHATTS noctaHoBM Ipo TpuMaHHs C.K. B LlenTpi yrpuMaHHs ISl iHO-
36MHUX TPOMAJsIH, MOro 3aTpMMaHHS He meperisinanocs (B AificHOCTi, K
3a3HA4YeHO BWIIE, HE iICHYBAJO HAaBIiTh MPOLEAYPU IS TAKOTO TEPETIsiLy).
Taxum unnom, €CIIJI BcranoBuB nopyuieHHs cT. 5 (1) K3I1JI. Buxonsuu 3
HaBegeHoro pimeHHs €CIIJI 3axMCHMK MiI Yyac eKCTpaauilii Ma€e 3'scyBaTu
T€, Y4 MPOBOLUTHCS CYyAOBUIM NMPOLEC LIOL0 BUCUJIKM 3 HAJIEKHOK 00ayHic-
TIO Ta YA caM€ 3aTPUMaHHS BiANOBIAa€ 3aKOHHUM ITiACTaBaM i YA He OyJo
BOHO cBaBiIbHUM. KpiM TOro ciim 3'scoByBaTH HasBHiCTb OOCTaBUH BCTa-
HoByieHUX cT. 585 KIIK VYkpaiHu 3 MeTor0 oOrpyHTYBaHHS KJIOMOTAHHS PO
3aCTOCYBAaHHS [0 IiA3aXMCHOIO 3aIlo0iXKHOIo 3axody, He IOB'S3aHOro i3
TPUMaHHSIM IIiJ BapTolO (€KCTpaAULifHUM apellToM)

3Bepraemo yBary i Ha Te, mo 1. 5 Iloctanosu Ilnenymy BepxoBHoro
cyny Ykpainu Ne 16 «Ilpo mesiki MUTaHHSI 3aCTOCYBaHHS 3aKOHOJABCTBA,
SIKe peryJilo€ MOpsiIoK i CTPOKM 3aTpMMaHHS (apeluTy) oci0 mpu BUpillIeHHI
MUTaHb, MOB'A3aHUX 3 iX ekcrpaguuieio» Bim 08.10.2004 p., mpu po3rsmi
cylaMy TIOAAHHS IIPO 3aTpUMaHHSI OCOOM YW 1 TMMYACOBMIA apellT, CyI
TOBMHEH TIEPEBIpUTU HASIBHICTh 3aIIATy Ta BiAMOBIIHWX JOKYMEHTIB, BU3Ha-
YEeHUX TOTOBOPOM, Ha TI/ICTaBi SKUX BUPIIIYETbCS MUTAHHS PO €KCTpaau-
1Ii10, a TaKOX BiJICYTHICTb OOCTaBMH, 110 II€pPeIIKOIKal0Th BUAadi abo mepe-
madi (crarti 2, 3, 6, 10, 11 €Bponeiicbkol KoHBeHIIil Ta JlomaTkoBi mpoTo-
konu o Hei 1975 i 1978 pp., cr. 57 KoHBeHI1ii mpo mpaBoOBYy AOMOMOTY i
MPaBOBi BiTHOCMHM Yy UMBUIBHUX, CiIMEHHUX Ta KPUMiHAJbHUX CIIpaBax
1993 p. Tomo).

BOJIOIITHHA B. K.

HauionanpHuit yHiBepcuteT «Onechbka I0pUaMyHa aKkaaeMis»,
NOLIEHT Kadeapu KpUMiHAJIbHOTO MPolecy, KaHIUAAT I0PUANYHUX HAyK, JOLEHT

3MICT 3ACAIN HEAOTOPKAHHOCTI XKUTJIA
Y1 IHIIOI'O BOJIOAIHHA OCOBU
Y KPUMIHAJIBHOMY ITPOBA/I2KEHHI

[IpaBo Ha HENOTOPKAHHICTh XWTJIA UM IHIIOTO BOJIOAIHHS OCOOM Halie-
>KUTh 10 YMCJia OCHOBHUX, HEBi'€MHUX MpPaB JIOJUHU, BOHO 0Oe3MocepeIHbo
3aXUIIAe cBOOOMY, cepy 0COOMCTOro XKMUTTSI M JIIOJACHKY TigHicTh. B YkpaiHi
e mpaBo 3akpimieHo B ¢T. 30 Koncruryii, y cr. 13 KIIK. Crig 3ayBaxuTu,
1o (opMyIIOBaHHS TapaHTii HEIOTOPKAHHOCTI XWTJIA € aHAJOTIYHUM II0JIO-
xkeHHo cr. 15 KIIK 1960 poky i 3arajoM BiIllOBimae KpWMiHAJIbHO-
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