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THE UNDERREPRESENTATION OF CLD STUDENTS  

IN GIFTED AND TALENTED PROGRAMS:  

IMPLICATIONS FOR LAW AND PRACTICE 

 

CHELSEA E. CONNERY* 

PRESTON C. GREEN III** 

JAMES C. KAUFMAN*** 

 

INTRODUCTION 

 According to the U.S. Department of Education’s Office of 
Civil Rights (OCR), gifted and talented programs offer special educa-
tional opportunities, such as enhanced curricula to students who demon-
strate “a high degree of mental ability” or an “unusual physical coordi-
nation, creativity, interest, or talent.”1 Culturally and Linguistically 
Diverse (CLD) students are underrepresented in gifted programs.2 Alt-
hough this group makes up eleven percent of the students in schools 
offering gifted programs, fewer than three percent of gifted students na-
tionwide are CLD students.3 

 

State and local gifted identification policies contribute signifi-
cantly to the underrepresentation of CLD students in gifted education 

                                                           

© 2019 Chelsea E. Connery, Preston C. Green III & James C. Kaufman 
* Ph.D. student, Neag School of Education, University of Connecticut. 
** Professor of Educational Leadership and Law, Neag of Education, University of Connecticut.  
*** Professor of Educational Psychology, Neag School of Education, University of Connecticut.  
1 U.S. DEP’T EDUC. OFF. C.R., 2013-2014 CIVIL RIGHTS DATA COLLECTION: A FIRST LOOK 11 

(last updated Oct. 28, 2016), https://www2.ed.gov/about/offices/list/ocr/docs/2013-14-first-

look.pdf [hereinafter CIVIL RIGHTS DATA COLLECTION] 
2 See ROGER J. GONZALEZ ET AL., INT’L CTR. LEADERSHIP EDUC., SUPPORTING 

ELL/CULTURALLY AND LINGUISTICALLY DIVERSE STUDENTS FOR ACADEMIC ACHIEVEMENT 

xiii (2011), https://www.brown.edu/academics/education-alliance/teaching-diverse-learn-

ers/sites/brown.edu.academics.education-alliance.teaching-diverse-learners/files/up-

loads/ELL%20Strategies%20Kit_Intl%20Ctr%20for%20Leadership%20in%20Educ%2020

11.pdf (defining “Culturally and linguistically diverse” or CLD students as those enrolled in 

education programs who are either non-English proficient (NEP) or limited-English proficient 

(LEP) and students from homes where English is not the primarily language of communication 

and noting that CLD encompasses both the language and cultural needs of the students); Sarah 

D. Sparks & Alex Harwin, Too Few ELL Students Land in Gifted Classes, EDUC. WK. (June 20, 

2017), https://www.edweek.org/ew/articles/2017/06/21/too-few-ell-students-land-in-

gifted.html. 
3 CIVIL RIGHTS DATA COLLECTION, supra note 1, at 7. 
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programs.4 The second section of this article identifies several such 
identification barriers.5 The third section discusses practices that state 
and local education agencies, such as school districts, can adopt to coun-
teract this lack of representation.6 The final section analyzes legal strat-
egies to compel such action.7  

II.  STATE AND LOCAL IDENTIFICATION POLICIES THAT CAUSE 

UNDERREPRESENTATION OF CLD STUDENTS 

Due to the minimal role the federal government has played  in 
the development of gifted education, state and local agencies have taken 
the lead in this area.8 Twenty-eight states have mandates for identifying 
and providing services to gifted students, while four states require only 
identification.9 Although some states dictate identification and/or ser-
vices through state policy or law, school districts generally have signif-
icant flexibility to establish criteria for these matters.10 The remainder 
of this section discusses the ways in which state and local gifted identi-
fication policies may contribute to the underrepresentation of CLD stu-
dents.  

A. Definitions of Giftedness 

The definitions used for identifying giftedness is one factor that 
has contributed to the underrepresentation of CLD students in gifted 
programs.11 According to the report 2014-2015 States of the States in 
                                                           
4 See Meghan Ecker-Lyster & Christopher Niileksela, Enhancing Gifted Education for Un-

derrepresented Students: Promising Recruitment and Programming Strategies, 40 J. EDUC. 

GIFTED 79, 80–83 (2017) (discussing the “identification and recruitment methods,” such as in-

telligence tests and teacher referrals, which “perpetuat[e] the underrepresentation of minority . 

. . students in gifted programs”); Stephen T. Schroth & Jason A. Helfer, Identifying Gifted Stu-

dents: Educator Beliefs Regarding Various Policies, Processes, and Procedures,  32 J. EDUC. 

GIFTED 155, 158 (2008) (noting that schools in the United States use “various identification 

processes to identify children as gifted”).   
5 See infra Part II. 
6 See infra Part III. 
7 See infra Part IV. 
8 Donna Y. Ford et al., Culturally and Linguistically Diverse Students in Gifted Education: 

Recruitment and Retention Issues, 74 EXCEPTIONAL CHILD. 289, 290 (2008). 
9 NAT’L ASS’N FOR GIFTED CHILD. & COUNCIL OF STATE DIRECTORS OF PROGRAMS FOR THE 

GIFTED, 2014-2015 STATE OF THE STATES IN GIFTED EDUCATION: POLICY AND DATA PRACTICE 

24 (Nov. 2015), https://www.nagc.org/sites/default/files/key%20reports/2014-

2015%20State%20of%20the%20States%20(final).pdf [hereinafter STATE OF THE STATES IN 

GIFTED EDUCATION]. 
10 Id. at 23. 
11 Valentina I. Kloosterman, The Schoolwide Enrichment Model: Promoting Diversity and 

Excellence in Gifted Education, in REACHING NEW HORIZONS: GIFTED AND TALENTED 
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Gifted Education, thirty-seven responding states had their own defini-
tions of giftedness.12 Most of these states had definitions that embraced 
academics or intellect: thirty-four states included “intellectually gifted”; 
twenty-four states included “academically gifted”; twenty-four states 
included the “performing/visual arts”; twenty-one states included “cre-
atively gifted”; and twenty states included “specific academic areas.”13 
Definitions of giftedness that emphasize academics or intellect may 
serve as a barrier to the recruitment of CLD students because these qual-
ities are more aligned with middle-class, White-American values and 
resources.14  

B. Identification Assessment Instrumentation 

The use of intelligence quotient (IQ) tests and other traditional 
standardized test methods as the sole measure for identifying giftedness 
also has a detrimental impact on CLD students.15 One problem with 
these tests is that they are primarily dependent on English oral and writ-
ten language.16 If CLD students are forced to take tests in a language in 
which they are not yet proficient, they may be unable to demonstrate 
their abilities and achievements.17 This problem is especially true when 
the tests favor highly verbal students.18  

 

Traditional measures of academic achievement might also con-
tribute to the underrepresentation of CLD students in gifted programs 
because they are often culturally biased.19 A test is defined as biased if 

                                                           
EDUCATION FOR CULTURALLY AND LINGUISTICALLY DIVERSE STUDENTS 175, 181–82 (Jamie 

A. Castellano & Eva I. Díaz eds., 2002). 
12 STATE OF THE STATES IN GIFTED EDUCATION, supra note 9, at 27. 
13 Id. 
14 Ford et al., supra note 8, at 293–94. 
15 Kloosterman, supra note 11, at 182. 
16 Id. (noting that the assessment “should always take into account the cultural and linguistic 

background of the child and should be conducted in the student’s native language”).  
17 See Robert J. Sternberg, Multicultural Issues in the Testing of Abilities and Achievement, 

in CREATIVITY AND GIFTEDNESS IN CULTURALLY DIVERSE STUDENTS 105, 105–106 (Giselle B. 

Esquivel & John C. Houtz eds., 2000).  
18 Donna Y. Ford, The Underrepresentation of Minority Students in Gifted Education: Prob-

lems and Promises in Recruitment and Retention, 32 J. SPECIAL EDUC. 4, 8 (1998). 
19 See Jaime A. Castellano, Renavigating the Waters: The Identification and Assessment of 

Culturally and Linguistically Diverse Students for Gifted and Talented Education , in 

REACHING NEW HORIZONS: GIFTED AND TALENTED EDUCATION FOR CULTURALLY AND 

LINGUISTICALLY DIVERSE STUDENTS 94, 94, 99–100, 110 (Jamie A. Castellano & Eva I. Díaz 

eds., 2002) (noting that “most of the identification procedures used” are “really a measure of 

conformity to middle class academic values and achievement” resulting in the “exclu[sion]” 
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it “systematically underpredicts or overpredicts” for any one group.20 
Tests that are insensitive to the linguistic and cultural backgrounds of 
the students taking them place CLD students at a disadvantage.21 Due 
to differential socialization experiences, different cultural groups tend 
to have “different distributions of style,” resulting in abilities or 
achievements being “confounded with styles because the person scoring 
the material will generally be unable to separate stylistic preference 
from the abilities or achievements supposedly being measured by the 
tests.”22 

 

Moreover, CLD students’ results on traditional measures of 
achievement have questionable validity.23 When CLD students who are 
still in the process of learning English are tested in English, their profi-
ciency in English is also tested, irrespective of the content or objective 
of the assessment.24 These students may have the content knowledge 
and the cognitive ability needed to perform successfully on assessment 
tasks, but are not yet able to demonstrate in English what they know.25 
Thus, the use of standardized assessments may yield invalid results for 
CLD students.  

 

                                                           
of “disadvantaged students”); see also Sternberg, supra note 17, at 105–06 (discussing the 

“challenge” students face when “forced to take tests in a language that is not fully their own”). 
20 Sternberg, supra note 17, at 113. 
21 See Castellano, supra note 19, at 100 (noting that standardized tests discriminate against 

students whose linguistic and perceptual orientation . . . and cultural or social backgrounds 

differ from the norm group – White, middle class, native-English-speaking populations”); 

Emilia C.  Lopez, Identifying Gifted and Creative Linguistically and Culturally Diverse Chil-

dren, in CREATIVITY AND GIFTEDNESS IN CULTURALLY DIVERSE STUDENTS 125, 125–26 

(Giselle B. Esquivel & John C. Houtz eds., 2000) (discussing the “importance of identifying” 

CLD students in order to “cultivate and nurture” their gifted abilities because they are “di-

rectly influenced by their cultural background”).  
22 Sternberg, supra note 17, at 115. See James C. Kaufman, Using Creativity to Reduce Ethnic 

Bias in College Admissions, 14 REV. GEN. PSYCHOL. 189, 194 (2010). 
23 Lopez, supra note 21, at 129. 
24 Annela Teemant, ESL Student Perspectives on University Classroom Testing Practices, 10 

J. SCHOLARSHIP TEACHING & LEARNING 89, 90 (2010) (noting that students feel they are 

“‘forced into demonstrating knowledge in a language over which they have only partial . . . 

control’”) (citing Elizabeth Bernhardt et al., Assessing Science Knowledge in an Eng-

lish/Spanish Bilingual Elementary School, 4 COGNOSOS 4, 6 (1995)). 
25 Id. at 92, 96 (discussing the concept that CLD students feel their content knowledge is 

“‘trapped’ in their native language in such a way that they could not adequately access that 

knowledge to demonstrate mastery in test situations” and how current test practices “fa il to 

‘capture’” CLD students’ content knowledge). 
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C. Teacher Referrals 

In addition, teacher referral policies contribute to the un-
derrepresentation of CLD students in gifted programs.26 Specifically, 
teachers systematically under-refer CLD students for gifted services.27 
This finding is problematic because teacher referrals serve as gatekeep-
ers, opening or closing doors to gifted education classrooms.28  

 

There are several reasons why teachers fail to identify CLD stu-
dents as gifted. The first stems from the deficit-thinking paradigm: 
Some teachers have negative stereotypes and inaccurate perceptions 
about the abilities of CLD students, which lead to low expectations.29 
Second, teachers are more effective at identifying giftedness among stu-
dents with whom they are culturally similar. The majority of teachers 
are White, which results in teachers more effectively identifying gifted-
ness in White students and less effectively identifying giftedness in 
CLD students.30 Finally, these White teachers might fail to identify CLD 
students because they lack intercultural competency.31 Specifically, 
these teachers may have low levels of awareness of the cultural and lin-
guistic behaviors of potentially gifted CLD students, insensitivity to the 
differences within and among groups, and an inability to recognize 
“gifted behaviors” exhibited by CLD students.   
 

III.  RECOMMENDATIONS FOR CORRECTING IDENTIFICATION POLICIES 

A. Definition of Giftedness 

If states and school districts are committed to improving the rep-
resentation of CLD students, they should develop broader, more encom-
passing understandings and definitions of giftedness. For example, 
states should do away with static definitions and theories of giftedness 
that fail to consider cultural differences and disregard ways in which 

                                                           
26 Ford et al., supra note 8, at 295. 
27 Id.  
28 Id. 
29 Id. at 293. 
30 Id. at 295. 
31 Brian L. Wright et al., Ignorance or Indifference? Seeking Excellence and Equity for Un-

der-Represented Students of Color in Gifted Education, 4 GLOBAL EDUC. REV. 45, 57–58 

(2017) (“Educators who lack cultural competence risk misinterpreting or worse undermining 

the educational experiences of Black and Hispanic students, and thus contribute to segregated 

gifted education programs”).  
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students’ backgrounds influence their opportunities to show skills and 
abilities.32 Because giftedness is a social construct, definitions and 
views of giftedness vary among cultures.33 Thus, policymakers should 
look to theories that are inclusive, comprehensive, and culturally sensi-
tive.34 Donna Ford and associates suggest two possible alternatives.35 
The first is Robert Sternberg’s Triarchic Theory of Intelligence (also 
called the Theory of Successful Intelligence), which presents intelli-
gence as multidimensional and dynamic and asserts that no type of in-
telligence or talent is superior to another.36 The second is Howard Gard-
ner’s Theory of Multiple Intelligences, which differentiates among 
seven types of intelligences: linguistic, logical-mathematical, interper-
sonal, intrapersonal, bodily kinesthetic, spatial, musical, and natural.37 

 

Definitions of giftedness should also be built around the concept 
of talent development because this conceptualization recognizes that 
many CLD students, unlike their White counterparts from high socioec-
onomic backgrounds, have had inadequate opportunities to develop and 
perform at high academic levels.38 Considering talent development as 
part of the definition is also important because it may help draw atten-
tion to underachievers.39 Programs guided by definitions that equate 
giftedness with high achievement or demonstrated performance will 
overlook gifted underachievers in the recruitment process.40 This over-
sight has key implications for CLD students, many of whom have lower 
grades and achievement scores than their White classmates.41 Further, 
the concept of talent development acknowledges that some CLD stu-
dents face greater barriers in life than others due to the impact that dis-
crimination and prejudice have on their motivation, ambition, and 

                                                           
32 Ford et al., supra note 8, at 301 (discussing the importance of “multicultural preparation 

for educators” to increase the “recruitment and retention of CLD students in gifted educa-

tion”). 
33 See Robert J. Sternberg, Who Are the Bright Children? The Cultural Context of Being and 

Acting Intelligent, 36 EDUC. RESEARCHER 148, 151–53 (2007); Ford et al., supra note 8, at 

298–99. 
34 Ford et al., supra note 8, at 299. 
35 Id. 
36 Id. 
37 Id. 
38 See, e.g., Ford et al., supra note 8, at 298; Donna Y. Ford & Tarek C. Grantham, Providing 

Access for Culturally Diverse Gifted Students: From Deficit to Dynamic Thinking, 42 THEORY 

INTO PRACT. 217, 219 (2003).  
39 Ford et al., supra note 8, at 299.  
40 Id. at 298–300; Donna Y. Ford & Tarek C. Grantham, Providing Access for Culturally 

Diverse Gifted Students: From Deficit to Dynamic Thinking, 42 THEORY INTO PRAC. 217, 219 

(2003). 
41 Ford et al., supra note 8, at 300. 
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mental health.42 Discrimination increases the risk of low achievement, 
academic disengagement, school failure, and other social difficulties.43 

B. Identification Assessment Instrumentation  

School districts should also adopt culturally sensitive instru-
ments that have minimal cultural and linguistic demands.44 The instru-
ments with the most potential for assessing the strengths of CLD stu-
dents are nonverbal tests of intelligence such as the Naglieri Non-Verbal 
Ability Test, Universal Non-Verbal Intelligence Test, and Raven’s Pro-
gressive Matrices.45 These assessments are considered less culturally 
loaded than traditional assessments and thus may be more effective 
means of evaluating cognitive strengths of CLD students.46 These non-
verbal assessments also provide CLD students with opportunities to ex-
hibit their intellect and skills without the confounding impact of lan-
guage, vocabulary, and academic experience.47  

 

It is important to not rely on one measure alone. Rather, data 
collection of students who are being assessed for giftedness should be 
multidimensional and gathered in a variety of ways.48 Information 
should be collected verbally, such as through interviews, focus groups, 
and conversations, along with illustrative measures such as observa-
tions, writing, and performances.49 In implementing verbal data collec-
tion with CLD students who are not yet proficient in English, educators 
may have to use appropriately trained interpreters or adopt instruments 
translated into students’ dominant language.50 Further, the educators in-
volved in gifted identification should gather both subjective and objec-
tive information, keeping in mind associated advantages and disad-
vantages of both.51 Among the informal cognitive and academic 
measures recommended to assess potentially gifted CLD students are 
observation scales, checklists, inventories, product judgments, 

                                                           
42 Id. at 298. 
43 Id. 
44 Id. at 300. 
45 Id. 
46 Ford et al., supra note 8, at 300. 
47 Id.  
48 Id. 
49 Id.  
50 Donna Y. Ford & Charles J. Russo, No Child Left Behind . . . Unless a Student is Gifted 

and of Color: Reflections on the Need to Meet the Educational Needs of the Gifted , 15 J. L. 

SOC’Y 213, 238–39 (2014). 
51 Id. at 239.  
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interviews, portfolios, biographical data, and case studies.52 Addition-
ally, informal creativity measures can be used as an additional source of 
assessment data with CLD students.53 Such methods of assessing crea-
tivity include divergent thinking tests, rated creative products, problem 
solving tasks, self-report inventories, checklists, and rating scales.54 

 

It may also be helpful for educators to assess the language skills 
of potentially gifted CLD students. Formal tools are available to assess 
CLD students’ language-proficiency skills, but they have several limi-
tations.55 Interviews, observations, language samples, and checklists are 
some of the informal tools recommended to gauge proficiency levels.56 
Language assessment is important because gifted CLD students often 
exhibit strength in language skills.57 For example, linguistically gifted 
CLD children often “demonstrate rapid and significant growth in Eng-
lish acquisition.”58 Furthermore, empirical research suggests that bilin-
gual students “demonstrate cognitive and creative strengths in concept 
formation, classification, and metalinguistic awareness.”59 Thus, special 
talents in language-related areas is a criterion that can be applied to the 
identification of CLD students as gifted.60  

C. Teacher Referrals  

Finally, the teacher referral process can be improved by encour-
aging referrals from multiple sources. For example, the referral process 
should involve a wider variety of educators. Possibilities include Eng-
lish as a Second Language teachers, bilingual teachers, counselors, and 
school psychologists.61 Research suggests training targeted toward 
helping the school’s various educators to identify potentially gifted 
CLD students results in increased referrals related to more diverse man-
ifestations of talents and abilities.62 Referral sources who are familiar 

                                                           
52 Id. at 238. 
53 Id. 
54 Lopez, supra note 21, at 133. 
55 Id. at 135 (commenting that most formal tools are “not available in languages other than 

Spanish and English” and they “evaluate a limited range of domains”). 
56 Id. at 133–34 (noting the use of “case studies, performance-based products (e.g., tape re-

cording of a musical performance), and portfolio assessment” for identifying students with 

special talents in music and sports). 
57 Id. at 134. 
58 See JAMES C. KAUFMAN ET AL., ESSENTIALS OF CREATIVITY ASSESSMENT 158 (2008). 
59 Lopez, supra note 21, at 135. 
60 Id. at 134–35. 
61 Id. at 134. 
62 Id. at 134–35.  
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with CLD students’ level of language proficiency and with their pro-
gress in acquiring English are often able to better identify particular 
strengths in language related areas.63  

 

Families can also be effective sources for referrals because they 
can identify strengths that CLD students exhibit at home and in the com-
munity.64 Using family referrals requires effective communication on 
the part of the school.65 Educators and administrators must be proactive 
in building trust, open dialogue, and relationships with CLD families.66 
They must ensure that CLD families understand the purposes and ben-
efits of gifted education and are meaningfully informed of the school’s 
gifted program and identification policies and procedures.67 
 

IV.  ANALYSIS OF LEGAL OPTIONS FOR CORRECTING IDENTIFICATION 

BARRIERS 

While the previous section has identified a number of measures 

that states and school districts can take to correct the policies that have 

contributed to the underrepresentation of CLD students in gifted 

education, it must be acknowledged that many local and state education 

agencies have failed to take action.68 Consequently, CLD students and 

the federal government have resorted to legal action to compel the 

adoption of identification policies that would improve the representation 

of CLD students in gifted programs. This section analyzes the possible 

effectiveness of three legal provisions: (1) the Equal Protection Clause; 

(2) Title VI of the Civil Rights Act of 1964; and (3) the Equal Education 

Opportunities Act of 1974.  

A. Equal Protection Clause 

The Equal Protection Clause, which forbids states to “deny to 
any person within its jurisdiction the equal protection of the laws,”69 
provides a vehicle for CLD students and federal agencies to challenge 
identification policies that serve as obstacles to their participation in 

                                                           
63 Id. at 132. 
64 Lopez, supra note 21, at 132. 
65 Id. at 139. 
66 Id. at 132.   
67 Id. 
68 See Ford et al., supra note 8, at 290. 
69 U.S. CONST. amend. XIV, § 1. 



CONNERY, GREEN & KAUFMAN  

90 U. MD. L.J. RACE, RELIGION, GENDER & CLASS [VOL. 19:1 

gifted education. For instance, courts have the authority to treat the un-
derrepresentation of Latino students in gifted programs as a vestige of a 
district’s intentional, or de jure, segregation. Such findings would make 
it difficult for school districts to justify the use of identification policies, 
such as standardized test scores, that contribute to this problem.    

 

An analysis of desegregation jurisprudence supports this asser-
tion. In Brown v. Board of Education,70 the Supreme Court ruled that 
the de jure, or official, segregation of Black students violated the Equal 
Protection Clause.71 The Court extended the holding of Brown to Latino 
students in Keyes v. School District No. 1, Denver.72 In Green v. County 
School Board of New Kent County, Virginia,73 the Court held that school 
districts had a heavy burden to justify ineffective desegregation strate-
gies if more effective measures were available.74 The Court also estab-
lished a standard, known as the Green factors,75 for determining when 
school districts had achieved constitutional compliance and could thus 
be released from their desegregation decrees. Districts had to achieve 
desegregation to the extent practicable with respect to facilities, faculty, 
staff, student body, extracurricular activities, and transportation.76 In ad-
dition to the Green factors, some courts have considered other indicia, 
including gifted education.77 

 

It follows that courts have the authority to require school dis-
tricts to take affirmative action to correct the de jure segregation of La-
tino students from gifted education. In accordance with this authority, 
courts could order school districts to abandon the use of standardized 
tests that contribute to their exclusion from gifted education. Nonethe-
less, in Keyes v. Congress of Hispanic Educators,78 the court refused to 
extend a desegregation decree over the Denver school system to address 
the underrepresentation of Latino students in the school system’s gifted 
programs. The plaintiffs acknowledged that the Denver system had 

                                                           
70 347 U.S. 483 (1954). 
71 Id. at 495. 
72 413 U.S. 189, 213–14 (1973). 
73 391 U.S. 430 (1968). 
74 Id. at 439. 
75 Id. at 435. See Freeman v. Pitts, 503 U.S. 467, 486 (1992) (applying the “Green factors”). 
76 Green, 391 U.S. at 435. 
77 See Goodwine v. Taft, No. C-3-75-304, 2002 WL 1284228 at *3 (S.D. Ohio Apr. 15, 2002) 

(considering “student achievement, student discipline, assignment of students to special educa-

tion classes, honors classes and gifted programs or graduation rates” in addition to the Green 

factors). 
78 902 F. Supp. 1274 (D. Colo. 1995). 
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achieved compliance with the Green factors, but argued that racial dis-
parities in the gifted programs showed that the system was still uncon-
stitutionally segregated.79 The court rejected this claim because it had 
never found that the racial and ethnic disparities in the district’s gifted 
programs were the result of the district’s prior discriminatory actions.80 
Additionally, there were no findings of any new discriminatory conduct 
that caused Black and Latino students to be underrepresented in gifted 
programs.81 In fact, the court observed that school officials had adopted 
reasonable procedures to improve its identification of Latino gifted stu-
dents, including parent inventories and peer nomination.82 As a result of 
these strategies, the participation of Black and Latino students in Den-
ver’s gifted programs increased.83 For these reasons, the court refused 
to extend its desegregation order to address the underrepresentation of 
Latino students in gifted educational programming.84  

 

The U.S. Department of Justice also has the authority to address 
the underrepresentation of Latino students in gifted education programs 
through voluntary consent decrees with school districts to eliminate the 
vestiges of de jure segregation.85 In United States v. Midland Independ-
ent School District, the department exercised this power.86 In 1999, the 
parties entered into a consent decree, which required the district to pro-
vide “staff development for bilingual education faculty on identifying 
and enrolling [gifted, limited-English-proficient] students, including 
use of the portfolio approach used to identify students for the elementary 
[gifted] program.”87 As a result of the district’s compliance with the 
consent decree, minority enrollment in its gifted education program in-
creased.88 The court found that the district had achieved unitary status 
(i.e., eliminated the vestiges of its past segregation to the extent practi-
cable) and dismissed the case in 2002.89  
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Nevertheless, it is highly unlikely that Latino students can avail 
upon the federal judiciary or the Department of Justice to correct their 
underrepresentation in gifted education programs that is the result of de 
jure segregation in the present time. The federal courts are rapidly dis-
mantling their desegregation decrees,90 and the Department of Justice, 
under President Donald Trump has not indicated a willingness to ad-
vance the educational interests of Latino students.91  

 

CLD students who do not live in de jure segregated school dis-
tricts can also mount challenges to their underrepresentation in gifted 
programs pursuant to the Equal Protection Clause. The success of these 
claims would depend upon the level of judicial scrutiny. In McFadden 
v. Board of Education for Illinois School District U-46,92 the court, ap-
plying strict scrutiny review, invalidated a gifted education program, 
which segregated Latino students in their core academic classes. Strict 
scrutiny is the highest standard of judicial review and the most difficult 
for a governmental entity to establish. 93 This test required the school 
district to prove that its racial classification was “narrowly tailored” to 
satisfy a “compelling governmental interest.”94 The district claimed that 
it operated a “separate, segregated” gifted program for Latino students 
because they were not sufficiently proficient in English to perform well 
in the regular gifted program classes.95 Students chosen for the “School 
within a school” (SWAS) program were identified by scoring ninety-
two percent or above on the Measurement for Achievement (MAP) test, 
a standardized achievement test.96 The court rejected the use of the MAP 
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tions, 299 EDUC. L. REP. 355, 356 (2014).   
94 McFadden, 984 F. Supp. 2d at 897. 
95 Id. at 898. 
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test in this fashion because there were less discriminatory means of iden-
tifying gifted children, such as measuring intelligence non-verbally 
through tests that were culturally neutral with language supports for 
CLD students.97  

 

It is important to recognize that District U-46 was the only dis-
trict in the United States to operate a separate gifted program for Latino 
students.98 Because the district had “singled out” Latino students to be 
treated in this manner, the court found that the school district had oper-
ated the program with racially discriminatory intent, which triggered 
strict scrutiny analysis.99 Without evidence of such intent, other courts 
would probably apply a rational basis analysis, which is a much more 
favorable standard for governmental entities.100 Under this standard of 
review, discriminatory treatment will be held constitutional, as long as 
the classification is rationally related to a legitimate governmental ob-
jective.101  

 

As Doe v. Commonwealth of Pennsylvania demonstrates, school 
districts can justify the use of gifted identification policies that discrim-
inate on the basis of scores on standardized assessments under the ra-
tional basis test.102  In this case, a high school student claimed that a 
school district violated the Equal Protection Clause by using a minimum 
cutoff score on a standardized aptitude test to determine admission into 
gifted classes.103 The court found that the testing policy was rationally 
related to the legitimate goal of identifying gifted children.104 While the 
use of minimum cutoff scores was not the best available method, the 
court could not conclude that it was unreasonable.105 Thus, the Equal 
Protection Clause is an ineffective legal tool for plaintiffs who are trying 
to challenge gifted identification policies that negatively impact CLD 
students. 
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B. Title VI of the Civil Rights Act of 1964 

At one time, Title VI of the Civil Rights Act of 1964 seemed to 
provide a more promising vehicle for CLD students who wished to chal-
lenge the discriminatory effects of standardized assessments on their ac-
cess to gifted programs. Section 601 of this statute prohibits entities that 
receive federal funding from discriminating on the basis of race, color, 
or national origin.106 The Supreme Court interpreted the statute as re-
quiring plaintiffs to prove discriminatory intent.107 

 

However, Section 602 authorizes federal agencies to adopt reg-
ulations to enforce Section 601.108 In response to this authority, the U.S. 
Department of Education implemented regulations that prohibits recip-
ients of federal funding from taking actions that had a disparate impact 
on protected groups.109 Several federal appellate courts held that plain-
tiffs have a private right of action to enforce the regulatory provisions 
that prohibited disparate impact against protected classes.110 In analyz-
ing these claims, the courts applied the disparate impact analysis used 
in Title VII employment.111 First, the plaintiffs had to establish a prima 
facie case of disparate impact.112 If the plaintiffs established disparate 
impact, the burden shifted to the defendants to show that the challenged 
practice was justified.113 If the defendants met this burden, the plaintiffs 
would have to identify alternative practices that had less discriminatory 

                                                           
106 42 U.S.C. § 2000d (2017) (“No person in the United States shall, on the ground of 
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impact on the protected class, or show that the defendants’ justifications 
were a pretext for discrimination.114  

 

Larry P. v. Riles best illustrates how CLD students could have 
used the implementing regulations to challenge the use of standardized 
assessments in placement in gifted programs.115 In Larry P., the Ninth 
Circuit ruled that the California school system’s requirement that stu-
dents who obtained IQ test scores of seventy points or less be placed in 
classes for the educationally mentally retarded (E.M.R.) violated Title 
VI.116 The plaintiffs established a prima facie case by showing that 
Black children scored ten points lower on the placement tests than White 
students, while the percentage of Black children in E.M.R. classes was 
significantly higher than the percentage of whites, and the scores were 
used to remove Black students from regular education classes and place 
them in E.M.R. classes.117 The court then rejected the defendants’ claim 
that the IQ test had been validated for the purpose of predicting the ed-
ucational performance of students.118 The question of predictive validity 
was not whether the IQ test generally predicted the educational perfor-
mance of students, but whether the test predicted that Black students 
who scored at or below seventy points on an IQ test could not learn in 
the general education curriculum.119  

 

Similarly, CLD students could have asserted that gifted educa-
tion policies that relied on standardized tests violated Title VI’s imple-
menting regulations under a disparate impact theory. CLD students 
would have established a prima facie case by showing that the reliance 
on standardized tests caused them to be underrepresented in gifted clas-
ses. As shown in Section II of this article, standardized tests have served 
as a major barrier to CLD-student access to gifted education.120 By con-
trast, defendants would have had a difficult time establishing an educa-
tional necessity for the use of standardized tests because of their ques-
tionable validity.121 Because these tests are generally in English, they 
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may fail to measure the cognitive ability of CLD students – especially 
those who are not yet proficient in English.122 Even if the defendants 
established an educational necessity, the CLD students could have iden-
tified less discriminatory non-verbal assessments of intelligence.   

 

Unfortunately for CLD students, the Supreme Court in Alexan-
der v. Sandoval123 severely hampered the effectiveness of Title VI as a 
litigation tool for combating the use of standardized assessments for 
placement in gifted programs. In Sandoval, the Court held that Title VI 
did not create a private right of action for plaintiffs to enforce the stat-
ute’s implementing regulations.124 As a consequence of the Sandoval 
ruling, a CLD-student plaintiff would have to prove that the standard-
ized assessments were established with discriminatory intent to prevail 
under a Title VI claim.  

 

As a result of Sandoval, the Department of Education’s Office 
for Civil Rights (OCR) provides the only means for correcting school 
district policies that a have a disparate impact on CLD-student access to 
gifted programs under Title VI.125 Under the administration of President 
Barack Obama, the Department signaled that it would take such action. 
In 2011, OCR entered into an agreement with the Los Angeles Unified 
School District (LAUSD) that, inter alia, required the district to develop 
a plan “to address the disproportionate participation of . . . Hispanic stu-
dents and ensure that [gifted] identification reflect[s] the demographics 
of a school.”126 This plan would include the following: (1) “[a]n annual 
analysis of [gifted] students, including proportionate number of stu-
dent[s], and equity of access to inform future modification of program 
policies, procedures and practices”; and (2) “[p]rofessional develop-
ment that embraces new constructs of giftedness that are multi-faceted, 
multi-cultural and multi-dimensional for various stakeholders.”127  

 

In 2014, OCR further indicated its commitment to addressing 
the underrepresentation of CLD students in gifted programs by issuing 
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a Dear Colleague Letter spelling out the obligations that Title VI placed 
on recipients of federal funds.128 With respect to disparate impact inves-
tigations, the OCR proclaimed that it would “consider the school dis-
trict’s decision to provide a particular resource to students, such as … a 
gifted and talented program, as evidence that the district believes [it] is 
important.”129 The letter also signaled OCR’s commitment by citing sta-
tistics illustrating the lack of access that CLD students had to gifted ed-
ucation. For instance, the letter noted that during the 2011-12 school 
year, schools offering gifted education programs “had an aggregate en-
rollment [of] 25 percent Latino, but their gifted and talented enrollment 
. . . was . . . 17 percent Latino.”130 The letter further observed that “the 
percentage of non-English language learners participating in gifted and 
talented programs was three-and-a-half times greater than the percent-
age of English language learners participating in these programs.”131  

 

However, President Donald Trump has signaled that remedying 
policies that result in the disparate impact of CLD students in gifted ed-
ucation is not a priority of OCR. In June 2017, the Department of Edu-
cation indicated in an internal memo that it would scale back investiga-
tions into civil rights violations.132 The memo also stipulated that 
regional offices would “no longer be required to alert department offi-
cials in Washington of all highly sensitive complaints on issues such as 
the disproportionate disciplining of minority students.”133 Thus, it is un-
likely that the Department of Education will fight against policies that 
limit CLD-access to gifted and talented programs.  

 

C. Equal Education Opportunity Act of 1974 

The Equal Educational Opportunity Act of 1974 (EEOA) pro-
vides the best legal means for CLD students to obtain access to gifted 
programs.134 The EEOA forbids a state from denying a person equal 
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opportunity on the basis of national origin.135 Educational agencies can 
violate this statute by failing “to take appropriate action to overcome 
language barriers that impede equal participation by its students in its 
instructional programs.”136 In Castaneda v. Pickard,137 the Fifth Circuit 
established an influential three-part test for determining whether an ed-
ucational agency had taken appropriate action.138 First, courts must ex-
amine the soundness of the program’s educational theory or princi-
ples.139 Second, courts must determine whether the actual practices of 
the program are reasonably calculated to implement the theory adopted 
by the program.140 Finally, courts must analyze whether the program has 
actually helped students overcome language barriers.141  

 

While the Castaneda test grants educational agencies flexibility 
to address the identification policies that limit the participation of CLD 
students in gifted education programs, it provides no protection for 
agencies that fail to take action. Gomez v. Illinois State Board of Edu-
cation142 supports this assertion with respect to state-level education 
agencies. In Gomez, the plaintiffs claimed that the Illinois state board of 
education had violated the EEOA by failing to require school districts 
to establish minimum standards for identifying and placing CLD stu-
dents in transitional bilingual education programs.143 The district court 
dismissed the plaintiffs’ case for failure to state a claim.144 The Seventh 
Circuit reversed the district court on this ground.145 In doing so, the 
court rejected the defendants’ contention that the EEOA applied only to 
school districts, noting that the Fifth Circuit had subsequently applied 
the Castaneda guidelines to the Texas school system.146  

 

The Gomez court went on to observe that the application of the 
Castaneda test would be less intense for state-level education agencies 
than their local counterparts.147 In the case of school districts, analysis 
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of what happened in the classroom would be appropriate.148 By contrast, 
state education agencies would be subject to a lesser standard of review 
because they “are obviously not directly involved in the classroom edu-
cation process.”149 As such, state education agencies merely had to es-
tablish general guidelines for ensuring the implementation of their 
states’ programs.150 Even these general standards had to comply with 
Castaneda’s guidelines for determining appropriate action.151 

 

The court then applied the Castaneda test to the plaintiffs’ alle-
gations.152 It concluded that the plaintiffs’ claim was not based on the 
first prong because the plaintiffs had no issue with the transitional bilin-
gual educational program that the state had selected.153 Rather, the 
plaintiffs asserted that the defendants had violated the second prong of 
Castaneda, which related to implementation.154 By failing to establish 
minimum guidelines for identifying and placing CLD students in the 
program, the plaintiffs alleged that the defendants “have only gone 
through the motions of solving the problems of language barriers.”155 
Because the plaintiffs had alleged that the defendants had failed to es-
tablish even minimum standards for identifying and placing CLD stu-
dents, the court found that the plaintiffs had stated a valid claim, and, 
thus reversed the lower court’s dismissal of the complaint.156 As the 
court explained: “Although the meaning of ‘appropriate action’ may not 
be immediately relevant…it must mean something more than ‘no ac-
tion.’”157 

 

However, the Supreme Court seemed to limit the scope of a 
statewide remedy in Horne v. Flores.158 In this case, English Language-
Learner (ELL) students and their parents from the Nogales Unified 
School District (Nogales) claimed that the state of Arizona violated the 
EEOA by failing to take appropriate action to overcome language bar-
riers.159 A federal district judge ruled that the state had violated the 
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EEOA and applied the declaratory judgment statewide.160 The Supreme 
Court reversed, finding that a statewide remedy was unwarranted.161 
The Court pointed out, inter alia, that there were no factual findings that 
any school district other than Nogales had failed to provide equal edu-
cational opportunities to ELL students.162 Thus, Horne suggests that the 
plaintiffs could not prevail on a statewide EEOA claim in the absence 
of a statewide deprivation of equal educational opportunities for CLD 
students.163  

 

While Horne dramatically limits CLD challenges at the 
statewide level, this case still leaves open the possibility of challenges 
to local educational agencies, such as school districts, that fail to take 
action to address barriers to the participation of CLD students in gifted 
education.164 Methelus v. School Board of Collier County, Florida165 
further supports this claim. In Methelus, the plaintiffs initiated a class 
action lawsuit claiming that a school board policy, which excluded per-
sons from attending high school who were seventeen years or older and 
who could not graduate by the time they were nineteen years old, vio-
lated the EEOA by failing to provide foreign-born students free public 
education.166  

 

The court rejected the defendants’ motion to dismiss the case for 
failure to state a claim.167 As the court explained, “Plaintiffs allege that 
Defendants took no action–let alone appropriate action – to overcome 
language barriers that impeded their equal participation in public 
schools.”168 Consequently, the court decided that it did not have to look 
toward Castaneda because the plaintiffs were not asking “the Court to 
substitute its judgment for that of the School District’s in terms of how 
to design, implement, or fund its ELL plan.”169 Rather, the court contin-
ued, the plaintiffs’ allegation “attacks a frontline inquiry – whether 
Plaintiff Children were denied access to free public education available 
to other non-ELL children.”170   
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Similarly, CLD students could claim that a school district’s fail-
ure to design and implement policies that failed to address the language 
barriers to their participation in gifted programs would violate the 
EEOA. At the outset, it must be acknowledged that this claim is differ-
ent from Methelus171 in one key aspect. In Methelus, the plaintiffs al-
leged a lack of access to basic education programs.172 By contrast, the 
EEOA challenge to access to gifted education programs is obviously not 
a challenge to the denial of basic education. This distinction should not 
matter because of the plain language of the EEOA, which requires edu-
cation agencies “to take appropriate action to overcome language barri-
ers that impede equal participation by its students in its instructional 
programs.”173 This statutory language does not include a limitation to 
basic educational programming. Indeed, the Department of Justice’s 
discussion of the EEOA supports this claim. According to the Depart-
ment, one type of discrimination that would violate the statute was the 
“exclu[sion of] ELL students from gifted and talented programs based 
on their limited English proficiency.”174 Therefore, the failure to take 
action to eliminate the language barriers that block access to gifted ed-
ucation would violate the EEOA. 

CONCLUSION 

This article has shown that CLD students are underrepresented 
in gifted programs.175 State and local agencies can address this un-
derrepresentation by addressing identification policies that cause this 
underrepresentation.176 CLD students can also take legal action to com-
pel state education agencies and school districts to take appropriate ac-
tion.177 This article concludes that the EEOA provides the best legal ve-
hicle for CLD students to address the language barriers that keep them 
out of gifted education programs.178  
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