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ABSTRACT 

MoMA and Nazi-Era Art Restitution: Contexts and Thoughts for the Future 

Tiffany-Quan Le, Master of Fine Arts. Concordia University, 2017 

Holocaust-era restitution remains one of many issues troubling the museum world in recent 
years. These types of cases expose the persistent concern over ownership of the material culture 
held within museums that, in part, make up the philosophies and cultural traditions underlying 
them. In the wake of the 1998 Washington Conference on Holocaust-Era Assets, the American 
museum community asserted they could properly regulate restitution claims without need for an 
independent commission, as was being established in many European countries at the time. This 
thesis reflects upon developments following 1998 and assesses the current value systems of 
American museums and their commitment to the international issue of restitution by examining 
the actions and policies of the Museum of Modern Art (MoMA) in New York City. Since the 
establishment of the Washington Conference Principles, museums holding Nazi-era 
misappropriated works have continually tried to mischaracterize applicable policy. MoMA has not 
only experienced difficulties resulting from its early acquisitions, but in recent years, it has been 
very visible in a series of recent restitution claims and debates.  

This thesis argues that MoMA could set a different example, through its statements and 
actions, for Holocaust-era restitution by acknowledging its historical complicity and urging other 
institutions and the public to go beyond notions of possession. MoMA is an institution that has 
undoubtedly become more complex and internationally implicated in the past few years. However, 
the issue of restitution and its inadequate treatment in the United States has brought into scrutiny 
museums like MoMA, impacting upon the public’s willingness to place confidence in the museum 
in its role as trustee of works of art. I contend that, should MoMA wish to maintain its position of 
influence in the museum system in the United States and abroad, it needs to become more invested 
in the future and be conscious of how it is transmitting memory and the meaning of the past to an 
increasingly transnational and diverse public. Although this case study examines the treatment of 
Nazi-looted art in one American institution, the issues under consideration have transferable moral 
significance across the larger debate of stolen cultural property.  
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Introduction  
 
Discourse surrounding museums in the twenty-first century has generated changing views about 

their function and offerings. Museums, it has been argued, were unique for their focus on visual 

and object-based learning, expressing vision through the thoughtful display of artwork and cultural 

objects.1 This legacy came from early collections of art, material culture and natural science that 

were at the forefront in challenging accepted ideas about the world.2 Museums were thus seen not 

only places containing objects, but also places of ideas. In recent years, their authority has been 

criticized as the result of an exclusionary, elitist process of selection that can work to reinforce 

canons, a dominant point of view, and particular aesthetic values.3 In a pluralistic society, what 

and how museums collect and what and how they exhibit have now become matters of increasing 

controversy. The intellectual authority of the museum has undergone heavily publicized 

questioning: with every new discovery, creation and interpretation, there are conflicting opinions 

by groups with very diverse views and interests.4 Despite this, they are still institutions held in 

esteem: it has been suggested that the public may place faith in few traditional institutions these 

days, but the museum is still one of them.5 As Michael Kimmelman of the New York Times has 

written, they are sometimes referred to as today’s “secular cathedrals,” a description that 

emphasizes the continued authority of their collections and their continued importance in society.6  

One of the many questions troubling the museum world in recent years, one posing serious 

problems for the maintenance of respect for its institutions, revolves around concerns over the 

status of ownership of material culture held within museums. Have museums acquired, 

intentionally or accidentally, objects in inappropriate ways? If so, have they worked to either return 

objects they should not have or negotiate agreements which enable them to retain these objects 

within their collections? This is an enormously complex and highly contested set of issues and 

                                                        
1 Sara Tam, “Museums We Trust: Analyzing the Mission of Museums, Deaccessioning Policies, and the 
Public Trust,” Fordham Urban Law Journal 39, no. 3 (2012): 857. 
2 Willard Boyd, “Museums as Centers of Controversy,” Daedalus 128, no. 3 (1999): 186. 
3 Tam, “Museums We Trust: Analyzing the Mission of Museums, Deaccessioning Policies, and the Public 
Trust,” 857. 
4 Boyd, “Museums as Centers of Controversy,” 187. 
5 Michael Kimmelman, “Museums in a Quandary: Where Are the Ideals?,” The New York Times (August 
26, 2001). http://www.nytimes.com/2001/08/26/arts/art-architecture-museums-in-a-quandary-where-are-
the-ideals.html?pagewanted=all. Accessed July 25, 2017. 
6 James Wood, “The Authority of American Museums,” in Whose Muse? Art Museums and the Public 
Trust, ed. James Cuno and Neil MacGregor (Princeton, NJ: Princeton University Press, 2004), 104. 
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concerns, with challenges being made to a wide array of collecting activities, including those 

implicated in histories of military conquest and colonial practices.  Vigorous debates (about such 

objects as the so-called Parthenon marbles7 and the bronze plaques and masks of Benin surge8) 

have occurred in professional gatherings as well as in the mass media.9  Within these heated 

discussions, however, there certainly exists a stated consensus that museums’ possession 

of cultural production acquired as the direct or indirect result of the Nazi persecution between 

1933-1945 of certain populations, primarily but not exclusively those targeted as Jews, is morally 

untenable. 

Based on that purported consensus, museums in many countries have been faced with 

requests for the restitution of objects in their collections. Such Holocaust-era restitution cases are 

often difficult to investigate as they are complicated by a variety of factors. To begin with, the 

scale of art looting that took place by the Nazis during the 12 years of their domination of Europe 

was massive, and comprised many types of confiscations, both institutional and personal, not all 

                                                        
7 Juan Pablo Sanchez, “How the Parthenon Lost Its Marbles,” National Geographic, April 2017, 
http://www.nationalgeographic.com/archaeology-and-history/magazine/2017/03-04/parthenon-sculptures-
british-museum-controversy/. Accessed August 15, 2017. This is but one article that details the plunder of 
the Parthenon sculptures and their subsequent looting by travelers and collectors in attempts to ‘save’ 
them from destruction. The most famous and significant of these were brought to London in 1803 by the 
former British ambassador to the Ottoman Empire, the nobleman Thomas Bruce—also known as Lord 
Elgin. 
8 Salome Kiwara-Wilson, “Restituting Colonial Plunder:  The Case for the Benin Bronzes and Ivories,” 
DePaul Journal of Art, Technology & Intellectual Property Law 23, no. 2 (2013): 376. In the nineteenth 
century, Britain’s colonization and dominance over its colonies was extensive and ruthless. Their 
dominance over the colonized occurred through erasure of cultural identity and instilling within them a 
sense of inferiority. It is argued, that because of these similarities the principles that justify the restitution 
of Nazi-looted art may also be used to justify the return of pillaged cultural property. The Benin bronzes 
currently held in British and American collections can be traced back to the 1897 punitive expedition 
which involved the British invasion of Benin and the subsequent massacre.  
9 For more on museums and colonial looting see: Douglas Howland, Elizabeth Lillehoj, and Maximilian 
Mayer. Art and Sovereignty in Global Politics. New York: Palgrave Macmillan, 2017. This compilation 
explores the relationship between culture, artworks and the practices of sovereignty. Authors explore 
different global debates involving the demonstration of power and formation of national identities through 
property and national patrimony. See: Moira G. Simpson. Making Representations: Museums in the Post-
Colonial Era. London: Routledge, 2006. This source looks at the enduring influence of the museum’s 
colonial origins and recent shifts in museum studies and management that has changed the way they 
function and their relationships with the cultures represented within their collections – indigenous, 
minority cultures and communities, to name a few. It focuses on the culture of change and new forms of 
museological practices that have been asserted in case studies from Canada, the United States as well as 
Australia and New Zealand.   
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of which are recognized even to this day as illegal.10 Actions which are considered illegal began 

as early as 1933, with “forced sales” contaminating the art market from that point on, with many 

opportunities for the movement of art objects being possible and many fates for the individuals 

persecuted also being possible.   In many cases, the loss of personally-held family documentation 

is a very real problem for researchers, even when owners fled successfully or survived invasions 

and the death camps. Additionally, and as suggested by the Nuremberg Trials, carefully falsified 

documents to conceal the forced nature of  transactions involving fixed and movable property were 

created. 11  In the post-war period, “neutral” countries, like Switzerland, have been caught 

employing administrative stalling tactics and legal barriers about their activities during the war, 

and institutions in a key Axis country like Austria have, until recently, made access to critical 

documentation extraordinarily difficult.12 Museums thus face the need to wade through situations 

in which essential information may be hidden, irretrievably lost or impossible to locate in a timely 

fashion. 

Over the last twenty years, a succession of books, documentaries and fiction films have  

captured the imagination of many and helped educate the public in the complexities that have 

embroiled the art world in debates about the ethics of ownership and restitution.13 This interest is 

further sustained by the fact that even decades after the end of World War II,  significant numbers 

of artworks looted from the  victims of national socialism continue to be discovered, sometimes 

under sensational circumstances such as the recent discovery of  close to  1300 works of art in a 

Munich apartment.14 If  the majority of situations are far less dramatic, research exposing the 

                                                        
10 See discussions of “degenerate art” taken from German museum at various points in this thesis.  
11 Jennifer Anglim Kreder, “Fighting Corruption of the Historical Record: Nazi-Looted Art Litigation,” 
Kansas Law Review (December 2011): 88. 
12 Melissa Muller and Monika Tatzkow, Lost Lives, Lost Art: Jewish Collectors, Nazi Art Theft and the 
Quest for Justice (New York: Vendome, 2010), 169. See also: Republic of Austria v. Altmann, 541 U.S. 
677 (2004).  
13 Hector Feliciano, The Lost Museum (New York: Basic Books, 1997). See also: The Monuments Men 
(2014, dir. George Clooney), Woman in Gold (2015, dir. Simon Curtis) and Rape of Europa (a book 
written in 1994 by Lynn H. Nicholas and adapted as a documentary in 2006 by Richard Berge, Bonni 
Cohen and Nicole Newnham). 
14 “Gurlitt Case Overview,” accessed May 26, 2017, http://www.lootedart.com/R4O4QY486811. See 
also: Fact Sheet - Results on Munich Stock of Artworks, Taskforce Schwabinger Kunstfund, 
http://www.taskforce-kunstfund.de/fileadmin/_downloads/factsheet_en.pdf, accessed July 19, 2017. Of 
1258 total works found, 507 were found not to be looted, 499 remain under suspicion and were posted on 
the Lost Art online database, 252 require further research before they can be properly categorized. 
Concerning restitution claims resolved, 62 out of 118 claims were resolved with remaining ones still 
subject to review or require ongoing research.  
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presence of potentially tainted objects in museum collections place the concerned institutions in 

occasionally uncomfortable, and certainly challenging positions.15 As already mentioned, even 

after lengthy institutional critiques, the museum’s primary contribution to society are said to be 

vested in its mandate to collect, preserve and interpret objects, with public trust being engendered 

through the mounting of exhibitions that provide the public thoughtful and thought-provoking 

access to cultural knowledge.16 However, its relationship to its collections is two-fold, because the 

same objects that underwrite its authority as a vehicle for knowledge and understanding also 

represent the museum’s financial assets.  The museum thus faces competing responsibilities when 

it comes to creating policies and practices that guide it toward both achieving its primary mission 

of meeting its legal and ethical obligations.17 With regards to Holocaust-era restitution matters, 

this balancing act is made even more urgent because of the widespread understanding that time is 

quickly running out to make reparations to the family members of those wronged who either still 

have direct recollections or second-hand knowledge of those who were directly persecuted. 

Regarding Nazi-spoliated art restitution, museums have sometimes acted favorably for 

claimants but they have also often acted, sometimes aggressively, against the interests of 

claimants. Within the United States, the framework concerning debates on looted art and 

antiquities in general frequently focus on legal and judicial perspectives, but moral and ethical 

expectations have also played very strong roles when it comes to the situation of museums in 

Holocaust-era restitution claims. This thesis takes the case study of one particularly influential 

American museum – the Museum of Modern Art in New York City (MoMA) – to examine the 

complexity of factors confronting today’s museums as they negotiate restitution claims under an 

evolving network of laws, policies and international treaties, as well as expectations from 

professional associations and the public.  The choice of MoMA was a conscious decision. With its 

decision to create an authoritative collection of modern art coming at a time when the possibility 

of acquiring tainted art was high, and with a continuing belief in the strength of its foundational 

mandate as a leader in the field, MoMA’s history and its prominence in recent restitution cases 

make it an especially rich subject for study. Its elite position within the museum world also 

                                                        
15 Jessica Schubert, “Prisoners of War: Nazi-Era Looted Art and the Need for Reform in the United 
States,” Touro Law Review 30, no. 3 (2014): 675. 
16 Tam, “Museums We Trust: Analyzing the Mission of Museums, Deaccessioning Policies, and the 
Public Trust,” 854. 
17 Ibid. 
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suggests it may serve as a model, both positive and negative, for other institutions.  This thesis 

argues that there is currently an urgent need for MoMA and, by extension, other American 

museums to look more deeply into their policies and practices, and to participate more actively in 

developing and enforcing new policies towards approaching restitution claims in ways that ensure 

public trust. 

 

In 1933, the National Socialists’ seizure of power quickly gave rise to policies of political 

and racial “cleansing,” with Communists and trade unionists being early targets of persecution in 

the political field, along with artists and intellectuals who were thought to contribute to the 

degeneration of the “German spirit”.18  Jews comprised the largest population of those considered 

to have contaminated the “purity” of the German race, although they were joined by groups like 

the Sinti and Roma, LGBT people, Christians such as Jehovah’s Witnesses and other religious 

groups, and those who were described as mentally or physically handicapped.19 These persecutions 

resulted in millions murdered and forced many others to flee Europe, sometimes permanently. 

Less thoroughly mapped out than the impact of the events of 1933-1945 on the actual lives of 

individuals have been the ways in which the National Socialists used the confiscation of property, 

fixed and moveable, to demoralize, degrade and financially benefit from those they had decided 

were a danger to the expanding goals of the “Germanic people”. The Einsatzstab Reichsleiter 

Rosenberg (ERR) was one taskforce created under the aforementioned political and racial policies 

and its goal was to track down valuable artworks dispersed throughout the world for ‘repatriation’, 

whether they were legally or illegally obtained.20 In both Germany and occupied countries general 

pillaging was also conducted under the justification of prepayment and advance for war reparations 

or to be used by the Third Reich as barter for more valuable pieces.21 The brutal deprivation of 

rights and the persecution of individuals have slowly but surely been brought into sharper focus 

by scholars. For instance, within Germany, those persecuted were forced to flee for survival under 

                                                        
18 Stephanie Barron and Peter Guenther, “Degenerate Art”: The Fate of the Avant-Garde in Nazi 
Germany (Los Angeles, California: Los Angeles County Museum of Art, 1991), 11. 
19 Ibid. 
20 Kreder, “Fighting Corruption of the Historical Record: Nazi-Looted Art Litigation,” 88. 
21 Feliciano, The Lost Museum, 33–35. 
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forfeit of their possessions and violent riots were organized and resulted in the ransacking and 

destruction of primarily Jewish homes and businesses.22  

After the war, there were numerous initiatives that targeted the reclamation of Nazi-looted 

cultural property, although it was difficult to encompass any serious accounting of what had taken 

place before organized, systematic confiscations had taken place. In recent years, the most well-

known of those redresses has been the activities of the “Monuments Men”, over 400 individuals 

who belonged to the Monuments, Fine Arts, and Archive (MFAA) program formed across the 

Allied countries in 1943. Their stated goal was to save and preserve the culture of Europe during 

and after the war, and after massive, hidden Nazi repositories of European art and material culture 

were discovered, to try to get stolen property back to the institutions and individuals affected. 

Collecting points were established in Germany, including two central points in Munich and 

Wiesbaden, where MFAA personnel processed large shipments of items arriving from repositories 

and prepared them for return to their countries of origin, the procedure often included attempts at 

identification and visual documentation but it was assumed that the countries who received 

shipments would do further research to facilitate accurate returns.23 

In France, the Commission de Récupération Artistique (CRA) was founded in 1944 to help 

recuperate and restitute cultural works previously stolen by the Nazis.24 However, these attempts 

were complicated by the loss of people and information and by the resistance shown by different 

governments and legal systems to properly address the question of restitution. The post-war vigor 

for recuperation and restitution gradually morphed into disinterest over time. For example, after 

the CRA was dissolved in 1949, the works under its care was divided for safekeeping among 

national museums and the rest were put up to auction. However, in recent years, we have seen 

                                                        
22 Matthias Frehner and Daniel Spanke, Modern Masters: “Degenerate” Art at the Kunstmuseum Bern 
(Munich: Prestel, 2016), 54. 
23 Greg Bradsher, “Monuments Men and Nazi Treasures,” Prologue 45, no. 2 (Summer 2013): 16. See 
also: “The OSS and Project SAFEHAVEN — Central Intelligence Agency,” accessed May 26, 2017, 
https://www.cia.gov/library/center-for-the-study-of-intelligence/csi-publications/csi-
studies/studies/summer00/art04.html. The United States embarked on initiatives like program 
‘Safehaven’, aimed at locating German financial and cultural assets, including art distributed in 
previously occupied and neutral territories. As we now know, the stores of plundered goods were also 
sometimes ransacked as trophies by the Allied forces tasked with tracking down confiscated property in 
the attempts to return them to their rightful owners. 
24 Greg Bradsher, “Documenting Nazi Plunder of European Art,” The Record (November 1997). 
https://www.archives.gov/research/Holocaust/records-and-research/documenting-nazi-plunder-of-
european-art.html. Accessed August 15, 2017. 
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improvement. In 1996, a complete illustrated list of the Musées Nationaux Récupération (MNR)’s 

depository was compiled and made available on the French Ministry of Culture and 

Communication website. Moreover, in 2008, an exhibition entitled “Looking for Owners: 

Custody, Research and Restitution of Art Stolen in France during World War II,” was organized 

by the French government, and a companion exhibition was held in Israel entitled “Orphaned Art: 

Looted Art from the Holocaust in the Israel Museum.” Both sought to help further identify 

ownerless works as well as educate the public about Nazi spoliation during the war.25 Similar 

efforts were pursued in Austria. Immediately after the war, it had restitution laws enacted but did 

not provide a hospitable climate for claimants coming forward. It was only in 1998, two years after 

what has become known as the scandal of the Mauerbach Auction, that Austria endorsed serious 

change through the creation of its Federal Restitution Law and the subsequent establishment of a 

commission for provenance research and a committee that dealt specifically with restitution 

cases.26  

                                                        
25 “ADDIN ZOTERO_ITEM CSL_CITATION {"citatong To?’ in France and Israel,” Commission for the 
Compensation of Victims of Spoliation (August 24, 2008). Accessed August 15, 2017. 
http://www.civs.gouv.fr/news/exhibition-who-do-these-paintings-belong-to-in-france-and-israel/. 
Requests for restitution as a result of the exhibition were to be addressed to the Archives Department of 
the French Ministry for Foreign and European Affairs. 
26 Conference on Jewish Material Claims Against Germany and World Jewish Restitution Organization, 
(Terezin, Prague, 2009), 8, http://www.claimscon.org/forms/prague/looted-art.pdf. See also: Konstantin 
Akinsha, “The Mauerbach Scandal,” ARTnews, January 2, 2009, 
http://www.artnews.com/2009/02/01/the-mauerbach-scandal/. And Barry James, “Art Looted by Nazis to 
be Auctioned in Austria,” The New York Times (October 15, 1996) 
http://www.nytimes.com/1996/10/15/style/art-looted-by-nazis-to-be-auctioned-in-austria.html. Accessed 
August 15, 2017. The 1996 Mauerbach Benefit Sale, at its time, was considered a triumphant conclusion 
to the story of thousands of artworks and art objects confiscated from Austrian Jews by Nazis that were 
previously kept in custody of the Austrian government post-war. The Austrian government had made no 
efforts to find the rightful owners of objects until 1969, when Nazi hunter Simon Wiesenthal published a 
list of seized objects in possession of the Austrian government. 543 claims were filed after the list was 
published with a mere 33 paintings returned, the rest were stored in a monastery in Mauerbach. The 
deadline for claims was set for December 31, 1972. In 1986, the Jewish Restitution Successor 
Organization negotiated a new claims process and the government agreed to relinquish title to all 
artworks not restituted at the end of the process. 77 paintings and 236 other objects were returned. In 
1996, after Austria transferred the remaining objects to the Federation of Jewish Communities in Austria, 
Christie’s auctioned them at the Mauerbach Benefit Sale. Austrian officials had assured the Jewish 
community that the objects were ownerless and all possible efforts to establish and locate rightful owners 
had been made and failed. In a show that opened in Vienna on December 2, 2008, the Wachsmuth-Lillie 
installation was a slide projection of photos of the backs of paintings auctioned at the sale clearly indicate 
numbers and labels which have the name of the former owners, revealing that the works could have been 
returned prior to the sale.  
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Some of the most important developments for the restitution of cultural objects and other 

assets confiscated in the Nazi period have only occurred more than half a century after World War 

II ended.  In 1997, the Association of Art Museum Directors (AAMD), an American organization, 

expressed its concern over the subject of looted art and began to draft guidelines for its members. 

By 1998, after decades of near neglect, the issue of Nazi looted art had again become an 

international concern and representatives from 44 national governments and 13 non-governmental 

organizations gathered in Washington, D.C., for a conference on Holocaust-era assets, an event 

co-hosted by the United States Department of State and the United States Holocaust Memorial 

Museum.27  Among other things, they agreed to voluntary principles meant to guide attitudes and 

actions regarding art that had been confiscated from individuals or targeted cultural institutions, 

these intended to close off the unfinished business of World War II and the moral wrong of 

continuing to benefit materially from injustice. 28  Central to the consensus reached in these 

principles was the notion of timely ‘just and fair solutions’ in an international arena in which legal 

systems took radically different forms.29 Delegates agreed that “consideration should be given to 

unavoidable gaps or ambiguities in provenance in light of the passage of time and the 

circumstances of the Holocaust era,” and that it made sense to establish national commissions or 

other bodies, with balanced memberships, “to assist in addressing ownership issues.”30  Many 

major European countries like Austria, France, Germany, the Netherlands and the United Kingdom 

have followed through on their commitment to the spirit of the Washington Conference by 

establishing national processes and mechanisms for the alternate resolution of disputes, generally 

in the form of advisory committees or commissions to review claims for the restitution of art made 

against public institutions.31  

                                                        
27 “1998 The Washington Conference on Holocaust Era Assets” (Washington, DC: U.S. Department of 
State, U.S. Holocaust Memorial Museum, December 3, 1998), 
https://fcit.usf.edu/holocaust/resource/assets/index.HTM. Accessed August 15, 2017. 
28 Ibid., 4. 
29 “1998 The Washington Conference on Holocaust Era Assets.” See: Washington Conference Principles 
on Nazi-Confiscated Art. 
30 Ibid. 
31 “Report Concerning Current Approaches of United States Museums to Holocaust-Era Art Claims” 
(World Jewish Restitution Organization, June 2015). See also: David Rowland, “Nazi Looted Art 
Commissions After the 1998 Washington Conference: Comparing the European and American 
Experiences,” Kunst und Recht 3, no. 4 (2013): 83-93. In 1998, Austria introduced into legislation, the 
“Federal Law regarding the return of artworks from Austrian Federal museums and collections” and 
established a government commission and advisory committee; France established the “Commission 
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A review of the progress made by these commissions can be found in the documented 

proceedings of the 2012 “Symposium on International Collaboration in Claims for Nazi-Looted 

Art”, which focused on alternatives to litigation in Nazi-art disputes.32 Oddly enough, the United 

States, although prominent in organizing the 1998 conference in Washington, did not afterwards 

move to create a commission to deal with looted art. The United States has maintained that it 

operates under unique circumstances, because most of its museums function as non-profits and, 

unlike the traditional model where museums are largely supported by the national government, 

American museums keep their operations going from a variety of funding sources: from 

government grants, private donations and, increasingly, from earned and investment income.33  

This difference in governmental support has been cited as the reason why claimants and museums 

should work out claims between themselves and turn to the courts if they cannot achieve 

resolution.34 Effectively, American museums have received but the most general of guidance as 

they have addressed growing rather than diminishing numbers of claims, each grounded in specific 

circumstances.  

My thesis considers the current value systems of American museums concerning the issue 

of restitution by looking closely at the conduct of MoMA in New York City. In a country where 

no governing bodies yet exist to officially guide (let alone regulate) restitution claims and 

museums to ensure they are upholding their commitment, the choice to use MoMA as a case study 

is directly connected to the scope and perceived authority of its collection, as well as the fact that 

                                                        
d’indemnisation des victimes de spoliations intervenues du fait des législations antisémites en vigueur 
pendant l’Occupation (CIVS)” in 1999; the United Kingdom established the Spoliation Advisory Panel 
(SAP) in 2000; Britain introduced the Holocaust (Return of Cultural Objects) Restitution Act in 2009; 
Germany established an art advisory commission in 2003 called the Limbach Commission; and the 
Netherlands established the Restitution Committee in 2001. These efforts have not gone without criticism 
however, and even the Dutch commission once considered a model has faced scrutiny for passing 
judgments where the panel’s balance-of-interests test increasingly weighed the significance of the work to 
public collects over the emotional attachment of the claimant. See: Nina Siegal, “Are the Dutch Lagging 
in Efforts to Return Art Looted by the Nazis,” The New York Times (May 12, 2017). 
https://www.nytimes.com/2017/05/12/arts/design/are-the-dutch-lagging-in-efforts-to -return-art-looted-
by-the-nazis.html). Accessed August 15, 2017. 
32 Evelien Campfens, “Fair and Just Solutions? Alternatives to Litigation in Nazi-Looted Art Disputes: 
Status Quo and New Developments” (The Hague: Eleven International Publishing, 2015), 
http://www.restitutiecommissie.nl/sites/default/files/Fair_and_Just_Solutions-web-compressed.pdf. 
33 Philip Katz, “Service Despite Stress: Museum Attendance and Funding in a Year of Recession” 
(American Association of Museums, February 2010), 3–4, http://www.aam-us.org/docs/research/acme-
2010.pdf?sfvrsn=2. Accessed August 15, 2017. 
34 “Report Concerning Current Approaches of United States Museums to Holocaust-Era Art Claims,” 9. 
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it has been very visible in a series of recent restitution claims and debates. Because of the timing 

of so much of its collecting activities, according to MoMA’s provenance project website, MoMA 

“owns approximately 800 paintings created before 1946 and acquired after 1932, that were or 

could have been in Continental Europe during the Nazi era”.35 In undertaking my study of MoMA, 

as would be the case in any other institutional investigation, it quickly became evident that many 

of the factors which help define and shape an institutional ecology can be traced through the 

individuals heading the museum. 36  Two individuals will be important to my study of this 

institution: MoMA’s founding director, Alfred H. Barr, Jr. who was fundamental in forming the 

early museum and helped develop its first focused collecting program, and current director Glenn 

D. Lowry, who was trained as an art historian by Samson L. Faison, Jr. (one of the so-called 

Monuments Men) and who has held his position since 1995.37  

A close look at the history, policies and practices of one museum is intended to further 

understanding in relation to other American museums. As this thesis will demonstrate, American 

museums have taken to fighting claims on very narrow grounds in courts, arguably breaking their 

own codes of ethics and by extension causing the American government to run the risk of 

appearing to break its international commitments by using the courts as a forum to resolve 

Holocaust-era claims based on technical grounds rather than on their merits.38 There is a sense that 

museums in the United States have been slow to sensitize themselves to the realities of looted 

cultural property at a time where their cooperation might have been expected and have helped 

model appropriate behavior. James Cuno, art historian, former museum director, and current 

president of the J. Paul Getty Trust, is controversial for his ideas about “universal museums,” 

which harken back to enlightenment ideals and European imperialism, and causes concern for 

                                                        
35 “Provenance Research Project,” Museum of Modern Art, accessed September 14, 2016, 
https://www.moma.org/collection/provenance. 
36 Ibid. 
37 Douglas Martin, EM CLane Faison Jr., 98, Dies; Art Historian and Professor,maThe New York Times, 
(November 14, 2006). http://www.nytimes.com/2006/11/14/obituaries/14faison.html. Accessed August 
15, 2017. “Mr. Faison’s achievement was taking young men at what was then an all-male school and 
diverting them from careers as doctors and bank executives by turning them into art history majors. A 
typical disciple was Glenn D. Lowry, a pre-med student in the early 1970’s whose main interest was 
skiing but who tagged along on an impromptu tour Mr. Faison happened to give of Williams’s highly 
respected art museum.” 
38 Jennifer Anglim Kreder, “Guarding the Historical Record from the Nazi-Era Art Litigation Tumbling 
toward the Supreme Court,” University of Pennsylvania Law Review 159, no. 253 (2010): 254. 
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those who wish to see various forms of colonial pillage rectified. But at the core of his belief is the 

important role that museums play within society, having stated that:  

… the modern [museum] should engage, address, and intend to change the values 
of contemporary society, from a set of defined values, institutional values, which 
were its founders’ values. It should take risks, stand against inherited values and 
stand for the truculently difficult in modern art.39 

I interpret his conviction as supporting the belief that American museums can and should play 

pivotal roles in confronting the unprecedented assault on intellectual, artistic and professional 

communities of Europe under the Third Reich.  

Critics have challenged museums like MoMA by voicing concerns about how these 

institutions have chosen to deal with restitution claims. In particular, they have been very quick in 

recent years to denigrate MoMA as an institution that “has refused steadfastly ever since the end 

of the Second World War to return anything to anyone” whose founding director had 

“disingenuous and clever ways of acquiring looted art on the European market.”40 Although 

MoMA has had its fair share of harsh critics, I will demonstrate through my historical research, 

that the museum has been in an especially difficult position because of the conditions under which 

much of its “classic” acquisitions took place. I will also argue that MoMA could set a different 

and very powerful example, through its statements and actions, by acknowledging and acting on 

this history and by educating its supporters and public, to go beyond notions of possession. While 

this case study examines the treatment of Nazi-looted art in one American institution, the issues 

under consideration have transferable moral significance across the larger debate of stolen cultural 

property, so often entrenched within histories of violence and subjugation. Thus, MoMA could 

help model even larger patterns of thought in the museum world. 

My approach to this project is interdisciplinary and draws from heritage ethics and critical 

museum studies.41 I take as a point of departure the writings of Katarzyna Murawska-Muthesius 

                                                        
39 James Cuno, “Art Directors in Conversation,” in Imagining the Future of the Museum of Modern Art 
(New York: Museum of Modern Art, 1998), 66. 
40 “O Canada! Where Did You Go Wrong?,” Plundered Art: A Perspective from the Holocaust Art 
Restitution Project, September 13, 2012, http://plundered-art.blogspot.ca/search?q=glenn+lowry. 
Accessed August 15, 2017. 
41 Some of these sources include: John Henry Merryman, and John O. Haley. Imperialism, Art and 
Restitution. Cambridge: Cambridge University Press, 2009 and Bettina Messias Carbonell. Museum 
Studies: An Anthology of Contexts. Malden, MA: Wiley-Blackwell, 2012.  
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and Piotr Bienkowski on the “critical museum” as well as inspiration from Andrea Fraser’s article 

“From the Critique of Institutions to an Institution of Critique”, written in 2005. These scholars 

advocate for a theoretical concept of museums as institutions that have a social mission to be self-

reflexive and critical. These theories also position the museum as an institution operating within 

the network of material culture and analyze the space between museum theory and practice by 

looking at their operations, from the drafting of management plans or the framing of visitor 

experiences, surveys and exhibition briefs. 42  Each of these scholars believes that museums, 

especially art museums, could benefit from absorbing social critique by turning themselves into 

sites of resistance.43 They also believe that museums have active roles to play in encouraging the 

public to understand the complexity of the present world through acknowledging the significance 

of memory and the past in the development of an increasingly transnational and diverse public.44 

The study of the ethics of cultural heritage was also important to my research because of its 

treatment of different ways museums could use their collections and positions of cultural authority 

to “give voice to the underprivileged and to take a stance in the controversies about the issues most 

fundamental to the contemporary world”.45  It became integral to my research to explore the 

conceptual, political and ethical issues museums and those who work within it as a means to begin 

think about ethical responsibilities not as pertaining to the past, but essential to a domain invested 

in the future and the consequences of their social actions.46  

My research also includes an in-depth study of archival documents from MoMA, the 

Archive of American Art and Columbia University. These documents include acquisition lists, 

exhibition leaflets, speeches, and minutes of meetings, all of which all helped me understand the 

institution’s history through a comparative analysis of its official narrative and the one revealed 

through archival investigation, sometimes revealing the more challenging periods in its history. 

This approach was especially helpful in writing about MoMA’s creation and early years under 

founding director Alfred H. Barr, Jr. To further reinforce my study and aid in developing certain 

                                                        
42 Susan Pearce, Objects, and Collections: A Cultural Study (Washington, DC: Smithsonian Institution 
Press, 1993), 9. 
43 Katarzyna Murawska-Muthesius and Piotr Piotrowski, “Introduction,” in From Museum Critique to the 
Critical Museum (London: Routledge, 2016), 1. 
44 Ibid., 2. 
45 Ibid., 1. 
46 Tracy Ireland and John Schofield, The Ethics of Cultural Heritage, Ethical Archaeologies: The Politics 
of Social Justice, 4 (New York: Springer, 2015), 2.  
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key ideas, I had contacted the museum and restitution lawyers for interviews, as well as putting in 

a request to the museum for access to any unpublished material they might be willing to share. To 

this day, these efforts have been met with silence. In the meantime, I have consulted a variety of 

written and published statements from newspaper articles and essays to support my research, 

especially as they relate to what might be termed “museum policies” regarding acquisitions.  

Obviously, additional sources consulted include journal articles and case law surrounding 

restitution claims brought against MoMA as well as books that examine museum mandates and 

policies.  

My thesis is divided into three sections. Part one outlines the historical background of how 

artworks confiscated from Germany’s museums, Jewish households, private collections and 

dealers found (or may have found) their way into the Museum of Modern Art. Part two focuses on 

the climate at MOMA with respect to restitution after 1998, particularly as it pertains to the 

protocols and procedures created by the professional organizations like the American Alliance of 

Museums (AAM) and the American Association of Museum Directors (AAMD) in order to fulfill 

the promise of Washington. Part three will assess the record of MoMA to date, and will then go 

on to argue that museums like it may still be best placed to address the issue of looted art within 

the American context, due to their function as sites for cultural production and their duty to the 

public. The conclusion speaks to whether or not cultural institutions and museum professionals 

have worked hard enough to correct historical injustices of Nazi-era art looting and reviews the 

very recent Holocaust Expropriated Art Recovery (HEAR) Act that was signed into law by the 

Obama administration on December 16, 2016 as a way of broaching ideas for the future. 
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Section 1: Building “The Modern”: MoMA’s Foundations and Wartime Collecting 
Practices  
 

When the Museum of Modern Art opened on November 7, 1929, ‘modern’ art was still understood 

as meaning new or contemporary production. The meaning of ‘modern’ over time has been the 

subject of a series of lively debates but today is largely understood to comprise the artistic 

production of avant-garde artists operating from the mid-19th century until the mid-20th century, 

with its watershed moment being in the early twentieth century.47 A large part of what modern art 

signifies today was defined by MoMA’s early acquisitions and programming under its first director 

Alfred H. Barr, Jr. and the museum’s institutionalization of modernism as the “official mode of 

representation of the twentieth century.”48 The museum’s infancy was in the years between the 

Great Depression and World War II, a period that proved formative in MoMA establishing itself 

as what many still consider to be the foremost worldwide institution for modern art.  However, 

this seminal period was not one in which only aesthetic concerns were central: it was also marked 

by the awareness of the profoundly unsettling political events transpiring in Europe.  

Although the Nazi occupation of Paris in 1940 and the subsequent creation of the 

collaborationist Vichy regime represented to many the destruction of a certain idea of democracy, 

individualism and cosmopolitanism, and therefore the demise of a symbol of Western 

civilization,49  it was well understood prior to that event that Nazi ideology, championing the 

superiority of a “pure” German nation,50  had already sought in very strong ways to control cultural 

programs. It did so by enacting policies that affected the cultural arena at large from literature, 

film, music, radio and press, to dismissing academics and intellectuals from teaching posts, 

condemning artists who worked in modern styles as ‘degenerate’ no matter what their political 

                                                        
47 Richard Brettell, Modern Art: 1851-1929. Capitalism and Representation (Oxford: Oxford University 
Press, 2006), 3. Some sources mark the Great Exhibition of 1851 as the starting point, when photo-
mechanical reproduction became influential for the production of art and include artists whose works 
challenged traditional art practices by acknowledging the implication of new visual media, marked by 
innovation and experimentation with form. The years following World War II for many marks the 
transition into contemporary or postmodern art signalled by a radical shift in artistic production in the 
post-war years.  
48 Ibid., 7. 
49 Katy Siegel, Since ’45: America and the Making of Contemporary Art (London: Reaktion Books, 
2011), 49. 
50 Barron and Guenther, “Degenerate Art”: The Fate of the Avant-Garde in Nazi Germany, 11. 
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attitudes.51 As early as 1933, employees of cultural and educational institutions who were Jewish 

or were thought to engage in “Judeo-Bolshevist” patterns of “non-conformist” thinking were 

removed from their positions and, in the case of living visual artists, prevented from exhibiting, 

sometimes even practicing.52  As the Nazi era unfolded, Jewish participation in cultural life in 

almost any form, including ownership of works of art and the operating of art galleries and auction 

houses, was considered unacceptable and was effectively eradicated. For an institution like MoMA 

and its supporters, attention would likely have been most acutely drawn to the fact that works of 

modern art during this time, some privately held and others held by state institutions, were 

denounced as ‘degenerate.’ Such works were confiscated, paraded in exhibitions such as the series 

labelled Entartete Kunst that began in Munich in 1937,53 and were subsequently banned from 

public view, destroyed or sold in order to generate income for the Third Reich.54 Intellectuals in 

literature, film, and the visual arts were effectively charged with degeneracy, leading to the 

confiscation of 16,000 avant-garde works from national museums, including objects created by 

artists who today are recognized as canonically modern, such as Max Beckmann, Marc Chagall, 

Otto Dix, George Grosz, Wassily Kandinsky, Ernst Ludwig Kirchner, and Emil Nolde.55 This 

purging of the cultural sphere represented “a state-sponsored iconoclasm with far reaching 

consequences,” leading to a lasting distortion of museum history and records continuing to this 

day.56 

With the political and cultural crisis sweeping across Europe, it became conceivable that 

the traditional role that Europe had held as centre of the cultural world would pass to the United 

States.57 As military conflict extended throughout Europe, it became increasingly clear that the 

economic strength of the United States would be decisive in the battle at hand.58 The United States 

                                                        
51 Ibid., 9.  
52 Frehner and Spanke, Modern Masters : “Degenerate” Art at the Kunstmuseum Bern, 9. 
53 Ibid., 20. See also: Barron, “Degenerate Art”, 20. Entartete Kunst was supposed to last until the end of 
September, but the astonishing attendance by public prompted them to extend the viewing until end of 
November as well as circulating it to other German cities like Berlin. It toured to 13 German and Austrian 
cities through April 1941.  
54 Ibid, 18 
55 Marie-Paule Jungblut, Looted!: Current Questions Regarding the Cultural Looting by the National 
Socialists in Europe (Luxembourg: Musée d’histoire de la Ville de Luxembourg, 2008), 17. 
56 Frehner and Spanke, Modern Masters: “Degenerate” Art at the Kunstmuseum Bern, 18. 
57 Serge Guilbaut, How New York Stole the Idea of Modern Art: Abstract Expressionism, Freedom and 
the Cold War (Chicago: University of Chicago Press, 1983), 55. 
58 Ibid. 
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had long felt itself stand in distinct contrast to old Europe and with the unfolding of World War II, 

the possibility of a shift away from the historical past and towards establishing a modern cultural 

hub in America became achievable.59 This new dynamic cannot have helped but to lend extra 

resonance to MoMA’s activities during these years.  

The American public had already been introduced to modernism in the controversial 1913 

International Exhibition of Modern Art (also known as the Armory Show). Today, it is considered 

to have been a key moment for American modernism and an event that introduced modern art to 

the United States, shocking the public with its radical aesthetic (including Marcel Duchamp’s 

famous readymade).60 Nevertheless, when MoMA opened its doors in 1929, modernism was still 

an affront to the sensibilities of much of the American public. They were not used to artwork 

depicting the chaos of the world around them, as the visual arts were more commonly viewed as 

sources of public edification, or as an escape from people’s tumultuous lives.61 The early museum 

emerged in the wake of these provocative debates and from the beginning endeavored to shake the 

public out of its lethargy towards the arts of its own day, introducing it to tenets of the avant-

garde.62  

Alfred H. Barr, Jr. was proposed by Paul J. Sachs63 to become MoMA’s first director.64 

Barr was perceived as a surprising and unlikely choice, viewed as outspoken, inexperienced and 

young.65 Sachs, however, respected Barr’s skilled grasp of the Harvard method of connoisseurship 

and its formalist point of view supplemented by his Princeton training in historical and 

iconographic research, and trusted his judgment and taste.66 Barr’s fondness for modern art became 

                                                        
59 Ibid.- 
60 Gail Stavitsky, “Americans and the Armory Show: An Introduction,” Confrontation 113 (2013): 135.  
61 Lynes Russell, Good Old Modern; An Intimate Portrait of the Museum of Modern Art (New York: 
Atheneum, 1973), 141. 
62 Ibid., 126. 
63 “Paul J. Sachs Correspondence Archive,” The Museum of Modern Art Archives, 1998, 
https://www.moma.org/learn/resources/archives/EAD/Sachsf. Accessed August 15, 2017. Paul Joseph 
Sachs comes from the influential Sachs banking family. Appointed Assistant Director of the Fogg Art 
Museum at Harvard in 1915, and its associate Director in 1923, he taught classes at Wellesley College 
and Harvard University, and was credited with training a generation of art museum professionals, among 
them Alfred H. Barr. Sachs was one of the founding members of The Museum of Modern Art, and served 
as a Trustee from October 3, 1929 through November 10, 1938. 
64 Alice Goldfarb Marquis, Alfred H. Barr, Jr.: Missionary for the Modern (Chicago: Contemporary 
Books, 1989), 64. 
65 Ibid. 
66 Ibid., 38. 
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instrumental in promoting the art of established European modernists in America and in 

introducing the movement to the American public and market. The preview of the new museum’s 

first show, held between 8 November and 7 December 1929, on the 12th floor of the Heckscher 

building, impressed the public with its carefully chosen artists and artworks.67 Barr had selected 

works by the four post-impressionist masters (Cézanne, Seurat, van Gogh and Gauguin) who were 

well respected by French critics and not as radical as  other more current, but controversial  “isms” 

(such as  Fauvism, Futurism, Cubism, Constructivism, Dadaism, and Surrealism). 68  The 

exhibition’s success earned Barr respect from critics and connoisseurs alike, converting many who 

were known for either their apathy or their antipathy towards modern painting.69 Critics hailed the 

opening of the new museum as marking the “final apotheosis of modernism and its acceptance in 

respectable society”.70 By 1936, the Museum’s influence was clear: only a few short years after its 

inception, modern art had become widespread in the United States and the value of modern art on 

the international market had increased exponentially.71 Barr would also be prominent in deepening 

the public’s understanding of twentieth century art with important exhibits like Cubism and 

Abstract Art (1936) accompanied by Barr’s iconic exhibition catalogue cover with its genealogical 

flow chart (Figure 1). However, both Barr and modernism would not be without their critics, for 

the association of modern art with politics would put it in a place where it could be to be blamed 

as communist and in the post-war years, when European artists were accused of overtaking 

American art production.72  

                                                        
67 Ibid., 67–71. 
68 Ibid., 69. 
69 Ibid., 71. Royal Cortissoz of the Herald-Tribune, known for his usual denunciation of Modernism 
remarked that the show had “some notable landscapes” with “two or three exceptional examples of still 
life”, writing with uncharacteristic kindness that the museum’s assemblage of works for the show was 
impressive.  
70 Ibid., 70. Under Barr’s directorship, MoMA expanded beyond its initial one-room exhibition gallery in 
the Heckscher building into a world-famous institution on 11 West and 53rd Street in Midtown Manhattan 
that would influence the public through its issued judgments and tastes, see p.127. 
71 Ibid., 175. Seurat’s La Grande Jatte, sold for $200 in 1891, was bought by the Chicago Art Institute for 
$25,000 in 1925, and $400,000 was offered by a bidder 1930 for the work. Its bid value had increased 
200,000% percent over 40 years. 
72 Marie Elisabeth Ohlinger, “A Balancing Act: Max Beckmann and Post-War American Cultural 
Politics,” MA thesis, Concordia University, 2016, 14. Barr’s support of modern art, his interest in 
political refugees and his travels to Eastern Europe and particularly, Russia, would also put him under 
suspicion as an individual and require him to be investigated before he was cleared to work for the 
government on the Advisory Commission to the Council of National Defense in 1940. 
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During the war, the avant-garde notions of individualism and freedom embodied in modern 

art became valuable symbols in the fight against fascism. Modern art indeed became associated 

with progress and freedom in the face of fascist propaganda manipulation.73 MoMA was more 

involved in modernism than any other American institution when it was founded and deeply 

attuned to the European scene, given that most considered American modernism had not yet had 

emerged with great strength. It lent its support to the plight of European artists and intellectuals 

who had begun to be  persecuted in Europe from 1933 onwards.74 In a 1939 report on MoMA’s 

activities, Barr wrote: “the catastrophe in Western Europe suddenly created an emergency toward 

which the museum, profoundly concerned with the preservation of cultural freedom, could not 

remain indifferent.”75 When the United States government’s Immigration Act of 1924 threatened 

to restrict refugees from coming into the United States during the war, activists and individuals 

concerned about refugees displaced by the war banded together in 1940 to establish the Emergency 

Rescue Committee (ERC), which was based out of New York City.76 MoMA had no official 

connection with the ERC. However, given that for many modern artists and intellectuals in Europe 

MoMA was a main point of contact in America, Barr was thus informally involved with the ERC’s 

activities. Both he and his wife, Margaret Scolari, worked with Varian Fry, one of the ERC’s 

founding members. Margaret aided by navigating government bureaucracy and drafting letters.78 

The Barrs, along with other individuals, also provided support in other means, such as by funding 

or by making appeals to the State Department for passport renewal on Fry’s behalf, providing him 

with affidavits and obtaining guarantees of support to help secure visas for artists.79 Fry travelled 

to France to help refugees obtain visas or to secure them passage to the United States and the Barrs 
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75 Chamberlain Papers (1939-1945), Folder 14, 235. The Museum of Modern Art, New York City. 
76 Varian Fry, Surrender on Demand (New York: Random House, c1945). 
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would send lists of particular artists’ names for Fry to track down such as Marc Chagall, Max 

Ernst, Pablo Picasso, Wassily Kandinsky, Jacques Lipchitz and Henri Matisse.80 During this time, 

MoMA organized wartime public programs like government-sponsored exhibitions to project 

America’s image as a society strongly invested in defending freedom and democracy, and also 

became strongly associated with the legacy of the Bauhaus. It sponsored retrospectives of the 

artists, architects and designers fleeing Germany and through them, promoting to the American 

public, the novel approaches to art pedagogy and experimentation that were the hallmark of the 

Bauhaus.81  

The early museum was still busy forming its core collection of modern artworks when war 

broke out in Europe in 1939. Acquisitions for MoMA during this period were, some might argue, 

fortuitously timed as the condemnation of modern art by the Nazi regime led to the destruction of 

thousands of works but also led to the displacement of many others that were sold off on the 

international markets of France and Switzerland to foreign buyers to help raise funds for the Third 

Reich. These sales took the form of auctions or transactions through sanctioned dealers who helped 

the dispersal of artworks into public and private collections worldwide. Thus, it is important not 

to forget that the opportunity to build the collection of the newly formed MoMA also coincided 

with the Nazi purge of modern art, and during this time, Barr was faced with an unprecedented 

                                                        
80 Marquis, Alfred H. Barr, Jr.: Missionary for the Modern, 186. Fry would end up helping over 2000 
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opportunity for acquisitions for MoMA’s fledgling collection.82 
Initially, MoMA’s founders had entertained the idea of a fluid collection from which older 

works would be deaccessioned to make room for newer contemporary works.83 The bequeathing 

of Lizzie P. Bliss’ sizeable collection to MoMA in 1931 discouraged the original idea of a changing 

collection: it was hard to ignore the enduring value of works by the likes of Paul Cézanne, Georges 

Seurat, Paul Gauguin, Henri Matisse and Pablo Picasso. 84  This idea underwent even swifter 

renovation as displaced European works became available. 85  By 1953, MoMA had entirely 

renounced the idea of deaccessioning in favor of creating a masterworks collection through which 

the museum committed itself to the responsibility of gathering and exhibiting the richest possible 

collection of what it defined as modern art.86 

Émigré art dealers were instrumental in changing the American museum landscape by 

helping museums acquire many valuable modern works during and for a time after the war.87 Curt 

Valentin was one such individual who specializing in twentieth century German and Austrian 

modernist art. Prior to coming to America, Valentin apprenticed in Hamburg under Karl Buchholz, 

a Berlin dealer, and one of the four sanctioned by Hitler to liquidate modern art from Germany. 

Buchholz employed Curt Valentin between 1934 and 1937 in Germany and helped him start his 

practice in the United States in 1937.88 Barr frequently dealt with Curt Valentin for his purchases 

of modern artworks, and the two nurtured a close friendship that would last until Valentin’s death 

in 1954. Today, on MoMA’s archive page, Valentin is described as one of the most “widely 

respected … astute dealers in modern art,”89 but the relationship of this individual to Barr and to 

MoMA warrants a much closer look than these laudatory comments suggest. 
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When Valentin emigrated to the United States, he opened the New York branch of the 

Bucholz Gallery and carried with him ‘degenerate’ art to sell.90 He also had in his possession a 

letter from the Reich Chamber of Fine Arts authorizing him to sell ‘degenerate’ art and enabling 

him to travel back and forth to Germany to obtain stock from Bucholz, a travel right he did make 

use of before American entry into the war.91 Valentin’s partnership with Bucholz would continue 

until the end of the war, allowing him to traffic works from Germany throughout the conflict. 

MoMA’s version of Valentin’s arrival to the United States provides a conflicting account. 

According to MoMA’s biographical note on its archives site: “Valentin was able to emigrate 

thanks to financial backing from MoMA trustee Edward Warburg and the support of Barr.”92 

Earlier, on June 30, 1942, Barr had written: “Mr. Valentin is a refugee from the Nazis both because 

of Jewish extraction and because of his affiliation with free art movements banned by Hitler. He 

came to this country in 1937, robbed by the Nazis of virtually all possessions and funds”.93 

Whatever the case, Barr later vouched for Valentin’s good character in his application to become 

an American citizen and with MoMA’s support, Valentin quickly established himself as the 

leading dealer in German Expressionist art in America. In addition to opening a branch of Bucholz 

in New York, he became one of the most important bidders, representing MOMA and other 

important clients, at the historically important Fischer sale in Lucerne, Switzerland held on 30 

June, 1939, featuring at auction around seven hundred works stripped by the National Socialists 

from various German museums.94  
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Barr was undoubtedly highly aware of the events transpiring overseas and the plight of 

artists by Nazi officials throughout the 1930s and early 1940s.95 In 1932, he travelled to Stuttgart 

to find treatment for insomnia, a condition that had been plaguing him since the museum’s 

opening.96 During his visit, he wrote an article entitled “Art Under the Third Reich” that detailed 

early observations of the National Socialists’ closing and control of art and galleries during his 

stay.97 The article was only published in the United States in 1945, after the end of the war. Had 

his observations been published at the time they were written, they would have been one of the 

early alerts to the American public as to what was happening to intellectuals, artists, and art under 

the Nazi regime.98 Knowing of Barr’s experience, his having seen what was happening in Europe 

well before war even broke out on September 3, 1939, raises suspicions about whether Barr was 

consciously taking advantage of the war and unusual opportunities provided by unethical art 

dealers and auctions of degenerate art in building up the museum’s collection.  

Although several paintings and sculptures that had been sold at the Fischer ended up in 

MoMA’s collection, Barr did not directly bid on any work there, instead providing Valentin with 

money to bid on MoMA’s behalf for the auction.99 Many dealers and museums boycotted the 
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auction in Lucerne, unwilling to encourage or support the Nazi war machine.100 MoMA’s position 

on this auction has been, to put it mildly, contradictory. In 1942, Barr wrote to MoMA manager 

Thomas Mabry: “I am just as glad not to have the museum’s name or my own associated with the 

auction.”101 To an Associated Press reporter a decade later, Barr implied that MoMA had boycotted 

the auction and thereby lost the best Munch ever on the market.102  

The works bought for Barr by Valentin at the Fischer Auction (namely André Derain, 

Valley of the Lot at Vers, 1912, taken at Cologne Museum; E.L. Kirchner, Street Scene, 1913, 

taken from the National Gallery of Berlin; Wilhelm Lehmbreck, Kneeling Woman, 1911, taken 

from the Berlin Gallery; Paul Klee, Around the Fish, 1926, taken from the Dresden Gallery; Henri 

Matisse, Blue Window, 1913, confiscated from the Folkwang Museum) were exhibited in “Art in 

Our Time”, a MoMA exhibition in the summer of 1939, with credits indicating they had been lent 

“anonymously” (Figure 2).103 Although some of Barr’s actions can be read as concern for the plight 

of artists and intellectuals abroad, archival findings suggest that Barr also had eyes on establishing 

Modernism in the United States through the emigration of influential intellectuals as well as  by 

building up a strong collection of modern masterworks. 104  MoMA’s acquisitions from this 

particular auction not only raises troubling questions about whether Barr’s desire to save artworks 

was for their preservation or to take advantage of the auction, but also insist that the honestly of 

his collecting ethos requires further examination.  

                                                        
100 Sophie Cachon, “Que S’est-Il Vraiment Passé Au 21 Rue La Boétie, Dans La Mythique Galerie 
Rosenberg?,” Sortir Paris, April 27, 2017, http://www.telerama.fr/sortir/que-s-est-il-vraiment-passe-au-
21-rue-la-boetie-dans-la-mythique-galerie-rosenberg,155071.php. Accessed August 15, 2017. Rosenberg, 
like some other dealers, was adamantly against the 1939 auction in Lucerne, warning potential buyers that 
currency harvest from the sale would “fall back on our heads in the form of bombs”. This also highlights 
Rosenberg’s objections to supporting in any way the 1939 auction. Paul Rosenberg was a Jewish art 
dealer who survived the war in exile in New York, having lost more than 400 paintings to Nazi-
confiscation. In this exhibition: 21 Rue la Boetie, 63 works exhibited that had passed through Rosenberg’s 
galleries are shown courtesy of private loans and explores the debate about restitution and transparency 
that still plagues many of their wartime provenances.  
101 Marquis, Alfred H. Barr, Jr.: Missionary for the Modern, 178. 
102 Ibid. 
103 Harriet Schoenholz Bee and Michelle Elligott, Art in Our Time: A Chronicle of the Museum of Modern 
Art (New York: Museum of Modern Art, 2004). 
104 Alfred Hamilton Barr Papers [mf 1933:1208-1209]. Archives of American Art, Smithsonian 
Institution.  Edward Warburg to Barr, suggesting that they try to entice Joseph Albers into the United 
States because it would be a “great feather in the cap of the Museum of Modern Art […] with Albers over 
here we have the nucleus for an American Bauhaus!” 



 Le 24 

Given American museums’ demand for cultural objects during the war, research by 

museums into new acquisitions often focused on authenticity rather than ownership and 

investigation. Barr himself stressed the importance of buying modern works as they became 

available during the war:  a vigorous purchasing campaign was insisted upon, and a discretionary 

fund was established that would allow immediate purchases to be enacted by the departmental 

committee headed by Barr.105 In the 1941 minutes for a meeting of the board of museum trustees,106 

the board agreed that the museum should not “bargain with artists nor try to beat down dealers 

below a reasonable profit. But should we not continue to take advantage of unusual opportunities 

for purchase….,” pointing out that well-timed purchases would stretch the purchasing fund and 

help amass a collection “that is worth more, so far as its purchased items are concerned, a great 

deal more than was paid for it.”107 Barr was an instrumental figure for MoMA’s early acquisitions, 

and both his specific views on and passion for modern art fuelled the museum’s acquisition policies 

during and after the war. Although Barr was eventually dismissed from his position in 1944 as 

museum director, he was still very much present in an advisory capacity until he was later named 

Director of the Collections in 1947.108 

The magnitude of the destruction and purge of artworks by the National Socialists has had 

far-reaching and lasting consequences on art history and for museums up to the present day. Our 

perception of modernism as outlined by the selective collection at MoMA, for example, has been 

taken as an authoritative account, even though it only pays homage to select ‘masters’, a group 

that sometimes ignores those whose careers were disrupted, and never recovered, or those who 

were murdered in death camps. 109  On a more “every day” basis, the art world became 

physically contaminated, not only by the presence of works of art purged for their “degeneracy” 

by the Nazis, but also by art that was looted, by direct seizure or through circumstances of duress 
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by those whose ethnicity had first led to persecution and then to mass murder.  As Jonathan 

Petropoulos has stated in his case study of modernist art dealers Curt Valentin and Otto Kallir-

Nirenstein110 – a text worth drawing upon here at some length –  émigré art dealers are thought to 

have conveyed to American collectors and museums objects that were caught up in these latter 

sets of dynamics:  

 
There is an Oskar Kokoschka self-portrait in MoMA's collection now that was once 
owned by a Jewish couple, Alfred and Rosy Fischer, who sold it to the Halle Museum in 
1924. Halle paid some of the purchase price, but not for all of it and stopped payments in 
the Nazi era because the family was Jewish (this was not uncommon). After the payments 
were stopped, the Nazis confiscated it, put it in the Degenerate Art exhibition and then 
sold it through Buchholz and Valentin to MoMA. This case has been studied by Andreas 
Hüneke and published in a book about the Fischer collection done by the Jewish Museum 
in Frankfurt. But because the Fischers were not paid in full by the Halle Museum, the 
Jewish couple retained certain rights to the picture…. 
 
An even more questionable artwork in The MoMA’s collection throwing doubt on Curt 
Valentin’s reputation is Paul Klee’s painting, Introducing the Miracle (1916). Valentin 
acquired the painting from left-wing German-Jewish cultural critic Walter Benjamin, 
who had bought it from Berlin dealer J.B. Neumann (1887-1961) prior to the Nazi seizure 
of power. Because of Nazi racial persecution, Benjamin emigrated to France. In 1940, 
after the German invasion of conquest of France, Benjamin was imprisoned in an 
internment camp in the South of France; as is well known, he managed to gain his 
liberation and attempted to flee over the Pyrenees Mountains to Spain. When he was 
detained by Spanish authorities, he committed suicide. It is unclear when or how Valentin 
acquired this painting by Paul Klee, but it would appear that it occurred after 1938 and 
1940: at a time when Benjamin was suffering economic persecution by the Nazis, 
including the loss of a significant part of his highly valued library…111 

With what we may now safely identify as MoMA’s evident desire to enrich its collection 

while engaging in what some at the time saw as less than seemly behavior, it is not surprising that 

the kind of onerous provenance research which might have halted the acquisition of such works as 

the Kokoschka and Klee paintings was not a top priority for the museum to demand of the dealer 

or to undertake itself... It is hardly surprising then, that restitution of looted art from the persecuted 

has become a problem that MoMA has had to confront in more recent times. Even a glance, 

however, at current, very public MOMA postings on the two-aforementioned paintings 

                                                        
110 Petropoulos, “Bridges from the Reich: The Importance of Émigré Art Dealers as Reflected in the Case 
Studies of Curt Valentin and Otto Kallir-Nirenstein.” 
111 Ibid., 29–32. 



 Le 26 

suggests this area needs to be probed thoroughly. Petropoulos’ assertions concerning the possible 

status of these objects made eight years ago are not even mentioned, let alone refuted.112  
 
Section 2: MoMA and Post-1998 Nazi-Era Art Restitution Claims  
 

In the years following the 1998 Washington Conference on Nazi-confiscated art and the 

enthusiasm generated by the gathering, restitution claims and cases have become increasingly 

prominent within the art world. Understanding restitution as a process beyond museums simply 

returning objects is central to this investigation. In their mission to protect and display cultural 

heritage, museums, it has been argued, must also preserve the historical record by denying shelter 

for misappropriated entities such as looted artefacts, objects and artworks. In the present, American 

museums have often taken to fighting claims in courts on technical grounds, despite 

acknowledging the pressing issue of Nazi-era art restitution, and having promised to identify and 

return works stolen during WWII and encourage cooperation nationally and internationally.113 In 

such cases, they appear not only to have breached their self-determined code of ethics but also 

have positioned their government to be seen as having broken international commitments of 

principle. This section of my thesis will examine the specifics of some of these apparent conflicts. 

 

For decades following the war, the search for Nazi-confiscated art was pursued by 

American-based Holocaust survivors and their families, often in isolated, unsupported situations. 

However, the declassification of wartime documents in the late 1990s helped by making previously 

unavailable records and documents accessible to the public. For example, the Clinton 

administration’s executive order 12958 of April 1995 expanded and accelerated the 

declassification of all such government records.114  These efforts, in addition to publication of 
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popular literature on looted artworks, brought the unresolved issue of Nazi-looted art back into the 

public purview.115 In May 1997, the ‘Eizenstat Report’ was produced by an alliance of United 

States government historians, researchers, policy makers and diplomats, calling for even greater 

public access to all Holocaust-era records. Launched in June 1998, another report was produced, 

titled “United States and Allied Wartime and Postwar Relations and Negotiations with Argentina, 

Portugal, Spain, Sweden and Turkey on Looted Gold and German External Assets and United 

States Concerns about the Fate of the Wartime Utasha Treasury”.116 Both reports relied on federal 

historical records and accelerated examinations from international governments of their own past 

actions regarding Holocaust assets. Stuart Eizenstat, Under Secretary of State for Economic, 

Business and Agricultural Affairs, was instrumental in producing these reports, which otherwise 

would have been delayed and deflected for the assignment of resources and declassification of 

documents. By 1998, the issue of Nazi looted art had become an international concern, leading to 

the holding of a special section of the Washington Conference on Holocaust Era Assets in 

November 1998.117 Eizenstat, also in charge of organizing the conference, opened the proceedings 

by underscoring the international meeting as an opportunity to commit to the necessary 

conventions needed bring to a close the unfinished business and tragedies of World War II.118 The 

conference addressed, among other issues, the persistent moral wrong of countries that tried to 

gain materially from the injustice of the war and encouraged the international identification and 

restitution of Nazi-era looted works taken from persecuted individuals, to surviving rightful 

owners and the families of those whose works were confiscated. The conference recognized for 

the first time in an international forum, the unprecedented scale of losses that occurred during 
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World War II that had yet to be remedied. Understanding that survivors could never be properly 

compensated for their decimated families and lives destroyed, it was imperative that a full 

accounting be made of assets that were confiscated from them or their families.119  

The conference proceedings concluded with the Washington Principles (hereafter the 

“Principles”), a set of eleven guidelines developed in consensus to help handle Nazi-appropriated 

art restitution claims from victims of Nazi-confiscation and their heirs (Appendix A). As we have 

already noted, the non-binding principles called for: the identification of Nazi confiscated art; 

tasked museums with designating resources to review artworks in their collections for a Nazi-era 

provenance; encouraged pre-war owners and heirs to come forward with claims; determined that 

the process of dealing with claims should be just and fair; encouraged nations to develop national 

processes to implement the principles as well as making repositories and necessary documentation 

accessible to the public.120  

 Major museums such as the National Gallery of Art, the Metropolitan Museum of Art, the 

Smithsonian Institution, as well as the Association of American Art Museum Directors sent 

representatives to the Washington Conference.121 Although MoMA did not send a representative, 

director Glenn Lowry had provided testimony in February of the same year before a congressional 

committee about the issues involved in the restitution of art looted by the Nazis: “Let me begin 

then with an unequivocal statement: The Museum of Modern Art does not and will not knowingly 

exhibit stolen works of art. Like our sister institutions, we maintain our collections with scrupulous 

regard for our professional and ethical obligations.”122 He further assured members of Congress of 

the commitment on the part of American museums, stating: “We will not countenance the 

acquisition or display of stolen art, and we are committed to doing everything possible to ensure 

that our collections are untainted by the stigma of the Nazi past”.123 Tying MoMA to the impulses 

behind the imminent Washington gathering, Lowry was adamant in his stated allegiance to what 

could be described as “clean provenances”. Nevertheless, it bears noting – even before MoMA’s 
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record begins to be looked at in detail – that Lowry’s ringing affirmation of a need to guard against 

the tainted Nazi past was being made at about the same time that his employer was refusing to act 

decisively in favour of gaining a hearing for the claimants of an Egon Schiele portrait that had 

been on loan at MoMA from an Austrian museum. On the surface, at least, public endorsements 

of the part of this powerful museum in 1998 on behalf on the cause of Nazi-looted art restitution 

seemed to fall somewhat short of its actual practices. 

 

MoMA along with many American museums, is a member of both the Association of Art 

Museum Directors (AAMD) and the American Alliance of Museums (AAM). The AAMD is a 

professional organization in the United States that has a code of ethical conduct and standards of 

professional practice for its membership that is comprised of some of the most influential 

American museum directors.  As previously mentioned, it had expressed concern over the subject 

of looted art by drafting guidelines for its members, guidelines which in fact formed the basis for 

the Washington Principles. Indeed, the AAMD and the AAM (American Alliance of Museums, 

formerly the American Association of Museums) were already intensely active just prior to the 

Washington Conference,124 both issuing codes that dealt with the concern of Nazi-looted art in 

domestic collections and institutions.125 The AAM advised: “if a museum determines that an object 

in its collection was unlawfully appropriated during the Nazi-era without subsequent restitution, 

the museum should seek to resolve the matter with the claimant in an equitable, appropriate, and 

mutually agreeable manner.” 126  Similarly, the AAMD guidelines argued that “if a member 
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museum receives a claim against a work of art in its collection related to an illegal confiscation 

during the Nazi/ World War II-era, it should seek to review such a claim promptly and thoroughly 

[and] the museum should offer to resolve the matter in an equitable, appropriate, and mutually 

agreeable manner.”127 Both sets of ground rules addressed the use of civil litigation and application 

of civil law defenses similar to those issued in the later released Washington Principles:  

When appropriate and reasonably practical, museums should seek methods other than 
litigation (such as mediation) to resolve claims that an object was unlawfully appropriated 
during the Nazi-era without subsequent restitution… [I]n order to achieve an equitable and 
appropriate resolution of claims, museums may elect to waive certain available defenses.128  

Ultimately, the Washington Principles, the AAMD and AAM each strongly advocated for 

museums not to taint their collections with art stolen from persecuted individuals during the 

Holocaust, strongly urging them to facilitate return and to work as amicably as possible with 

claimants towards a fair solution. Progress followed: both professional organizations collaborated 

in 2003 on the Nazi-Era Provenance Internet Portal (NEPIP), a search tool covering objects in 

United States museum collections that had changed hands in Continental Europe during the Nazi 

era.129 In a 2006 survey conducted by the Claims Conference130 and the World Jewish Restitution 

Organization (WRJO),131 some 140,000 objects was identified among participating museums for 
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which study was required into Nazi-era ownership history.132 Currently, NEPIP lists approximately 

29,792 objects submitted from 179 museums, just above 20 percent of the total number of the 

projected scope of study needed.133  

Provenance research – meaning the systematic review of museum collections for artworks 

whose object histories suggested they may have been looted or misappropriated during the war – 

as well as making those ownership histories publicly available, represents one of the important 

ways museums promised to begin to address the complex issue of stolen works during World War 

II. According to the AAM Code of Ethics, initially adopted in 1991 and last modified in 2000, “the 

stewardship of collections entails the highest public trust and carries with it the presumption of 

rightful ownership, permanence, care, documentation, accessibility, and responsible disposal 

(deaccessioning).”134 Therefore, facing the possibility that an object “in a museum’s custody might 

have been unlawfully appropriated as part of the abhorrent practices of the Nazi regime, the 

museum’s responsibility to practice ethical stewardship is paramount,” the AAM encourages 

member museums to take urgent action in developing and implementing policies and practices, 

such as provenance research, to help in the identification and restitution of these objects. 135 

According to the same 2006 survey by the Claims Conference and WRJO, out of 114 institutions, 

only 12 museums responded by stating they employed a fulltime researcher and only one third had 

established a budget for this type of research.136 In most museums, the registrar, curator or other 

employees conduct provenance research in addition to their regular duties. 137  Turning to our 

specific ‘case study’, records show that MoMA’s provenance project initially employed a head 

researcher from 2001 to 2005, with a full-time replacement then not coming back on until 2011. It 

also did not specify whether it allocated a separate budget for provenance research.138 Almost two 

decades following the Washington Conference when MoMA along with other museums promised 
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to investigate their collections, MoMA’s provenance page has revealed around eight hundred 

works that met the target definition of works with provenance before “1946 and acquired after 

1932 that were or could have been in Continental Europe during the Nazi era”,139  but their research 

has ultimately concluded – one could argue with anything but conclusive demonstration – that the 

“majority of provenance records are sufficiently complete to eliminate the likelihood of Nazi 

misappropriation.”140  Their provenance project also poses difficulties for users as it lacks an actual 

search function. Users are required to sift through the lists of works on the website or through the 

spreadsheet document in order to attempt to locate works of interest. While MoMA maintains that 

they currently have no works with questionable provenance, many of the works listed in the portal 

show questionable acquisitions from notorious galleries like Bucholz, or galleries that had been 

effectively looted like Galerie Flechtheim in Düsseldorf, and the Galerie Thannhauser in Munich, 

Berlin and Lucerne, or are missing provenance details altogether. Yet to respond to Petropoulos’ 

allegations about two important paintings, MoMA has also recently returned another painting. 

In 2015, MoMA decided that Ernst Ludwig’s Kirchner Sand Hills at Engadine had a tainted 

provenance. This work had been left behind by Max Fischer, Frankfurt-based owner of an 

important art collection, when he fled Germany for the United States in 1935, after which it was 

acquired by German collector Kurt Feldhäusser in 1938 and then sold to MoMA in 1949 under the 

title Dunes at Fehmarn (Figure 3).141  The museum was initially contacted in 2004 by David 

Rowland, attorney for the Fischer heirs, after they had taken stock of the list of the works of the 

family collection. Based on research and eleven years of lengthy investigation, it was determined 

that the work belonged to the ‘abandoned’ Fischer collection, which meant that any transaction 

involving the work took place without his knowledge or benefit.142 The return of the work by the 

museum was publicized to present MoMA as professional and cooperative, exemplifying best 
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practices in the handling of Nazi-era art claims.143 The museum’s director Glenn Lowry called it a 

“successful example of how all parties working together brought us to the right point” and that 

understanding that a work of art in the collection actually belonged to the heirs of Max Fischer, 

“there’s no sense of loss…it feels like we’re doing the right thing”.144 Contrastingly, in many other 

instances, MoMA has fended off claims by taking up the trend amongst private collectors of using 

lawsuits to “quiet” and complicate title claims, thus using the ill-equipped courts to mediate issues 

involving restitution despite the cooperative spirit advocated by the AAM/AAMD guidelines and 

the Washington Conference. 145  Reports following up on the progress of restitution-conscious 

initiatives reveal that museums, among them MoMA, appear to continually breach the principles 

agreed upon by the international community by improperly defending against claims, and have 

been slow to implement an effective mechanism to deal with claims.146 Technically, if the museum 

feels a claim is truly contentious, there is no legal or ethical bar to them initiating litigation or 

using the courts to quiet title to works, or for them to take all reasonable steps to litigate at minimal 

expense to avoid depleting ‘trust assets’ unnecessarily. 147  However, Gideon Taylor, chair of 

operations at the World Jewish Restitution Organization has criticized litigation tactics used by 

museums as overly aggressive, reminding us that “museums are central to a civilized 

society…[and] the American museum community, while understandably an advocate for artwork 

to remain in public hands, must follow through on its prior commitments not to taint collections 

with art stolen during the Holocaust”. They should, he argues, follow through on agreed guidelines 
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as confirmed by AAM leadership in congressional testimony for how AAM and AAMD member-

institutions should handle Nazi-era claims.148 

One of the most well-known restitution cases involving MoMA concerned Egon Schiele’s 

Portrait of Wally (“Wally”) loaned to MoMA in 1997 by the Leopold Museum in Vienna (Figure 

4). The painting originally belonged to Lea Bondi, an Austrian Jew and owner of an art gallery in 

Vienna. The portrait personally belonged to Mrs. Bondi and was included in the objects 

confiscated from her gallery during the annexation of Austria to Germany (Anschluss) in 1938. 

After the war, the “Wally” was mistakenly returned to the wrong family and Mrs. Bondi enlisted 

the help of Dr. Leopold, a noted collector, in tracking down her painting. The heirs’ claim alleges 

that, using subterfuge, Leopold acquired “Wally” for himself and sold his collection including the 

portrait, to the newly established Leopold Museum (effectively himself) in 1994, doctoring its 

provenance.149 MoMA exhibited ‘Wally’ from October 8, 1997 to January 4, 1998. Three days 

after the end of the New York exhibition, the New York District Attorney’s office issued a 

subpoena to effectively quarantine the painting that was subsequently quashed on September 21, 

1999 by the New York Court of Appeals.150 The very next day, the painting was seized by the 

government of the United States under orders from New York County District Attorney Robert M. 

Morgenthau, alleging that the Leopold Museum imported and intended to export “Wally” knowing 

it was stolen.151 These actions appeared congruent with the American government’s stance towards 

correcting the injustices perpetrated by Nazi Germany; at the time, the United States led the way 

in urging other governments to help identify and return art looted by Nazis and return them to their 

rightful owners. 
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When the Portrait of Wally was seized by the United States government on September 22, 

1998, it launched a criminal investigation that lasted thirteen years.152 Despite allegations that the 

painting was stolen, MoMA’s director Glenn Lowry defended the partnership with the Leopold 

Museum on the premise that “Schiele is an extremely important artist, and Leopold has the finest 

group of Schieles anywhere…”.153 He also tried to downplay the controversy by comparing the 

Wally case to any other case that might come under public scrutiny, claiming that investigations 

always reveal a great deal of information necessarily including “some problematic, some not”.154 

As surprising as this somewhat casual attitude was the silence and  therefore implicit support from 

Ronald Lauder, chairman at MoMA but more notably founder of the Commission for Art 

Recovery.155 MoMA was against holding the painting in New York primarily out of fear that 

collectors would stop lending out their works because art might become subject to detention.156  

The museum’s stated motivation for contesting the case was the repercussions it would 

enact internationally. In New York State, there is currently immunity for works on loan from 

abroad, although, it does not protect them from federal seizures.157 When the museum originally 

won its motion to quash the subpoena that halted the shipment from being returned to Austria, 

Lowry described it as a victory because “there was a serious potential that works of art would 

cease to come to New York… but this ruling sends a very strong signal to our friends around the 
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world that their anxieties about lending to museums in New York State can now be diminished.”158 

The museum further maintained the victory extended to all of the people and museums of New 

York state, as it meant that New York would “continue to be the cultural center of the world.”159 

Clearly, these concerns, grounded in inflated rhetoric, were seen as more pressing than confronting 

the issue of legitimate ownership. 

Howard Spiegler, co-chair of New York’s Herrick, Feinstein’s Art Law Group, who 

litigated the Wally case for the Bondi heirs, alleges that MoMA could (and should) have applied 

to the United States State Department for full immunity prior to having “Wally” shipped over if 

they truly believed that the painting was untainted. This process involves the applicant certifying 

that it has “undertaken professional inquiry, including independent, multi-source research into the 

provenance of the objects being loaned” as well as “certifying that it does not know, or have reason 

to know, of any circumstances with respect to any of the objects that would indicate the potential 

for competing claims of ownership.”160 If the State Department determines that a loan is “culturally 

significant and… in the national interest”, it grants the work automatic immunity from seizure at 

both the state and federal level.161 This federal procedure is a process that balances the interest of 

cultural exchange while also supporting the mission to ensure that Nazi-looted property is properly 

identified so that it might be returned.162 Spiegler’s article on the Schiele case argues that given 

the availability of this option, failure to apply for immunity is either a result of ignorance of the 

procedure, or indicates that a serious question about the provenance had arisen already, making 

lenders/borrowers unwilling to submit it to scrutiny.163 No such application, obviously, was made 

to the State Department by MoMA for the Leopold loans.164 In a memorandum to the court, MoMA 

claimed that “it did not apply for federal protection because it believed state law offered broader 

protection”.165 However, by choosing to bypass government vetting that would have ensured the 
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loan’s immunity from seizure, one might very well conclude that the museum knew to begin with 

that the loan was problematic.166  

The Schiele case demonstrated how important lending and borrowing works from abroad 

was considered to be by American museums, and how insistently they were willing to guard the 

tradition even in the face of the tragedies of the Holocaust. It has not been surprising then, that 

museums faced with approaches about their own holdings by potential heirs will most often utilize 

affirmative legal defenses to block ownership claims. The successful employment of these 

defenses, while illustrating museal ardor about ownership, also demonstrates how the passage of 

time increasingly works against claimants seeking restitution. In restitution cases, two of the most 

commonly used defenses are statutes of limitations and laches. Statute of limitations set a 

maximum time after an event for invoking certain kinds of legal action. New York State law 

stipulates three years and this limit varies for other states with some, though by no means all 

jurisdictions also allowing for the suspension of limitations under certain circumstances.167 The 

laches defense is one of undue delay and prejudice, with two requirements: that the plaintiff 
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unreasonably delayed in filing suit and that the defendant suffered harm as a result of that delay.168 

These are some of the most common defenses in American restitution cases involving individual 

collectors, who were never “touched”, unless through personal ethical choice, by the Washington 

Principles. As we will see in their application to specific situations concerning MoMA’s collection, 

allowing the employment of these defenses ensures that each case is stacked against claimants 

from the start as most statute of limitations will have already run from the date of original theft.169 

When the restitution case depends on museums to determine what means will be used to adjudicate 

a fair solution, these legal devices can be, and very often are powerful inducements for overlooking 

the spirit of 1998.  

In the case known as MoMA & Guggenheim v. Schoeps (2008), the museums involved 

issued confident public statements that they held rightful title to the art in question, denying the 

claim made by the heir of Paul von Mendelssohn-Bartholdy that the works were looted and proper 

title had therefore never been transferred. Indeed in 2007, MoMA teamed up with the Solomon R. 

Guggenheim Foundation to bring a suit against Julius H. Schoeps, heir of Paul von Mendelssohn-

Bartholdy to settle title to two Pablo Picasso paintings, Le meneur de cheval nu (1905-1906) 

(Figure 5) held by MoMA and Le Moulin de la Galette (1900) (Figure 6) held by the Guggenheim 

Foundation.170 The two sides disagreed about whether the sales of the paintings were made under 

duress.171 In a public statement, the museums promoted their efforts in cooperation while rebuking 

the claim altogether: “Mr. Schoeps’ lawyers were duly given access to the provenance files. 

Despite the museums’ requests for provenance information, Mr. Schoeps provided only repetitive 

general statements without a basis in fact.”172 According to both museums, the original owner 

Mendelssohn-Bartholdy, gifted the paintings to his second wife Elsa – who was not Jewish – in 

1927. After 1935, the paintings were relinquished to Jewish art dealer Justin K. Thannhauser and 

subsequently, Boy Leading a Hose was sold to William S. Paley, former President and Chairman 

                                                        
168 Alexandra Minovich, “The Successful Use of Laches in World War II-Era Art Theft Disputes: It’s 
Only a Matter of Time,” Columbia Journal of Law & Arts 349, no. 27 (2004): 349. 
169 “Report Concerning Current Approaches of United States Museums to Holocaust-Era Art Claims.” 
170 Museum of Modern Art and Solomon R. Guggenheim Foundation v. Schoeps, 549 F.2d 543 (S.D.N.Y. 
2008). 
171 Grosz v. Museum of Modern Art, 772 F. Supp. 2d 473 (S.D.N.Y. 2010) at 4. 
172 “Statement from the Museum of Modern Art and the Solomon R. Guggenheim Foundation Regarding 
Claims on Two Picasso Paintings in Their Collections” (The Museum of Modern Art & The Guggenheim 
Foundation, December 7, 2007), http://press.moma.org/wp-content/press-
archives/news/Schoeps_FinalLetter.pdf. 



 Le 39 

of The Museum of Modern Art in 1936 and officially donated to MoMA in 1964.173 Lowry, on 

behalf of both museums confirmed that their extensive research made clear the museums’ 

ownership of the works and that Schoeps had no basis for his claim, publicly declaring: “the 

provenance chain is complete… we have done an enormous amount of research which confirmed 

what we already knew. There is absolutely no evidence that these paintings were sold under 

duress.”174 Both museums subsequently moved to bar the claim with the doctrine of laches. The 

documentary evidence attached to Schoeps’ counterclaim meanwhile alleged that the original 

owner had never actually made a gift of the Picassos in 1927 and that the provenance of the 

Picassos was highly suspect.175 The plaintiffs additionally claimed the museums should not be 

permitted to raise a proper laches defense because the heirs had not previously been aware that the 

paintings were lost as a result of Nazi persecution until they began to conduct an investigation, 

after which they diligently asserted their claim.176  

Although both museums filed suit against the heir over rightful ownership, the case settled 

out of court the morning of the trial, and resulted in the museums keeping the artworks while the 

claimant received compensation.177 In a memorandum order issued after settlement, the presiding 

judge found the confidentiality provision in the settlement agreement to be “against the public 

interest and a troubling reversal of the parties’ previously stated positions on this issue.  From the 

outset, the parties on both sides portrayed the lawsuit as of considerable public interest because of 

                                                        
173 Ibid. 
174 Carol Vogel, “Two Museums Go to Court Over the Right to Picassos,” The New York Times, 
December 8, 2007, http://www.nytimes.com/2007/12/08/arts/design/08muse.html. Accessed August 15, 
2017. 
175 Museum of Modern Art and Solomon R. Guggenheim Foundation v. Schoeps, 549 F.2d. The 
provenance record indicates that from Paul von Mendelssohn-Bartholdy’s possession, the painting of Boy 
Leading a Horse somehow ended up with Justin Thannhauser but no gift had been made.  The Art Loss 
Registry (ALR) also said that the Thannhauser name does not “mean good things” and although the 
specific painting was not registered as stolen or missing with the ALR does not mean it is not, ALR lists 
are not exhaustive and not all thefts are necessarily reported to the ALR. ALR is the “world’s largest 
private database of lost and stolen art, antiques and collectables. Its range of services includes item 
registration, search and recovery services to collectors, the art trade, insurers and worldwide law 
enforcement agencies”. It was originally called the International Foundation for Art Research (IFAR) 
based in New York and established in 1976. ALR was established in London in 1990 by major private 
business from the insurance industry and the art market. For more on ALR: 
http://www.artloss.com/about-us 
176 Ibid., 549:28. 
177 Emily Graefe, “The Conflicting Obligations of Museums Possessing Nazi-Looted Art,” Boston 
College Law Review 51, no. 2 (March 2010): 349. 



 Le 40 

the importance of establishing the truth concerning the sensitive issues involved…” 178  If the 

museums were diligent in their research and confident in their right to each work, and since they 

repeatedly asserted that “the plaintiffs’ claims were without merit, that their ownership of these 

paintings was good and solid, and that they were in effect being extorted…”179 the court found it 

troubling that the museums reversed their position to pay a financial sum to a party that they had 

adamantly insisted had no claim at all.  

In Grosz v. Museum of Modern Art (2010), three works by George Grosz - The Poet 

Hermann-Neisse with Cognac (1927) (Figure 7), Self-Portrait with Model (1928) (Figure 8), 

and Republican Automatons (1920) (Figure 9), were claimed as stolen or looted. The plaintiffs 

sought clear title to the works and their return. Although Grosz was a German artist, his works 

were anti-totalitarian, exemplifying the type of ‘degenerate’ art that Hitler hated, and he had to 

flee Nazi Germany. The paintings had been left in the possession of Jewish art dealer, Alfred 

Flechtheim, who was even more reviled than the artist and whose gallery was liquidated by the 

Nazis after Grosz left in 1933. Everything left behind by Grosz was confiscated by formal 

decree.180 Although the case sought a declaration of title based on the fact that the paintings were 

illegally sold as a result of Nazi persecution, MoMA’s defense diverted focus to when the statutes 

of limitations began to run.181 While some lawyers argue that laws regarding time limits account 

for the difficulty of reconstructing an accurate historical record after so long, others believe that 

“the statute of limitations was never intended to cover something like wartime mass pillaging of 

property”,182 and that given the American commitment to  restitution, both the  courts and museums 

should accept that reality. This case represents another demonstration that museums recognize the 

strength of technical defenses and over time, as witnesses and documents disappear, it will become 

increasingly easier to prove that plaintiffs delayed in bringing suit despite the merit of their claims.  
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In Grosz v. MoMA, the court ultimately ruled that the plaintiff’s claims to all three paintings 

were time barred under a “demand and refusal” rule.183 The statute of limitations normally begins 

against a bad faith purchaser on the date of theft or bad faith acquisition – even if the true owner 

is unaware.184  However the “demand and refusal” rule has been followed in New York since 

1966, 185  ruling that “an innocent purchaser of stolen goods becomes a wrongdoer only after 

refusing the owner’s demand for their return”.186 The contention was whether MoMA refused to 

return the paintings to the claimants in satisfaction of the “demand and refusal” rule. Both sides 

agreed that MoMA refused to return the works, but disagreed regarding the time of the first refusal. 

The ruling rested on the interpretation of letters exchanged between both sides: the claimants said 

that MoMA did not refuse until April 12, 2006.187 In Lowry’s first letter to them on July 20, 2005, 

which MoMA decided constituted their initial refusal, he stated that he alone did not have the 

authority to speak for MoMA without a decision from a majority of the board of trustees and would 

need to consult with the board before providing the heirs with a proper answer.188 The heirs, 

following this, believed that they had to wait for a final decision and thus, official refusal from 

MoMA.189 The court ultimately found that constructive refusal took place in 2005 and therefore 

the suit which was filed April 9, 2009, missed the three-year deadline by eight months. In a public 

statement, the museum said that it had “worked closely with the [Grosz] estate for nearly 6 years 

on the provenance of works…” and that “… it is confident that its efforts in responding to each 

such claim far surpass even the highest ethical and legal obligations demanded by such 

extraordinary circumstances” 190  because they had determined there was no “… definitive 

conclusion that challenges the Museum's ownership of the picture” and that all evidence pointed 

to MoMA’s clear title.191 The Grosz heirs have said they have given up their fight, claiming they 

“have no desire to reopen it… MoMA has very deep pockets and is a very powerful institution”.192 

Further discouraging them, was the fact that MoMA had hired former United States Attorney 
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General Nicholas Katzenbach, a powerful figure in the legal community, to conduct the review of 

claims by the Grosz heirs.193 All of these details illustrate how difficult it has become for claimants 

to come forward, let alone sustain lengthy proceedings. Claims are often barred by technical 

defenses and the nature of a claim that demands convincing details of theft from the very beginning 

may involve details out of their reach.194 As so many of these cases can be dismissed as time-

barred, claimants are robbed of the ability to obtain further evidence, such as primary documents, 

that could be concealed by the defense through pre-trial discovery, a process that sometimes 

represents the only opportunity to gather the kind of evidence required.  

MoMA is but one museum stubbornly protecting its assets from ownership claims using 

defenses like statute of limitations and laches, even though their professional codes of conducts 

encourage them to work with heirs over claims to find mutually agreeable solutions. This trend is 

apparent in, for example, cases involving the Detroit Institute of Arts and the Museum of Fine Arts 

in Boston, although these tend to get somewhat less attention in the general press than MoMA’s 

cases. 

In Detroit Institute of Arts v. Ullin (2007), the museum asserted that Michigan’s three-year 

statute of limitations prevented the court from deciding the merits of the case.195 According to the 

museum, the claim was time-barred because according to Michigan law, it began accruing in 

1938,196 when Martha Nathan originally sold Van Gogh’s Les Bêcheurs (1889) (Figure 10) to a 

group of prominent dealers – Justin Thannhauser, Alexander Ball, George Wildenstein – to afford 

leaving Germany. The court agreed with the museum that the claim had been filed too late, 

meaning that Ms. Nathan would have had to bring a claim against the museum no later than 1941, 

when World War II was still devastating Europe and when Ms. Nathan could not have tracked her 
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painting to the Detroit Institute.197 The Nathan heirs also made a claim to the Toledo Museum of 

Art in 2006 concerning Gaugin’s Street Scene in Tahiti (1891) (Figure 11), which has been sold to 

the same dealers, and although the two cases were decided by different judges in different states 

under the differing laws of those states, the Detroit Institute decision employed largely the same 

reasoning as the Toledo Museum decision to reach the same result. In both cases, the court ruled 

that simply by adopting the 1999 AAM “Guidelines Concerning the Unlawful Appropriation of 

Objects During the Nazi Era” (“Guidelines”) – did not mean that the museums waived their right 

to assert a statute of limitations defense.198 The court noted that the “Guidelines” on their face do 

not require museums to waive any defenses they have, only that they may elect to waive certain 

available defenses.199 It should be noted that Graham W.J. Beal, Director of the Detroit Institute of 

Arts, has stated:  

I personally regret that our defense included statute of limitations but, given the 
DIA’s relationship to the city of Detroit—at that time the legal owners of the art 
collection—the museum could not leave itself open to a charge of neglect in 
defending city property. We may agree to disagree on aspects of this case, but no 
action taken by the DIA in relation to Holocaust-related claims can fairly be called 
hostile or aggressive.200 

 
In Museum of Fine Arts, Boston v. Seger-Thomschitz (2010), the Boston Museum of Fine 

Arts likewise avoided an adjudication of a restitution claim on facts and merits by asserting a 

statute of limitations defense over the ownership of the painting Two Nudes (Lovers) by Austrian 

painter Oskar Kokoschka, originally owned by Oskar Reichel (Figure 12). 201  Claudia Seger-

Thomschitz, Reichel’s only heir, argued unsuccessfully that the court should set aside the 

limitations period on equitable grounds. To hold otherwise, she stated, would amount to “aiding, 

abetting, encouraging and facilitating the illegal and criminal intentional trafficking in stolen art,” 

particularly since the Austrian records containing Dr. Reichel’s Property Declaration were only 

first made public in 1993, after the family had stopped searching for assets.202 In this case, whereas 
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the Austrian government had determined that the path of sale occurred due to persecution, the 

American federal court in Boston effectively allowed the use of technical defenses and elevated 

the public’s benefit of the paintings over the need to correct the record on transactions that financed 

genocide.203 

In the cases mentioned above and those involving MoMA in more depth, it can be said that 

although it might be ethical for museums to pursue litigation when an heir brings a self-evident 

bogus claim of ownership,204 it can also be argued that is unethical to use the same actions when 

the ownership claim may be valid or if further research is needed to establish the facts of the 

historical situation.205 As museums hold a position of discretion, it is reasonable to expect that they 

use and follow their professional ethical guidelines to resolve issues of Nazi-looted artwork 

equitably with claimants. Ethical responsibilities cannot be divorced from fiduciary 

responsibilities and American museums have already promised to set themselves against illicit 

trade but also against perpetuating the trauma of World War II through denying rightful heirs  the 

ability to reclaim their possessions. Justifying the failure to do so on the grounds that ethical 

conduct will deprive the American public of access to valuable art and objects may only generate 

more mistrust of their conduct. Recent developments in international law have called for a more 

active role on the part of acquirers of cultural items – whether fine art or archaeological artefact - 

to ensure untainted provenance. As we have seen, these policies have been reflected in the 

professional codes of United States museum associations, to which institutions and their 

professionals are supposedly accountable.206 The public thus should expect to see more museums 

set the example for governments, private collectors and dealers, by expressing leadership through 

consistent ethical behaviour and over-compliance to these standards, rather than through some 

would argue are but very occasional acts of good will.   

 
Section 3: Duty and Responsibility – Museums as Stewards of Culture and the Public Trust 
 

As some have poignantly remarked, “as the generation of Holocaust survivors slips away, 

it is urgent that the task of provenance research of items of artwork in American museums rapidly 
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be complete.”207 Although museums are expected to seek “fair and just solutions” to Nazi-era 

claims, they are not bound, as has been previously established, by the conventions outlined at the 

Washington Conference. Their accountability hinges deeply on independent moral codes that may 

vary from one case to another, and from one museum to another. Bernd Neumann, Germany’s 

long-term Federal Commissioner for Culture has been empathetic to the plight of museums facing 

restitution claims, declaring:  

it is understandable that [museum directors] would like to keep their collections as 
complete as possible. They’ve restored their pieces and cared for them over 
decades. They want to have something to offer the public, but their behavior stands 
in contradiction to the moral responsibility we have, which is without doubt more 
important.208  
 

Making culture accessible for research, study and public enjoyment, promoting the ideal of 

discovering and understanding the whole of human knowledge has always been important to the 

museal legacy. However, presumably behind Neumann’s empathy is the notion that underlying 

these core ideals exists the expectation that museums build their collections responsibly and that 

their directors consider the moral responsibility and values at stake in cases where ownership is 

disputed. 

In the present, since museums are increasingly expected to embody, not merely reflect, 

societal values and concerns, it thus becomes crucial to discuss whether museums are behaving in 

ways consistent with the responsibility and trust invested in them by society, particularly, although 

certainly not exclusively, as it concerns their behavior and the acquisition of works for their 

collections.  At the heart of cultural exchange between museums in the United States and abroad 

is the lending and borrowing of artworks and cultural relics, a practice is so universally valued in 

the United States, that in New York State there is even a law called the New York Arts and Cultural 

Affairs Law (ACAL) in existence since 1968 that shields lent artworks from being seized by 

anyone with a claim to legal ownership while the art is on display in American museums.209 In 
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recent years, the American museum community has come to fear that this safeguard has eroded, 

that foreign museums, dreading entanglement in costly ownership battles, are more hesitant to 

make loans. This has served to heighten anxieties about ownership in general, and together this 

has sometimes led to a denial on the part of the museum, of the human stories and suffering behind 

the objects, creating for some a sense of continued violation. In the case of MoMA, we have seen 

that objects acquired through the marketplace have direct repercussions on a museum’s obligations 

especially in the case of Nazi-era looted artworks. It has been suggested that for museums to be 

considered acting in benefit of the public, the institutions and their directors need to look beyond 

the mere application of legal defenses and consider the moral responsibility and values at stake in 

these cases. This section, with reference both to MoMA is other American institutions, will explore 

the argument that placing the need to keep a museum’s collections intact above all other 

considerations is not a defense of integrity but its betrayal and argues that a behavior that justifying 

itself using retentionist beliefs represents a type of unethical leadership.  

 

In 2002, the “Declaration of the Importance and Value of Universal Museums” (hereafter 

the “Declaration”) was signed by leading museum directors of vastly different museum collections 

in Europe and North America, among which were: the State Museums of Berlin, the Louvre, Art 

Institute of Chicago, J. Paul Getty Museum, Solomon R. Guggenheim Museum, the Metropolitan 

Museum of Art, Prado Museum, the British Museum and the Museum of Modern Art.210 The 

“Declaration” argued that “over time, objects so acquired – whether by purchase, gift or partage – 

have become part of the museums that have cared for them, and by extension part of the heritage 

of the nations which house them” and that “we should not lose sight of the fact that museums too 

provide a valid and valuable context for objects that were long ago displaced from their original 

source.”211 When the “Declaration” was issued, the most high profile repatriation issue facing the 

museum art world was the Greek government’s request to the British Museum to return the 
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Parthenon marbles.212 In a statement supporting the “Declaration”, Nail MacGregor, director of the 

British Museum, emphasized the important context offered by the museum and warned against 

diminishing the collections of the world’s leading museums and galleries because it would 

represent “a great loss to the world’s cultural heritage.”213 The document defended the vital roles 

museums play, describing them as:  

agents in the development of culture, whose mission is to foster knowledge by a 
continuous process of reinterpretation. Each object contributes to that process. To 
narrow the focus of museums whose collections are diverse and multifaceted would 
therefore be a disservice to all visitors.214  

It also emphasized the potential loss for the public resulting from removing objects from 

collections and underscored the need to address restitution claims on a case by case basis.215 The 

“Declaration” addressed different categories of restitution: historical art works purchased legally; 

war booty seized on behalf of the state as reparations, cultural possessions acquired as a 

consequence of persecution (like Nazi-loot); and stolen goods from illegal excavations and 

plundering.216 In many ways, the  document, although specifically referencing Greek sculpture, 

was perceived as a fearful reaction by many directors that restitution and repatriation would 

diminish the scope of collections and leave them with empty museums.  

The “Declaration” captured the persistent retentionist quality of some contemporary 

museological thinking. Its defense against restitution was also seen by many as an attempt to 

distance museums from past injustices and their moral obligations by claiming their importance as 

Universal Museums, of value for all of humanity.217 This has become another frequent approach 

by museums to discussions about repatriation and restitution, the defense of universalism being 

employed as a means to rationalize keeping museum’s collections intact. As soon as the 

Declaration was issued, George Abungu, heritage consultant and former Chairman of the 

International Council of Museums (ICOM) remarked:   
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It is a way of refusing to engage in dialogue around the issue of repatriation. If the 
signatories of the Declaration are trying to create the idea that their collections are 
held in trust for all of humanity, then why do they still call themselves by their 
original names? Why not “Universal Museum in Britain” rather than “British 
Museum”? I personally do not believe in mass repatriation, except for human 
remains and materials of great emotional and spiritual value to a group. I do believe, 
however, that there should always be dialogue between museums, and between 
museums and communities affected by issues of repatriation, in order to reach 
amicable solutions. Solutions may even include acceptance by the community 
concerned of the present ownership situation, and the museum may be provided 
with a permanent loan. However, to declare that museums are universal, solely in 
order to avoid such discussions, is the wrong way to go about such issues. This is 
why I do not support the Declaration nor the notion of Universal Museum.218 

 
A conspicuous feature of the “Declaration” was its claim that museums with diverse collections 

containing objects from around the world, could be ‘universal’ and offer a more insightful 

perspective on objects than would be possible if objects were only displayed with material from a 

museum’s specific locality. The somewhat “exclusive club” of influential museum directors, were 

criticized as being driven largely by the fear that materials held in their collections would continue 

to face claims for repatriation and using the Declaration as little more than a way to avoid 

addressing the issue of repatriation and restitution.219  The idea of heritage in the document is 

emphasized as material objecthood, which understands works, artifacts, sculptures or art objects 

as “valuable objects that have been inherited from past generations.”220 Although many museums 

“resist considering their collections as commodities that can be bought and sold”, they also rely on 

property law rights when resisting claims to remove items from their collections particularly as we 

have seen in cases of acquisitions complicated by looting or theft.221 Questionable acquisitions are 

avoided in the Declaration by simply mentioning the neutrality a museum provides when 

displacing objects from their original source. 222  Unfortunately, this approach of promoting a 

seemingly objective and neutral viewpoint is common to many museum practices, not just that of 

the Declaration’s signatories. It reflects the persistence of retentionist values employed in the 

philosophies and language used by modern museums inherited from 18th and 19th century 
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enlightenment origins, and as influenced by the notions of state (or corporate/“non-profit”) 

ownership and by the ideology of competitive individualism. Claiming that encyclopedic museums 

fulfill the ambitions of enlightenment foundations by encouraging people confront or discover the 

world’s diverse and interrelated cultures,223 or that museums should acquire antiquities even if they 

are unprovenanced in order to preserve culture and contribute to the important study of a common 

history is also to disregard the Western museal legacy of exploitative colonialism. 224  The 

promulgation of a search for universal knowledge transcending national and cultural borders 

dismisses the circumstances under which objects were acquired as irrelevant and presumes a 

monopoly on knowledge and authority that is not open to trans-cultural accountability.225  By 

promoting the idea of a universal culture, museums show a continued reluctance, if not refusal, to 

engage actively in a dialogue about the issue of restitution and repatriation, let alone even more 

complex issues arising from the human histories in which objects are incubated.  

Harold Skramstad, president of Detroit’s Henry Ford Museum and an active member of 

the AAM has addressed the shift in societal values that has led to what Neil Harris has termed the 

‘de-privileging’ of institutions like the museum. In today’s society, what and how museums collect 

or exhibit undergo increasing scrutiny, Skramstad has remarked on the museum’s universalist 

claims of value and authority:  

…which gave us such a strong, almost religious sense of calling, and which have 
done so much to improve the quality and professionalization of everything we do – 
now seems to be a barrier to preparing us to address legitimate expectations of a 
more pluralistic society. In retrospect, it appears clear that we have based much of 
our appeal upon our belief that the appropriating, holding and exhibiting of the 
material record of the human and natural world is an intrinsic social good, which is 
understood and valued by all, and not solely the particular groups that have both 
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governed and staffed our museums…. It is in our claim to the expectation of 
authority where much of the present controversy over the role of museums has been 
centered… properly managing and continuously renegotiating our authority will be 
a major and time-consuming responsibility of the future.226  

Skramstad is not alone in his belief that museums are no longer perceived as infallible and thus 

can no longer presume the privilege of issuing pronouncements of expertise that automatically 

trump public concerns. In this era of public challenge, coming to consensus is difficult among both 

museum practitioners and the greater public, and museums should and can serve as a forum for 

these differing perspectives.227 When it comes to the controversial issues involving restitution, a 

strong case can be made that museums can no longer afford to divorce the ethics of acquisitions 

that happened in earlier centuries from the claims of dispossessed individuals today. Nor can they 

remain authoritative institutions predicated upon expertise and rights of ownership. If they intend 

to remain relevant, they must become socially and politically accountable. Public opinion is 

coming to regard a museum as bound to an ethical duty to investigate the history of an object prior 

to its acquisition, regardless if it was a good faith purchase or gift and museums are no longer able 

to persuasively argue that it is better to acquire an object with questionable provenance than to 

allow it to fall into a private collection.  

Although many critics accuse American museums of being too adversarial when initiating 

ligation to defend stolen Nazi-era artworks,228 there are others who argue that those allegations 

discount – in light of their institutional obligations to protect their assets – the truly difficult choices 

museums must make when dealing with Nazi-era art claims.229 To return to the primary focus of 

this thesis – the comportment of MoMA – under New York State law, the Museum of Modern Art 

is a “private, non-profit institution” chartered by the State of New York Department of Education, 

“to foster public awareness of modern and contemporary art.” 230  Under section §3.27 of the 

“Chartering and registration of museums” legislation, the museum is required to “organize its 
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governing authority, staff, financial resources, collections, public programs and other activities to 

effectively achieve its mission statement and fulfill its public trust obligations.”231 The same law 

defines public trust as the “responsibility to carry out activities and hold assets in trust for the 

public benefit,” the most obvious example of assets being a museum’s collections of cultural 

objects.232 Within this understanding, the public comprises the museum’s primary constituent and 

beneficiary. Unlike a private trust which responds to its duty to a particular person or family, “the 

trustees of an art museum, those entrusted to care for and maintain a particular community’s 

patrimony, do not owe a fiduciary duty to a particular person but to the public as a whole.”233 The 

same public thus accords them special elements of public support and benefit as non-profit 

corporations.234  

A museum’s status as a non-profit corporation burdens it with the fiduciary obligations of 

both duty of loyalty and care to their trustees, or the public, obligations which obviously come into 

play when museums need to make decisions about acquisitions and deaccession of works.235 Duty 

of loyalty means that the museum owes loyalty to its beneficiary, in this case the public. The 

deaccessioning works of art is generally a good example of how museums can be put in a position 

to breach the duty of loyalty. By removing works from the museum’s collection and thus out of 

the public domain, deaccessioning may conflict with the museum’s duty of loyalty to the public 

especially if the public opposes it or are displeased with the deaccessioning in such a way that 

future bequests could be obstructed and bad press obtained.236 Duty of care means exercising care 
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which works could be deaccessioned and how.  
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that “ordinarily prudent persons would use in handling their own property.” 237  In 1984, the 

Supreme Court of Hawaii in In re Estate of Dwight found that a trustee violated his duty of care 

when he purchased land without first properly inspecting its structural and health conditions – for 

its leaking roof, damaged support beams, bad electrical wiring among other defects –  

demonstrating lack of care and diligence.238 This situation is analogous for a museum acquiring 

trust property, since for the museum the notion of “duty of care” becomes an important element in 

restitution cases: obtaining a work without conducting the due diligence of researching provenance 

or by disregarding undocumented or gap-filled provenance can subject the museum to a potential 

restitution in the future.239 Because museums are organized as charitable trusts within the United 

States and hold their assets for the public at large despite being sometimes privately owned or 

financed, they need to engage in activities that benefit the public interest in return for the special 

privileges they are granted, such as tax exemptions.240 These all come into consideration when 

museums need to assess whether it is beneficial to pursue litigation for claims over ownership. 

Simply put, in order for a museum to retain the benefits they enjoy, they also have to ensure that 

they act in a manner that ensures the public retains faith or confidence in their activities.241  

These duties are just some of the responsibilities that museums must grapple with 

conducting restitution cases.242 Other pressures can lead to museums being placed in situations 

where the potential goodwill from restitution cannot outweigh the financial burden of 

deaccessioning and where museums may argue that they can best maintain trust through denying 

the claim.243  
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An example of such potential burdens and confusions arose not too long ago in New York 

State. In 2009, emergency rules on deaccessioning were promulgated by the New York Board of 

Regents, which oversees museums formed in the state after 1889 and whose rules are considered 

even more stringent than those of the AAMD. Indeed, if a museum violates any of these rules they 

risk losing their charter. The emergency rules allowed deaccession under only four circumstances:  

(1) the item or material is not relevant to the mission of the institution; (2) the item or 
material has failed to retain its identity, or has been lost or stolen and has not been 
recovered; (3) the item or material duplicates other items or material in the collection 
of the institution and is not necessary for research or educational purposes; and/ or (4) 
the institution is unable to conserve the item or material in a responsible manner.244 

 
When the final revisions were passed in 2011, among other additions, a clause had been added 

indicating deaccession could be made, “if the institution is repatriating the item or returning the 

item to its rightful owner.”245 Provisions permitting deaccession for the “refinement of collections 

or the return of objects to their rightful owners” was criticized by some of New York’s most 

prominent museums and Glenn Lowry wrote to Dr. Merryl H. Tisch, the chancellor of the Board 

of Regents, complaining that the rule’s inclusion “would remove from Regents-governed 

institutions the curatorial discretion that has made them among the most respected in the world.”246 

Those who were waiting for increased government regulation of museum deaccessioning practices 

supported the new rules as they have the advantage of the force of law behind them, and must be 

followed if the relevant museums are to remain open under Board of Regents’ mandate.247 The 

AAM and AAMD were moderate in their enthusiasm, and while endorsing the new rules they 

preferred that “deaccessioning standards be left to museum professionals rather than government 

regulators.”248 

The museum has historically functioned as both public and educational institution, charged 

with the mission to steward both works of art and the public's trust. Since ‘public trust’ is listed 

under the obligations allowing MoMA to be officially chartered, it is clearly a core aspect of the 
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institution itself.249 Although differing in specific details, generally museum professionals and 

scholars have defined that the phrase ‘public trust’ as encompassing a museum’s duty to 

responsibly collect, preserve and display the world’s art. The AAM in their ethical standards 

regarding ‘public trust and accountability’ indicates that the museum is a “steward of its resources 

held in the public trust” and that it must “identif[y] the communities it serves and mak[e] 

appropriate decisions in how it serves them.” 250  Important as the concept is, it has remained 

relatively broad in definition and relies primarily on individual interpretation for its applications.  

In a 2004 essay by MoMA’s Glenn Lowry discussing a deontological approach to art 

museums and the public trust, he looks at the shifts in museum practice that have occurred due to 

changes in the way they market themselves, fundraise and become more ambitious. 251  A 

deontological approach judges the morality of actions based on adherence to rules (in this case, 

museum policies or professional ethical codes) rather than the outcome or consequences resulting 

from the actions.252  In his understanding, Lowry claims there is “very little that defines what 

constitutes acting within the public trust… in many ways it is up to individual …museums to 

establish a relationship with the public and then to act in a way that is consistent with their 

understanding of the museum.”254 As public institutions, Lowry states, museums are expected to 

act and behave in ways that are “keeping with the values they embody.”255 However, he also 

observes that large metropolitan institutions have become complicated and competitive institutions 

with “extensive collections, staffs and publics that include annual visitors, members, individual 

and corporate supporters, artists, tourists, scholars, as well as those who may actually visit a 

museum but who believe in their mission.”256 When it comes to acting to inspire trust, Lowry 

believes that “public trust is first and foremost an issue of responsibility, which the Oxford English 

Dictionary defines as being morally accountable for one’s actions” but must also be seen as 

“negotiable, and responsive to evolving expectations and conditions” where the “onus is on the 
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institution to carry out its mission with skill and intelligence and with an understanding of the 

parameters of what it can and cannot do.”257 As we have seen, museums are constantly negotiating 

these conditions, especially when it comes to restitution cases. Prior to the settlement in Schoeps 

v. MoMA and Guggenheim Foundation (2009), both Glenn Lowry of MoMA and Guggenheim 

director Richard Armstrong had claimed that their “provenance research made clear from the 

beginning that the museums are the proper owners of these works, and that the claims had no merit 

[but] we settled simply to avoid the costs of prolonged litigation, and to ensure the public continues 

to have access to these important paintings.”258 The settlement is, on the surface confounding 

because if the museums were indeed certain about their ownership over the paintings, why would 

they opt to settle the morning before a trial that would have clarified, once and for all, their title to 

the works? This financial settlement, openly critiqued by the judge, is a powerful example of 

negotiations made possible because of the absence of rules, negotiations that can shelter 

retentionist fears within a framework which might seem to be more about fiscal maturity through 

avoidance of heavy, long-running litigation costs. Perhaps this kind of dynamic is what Lowry 

refers to when he says that public trust has emerged as a central question for art museums because 

while they appear to be “pushing the boundaries of acceptable practice in terms of their marketing, 

fundraising, programming and ambition, there are as yet no clear rules as to what is appropriate 

behavior.”259 As he sees it, as museums continue to broaden their audience and show that they can 

generate substantial economic returns through adopting marketing strategies from the business 

world, 260 it is unavoidable that the public and media will begin to take a closer look at their 

operations. As Lowry puts it: 

Given the success and popularity of art museums there is a certain irony that their 
credibility is now being questioned. But it is precisely the institution's popularity 
that has, in many ways, brought it under closer scrutiny […] With this attention 
came the awareness that art museums, like other institutions, are not perfect, that 
they occasionally engage in questionable practices.261  
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These considerations become important in discussing the particular position of museums: they are 

not ideologically neutral and the way they are still being managed and described by individuals at 

their heads is indicative of the major obstacles in play for restitution claims. It might be argued 

that the inception and character of museums like MoMA cannot be dissociated from the American 

ideologies of philanthropy and competitive individualism that characterized the country in the late 

nineteenth and twentieth century.262  Early museum builders perhaps preferred to see themselves 

as benevolent philanthropists advancing the common good. The resulting vacillation between 

individual and collective action built into the venture itself has become a defining characteristic of 

the modern museum project, in which exists a counterbalance of individual assertiveness with 

collective action.263 Even within Lowry’s description of the museum’s roles and responsibilities 

exists this tension between individual and collective benefit. His explanation of the museum’s 

positioning should be critically examined through the lens of a corporatized entity, which has 

fought for its survival in a climate where art museums compete against each other, perhaps 

resembling more corporations driven by commercial interests rather than not-for-profit institutions 

driven by educational mandates.264  
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Museums today have evolved into powerful and influential institutions with a range of 

professional responsibilities. It can be argued that they have a duty to take reasonable steps to 

protect their assets held in trust but, just as strongly, it can be asserted that they are also ethically 

obliged to claimants who, in the name of history, assert ownership of works held by the museum.265 

The modern museum is therefore a site where the personal, public and political aspects of culture 

are in constant opposition and where the past and present often collide.266 Gone are the days when 

one can grant adequacy to simple statements like the ones made by MoMA’s founding director, 

Alfred H. Barr. In his words: 

…the museum collections as exhibited should be for the public the authoritative 
indication of what the museum stands for in each of its departments. They should 
constitute a permanent visible demonstration of the museum’s essential program, 
its scope, its canons of judgment, taste and value, its statements of principle, its 
declarations of faith.267  

 
The unique experience provided by the museum is embedded within its position as a steward of 

cultural heritage and its educational mandate. For the American art museum to thrive and retain 

public trust, it must be and must be perceived as being consistent with and supportive of the 

democratic society that continued to enabled it.268  

MoMA’s most recently approved collections management policy, from 2010, states it must 

take all Nazi-era art restitution claims seriously:  

...the Museum will not purchase or accept as a gift, bequest or loan any work of art 
it knows or has good reason to believe is of questionable provenance or was stolen 
or sold under duress. In acquiring works of art for its collection and in borrowing 
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works for exhibitions, the Museum shall consider and, whenever possible, follow 
the guidelines promulgated from time to time by the AAM and AAMD.269 

 
This policy, it should be noted, still does not reference the Washington Principles, and has not 

prevented the museum from dismissing claims and from frequently asserting legally that it holds 

good title to the work. MoMA has joined, if not led, some of the most venerated institutions in the 

United States in persuading federal judges to dismiss complex Holocaust-era art restitution cases 

without addressing their merits, thereby preventing fact-finding and remembrance.270  

When museums are perceived as being insensitive to the impact of their behavior on people 

whose personal or community narratives are vested in the objects within the museum’s care, it 

represents, I argue, a breach of professional obligations by breaking with their loyalty and duty to 

the public. Currently, issues of race, history and heritage are being heatedly debated around the 

world and as much as some museums would prefer to dismiss the circumstances under which 

objects were acquired as irrelevant, original and present contexts raise important questions about 

the function of contemporary museums in democratic society. In a survey conducted by the 

American Association of Museums in 2001, museums were considered a more “reliable source of 

historical information than books, teachers or even personal accounts by relatives.”271  Do we 

betray that trust by continuing a pattern which allows learners to believe there is only one true 

account of the past, the one that is held by the museum? As previously mentioned, Michael 

Kimmelman, in a provoking article in the New York Times, emphasizes that the public may place 

faith in few traditional institutions these days, but the museum is still one of them.272 Kimmelman 

claims that museums today suffer from an identity crisis, because they are beginning to resemble 

corporations or sites of spectacle akin to Disneyland. Increasingly, he says, museums are finding 

themselves at a crossroads and need to decide where they want to go and what they want to be 

without compromising their educational mandates or adversely affecting the unique experience 

they provide for the public.273  
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There is a genuine fear that major museum collections would be threatened by demands 

for restitution with any changes to laws and practices ‘opening the floodgates’ and running the risk 

of ‘everything would disappear’.274 However, listening to and acknowledging different identities 

and recognizing claims by dispossessed and Indigenous groups is to acknowledge a divide that has 

always existed, and represents an integral part of history. Within the debate regarding restitution 

and contested artworks, different scholars and recent writings have looked at how the past has 

played a powerful role in the motivations, attitudes and actions of both museums and claimants, 

revealing wounds that have yet to heal and facts that must be considered. Some strongly advocate 

that museums need to begin to collectively move towards addressing their limitations and treat the 

objects within their collections ethically in order to begin to move towards a better future.275 

Jeannette Greenfield, known for seminal work on the historical, legal and political issues 

surrounding the return of cultural treasure, has remarked that “cultural property is most important 

to the people who created it or for whom it was created or whose particular identity is bound up 

with it. This cannot be compared with the scholastic or even inspirational influence on those who 

merely acquire such objects or materials.”276 Although restitution has generally been treated as a 

process that entails giving back objects, there are proponents who believe it does not need to be a 

notion that speaks only of loss. They believe it can also be a process that conceptualizes and enacts 

restitution in a way which presents museums with important gains in terms of cultural relationships 

and knowledge, as well as holding significance for other types of postcolonial and present-day 

repatriation efforts. The tenets and claims of universalism should, it has been strongly suggested, 

be analyzed, understood and challenged if the international integrity of the Western museum is to 

be maintained or regained.277 If restitution and repatriation is understood as increasing knowledge 

and understanding, rather than trying to destroy these things, it would meet the declared aim of the 

“Declaration on the Importance and Value of the Universal Museum” to “foster knowledge by a 

continuous process of reinterpretation.” 278  Effectively, it would better serve the museum 

community by opening up opportunities for interactions with their beneficiaries that would benefit 
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all and ensure a sustainable model of the contemporary museum in a century of increasingly 

globalized cultural interactivity and accountability.279  

David J. Rowland who specializes in art recovery and was the attorney for the Grosz heirs 

in Grosz v. MoMA, explains that the events that transpired under the Third Reich are “not 

comparable to what we would consider as normal economic, legal and political society.”280 It must 

follow, he insists, that “to deal with the specific issues and losses related to Nazi-era looted art 

works and the oppressive system that allowed them to occur, the rules we use to redress wrongs 

cannot be the same that we would employ in a normal society.”281 In essence, this statement, issued 

in 2013, restates what so many purportedly agreed to in 1998. Rowland has found American 

museums’ “blindness to contemporary human sensitivity …  both disturbing and indefensible,” as 

they turn to the presently ill-equipped courts to mediate issues involving restitution. To repeat, in 

Toledo Museum of Art v. Ullin (2006),282 when the court judge ruled that the statute of limitations 

had run by 1943, historically speaking this meant that it began before Allied forces had landed on 

the beaches of Normandy, let alone defeated the unified forces of Nazi Germany.283 The ruling 

stood and the court considered the owner’s failure to pursue her claim to be evidence that she did 

not believe the sale of that painting was wrongful.284 Similarly, in Grosz v. MoMA (2010),285 we 

saw that the case was dismissed because the Plaintiffs missed the statute of limitations by just eight 

months and the court dismissed the dispute as a “legal, not a historical, question”.286 The false 

dichotomy thus exposed is that even through the judicial system relies on social events to create 

and interpret the law, in these cases, the same system ignores widely accepted historical facts when 

deliberating on the plausibility of ‘voluntary’ transactions that were in fact, made under duress. 

Although legal courts are a natural choice in dealing with legal disputes and the administration of 

justice, what becomes central in the suits about title and ownership is the employment of technical 
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defenses, which are asserted to prevent the merits of the claims from being properly considered.287 

Further the AAM explicitly declares that the maintenance of legal standards should be the 

minimum, and that “museums and those responsible for them must do more than avoid legal 

liability, they must take affirmative steps to maintain their integrity so as to warrant public 

confidence”.288  

MoMA has been prominent in a troubling story, although it has not been alone. The 

question must be asked, as it will be in the final section of this text, if there are alternative attitudes 

and positions to be developed for the future. The trend of using uncompromising tactics, despite 

the cooperative spirit advocated by the AAM/AAMD guidelines and their call for alternate 

mediation, as well as – of course – the more widely known Washington Principles, is counter to 

what increasing numbers of people have come to see as the complex moral position of museums, 

and the exciting encounters which those can generate.  

 
Concluding Remarks: Looking to the Future, New Developments in United States Law 
 

To imply today that there is almost no looted art in North American museums is simply not tenable. 

In looking at the history of MoMA and its actions under Alfred Barr, we have already seen that at 

least some American museum directors and collectors who purchased art during the 1930s and 

1940s were doing more than rescuing artworks from the National Socialists: they were taking 

advantage of frightful situations of which they were very much aware. During and after the war, 

the United States was still “conducting business as usual, even in the cultural arena – defining new 

museum collecting policies, mounting exhibitions, and building private collections from the best 

possible art available on the market.”289 This ethos has slowly undergone change. The National 

Gallery in Washington, for example, has independently pursued projects such as publishing a 

thirty-volume detailed catalogue of its entire collection that began before the Washington 

Conference and is still a work in progress. Any updates on the provenance of their works are added 
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to curatorial records and made available to researchers.290  The National Gallery continues to 

update its website with a list of annual acquisitions, along with detailed provenance information291 

Thus, although acknowledging that it is a “time consuming, expensive kind of research,”292 overall 

the National Gallery has put forth a good faith effort to conduct and publicize provenance research 

needed to identify art displaced during the Holocaust. 293  Scattered though these special 

commitments to provenance research may be, they do continue. This year, for example, a new 

initiative was launched: the German/American Provenance Research Exchange Program (PREP), 

a partnership co-organized by the Smithsonian Provenance Research Initiative (SPRI), 

Smithsonian Institution, Washington, D.C., and the Zentralarchiv der Staatlichen Museen zu 

Berlin, Stiftung Preußischer Kulturbesitz (Central Archives of the National Museums in Berlin, 

Prussian Cultural Heritage Foundation, SPK) gathers museum professionals who specialize in 

World War II-era provenance projects for a three-year exchange.  PREP intends to provide a forum 

for professionals within the field to network and share their research as well as introduce 

participants to available resources and local experts at institutions in both countries.294 Among its 

goals is the mentoring of the next generation of museum professionals.  Despite these aspiring 
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examples, however, many American museums still hide behind the excuse of the cost of 

provenance research and take the strongest of adversarial positions when their collections become 

subject to challenges.295  

Legalistic defenses are not necessarily equivalent to moral ones.296 Litigation, as it has been 

so often handled, tends to place blame on claimants, faulting them for not demanding their property 

back from some of America’s most influential national institutions in a “timely” fashion. 297 

Historians have already shown that seemingly voluntary transactions were in fact the consequences 

of forced sales, findings that arguably should factor into determining plausibility of claims for 

Holocaust-era art and in establishing a climate conducive to soliciting claims.298 In cases like 

Detroit Institute of Arts v. Ullin, among others, we have seen that turning to courts instead of an 

alternative resolution method means that the law and the use of technical defenses – which can be 

waived, but rarely are – often trump the historical and moral basis of a claim. Because American 

courts must treat Nazi-era claims like any other civil law claims, they are unable to properly decide 

cases based on their merits.299 Furthermore, even in the exceptional cases where a state attempts to 

                                                        
295 Conference on Jewish Material Claims Against Germany and World Jewish Restitution Organization, 
“Holocaust-Era Looted Art: A World-Wide Preliminary Overview,” 30. 
296 Tom Campbell, “Democratic Aspects of Ethical Positivism,” in Judicial Power, Democracy, and 
Legal Positivism, ed. Jeffrey Goldsworthy and Tom Campbell (New York: Routledge, 2017). For more 
information, read about legal positivism - a philosophy of law that argues the existence of law depends on 
social or positive norms. Today, the tradition of legal positivism is widely held as intellectually, 
empirically and morally untenable. The problems associated with legal positivists’ strict subscription to 
rules as a means of controlling conduct has resulted in what many see as failures in identifying the 
important boundaries between law, morality and politics in legal systems. This results in the failure of 
legal systems to adapt to changing circumstances (slavery, national socialists during WWII, South 
African Apartheid, etc) and acknowledge the personal and social realities of individuals who pass through 
the courts.  
297 The Association of Art Museum Directors, “Resolutions of Claims for Nazi-Era Cultural Assets.” 
However, fewer than forty paintings have been restituted by American museums since 1998, according to 
the AAMD Registry of Resolution Claims for Nazi-Era Cultural Assets, with 29792 potentially 
problematic objects are listed on the Nazi-Era Provenance Internet Portal (count as of July 2017). David 
Rowland, “Nazi Looted Art Commissions After the 1998 Washington Conference: Comparing the 
European and American Experiences,” Kunst Und Recht 3, no. 4 (2013): 86, 
doi:https://doi.org/10.15542/KUR/2013/3-4/2. According to the Commission for Art Recovery, 
comparing Nazi Era Art claims between European countries with established commissions and the United 
States which claims it is unique and does not need a neutral art commission reveals that litigation results 
in 90% of claims denied 
298 Detroit Institute of Arts v. Ullin. 
299 Catherine Hickley, “After 26 Years, Munich Settles Case Over a Klee Looted by the Nazis,” The New 
York Times, July 26, 2017, https://www.nytimes.com/2017/07/26/arts/design/after-26-years-munich-
settles-case-over-a-klee-looted-by-nazis.html. Accessed August 15, 2017. After 26 years, a family will be 
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pass a law extending the statute of limitations for claims for Holocaust-era works, such laws are 

often overruled by the Federal government’s exclusive authority over foreign affairs.300 It thus 

follows that there is a strong moral argument to change the law or establish a neutral art 

commission to deal with restitution claims. The American people and those dispossessed by the 

Nazis should be better served by their national cultural institutions – the same ones who claim to 

act in their name. Otherwise, acts of denial by museums not only dismiss a history of human 

suffering but also create a sense of continued violation and echo the “brutal, institutionalized and 

officially sanctioned attitudes of the era in which the looting occurred.”301 

The importance of the conflict over looted art is that it remains for many a symbol of Nazi 

destruction. Therefore, beyond the matter of property rights, the restitution of these objects holds 

significance as a powerful act of justice. 302  The Washington Principles, apart from creating 

guidelines for the development of new practices in the return of Nazi-looted objects, also raised 

expectations that cultural institutions and museum professionals would work proactively to correct 

historical injustices of Nazi-era art looting. There is a strong case to be made that cultural 

institutions, belonging to the subsection of society that deals directly with the stewardship of 

cultural heritage, are not doing their jobs correctly if they are weighing corporate interests against 

                                                        
reimbursed for the seizure of Paul Klee’s “Swamp Legend”, once scorned and confiscated as the work of 
a degenerate. The city of Munich agreed to settle, allowing them to keep the work in Munich’s 
Lenbachhaus museum and the heirs of the German art historian from whom it was taken would be paid a 
sun equal to its market value. Matthias Mühling, the director of the Lenbachhaus, presented the settlement 
as evidence of progress while acknowledging that the justice system has not always been equipped to deal 
with these types of claims. “Through the story of this painting over the last 26 years,” he said in an 
interview, “we can trace the change of mentality not just in the museums, but also in the legal approach, 
the way we think about law and justice. Law and justice are not always the same thing. This settlement is 
a very important achievement for our museum. This is not just an important painting by Paul Klee, it 
contains the whole history of the 20th century.” 
300 Von Saher v. Norton Simon Museum of Art, 592 F.3d 954 (9th Circuit 2009). California state passed a 
law in 2002 (Cal. Code. Civ. Proc. §354.3) that extended the statute of limitations for those claims 
seeking recovery of Holocaust-era artwork until December 31, 2010. On May of 2007, Marei von Saher, 
filed a complaint in the Federal Court for the Central District of California seeking to recover the works in 
question. She alleged that her claim was timely according to Cal. Code. Civ. Proc. §354.3. The museum 
subsequently moved to dismiss the complaint, and the court granted the motion on October 18, 2007. The 
court held that section 354.3 was an “unconstitutional intrusion into the federal foreign affairs power and 
also found that the regular three-year limitations period under Cal. Code. Civ. Proc. §338 had expired” 
(from http://www.commartrecovery.org/cases/marei-von-saher-vs-norton-simon-museum-art-pasadena-
et-al) 
301 Bienkowski, “Authority and the Power of Place: Exploring the Legitimacy of Authorized and 
Alternative Voices in the Restitution Discourse,” 21. 
302 Graefe, “The Conflicting Obligations of Museums Possessing Nazi-Looted Art,” 474. 



 Le 65 

the moral duty to their public and to history. While critics have reproached the United States 

government for not doing more to ratify the Washington Principles, it might be argued that 

legislative change should be brought about because of leadership taken by our esteemed cultural 

institutions and not despite or because of their conduct. That being said, legislative change is 

possibly called for under whatever the circumstances and it has taken place elsewhere. To turn to 

an example, dramatic change occurred in the United Kingdom after a 2002 claim by the Feldmann 

heirs to the British Museum for three drawings allegedly stolen by the Gestapo in 1939. 303 The 

history of the theft was not disputed by the museum, but the drawings’ return was obstructed by 

the British Museum Act of 1963 prohibiting deaccessioning except under certain prescribed 

conditions which did not include restitution.304 This resulted in a lengthy debate of a bill in British 

parliament to make concessions for the restitution of artworks; in 2009 the Holocaust (Return of 

Cultural Objects) Act entered into force for a period of ten years from the day it was passed. 

Seventeen named museums were thereby permitted to restitute from their collections objects 

looted by the Nazis.305 During the debate of the bill in Parliament, Baroness Deech, a British 

academic and lawyer who sits as a member in the House of Lords of the United Kingdom 

Parliament, passionately asserted that: 

 
Art is an ethical issue. Displaying looted art, once it is known to be such, is not just 
an invasion of privacy and a demonstration that wrongdoers may indeed profit from 
their crimes; it is also putting on show something that the owners never meant to 
be seen in such circumstances. It has ceased to be an object of beau ty and one that 
the museums can be proud of or use for educational and aesthetic aims. The 
spectator cannot look at it without seeing the pain and betrayal that led it to be 
situated there in a national museum. It taints the spectators who knowingly take 
advantage of the presence of the picture there and it speaks to them of loss and war, 
not creativity and insight.306  

 
The Baroness poignantly referenced the human value of art. In today’s climate regarding 

restitution claims, the argument she makes rings all the truer as the placement of primary 

                                                        
303 “Spoliation Case Settled,” The British Museum, accessed June 23, 2017, 
http://www.britishmuseum.org/about_us/news_and_press/press_releases/2013/spoliation_case_settled.asp
x. 
304 Besterman, “Crossing the Line: Restitution and Cultural Equity,” 21. 
305 Ibid. 
306 Ibid., 21–22. 



 Le 66 

importance on keeping a museum’s collect intact above all other considerations does not speak to 

integrity but, as we have seen, can be conceived of as a betrayal.  

Very recently, the United States has indeed started to make some changes. On December 

16, 2016, the Holocaust Expropriated Art Recovery (HEAR) Act was signed into law by the 

Obama administration. 307  The bipartisan bill was cosponsored by Senate Democrat Chuck 

Schumer and Republican Senator Ted Cruz and has been positively seen as an effort to further 

United States policy on Nazi-confiscated art and other property as already set forth in the 

Washington Conference Principles on Nazi-Confiscated Art, and the Terezin Declaration.308 It 

seeks to ensure that claims to artwork and other property stolen or misappropriated by the Nazis 

do not continue to be unfairly barred by statute of limitations and are resolved in a just and fair 

manner.309 The bill allows civil claims or causes of action for the recovery of artwork and property 

taken between January 1, 1933 and December 31, 1945, to be commenced within six years after 

                                                        
307 See Appendix F. 
308 “Prague Holocaust Era Assets Conference: Terezin Declaration” (Prague, Czech Republic, June 30, 
2009). The Government of the Czech Republic, in cooperation with the Documentation Centre of 
Property Transfers of Cultural Assets of WW II Victims, the Federation of Jewish Communities in the 
Czech Republic, the Jewish Museum in Prague, the Terezín Memorial, the Institute of Jewish Studies at 
the Hussite Theological Faculty of the Charles University in Prague and the Forum 2000 Foundation, 
hosted a “Holocaust Era Assets” conference in Prague on June 26-30 2009, a gathering of 47 countries. 
The objectives of the conference, among other things, included: assessing the progress made since the 
1998 Washington Conference on Holocaust Era Assets in the areas of the recovery of looted art and 
objects of cultural, historical and religious value (according to the Washington Conference Principles on 
Nazi-Confiscated Art and the Vilnius Forum Declaration 2000), and in the areas of property restitution 
and financial compensation schemes; review current practices regarding provenance research and 
restitution and, where needed, define new effective instruments to improve these efforts. 
309 “Holocaust Expropriated Art Recovery Act of 2016,” Pub. L. No. 114–308, 1621 USC (2016). The 
bill has also had support from many others, among them: Ronald Lauder President of the World Jewish 
Restitution Organization (WRJO) and chairman of the Commission for Art Recovery; actress Dame 
Helen Mirren; Christie’s International Director of Restitution, Monica Dugot; President of the 
Commission for Art Recovery. As previously mentioned, Ronald Lauder was chairman of MoMA during 
the 1998 “Wally” case and sided with the Museum against the Jewish family. Ronald S. Lauder, 
“Testimony for S. 2763, the Holocaust Expropriated Art Recovery Act – Reuniting Victims with Their 
Lost Heritage,” Senate Committee on the Judiciary Subcommittees on the Constitution and Oversight, 
Agency Action, Federal Rights and Federal Courts (2016), https://www.judiciary.senate.gov/meetings/s-
2763-the-Holocaust-expropriated-art-recovery-act_reuniting-victims-with-their-lost-heritage. Lauder 
appears to have learned from past experience, testifying: “…even more despicable is that this art theft, 
probably the greatest in history, was continued by governments, museums and many knowing collectors 
in the decades following the war…This was the dirty secret of the post-war art world, and people who 
should have known better, were part of it […] There are museums here in the United States that have been 
waiting out the clock to pass the statute of limitations. This also forces claimants to spend enormous 
amounts of money on legal fees – another strategy to make them give up […] This is not justice. Stalling 
claims is an abuse of the system.” 
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the claimant’s ‘actual discovery’ of: (1) the identity and location of the artwork or other property, 

and (2) a possessory interest in the artwork or property.310 The bill does not apply to claims barred 

on the day before enactment of the bill if: (1) the claimant had knowledge on or after January 1, 

1999, and (2) six years have passed from the date such claimant acquired such knowledge and 

during which time the claim was not barred by a statute of limitations.311 Thus, the HEAR Act does 

not apply retroactively to claims previously barred by Federal or State statute of limitations. The 

act will cease to have effect on January 1, 2027, although it will continue to apply to any claims 

still pending on January 1, 2027.312  

The HEAR Act was positively received as a major step towards reaffirming United States 

foreign policy to return looted works of art,313 for the most part because it provides a national 

standard for statute of limitations, eliminating the need to debate timeliness in different ways in 

different states when it comes to the use of both laches and statute of limitations. It is expected 

that the focus in restitution cases can now shift towards consideration of the actual history and 

facts underpinning a specific situation rather than arguing on the finer procedural points of law.314 

However, the act’s terms and their applications still remain somewhat unclear and may present 

new obstacles for claimants. For instance, a claimant’s ‘actual discovery’ is defined as having 

“actual knowledge of a fact or circumstance or sufficient information with regard to a relevant fact 

or circumstance or amount to actual knowledge thereof.”315 In her testimony to the US, Dr. Agnes 

Peresztegi of the Commission for Art Recovery testified in support of the HEAR Act, but cited 

among her concerns: 

… that knowledge cannot be construed as possessed by all family members if not 
all family members actually have the knowledge. It is not the fault of the 
descendants of Holocaust survivors not to be close to each other. Families, who, 
but for the Holocaust, would have lived their lives in close proximity to each other, 

                                                        
310 Ibid. Section 5: Statute of Limitations. 
311 Ibid. Section 5: Statute of Limitations, subsection (e).  
312 Ibid. Section 5: Statute of Limitations. 
313 Schoeps v. Museum of Modern Art et al, 07 Civ. 11074 (JSR). The mention of foreign policy here, 
refers to the lex loci delicti rule from the conflict of laws, which has sometimes been cited in restitution 
cases. Conflict of laws is the branch of law regulating all lawsuits involving a "foreign" law element 
where a difference in result will occur depending on which laws are applied. 
314 Isaac Kaplan, “New Bill Passed Will Aid the Recovery of Nazi-Looted Art,” Artsy, December 13, 
2016, https://www.artsy.net/article/artsy-editorial-new-bill-passed-will-aid-the-recovery-of-nazi-looted-
art. Accessed August 15, 2017. 
315 Holocaust Expropriated Art Recovery Act of 2016. Section 4: Definitions, (4). 
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were decimated and dispersed around the world. Therefore, it is important that the 
right to benefit from the HEAR Act is allocated to individual claimants and not to 
groups of heirs, who may not even know about each other’s existence.316  

  
How ‘actual knowledge’ and other terms, are construed will become important in subsequent cases 

as well as the determination of who can possess this knowledge.317 In cases concerning Nazi-era 

looted art, the burden still lies with the claimant to produce evidence of legitimate ownership. One 

problem that will continue to persist is the determination of when relatives knew or should have 

known that they were entitled to something they probably knew little about with many victims 

deceased and records destroyed.318 Since some states, like New York, have statutes of limitation 

rule that are more favorable to claimants, Dr. Peresztegi also urged the drafters of the HEAR Act 

to add a provision that would not allow it to extinguish claims that are valid under the laws of these 

states:319 this was not reflected in the final version of the act, which supersedes all relevant state 

laws including New York’s ‘demand and refusal’ rule.  

The HEAR Act’s six-year limitis said to have resulted from “decade long discussions on 

the practical aspects of restitution among museums, art professionals and claimant 

representatives,” under the assumption that “it is long enough to facilitate negotiation and the 

amicable resolution of restitution claims” while also propelling museums to complete provenance 

research of their holdings with renewed vigor under the newly prescribed limit.320 It does not, 

however, eliminate timeliness as a factor for affirmative defenses and the addition of three years 

is hardly expected to alter the fate of cases more than six years old and not valid under the act, let 

alone cases from decades ago. As another point of critique, Dr. Peresztegi also warned the 

                                                        
316 Agnes Peresztegi, “S. 2763, the Holocaust Expropriated Art Recovery Act – Reuniting Victims with 
Their Lost Heritage,” § Senate Committee on the Judiciary Subcommittees on the Constitution and 
Oversight, Agency Action, Federal Rights and Federal Courts (2016), 
https://www.judiciary.senate.gov/meetings/s-2763-the-holocaust-expropriated-art-recovery-act_reuniting-
victims-with-their-lost-heritage. Accessed August 15, 2017. 
317 Schoeps v. Museum of Modern Art et al, 07 Civ. 11074 (JSR). In this case, the Court agreed with the 
museums that the issue was governed by German law. Yet the museums argued that the plaintiff needed 
to be appointed personal representative of the decedent’s estate by the New York Surrogate even though 
under the relevant foreign inheritance law (German) that was employed in this case, there is no estate but 
property passes immediately by operation of law to the descendant’s heirs.  
318 Jennifer Anglim Kreder, “Analysis of the Holocaust Expropriated Art Recovery Act of 2016,” 
Chapman Law Review 20, no. 1 (2017): 23. 
319 Peresztegi, S. 2763, the Holocaust Expropriated Art Recovery Act – Reuniting Victims with Their 
Lost Heritage. 
320 Ibid. 
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committee that the HEAR Act “would not achieve its purpose of enabling claimants to come 

forward if it eliminates one type of procedural obstacle in order to replace it with another,” and 

performs other disservices, including: narrowing the definition of looted art. 

The HEAR Act is relatively recent and has only resulted in a single application.323 Only 

time will tell if the HEAR Act will alter the fate of present day cases or if new procedural obstacles 

will arise in application. In comparison, other countries have not only enacted laws to facilitate the 

restitution of Nazi-era looted works, but have also established independent commissions to either 

recommend actions or to resolve claims.324 It appears that an independent commission with a 

diverse advisory committee dedicated to overseeing and issuing recommendations for Nazi-era 

restitution claims such as employed in Austria, might be a more effective means to efficiently 

process claims. In 1998, following various scandals, Austria passed the Art Restitution Law and 

thereby implemented the Washington Principles, that, among other things, provided a foundation 

to set up a federally appointed commission to effectuate restitution of Nazi-Looted art.325 The 

impact has been substantial, the commission has issued 290 recommendations. In 256 cases, they 

ordered the return of the artworks and in 34 cases they recommended that the artworks should not 

                                                        
323 “US Court Denies Germany’s Motion to Dismiss Lawsuit Brought by Heirs of Jewish Art Dealers 
Persecuted by Nazis,” Artforum, April 4, 2017, https://www.artforum.com/news/id=67588. Accessed 
August 15, 2017. Germany’s motion to dismiss a lawsuit filed to recover the Guelph Treasure (devotional 
and medieval art objects owned by the House of Guelph) was denied by Colleen Kollar-Kotelly, a federal 
judge in Washington, DC. This is the first case to be influenced by the HEAR Act with positive results. In 
this case Germany and the Prussian Cultural Heritage Foundation argued that the statute of limitations 
had passed for a claim, however, with the HEAR Act, such limitations have been uniformly changed and 
the defendants in this case profited from retaining the right to raise the issue until the deadline stipulated 
in the act’s sunset clause in 2027. Judge Kollar-Kotelly turned down the defendants’ argument for 
dismissing the suit, citing the Foreign Sovereign Immunities Act (FSIA), which halts lawsuits against 
other countries but makes exceptions where the government breaks international laws. It was ruled that 
Germany’s appropriation of art from its own citizens before 1939 during the time Nazis breached borders 
and attacked other nations is a violation of international law and therefore cannot claim immunity. The 
application of HEAR bolstered with the existing FSIA is significant because it may set a strong precedent 
for future promising applications of the Act.  
324 Rowland, “Nazi Looted Art Commissions After the 1998 Washington Conference: Comparing the 
European and American Experiences.” Germany and Austria are two of the five European countries—the 
others being Holland, Britain, and France—with state-mandated advisory committees designed to provide 
a sanctioned, legal way for victims and other potential claimants to seek restitution of what was stolen.  
325 “The Austrian Art Restitution Law” (Commission for Art Recovery), accessed July 27, 2017, 
http://www.commartrecovery.org/docs/TheAustrianArtRestitutionLaw.pdf. See previously covered 
‘Mauerbach Scandal’ and ‘Portrait of Wally’ case.  
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be returned.326 A system like this in the United States might, at the very least, avoid delays in 

proper provenance research on the part of Museums who are reluctant to part with works, not to 

mention alleviate the expense of research for both claimants and defendants. An independent 

commission would also be able to come closer to assuring uniform judgment across all claims 

rather than leaving it up to varying interpretations of state courts.327  

Since the establishment of the Washington Conference Principles, museums which hold 

Nazi-era misappropriated works have continually tried to mischaracterize applicable policy and 

laws even though the official national position has been clear and constant over seventy years.328 

In 1998, it was hoped that museums would willingly give up works of art in the face of valid 

claims. The limited review within this project of the judicial proceedings for Nazi-era restitution 

cases has revealed that despite testimony from someone as highly placed as Glenn Lowry that 

museums “have always been able to address conflicting ownership claims responsibly and 

ethically…[and]… there is no reason to believe that these long-standing professional practices will 

change,”329 they have continued to undermine the diplomatic efforts of the Washington Principles 

and they have not yet, to date, developed any process as efficient as what is provided by some of 

the European commissions. The current system, which depends on museums to select the way in 

which to adjudicate a fair solution for claims, does not provide much incentive for the museum to 

act objectively: they hold the more advantageous positions and are also interested parties.  At the 

very least, and in lieu to date of any serious discussions of a national commission, if museums 

                                                        
326 Rowland, “Nazi Looted Art Commissions After the 1998 Washington Conference: Comparing the 
European and American Experiences.” Prior to 1998, Austria was criticized for its evasive approach to 
restitution (ex:1996 Mauerbach Scandal). After the Washington Conference, Austria made major 
improvements in field of restitution and passed art restitution laws and established a government 
commission to review and research the art collections of every federal museum as well as an advisory 
committee to issue recommendations concerning the return of Nazi-era artworks.  
327 Michael Franz, “The Limbach Commission: What Is It and Will Reforms Make a Difference?,” Apollo 
Magazine (September 26, 2016). Accessed 15, 2017. https://www.apollo-magazine.com/the-limbach-
commission-what-is-it-and-will-reforms-make-a-difference/. Although commissions represent a 
preferable alternative dispute resolution process, they are not without their controversies as well. The 
Limbach Commission was set up in 2003 by the German government to mediate Nazi-looted art 
restitution disputes by making non-binding recommendations in disputes where both parties agree to the 
commission reviewing their case. It has issued 13 recommendations so far, in this instance it has been 
contrasted to the Austrian commission which, although not free of controversy, has addressed hundreds of 
claims in the same period. It has been criticized as incompetent, lacking transparency, requiring 
standardized procedure, not to mention rebuked for its failure, until recently, to appoint a Jewish member.  
328 Kreder, “Analysis of the Holocaust Expropriated Art Recovery Act of 2016,” 21. 
329 Lowry, “Archives | Financial Services Committee | U.S. House of Representatives.” 
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seriously committed to completing their provenance research and subsequently updated and 

revised their standards of due diligence, they would be able to avoid similar difficulties over 

ownership down the line, most notably when the deadline of the HEAR Act comes into force in 

2027.330  

The issue of restitution and its inadequate treatment in the United States has brought into 

scrutiny museum comportment, while also having an impact upon the public’s willingness to place 

confidence in the museum in its role as trustee of works of art. According to scholar James Wood, 

if a museum fails to carefully define and conscientiously exercise its authority, it will fail the very 

public that has granted it authority and whom it serves, and who ultimately has the power to revoke 

it.331 If the public’s trust in a museum’s authority ultimately derives from their being perceived as 

reinforcing the values found in egalitarian and democratic society, then moving forward, public 

confidence will depend on their the manner not only in which they collect, present and explain the 

cultural heritage they hold, but how they choose to support the new legal developments in 

Holocaust-Era restitution and how willing they are to consider the potential for non-adversarial, 

extra-legal procedures. As we have seen, MoMA is an institution that has become increasingly 

more complex and internationally involved over time, which means that it is politically implicated 

to an intense degree.332  Undoubtedly, it has the capacity to further consolidate its position of 

influence in the museum system in the United States and abroad. However, since it is dangerous 

to assume that a place is guaranteed for museums like MoMA in the society of the future, they 

must take great care in nurturing professional virtues like integrity and accountability. After all, if 

their purpose is to be of service to society, then it is vital that they be genuinely responsive to their 

social environment as well as its changing needs and goals.  

 

 

  

                                                        
330 Bienkowski, “Authority and the Power of Place: Exploring the Legitimacy of Authorized and 
Alternative Voices in the Restitution Discourse,” 21–22. 
331 Wood, “The Authority of American Museums,” 104. 
332 Christine Sylvester, Art/Museums: International Relations Where We Least Expect It (Boulder: 
Paradigm Publishers, 2009), 3. 
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Figure 1: Museum of Modern Art, Cubism and Abstract Art Chart, 1936, Print, New York 
City, The Museum of Modern Art, www.moma.org/calendar/exhibitions/2748. 
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Figure 2: From The Museum of Modern Art, Art in our 
Time: 10th Anniversary Exhibition: Painting, Sculpture, 
Prints (May 10-September 30, 1939). New York City: The 
Museum of Modern Art, 1939.  
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Figure 3: Ernst Ludwig Kirchner, Sand Hills at Engadine, 1917-18, Oil on canvas. New York City, 
Museum of Modern Art, https://www.moma.org/s/ge/collection_ge/objbyartist/objbyartist_artid-
3115_tech-6_role-1_sov_page-3.html.  
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Figure 4: Egon Schiele, Portrait of Wally, 1912, Oil on canvas. Vienna, Leopold Museum, 
http://www.leopoldmuseum.org/en/leopoldcollection/masterpieces/33.  
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Figure 5: Pablo Picasso, Le meneur de cheval nu, 1905-1906, Oil 
on canvas, New York City, The Museum of Modern Art, 
https://www.moma.org/collection/works/79994.  
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Figure 6: Pablo Picasso, Le Moulin de la Galette, 1900, Oil on canvas. New York City, Solomon R. 
Guggenheim Museum, https://www.guggenheim.org/artwork/3411.  
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Figure 7: George Grosz, The Poet Hermann-Neisse with Cognac, 1927, Oil on canvas. New York City, 
Museum of Modern Art, https://www.moma.org/learn/moma_learning/george-grosz-the-poet-max-
herrmann-neisse-1927.  
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Figure 8: George Grosz, Self-Portrait with Model, 1928, Oil on canvas. New 
York City, Museum of Modern Art, 
https://www.moma.org/collection/works/79955.  
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Figure 9: George Grosz, Republican Automatons, 1920, Watercolor and pencil 
on paper. New York City, Museum of Modern Art, Advisory Committee Fund, 
https://www.moma.org/collection/works/34169.  
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Figure 10: Vincent Van Gogh, Les Bêcheurs, 1889, Oil on paper lined onto 
canvas. Amsterdam, Stedelijk Museum Amsterdam, 
http://www.stedelijk.nl/en/artwork/606-les-becheurs. 
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Figure 11: Paul Gaugin, Street Scene in Tahiti, 1891, Oil on canvas. Wikimedia Commons.  
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Figure 12: Oskar Kokoschka, Two Nudes (Lovers), 1913, Oil on canvas, Boston, Museum of Fine Arts 
Boston, http://www.mfa.org/collections/object/two-nudes-lovers-34173. 
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