VL

Universit
s of Glasgowy

https://theses.gla.ac.uk/

Theses Digitisation:

https://www.gla.ac.uk/myglasgow/research/enlighten/theses/digitisation/

This is a digitised version of the original print thesis.

Copyright and moral rights for this work are retained by the author

A copy can be downloaded for personal non-commercial research or study,
without prior permission or charge

This work cannot be reproduced or quoted extensively from without first
obtaining permission in writing from the author

The content must not be changed in any way or sold commercially in any
format or medium without the formal permission of the author

When referring to this work, full bibliographic details including the author,
title, awarding institution and date of the thesis must be given

Enlighten: Theses
https://theses.qgla.ac.uk/
research-enlighten@glasgow.ac.uk



http://www.gla.ac.uk/myglasgow/research/enlighten/theses/digitisation/
http://www.gla.ac.uk/myglasgow/research/enlighten/theses/digitisation/
http://www.gla.ac.uk/myglasgow/research/enlighten/theses/digitisation/
https://theses.gla.ac.uk/
mailto:research-enlighten@glasgow.ac.uk

A Thesis subnitted Tor the degree of

BDOCIOR OF PUTLGSOPHY

in the Depsrtment of Moral Philcwonhy
at The University of Glasgow

by

KIEVTH MoCORMICK

September, 1974




ProQuest Number: 10647894

All rights reserved

INFORMATION TO ALL USERS
The quality of this reproduction isdependent upon the quality of the copy submitted.

In the unlikely event that the author did not send a complete manuscript
and there are missing pages, these will be noted. Also, if material had to be removed,
a note will indicate the deletion.

uesL

ProQuest 10647894

Published by ProQuest LLO (2017). Copyright of the Dissertation is held by the Author.

All rights reserved.
This work is protected against unauthorized copying under Title 17, United States Code
Microform Edition © ProQuest LLO.

ProQuest LLO.

789 East Eisenhower Parkway
P.Q. Box 1346

Ann Arbor, M 48106- 1346



Thesis
167
Corj A




ACKNOWT D GENTENTS

I owe special thanks to my supervisor, Profeassor R.3. Downie,
for the guidance and encouragement he has given me during wy stay in
Glasgow.

I would alaso like to thank Professora J.%. Stevenson and R.M. Imlaf

+

for thelr fine teaching at the University of Toronto.
> o



AT O o

FUpm e e T
SULEICARY

ITHNTRODUCTTON
1o ARISDOTLINS ARGUMERTS
L. Hxeuses

2. Cholce

Je Responsibility for Viretue

ITs LIBERTARIANIEW
Le Morel Nesponsibility

2s Delibcration

LILIT PRINCIPLE OF RESPONSIBILIUY

L. The Firvst Objection

2. The Second Objection

Ze s Punishment Hecesgarily Boud

4, Does Punishment Deter?

5o Docs Punishment Preveny

TV. PRACTICAL TRBEATCENT
1. Macdonuld's Arguments

2. Lady Wootton's Arpuments

3o Mens I

4. Indefinite Bentences

5. Feinberg's Arguments

Ve JUSTICE ARD LIORAL DESIRADILITY

1l Justice

2. Jugstice and Determinism

3. Gainz snd Losses Lo Hunan

4o The Law of Torts and Contract

O LIORAL RI

STBILITY

104
109

115




V. TWO DEFENCES OF PRACPICAL TREATHENT 118

1. Humane? 118
2. e Benefit to the Cyiminal 121
, 5. Crime Control 125
4. But Don't We Have The Right To RBemould Criminale? 150
5. Guick and Lusy Treatment 134

VIT. MENS RFA 138
| Lo Mens Rea and Avistotle _ 139
2o Strict Tiability 142

3. Objective Liability 150

4. Mens Rea and The Principle of Responsibiliity 171
CORCLUSION 173

BIBLIOGRAPHY 180

2



'This thesis desgls primarily with criminal wvesponsibility, although
some of my arguments also apply o xesponsibilivy for non~criminal acts,
It can roughly be divided inbto three parts: (1) a defense of the practice
of holding people responoible for thelr actions based upon the facl that
péople are morally wcsponsible fov their actions; (2) a defense of the
practice of holding people reusponsible for their acts based upon a series
of arguments in which I try to show that & sociely which retains the practice
of holding people responsible for their actions is better than one which
replaces this practice with something else; and (3) a defense of the
doctrine of mens rea against strict liability and oﬁjective liability.

In (1) T argue for a version of libertarianism and then I argue that
mnoral responsibility is a sufficient reason fox holding people responsible
for their actions, This involves a discussion of punishment,

In (2) I first discuss the arguments of three people who belicve that
we should do away‘with the practice of holding peoplc responsible Tor their
actions and replace it with treatment designed to modifly people's
(especially criminais') behaviour, I argue that to abandon the practice
of holding people responsible for their actions would be extremely unwise
for a variety of xeasons, Lnong these reasoﬁs are considerations of
Jjustice, human-rights, dignity, hunane tr%atment‘of criminals, and the
control of orimeF

In (3) I carefully compare a legal system which retains the doctrine
of’ ESEEWEEE with legal systems which have adopted either strict or objective
liability. T argue that considerations of justice and human righls make

it imperative that we retain the doctrine of mens rea,



TR ODUCTTCH

In this thesis Y will discuss two related questions. Tirst, ousht we
to hold people responsible for their misdeeds? Hecond, i the answer to the
first question ieg yes, under what circumstances ought people to he erxcuscd
from responsibility for their misdceds? My arguments mostly concern resnons-
8ibility for criminal acts, but I also discuss responsibility for none
criminal misdeeds and responsibility for praiscworthy acts.

I begin with a discussion of Awistotle's answer to both guestions and
1 argue that Aristotlefs answer to the first cuvestion is not satisfactory.

I then proceed to give two independent answers to the first question. I
argue that we ought to hold people responsible for their misdeeds because

they are morally responsible for them. That is; people make a free choice
before they pexform misdeecds and therefore must accept moral responsibility
for their misdeeds, I then argue that people ought to be held responsible
for their actions because a society which abandons the practice of holding
people responsible for their actions and replaces this practice with souething
else will be very much worse off for the change, I conclude this thesis by
defending a doctrine of excusing conditions which is very similar to
Aristotle's,

My argunents employ a wide range of moral concepts such as Jjustice,
wbility, freedom, human rights, dignity, etc, I meke no agttempt to show
that several ofi these concepts can be reduced to a single, nore fundamental
concepto That is, I do not try to show that ubtility or Jjustice is somehow
a nore important or fundamental concept than the others. Instead, my main
method of argurment is to show what gaing and losses would result from taking
a particular couvse of action, such as abandoning the practice of holding
people responsible for their actions, and then comparing these gains and
logses with those which would result from an alternative course of action,

This method of argunent has the disadvantage of requiring that we make

Judgments by "weighing" gains expressed in terms of one moral concept
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againgt losses expressed in terms of another worel concept, and this cleorly
can present probloms, For example, 1if couvrse of action A would aid ug in
controlling crime but would take away sowe human rights and alternative
course B would not infringe human rights but alze might not be as effcecetive
in controlling crime, then the choice bhetween the two courses of action is
clearly a difficult one. We are faced with a decision hetween two things
we value very highly, and there seems to be no way to quantify the decision
or to meke it more clear-cutb, That dss there seems to be no satisfactory
way Lo give positive numerical scores for all the goins and negative
numerical scores for all the logsses hecause the concepts are so very
different, for eﬁample, even if we konew precisely what elfect courses A

and B would have on the c¢rime rate, we would gtjll be faced with the
necessarily imprecise choice between crime control and human rights,

The need to moke decisions of this type would seem to be a good reason
to try to reduce several moral concepts to one vrimary concent, but I have
not chosen this course of action for several reasons., TFirst of all, I simply
have no idea how this could be done, T Just do nob see how such diverse
moral considerations as utility, human rights, freedom, and justice can be
covered under one heading. Becond, T helieve that any such altempt to
reduce all moral concepts to one primary concept would simply mask moral
problems rather than solve them. For example, there is a long tradition of
people trying to show that if we maximize uwbtility we will by some unknown
process never éun,foul of other moral considerations. However, far from
solving problems, this position seems Lo create them bocause people who
share this view seem to be constantly engased in explaining away apparent
conflicts botween the maximization of uwtility and other moral considerations,
most commonly, Jjustice. In view of this, it seems far more sensible to
admit that there are a variety of moral considerations which may conflict
with each other,

Finally, it must be remembered that moral judgments invelving a variety




of noral considerabions need not always be tevrrdbly dilficult. This is
because one course of agotion may be [avoured by a majority of moral con-
siderations, Tor cxmwaple, if the only benefit of course A was that it
would help to control crime and 1f it had nony disadvantascs such as Joss
of human vights, loss of freedom, and loss of homen dignity, and course B
would maintain rights, frecdom and dignity, then the decision between The
two courses of asction becomes less difficult, Such a decision is still
far from clear-cut because some neonle may be willing to give up a great
deal in order to control crime, while other people may not be willing to

do 80, However, such differences between peonle are cleariy unavoidable;
alzso, a great deal is accomplished by making the benefits and disadvantagoes
of gltcrmative couwrses of aclblon apparent because ohce we have done so, we
are in a position to make a rational decision as to which course of action
to take.  Thus, all in all, T belicve that it is best to accept that nmoral
philogophy is a complex subject and not to try to meke decisions sppear more

gimple than they are,




ARTETODLL 'S sRGTILTG

In the firet five chapters of Book III in the Hicomachean Tthics,

q

Aristotle discusses the two central guestions of this thesis, However,

he deals with them in reverse oxder. In his first set of argusnsnts which
are found in Chapter One, he assunes tha% people ouvght to be held responsible
for their actions and he investigates the circumsiances under which people
cught to be excused from regponsibility for thelr actions, n a second

get of arguments in Chapters Two through Five, Aristotle defends what he

assumes in the Livst sel, that people ought to be held resvonsible for theiwr

actions. .«

1o Excuses

According to Arisbotle only voluntary acts may be praised or blamed,
go it is obv1ou91y necessary to delineate the voluntaxy fyom the ln«oluﬁt LY o
Involuntary actions are of two kinds; (1) Actions done under compulsion,
and (2) actions done by reason of ignorance,

Actions done under compulsion are those in which the moving principle
is outside the actor and to which the actor contributes nothing.,
Aristotle's examples of thig kind of action are being carried off by a wind
or being bodily carried away against your will. In cases of this type thewve
is no question that the sctiomn is involuntary because not only was a force
external to the actor involved bui the actor was totally passive during the
action.

Far more difficult are mctlons in which external forece is involved but
in which the actor alse contribuies to the action. All actions done
because of threats are of this type. For example, if I steal some valuable
docurents because someons has threatened that he will hamm my wife if T dontt,
it is debatable whether or not my action was voluntary. On one hand it is

clear that 1 would not have stolen the documents if my wife had not been

* T owe several of the points in this chapter to Mr. Alexander Broadie
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threatened, and thoereflore wy action is cleariy ccoasioned by conpulsion.
However, on the other hand 1t is clear that I contributed something to the
act, T could have relused to steal the docw.ents and accepted the conssew
QUENCES ¢

Aristotle tackles this problem by claiming that actiong done because
of threats are involuntary when considered abstractly, bult in individuzl
instences they are voluntary because the course of action btaken hy the actor
is determined by his own deliberate choice, Here Aristotle is in very
close agreement with the predominant modern view on this subject. It is

generally accepted today that actions done becaunse of threats ax

~

e voluntary,
but the threat is considered to be a mitigating cirvcumstance when blame is
affized to the action. This is precisely Aristotle’s view., He gives as
an example a man who does an ignoble zct in order to avoid unbearable forture
and claims that in such a case the man should be pardoned. However, he doas
claim that some deeds are so berrible that all people should be willing to
enduvre painful death rather than do them, Such a deed is nmatricide. This
example isn't totally satislactory because while it may be true that one
ought to endure painful death  rather than kill onefs mother, it isn't cleaxr
whether one ought to allow ruffians to kill one's fatherP Spouse, or several
unrelated strangers rather than kill one's mother, Aristotle doesn't
mention such cases, but it is clear that he was not unaware of them because
he concludes his discussion of actions done because of threats by saying,
"what sort of things are to be chosen, and in retuwrn for what, it is not

easy o sfate; for there are many diffcrences in the particular cases,"

The only other ground on Which veonle can be sald to be not responszible
for their actions, according to Aristotle, is ignowance. But beflore he
discusses what sorts of ignorance excuse people from responsibility he makes
g ‘vuzzling distinction belfween actions done by reason of ignorance which are

3

involuntary, and actions done by reason of ignorance which are not voluntary.

The former are those actions done by resson of ignorance which are followed
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by repentance and the 1attér are those actions done by reason of ignorance which
are not followed by repentance. Aristotle leaves thig point dangling: in fact,
a1l he says is that since the two cases are clearly different it is best to have
different words for them.

.

One way of malkingz sense ocut of this distinction is to note that repentance
aftter an action done by reason of ignorance is a sign that bad the actor knowmn
the true circumstamces of his action he would not have performed it. Also lack
of wepentance is & sign that had the actqr kmown the true circuomstances of his
action he would have performed it anyway. TFor example consider twe cases of a
bunting misbap: (1) A hunter nmistakes his son for a deer and kills him, (2) a
hunter mistakes his mortal ensmy for a deer and kills hin. In the first case the
hunter would no doubt feel a great deal of repentance and clearly had he known
that the “deer" was really his son he wouldn't have performed the achion. In the
second case the hunter would fesl no remorse and had he known that the "deer' was
his enemy he would hsve shot him anyway. This is an interesting point because
there clearly is a moral difference between these two types of cases, In the first
case the action is not typical of the acltor's character while in the second case
the action is {typical of the actor's character. lLater I will argue that this
interpretation is consistent with Aristotle's other views on actions done by
reason of ignorance,

Aristotle states that not all ignorance is a ground for excusing people from
responsibility for their actions. Ignorance of what one ought to do and ought nob
to do and ignorance of what end one ought to pursue do not gualify as excuses.
Cnly ignorance of the particular clrcumstances surfounding an action or ignorance
of the object of an action cownt as grounds for excusing responsibility for the
action., Aristotle gives several examples of this kind of ignorance such as
ignorance of the true ildentity of your target when shooting, ignorance of the
true nature of your instrument (e.g. taking a real spear from a rack when you only
intended %o take a vractice svear)setce. The important point here iz not so much vwhat

items Aristotle includes in his list of narticular things about which we can be

o

ignorant, but rather that he restrictas ignorance as an excusing condition to
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ignorance of particulars, that is, ipnoerance of the pariicwlar circumstances
and objects of actions. His point here scems to be that the othew types of
ignorance which I mentioned are character traits, and no one ought to be excused
from responsibility for an action simply because he has 2 bad character. This
point,of course, is very controversial teday. It isn't uncomon to hear arguments
which maintain that either no one has aony control over his character and therefore
no one ought to be held resnonsible for hisastions, or that some people who have
been "socialized" in a certain way caonot hely having bad characters and therefore
ought not to be held responsible for their acticns. Aristotle is explicitly
opposed to these two views., He maintains that onlyactions which are "out of
character" are to be excused; actions which ave consistent with a person's character
are not to be excused. This is  congigtent with what I said earlier about Arvistotbie’s
distinction between actions done by reason of ignorance which are followed by
repentance and those which are net. The former actions are not typical of the
actor's character while the latlter actionsare typical of the actor's chara,cli:ero
Thus, in view of Aristotle's doctrine thal a bad character is no excuse for a bad
action it is quite natursl for him to distinguish bLetween these two types of actions.
Wext, Aristotle discusses actions doneby reason. of anger ox appetite and here
his insistence that men sre responsible forations which are inconsistent with
their characters is even more explicit. He points out that sctions done by
reasson of appetite and anger are no lesg typical of the person who verforms them
than are reasoned actiong. Thus, according to Aristotle, it is silly to say that
a man is not responsidble for actions done in anger or due to appetite,because these
are no less typical of his character than a reasoned action is typical of the
character of a sober,tenperate man.
I think Avistotle's point is well taken in most cases., A great number of
actions done in anger ave done by peovple who have irsscible charascters;and it
seems 8illy to say that such people aren't responsible for their actions,while at
the zame time we say that people of diffevent characters who perform actions tyvical of
their characters are fGSponsible Zor their actions. However, it must berexembered
that there is a class of actions done in anger which are not typical of the character

of theector. These avre actions done under extreme provocation. NHow, T may be
10,




consldered unwise tolwing up this point because Yewtrome provecation' is a term
which is no(doubt quite abused these days. It has become a common excuse for all
sorts of actions both in legal and moral conmbtexts. ¥For instance, in 1968 the
Chicago police tried to excuse their brutality toward the dermonstrators at the
Democratic Convention by arguing that they were extrenmely proveked. However,
despite this common abuse of the tewm thewroe still seem to be cases in which the
term has_an application. Cases in which it is unreasonable to expect even the
most temperate and self-controlled verson to control his anger. For example,

it seems uvnreagonable fteoexpect a parent to control his anger when he sees his
young child being injured by a bully. Iven a parent with saintly self-contirol
might lose his temper in svch a situation. Thus, while T agree with Arvdistotle
that angry acts are often in character and therefore ought mot to be treated
any differently than other acts which are in character, I also think we must
recognize as a distinet class of actions, otions done in anger due to extrema
provocation. Such acts clearly are not in character and therefore deserve to be
treated with acts done by veason of ignorance which axe not typical of the agent's
character.

Thus, Apistotle's doctrine of voluntary and involuntary actions consists of

two parts., To be voluntary anztion must have as its moving principle the actor
himself and the action must be comsistent with the mtor's character or typical of
%he actor. This second part would be the subject of vigorous attack today on the
grounds that a man hasn't the power to mould and chenge his character and therefore
to say that men ought to be praised or blamed for actions typical of their characters
is absurd,because one can't be praised or blamed f@r something that is nobt in his
power. Aristotle seems to have been well aware of this argument because he spends
the next four chapters arguing that we have our characters to some extent in our
powern

2. Choice

Aristotle begins his argument that our charvacters are in our nower by discussiog
choice, Choice is voluntary, but not the same thing as the voluntary since the

voluntary is a broader concept as can be seen from Avistotle's treatment of the
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voluntary in the first chapter. Avistotle considers several theories of the

nature of cholce. These are thatlt cholee is appetite, anger, opinion or wish.

4

He dismisses all of these as completely wrong except wish which he clainms is

similar to choice, but noelt quite the same. It dsn't the same becauvse wecan wish
for impossible things,but we can't choose iupossible things. Also Aristotle

makes the controversial claim that wish relates to ends rather than means and choice
relates to means rather than ends. His reasons forwmying this are that choice

seens to relate to things which are in our power and thal ends are often not in

our power. For instance,we can't choose to be healthy, we can only wish to be

healthy and choosze the means which will best promote our health. The same thing

yoes for happiness, we cart choose to be hanpy we can only choose those things
which will make us happy. These uvses have a certain amount of appeal but they
don't fit every wort of sitvation, Suppose,for instance, a man wished to live a
very fast life full of a great desl ofdrinking,late paritying and generally carrying
on. ouppose;further, that this same men wished to be healthy. Vhen this e
realized that his fast 1life was ruining his health, he might by great effort give
up the fast life and start to cultivate those activities which lead to health.

In such a case it seems'to make perfectly good sense to say that the man chose
between two ends both of which he wished. To deny this would seem to be to deuy

a very important moral phenomenon.

Aristotle finallymlects "that which is decided upon by previocus deliberation”
as the most likely candidate for a definition of choice. Iowever, before he can
discuss this he must éiscuss deliberation. Deliberation he says is always about
things In our power and we deliberate not aboul ends,but zbout means., He gives
as examples that doctors do not deliberate about whether they shall heal; statesmen
do not deliberate ahout whether they will promote law and order; and orators do
not deliberate about whether they will persuade. Deliberation consists of setting
an end before oneself and then considering the means by which it will best be
achieved., If there are éever&l such means,we select that which is simplest and most
economical, or most suitable in some other sense. Also once the means has been

decided uwpon, deliberation consists of going throuvgh the individual steps of the
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means until we come to the "first cause” which must be performed before anything
else, If this first cause is in our power we will proceed and if not we must
look for another means to the end or abandon the end altogethex.

A good example of this process occurred in Toronto this last summer., A
doctor had a patient who required cxtrenely complicated heart surgery. In fact
the required surgery was so complicated and unusuwal that no "heart bean" in
Canada had ever performed it. Thus, the end was securing health for the patient
and there were two means to this end; (i) the doctor could simply vefer her to
a Canadian "heart team" and hope for the begt or (2) he could.try to arrange for
her to be sent to a Texas clinic which had pioneered this type of suvgery. The
doctor tentatively chose the latter means as best for the patient but then had
to consider the individual steps involved. The first dep becane clear: the
doctor had to convince the Cnbario Health Insurance Joard that it ought to provide
money for an operation which would be porformed in the Upited States. After
considerable effort the doctor succeeded and the opewation took place,

This example conforms well to Aristotle's doctrine of choice, because it is
no doubt true that the doctor in this example considered it axiomatic that he
ought to try his very best to secure the health of the patient. Thug, in this
case 1t is tyrue that the doctor didn't deliberate about the end,but only aboutb
the means, DBut in this example the patient was an otherwise healthy 28 year old
woman, What 1L the patient had been much older with health problems other than
the heart condition 7 A few years ago medical opinicn would have been unanimous
that the operation should go ahead snyway. At that time there sceemed o be an
axionwatic belief awong docters that everyithing must be done to preserve 1life even
1L there wasmw hope that the patient would return to healthy active life., Today
this axiomatic helief ig being challengad by doctorsas well as by people withoutb
nedical training. Therefore,loday it isn't at all uwncommon to hear of a doctor faced
with the very difficult decision of whethor to prescribe o pariicular course of
treatuent in order to preserve the life of a terminally 111 »atient a little longer
or whether to forbear the treatment and allow the patient to die. The doctor in

guch a situation must choose between guite distinct ends : the oresecrvation of
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life or the preservation of useful active life (this exauple is not intended

to in any way minimlize the moral problemswhich surround euthanasiz). ow,clearly
one conld deliberate about which of these ends cught to be puwsued. Thug, it is
odd that Arvistotle restricts deliberaztion and choice to means.

Another obstacle to wnderstanding Aristotle's doctrine of choice is that

Aristotle uses fend' arbiguously. Up to chapter four he uses 'end' in the sense
of particular end,that is, a deteriinate object of pursuitd such a5 health,the

wirming over of a mob to a cerbzin point of view,establishment of law and order,
ete, However in chopter four Axistotle uvses 'end' in the sense of the ultimate

end {or which men wish. Avistotle introduces his dicussion of this type of end

by saying "lhat wish is for the end hag already been stated; some think it is for
the good,others for the apparent good". Aristotle then proceeds to £ind faulis
with both of these positions, The problem with maintaining that pecple always
wish the good is that one is then forced to naintain that those people who seen

to wish for something other than the geod are not,in fact, wishing for thesé things
at all, and such a doctrine of false wishes is at best difficult to defend.

On the other hand the problem wilth maintaining thalt the object of wish is the
apparent mgood is that it follows from this that there is no naturel object of

wish. Aristotle achleves a tenuous compromise between these two alternatives by
saying that absolutely and in truth the good is the object of wish,but for each
person it is the apparvent good. Clearly, the end in the sense of the good or the
apparent good which I wzll call the ultimate end, is gquite a bit diffevent than
the ends such as health,porsuvation and law and order which I will call particular
ends, In fact, it seems reasonable to say that people wish the good or the
apparent good asg an ultimate end but thev can choose enong several particular

ends, Also it could be argued that one ground for choosing a particular end is
whether or not it is consgistent with my uwltimate end. For exanmple, if T were an
orator who wished happiness in the sense of eudeimonia, I might very well deliberate
about whether or not I will persuade a crowd of people, because the particular
end of persuvading the crowd may be incomsistent with my uwliimate end which is the

2004,

14.




3. Responsibility for Virtue and Vice.

In chapter Live Avistotle gives an argunent designed to show that it is
within our power to be virtuous or vicious. He argues that we wish for the end
and deliberate and choose the means to the end,thus, zctiong concerning means
must be according to choice and voluntary. Dut since the exercise of virtue
is concerned with reans it follows that virtue and vice are according to choice
and voluntary.

I don't believe that this argument is adequate. Aristotle's doctrine is
that the means are dictated to some extent by the end. That is,he believed
that we wish for the end and then investigate possible means Lo the end, and
fhat we iinally choose the most suiiable means from the met of means which are
within our power. Thus, it would seem that this argument rests on the understood
premise that to every end there ave both virtuous and vicious means. If this
were not the case then it would follow that in some cases the end wished for
might be such that no virtuous means could vossibly bring it about, and in
such a case Aristotle couldn't say that virtue was in the actor's power.

I will now argue thatlt Aristotle cannot supply this understood premise. I
will argue this point with respect to both particular and ultiwate ends. In the
case of the particular ends it is clear thal there are some ends which cannot
be achieved by both virtuoﬁs and viciouns means. For instance, consider the
following two‘particular ends. Suvpose A wishes to be a statesman., There are
at least two means to this end : (1) A could strive to make himself morally and
physically worthy of 4n appointment to a high governmené post, or (2) A could
bribe officials in thehope of achieving a high ga&ernment post, Heve thexre is
a clear choice between virtuous and vicious means to a particular end. Put what
if the particular end is becoming the dictator of a povularly governsd state.

In such a case there are simply no virtuous means by which the end can be achieved.
To achieve such an end one would simply have to lie,cheat,bribke, falsely accuse,
murder, ctc. and these are all obviously vicious things to do.

The éame holds true if we consider unlitimate ends such as the good or the
apparent good. Now,clearly anyone who wished eudaironia would cnly choose

virtuous means to this end,but suppose A wished for an apparent good. To take
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an cxplicit example,suppose A wished o life of pleasuvre and suppose fuviher that
A was so debauched that only the most extravagant pleasures sstisfied him, In
this case it is clear that in order to attain the 1life of pleasure 4 will reguire
a substantial income, It is twue;of course, that there are both virtuons and
vicious means of obtaining o substantial income but invariably the virtuons
means allow very little time Tor leading a life of extravagant pleasure. Thus,
unless A is blessed with an independent income he must resorit to vicious means
to achieve his particular end of a substantial income.

Thus, Aristotle's doctrine of choice ig not sufficient to show that it is
in our power to be wvirtuous or vicious, because it simply is a fact that some
ends can oniy be achieved by vicious means., What Aristotle must do then is
show that people have some power over the ends forx which they wish. Aristotle
seems to have bheen aware of this necessity because in the second half of chapter
five he tries to show that people do have somepower over the appearance of the
ultimate good. Here he says that it might be objected that all men desire %he
apparent good, but have no control over the appearance,to this he replies thal
if each man is somehow wes-onsible for his state of mind then he will be somehow
responsikle for the appearance‘of the end, but if not no one will be responsible
for his own evil doing. Unfortunately, rather than tackle this problem by showing
that men can control the appearance of the good, Aristotle tackles it by way of a
xeductio. And,of course, the problem with a reductio is that the absurd

B BB A TR

conclusion upon which it rests may turn out to be not so absurd after all. This
is the fate of Aristotle's reductio in this age of modern social science.
Aristotle argued that to say that men have no control over the appearance of the
good implies that both virtue and vice‘are involuntary, and he found this conclusion
to be clearly absurd., Virbtue,he held, was clearly voluntary,therefore any argument
that vice is involuntaxy which entzils that virtue is involwntary must be unsound.
This,of course, just doesn't stand up today. Those who argue that vice is
inveluntary are perfectly willing to accept as a consequence that virtue is
involuntary.

Having proved to his satisfaction that vice and virtue are voluntary,Avistotle
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claims that this could be true for two reasons; (1) men have some centrol

over how the end appeans to them or (2) men have no condzol over how the end
vpears to them but they choose the means and therefore viritue and vice are

voluntary. Arvistotle can®t maintain the second alternative for reasons I have

given earlier in this paper so it must be lmmented that he failed %o defend

the first altervative directly.




II
LIBERT ARTANTSH

In the preceding chapter I argued that Aristotle's reasons for believing
that men are generally responsible for their actions were insdeguate. Bukb,
having said this; I cennot simply drop the subject; this is a problem which

simply'must be faced before any rational system of oreuses con be construvcted.
The reason for this is thet a system of excuses is completely otiose if no one
is responsible for their actions.

In order to attack this ﬁroblem, T must meke a distinction heitween somew
one's being responsible for hig sctions in a moral scnge and the progtice of
holding comeone responsiblefor his smtions. TFor someone to be morally responsible
for an action, he must deserve reward?praigey blame or punishment fox it
(providing,of cource, the action is not trivial or morally indiffevent ). The
practice of holding someone responsible for hisactions im the actual rewarding,
praising, bWlaming or punishing of people who may or may not deserve vwhat they gete

In order for someone to be morally responsible for an sction, it is generally
assumed that he must satisfy the following three conditions: (1) He must have
performed the action in guestion. (2) He must not have an excuse for perforning
it, such as mistake. (3) He muuL have been dle to have acted otherwise than he

in fact did. That is, he must have what is commonly called free will. It is almo
generally assumed thet in order to be justified in helding someone responsible
for an action he must in fact be morally responsible for the acltion. This assumpbion
raises no probiems when we consider people who are not morally responsible for
anation because they fail to meet the firvst two conditions,but seriouns probhlems
arise when we come topeople who are not morally responsible fortheir actions
becausge they Cail to meet the third condition. For erampls, it iz obviously

wrong to hold a man responsible for an action which he did not perform. ILf we
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vere to do go,we would be punishing and blaming the innocent or rewarding and
praising the wndeserving, ond th practices are clearly unaccepiable. Also,

to hold comeonezesponsible for an action performed due to ipnorance or by mistoke

is unacceptable because , in the case of bad actions,; the actor possesses none

of the had charactexristics by virtue of which he deserves blame or punishment

and, in the case of good actlions, he possesses none of the good characteristics
by virtue of which he deserves pralse or reward. For instence, if a person
accldentally injures somsone elsey he ig not wicked as is a person who intentiocaally
injures someonc elge and;therefore, he does not deserve to bhe hlamed or punished
“for his action.®

However, things are very different when we come to people who are not
morally responsible for thelr actions because,while they meet the first two
conditions, they fail to meet the third condition. The problem is that such
people can inténtionally pexvform very good or very wicked actions and yet not
be morally responsible for them. This presents vs with the following dilemmna.
Cn the one hand,ve are presumably not Jjustified in holding such people responsible
for thelr actions because they are not morally responsible for theme Bubt on the
other hand,; it seems very important that we praise or reward such people if

their actions are good and blame and punish them if thelr actions are bad.

Holding peoble responsible for avtions which they perform intentionally is a

cemtral feature of our scciety, and if we abandon it, things would certazinly

change = quite possibly for the worst. Tor example, if we fail to praise or

renard good actions, w can hardly be surprised if the number of good actions
decreases,; and if we fail to punish or blame bad actions, wemst expect the

number of bad actions to increaéeo' This dilemma becomes especially disturbing when
we are faced with the prospect that no one in fact ever meets the third condition.
It was this prospect which troubled Aristotle, and it still troubles people today

#However, if his action was due to carelessness, he may deserve blame and
possibly punishment becouse of his carelessness.
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becavse of the fairly widely held belief that the thesis of determinisnm is
true and,therefore, that all people lack free will.

There are three possible ways of resolving this dilemma. Mirst; ve could

simply abandon praise, reward, blame and punishment in favour of mome alternaiive
puch @8 manipulabtion or trestment. The second solution is the one Aristotble
chose which iz togegue thalt peopleestually possess free will end therefor meed
the third condition. The third possible solution is to argue that we are
Justified in holding people respongible for faelr actions 1 they meet the first
. two conditions but fail to meet the thixde

For a variety of reasons which T will discuss in some detail later, I find
the first solution totally unacceptable. However, I believe that both the
second and third solutiong are worth pursuing and in the nexi seﬁewal chapters
I will pursue both of them. In this and the next chapler; I will argue that sonme
people meet the third condition and that those who do not have the potential
of becoming people who do meet it. I will-then spend several chaplters arguing
that even if the thesis of delerminism is true and no one meets the third
condition, we still ought to hold people responsible fortheir actions (providing,

of course, that they meet the first two conditions ). Ky arguments for this will

~be fairly varied, tut my central point will be that the practice of holding
people responsible for their actions is vitally important both for individuals
and for socliety and that the alternatives to holding neople responsible for
their actions are morallyAundesirablee

Thug, I ﬁill be presenting ftwo separate and fairly long arguments for the
principle that we ought to hold people resporsible for their actions if they
meet the first two conditions. Stating this prineciple in this way is quite
evkward andgtherefore, I will refer fto it from now on as the ‘'principle of
responsibility’ .

Finally, it mizht legitimately be asked why I am offering two independent

defenses of the principle of responsibility. The answer to this question is that



I wont to moke my case for the principle as stwong 28 possible and 1 olso want
the case to bhe "melaphysically satisfying"s. That is, T would prefer to base

my cace for the principle on actusl moral responsibility becéuae I find a world
in which people are morally respousible for thelr @itions morve pleasing in a
metaphysical sense than a world in which they are not. However, I wm Ifully
aware that my casce for moral responsibility will he extremely controvorsial,

go in order to make the case for the principle of responsibility as stirong as
possible, I will also argue thalt we are justified in retaining the prinaipl&

of responsibility even if the thesis of debterminism is troe.

(1)s Moral Nesponsibility

To be morally responsible for an action, the actor mist have been able to
have performed an alternative action to the one he actually performed. Thus
it mekes no sense to blame a man for failing to 1ift 2000 pounds or for sneezing
and thereby giving away your position to the enemy. In either case, the man
could ot have done otherwise. As we sauw in the last chapler; even in Aristotlets
time,; people used this point to argue that no one is morally responsible'for any
of his actions becavse it is never the case thal an actor could have performed
an alternative action to the one he actually performedo‘ This same argument, in
a considerably more sophisticated form, is put forward today by pecple who accept
g position which is generally called determinisme

The deterministé* position is that for every event there are conditions
which are causally sufficient for the ocourrence of that event. They further
meintain that human actions are events; and therefore,that there must he sufficient
causal conditions for the performance of every human action. The conclusion
which is draun from this is that in any given action sitvation, an acltor can
perform only one action. It is argued that this is {true no matter how many
alternatives appear to be open to the actor. The particulars of the Qgtion

situation and the physical and mental make-up of the actor are sufficient conditions
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which make one and only one action casually NECEISLIYe

The doctrine of determinicm ilug in o very interesting posilion hecause the
denial of deberminism, or indeterminism, ig an even more disturbing doctrine.
T4 seems to entall that human actions are uncoused and therefore due to chance
and hence,capricious, and clearly no one can be held morally reosponzible for on actior
due to chance. In fact, it could be ar ued thet it is incorrect to call any
event due to chance an actione
This leaves two possible ways of saving moral respowsibility: the first
is ‘o deny that in order to be morally responsible an actor must have been able
4o perform an alternstive action to the one he actually performed. In other

words, the strategy here is to argue thal moral responsibility is compatible
with determinism, and as a result of this, philosophers who take this line
are called "reconciliationists" or "soft determinists™. The sccond way is to

argue that human actions are not events which are madc necessary by aausaily

sufficient conditions, but are actions which are performed by an agénto

Fhilosophers who ftake this line are called "libertarians" or "agency theorists®,
There have been a large number of soft determinist theories, -o I can

only discuss the bare bones of the position herea' They_cl&im that in order for

N

anawtor to be morally responsible for an action, it is not necessary for the
action to be uncemsed but for it fo exhibit the actorts character - thém is,hig
desires, moral outlook, degree of rationality,ctc. These actions are opposed
to actions which do not exhibit the actorts character, such as those done uﬁder
duress, when suffering from a high fever; done under hypnosiz;stc. The point
is that moral responsibility for an §ctioh does not depend on the action's
being uncaused , but on the action's being caused in a cerbvain way -~ that is,
by the agent’s character.

This theory did not satisfy everyone because it complelbely ignores the

fact that in order to bemrally responsible for an act an actor mist hove been
I
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able to perform an alternative action to the one he soiuvally 6id perform.

The goft determinizis replied to this objection by pointing out that according
to thele theory an actor counld have performed anslternative acbtion to the one
he actually did perform had he chosen to do so. This,they meinbained,vas
sufficient to show that an actor is morally responsible for his actions even
though they admitted that ascecovding to their theory (whiohgof conrse, is debope
ministic) the actor could not have chosen to perform on alternative action to
the one he actually did perfoym. The ﬂgumenﬁ generally used to support this

point is based on an analysis of the meaning of the phrase, "He could have

performed an alternative action to the one he actually did perform."” The scft

determinists maintain that what we actually wmcan when we say this is thaet he
could have performed an alternctive action to the one he sotnally did pexrfomm

had he chosen to do 0.

This point'is attacked in great detail by the late Professor C.A. Campbell
in his article, "Is *Free will' a pseudprroblem ? % This is & long article
which comsiders several versions of soft determinism and it wouldte silly to
repeat all of Professor Camphell®s arguments, but I will repeat one which is
directe’ against the particular version of soft determinism that I am dealing

with here. In this argument, Professor Campbell simply points out that in virtually

.

call cases in which on mtor's moval responsibility is in gquestion it is olwiocusly

true that the actor could have performed an alternative action had he chosen to

do so. Lowever, this trivial wruth has no hearing upown the moral responsibility

of the actor because it 81ill makes sense to ask vhether the actor could have
performed an aliernative action. It would seem;therefore, that the goft determinisisz
are wrong when they say that the real meaning of ™ie conld have performed an
alternative action" igs that he could have performed an alternative action had

he chosen to do so. However, this trivial truth has no bearing upon the moral

# CohAo Campbell, "Iz 'Tree Uill' a Pseundo~Froblem 7", Hind,LX{1951), pp. 686 = TC6,
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responsibility of theastor besauwse it ohill mokes sense to ask whether the
actor could have performed an alternative action. It would seem,therelore,
that the solt determinists are wrong vhen they say that the real meaning of
"he could have performed an aliernstive action' is that he could have performed
an alternative action had he chosen to do so.

It would appear then that only a version of the theory of agency will be
adeguate to save moral responsibility, and this is just what Frofessor Camphell
goes on to defend. He arvgues that most actions are merely the nroduct of the

individual’s character and for these actions sufficient causal conditions exist.
‘However, he argues thalt in ceses which involve moral conflict, the "self" which

is distinet from the character and iz a causal agent con risge Lo duty or allow

0

the character to do what it is most inclined to de. In such cases, he argues,
it mekes sense to say that the actor could have performed an alternative action
and thercfore, that people are morally responsible for their acts.

A more precise statement of agency theory can be found in "Determinism
and the Theory of Agency'" by Richard Taylor.® Taylor points out that two
conditions must be mel before we can say that people are in general morally
responsible. These are: "(a) there is a reason for everything that happens,

ut (b) some such heppenings - viz. some human acts are éontingenta” If these
two conditions are met,then clearly people are in general morally responsible
because (2) assures that human actions are not capricious ond (b) assures that,
in some cases, an ac%or could have performed an alternative action.

This,;then, is a concise statement of the theory of agency. Unlike soft
determinism, the theory of agency, if true, would clearly render people morally
responsible for their actions. lHowever, there are three reasong for not accepbing

the theory of agency. The first is due fo & misunderstanding, so I will dispense

#* Richard Teylor, "Determinism and the Theory of Agency", in Determinism and Freedom,
Sidney Yook (ed. ), New York Univorsity Press, Hew York, 1958.
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with it »ight heve. It is that if there are no sufficient conditions for sone
human actions, then these actions are inexplicable. Thio simply isntt {true,
unless someone means by ‘explicable! only able to be explained in terms of
causally sufficient conditions. low clearly this is one perfectly proper
sense of 'explicable'; because once we have discovered causally suflicient

conditions for a particular svenlt then we hove expleined it in the secientific

sense of cxplonation. However; this is cleaxrly not the only sense of explicable.

o]

A humon action can alco be expleined in terms of the actorts rcasons for

perforning it, and indeed, this is certainly the most common type of explanation
Wwith regard to humen ations. Thus, 1f the theory of agency is true and there

are no causally sufficient conditions for humzn actions,it does not follow

that hman actions are inexplicable. It only follous thét Tuman actions are
not inexplicable in terms of causally sufficient conditions. o long as there
are reasons for such actions, thoey would still he explicable in terms of the
reasons the actor had to perform them, and this is certainly a respectable type
of explanation %,

The second and third reasons for not accepting the theory of agency ore
more substantial. The second is thgx the theory of agehoy as described by
Professor Campbell is a ﬁery strange theory. The theory states that whenever
There is a horal decision to be made; the sell can somechow opt out of the
ordinary causal world and rise to duty. Yrofessor Campbell gives us no reason
why the self shouldbehave this way only when there afe noral decisions to be made,
and a deberminist could not be blamed if he thoﬁght this a bit odd. The thir&
reason is that the determinist can point to a large mumber of people who cermot
in any sense he described as agents, but vho are also in no sense mentally

disordered or insane. Together, the second and third reasons seenm to meke a

strong case. A determinist is quite justified in askine whether it mekes sense

to adhere to a strange theory whean it is clear that some pecple are nol agents,.

* 1 owe this argument to Richard Taylor's book, Action and Purpose, Prentice=
Hall, Tnc.,; New Jersey, 1966, pp. 140,141,
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These poilnts are well-taken - an lons as the agency theorist goanuot
provide a more substantial account of what the self or the agent is thon his
case will remain very woeaka.

T will nov argue that sgesncey io the ability to delibereite. In other words,
I will arvgue that the actions which proceed from deliberations satisfy Teylorio
two conditions for moral responsibility. That is, they are performed for a
reason and thevelfore,thsey are not capricions. Also, they are contingent and
therefore, the actor could have performed an albternative action. Alsogsince

I will argue that not =211 people have the ability to deliberate in the way

 required for scency, it will follow that it is not anomalous that some people
are agents while others are not.
My arguments centre avound three young executives who each comes upon

an opportunity to steal a substantial smount of money from his employer. The
executives are alike in that they each have a similar opporiunity to steal the money
and in that all three do,in fact, steal the money. However, their characlers

are radically different. I will argue that the first execulive is not an agent
and,therefore, that he is not morally responsible,while the second and third

are agents and are morally responsible.

The situation in which each youns executive finds himself is this: while
performing his daily duties, he comes across a computer error which lists the
total price of new heating equipment for one of firm's factories as £400,000
when the actual cost of the eccuipment is only £315?OOO; The young executive
is in charge of paying for the equipment and he fealizes immediately that if
he draws £400,000 from company funds, pays the heating supplier £315,0C0 and
keeps £85,000 for himsell, the company's computerized accounting system will
not show any discrepancy. In fact; the young executive realirzes that the thelft
will only be discovered if an auditor happens to compare the amount of the
heating supplierts bid with the amount the computer shous has been paid out.

Now, sinmce we are talking about whether the executives are agents and

therefore morally responsible, it is best to keep our examples free of any
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excusing conditions which misht render our exccoutives not morally responcible

on other grounds. Thms,; I will lcave oub any hint of coercion suvch as a usurious

debt to pay off, or a greedy mmsbond or wife who brings pressure $o bear upon
the young executive. In shori, I am assuning thalt the young executive alouse
knows of the opportunity and that no pressing commitment of any kind makes
stealing the money in any sense imperative. Now let us consider how the thfee

very different younz executives react to this sibtuation.
o pon

The firet execubive

The first ewecutbive hag a very strons desive to live well. e wants a
truly glamoxous and exciting existence, and such an exwistence ,of course,

requires money. He also has boundless self-confidence as a reoult of an
extremely successful time at aschool. He did well academically and uas superb

at sports. He had never failed at anything in his life and,for thig reason,
he does nolt even consider the possibility of gelting caught if he steals the
money. Iinally, the first executive has virtuzlly no "moral sense" due to

to the fact that his father was thoroughly unscrupulous and proud of it. For

example,his father cheated on his income tax and proclaimed to his young
son that anyone who did ;ot cheat on his income tax was a fool.

In view of the above description of the first exeaﬁﬁives it is not
surpeising that as soon as he discovered the opportunity to steal the money,

he went shead and stole ite.

The second executive

The second execulive is similar to the first one in that he desires to
live a very comfortable life, but beyond this there is no similarity. The

second executive is a very prudent man. His parents always tsught him fo

weligh possible gains against possibdle losses. He also has had a fairly strict

moral education; unlike the firct executive, he is well awvare that stealing
the money would be wrong. Due to his cautious nature, he makes no hasty

decisions. He ponders the possibility of geining £85,000 against the possibility
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of gebting canght and losing not only the money but his present situotion

and. his freedom as well. MHowever, he decides that the prico is so grand

that 1t is worth the risk. Then he ponders whother the possibility of gaining
the money is worth deing scomething which is very wrong. &Sffber a grest deal

of deliberation, he finally decides thot the possibility of being xich is
worth running the grave risk of beinz caught and doing something which is

very wrong. Upon deciding this, he steals the money.

The third evecutive

The third executive differs from the zecond in thot he has spent a greab

deal of time deciding what type of 1ife he ought to live. The first and

second execuntives merely desire a comfortable 1lifs; they have never given
any thought to any other type of life. The third executive has chosen to
live a comfortable life after considering several others, ouch as a life

gservice o others. He has also ceonsidered how central the pursuit of a

comfortable life ought to be. That is, he also comsidered Jjust how far he

ocught to go in order to procure a comfortable life. For examplegousht he

to try to secure a comfortable life only within the bounds of the existing

legal system ? Or ought he to adopt resiraints upon his search for a comfortable
life that are more or less strict than those prescribed‘by the present legal
gystem 7 T will discuss his reasoning in more detall later; for the present
just let me say that he rejected part of the restrictions of the present

legal system and then considered the gain as opycsed to the risk. He judged

that the prize was worth the risk and stole the money.

Now, as I said before, I eam conceding to the determinist that the first
executive could not have performed an alternative action and that he is,
therefore, not morally responsible for his action. ‘l‘h:‘-.si of course,; is generally
considered to be a fatal move. It is often assumed that if you admit that
some people could not have performed an aliernative action, you muut also

admit that 21l people in all action situations could not have performed

alternative actions. It is this assumption which has forced libertarians

into the very difficult to defend position that people such as the £irst
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excoutive could have poerivrmed albernative actions. In such o case, the
sufficient conditions cimply stare one in the face: the combination of the
fivnt executive's desire for the pood life, lack of pradence, and lack of
moral sense make it ridiculous to croue that he could have risen to duty
and not stolen the money or that he could have considered the consegquences

and mt stolen the money. The example explicitly excludes {these possibilities

&

because he has no sense of duly nor any sense of prudence.

It is fox betler to concede such cases to the determinists and then arsgue
that vpeople such as the second and third executive could have performed
alternative actions,and this is just what T will do. However, I must first
dispose of two arguments which try to show that from the fact that the fizst
executive conld not have performed an alternative action, it follows thel the
second and third executives could not have performed alternative actions.
These argumentslare attempts to prove that there must be sufficient conditions
for all human actions even though it is impossible to list the sufficient
conditions for complex actions such as the actions of the second and fthird
executives.

The first avsument merely insists that the reason that it is impossible
to list sufficient conditions for the secondand third executives' actions is
not that no sufficient conditiors exist, but rather that the second and third
executives have more comnlex characters than the first executive. The sufficient
conditions are therefore too complex to list;but they must exist. The basis
for this argument seemz to be a feeling that with regard to moral responsihility
all men must be essentially alikegand‘therefora,if the Tirst exescutive could
not heve performed an alternative action,we must admii that the same goes for
the other two executives. This argument is unacceptable becanse to essume
from the beginning that either all mon must be morally responsible or not

morally resronsible is to male out of court one perfectly censible solution

to the morally responsible versus delterminism debate -~ that is, that some people

may be morally resvonsible while olhers are debermined.
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The seccond argunment trics to show that there must be sufficient conditions
for the actions of the second and third executives by drawing an analogy
bhetween the humon brain and electronic computers. LA rough outline of the
analogy goes ags follows ¢

1. The brain, like a compulter, is made up of a huge mumber of switching
devices. The materials arve different and the complexity of the commections
is far greater in the brain than even in the best computers,but basicalliy
the brain is a very complex compuler.

2¢ The brain controls several mechanical mechanisms, i.e. the muscle and.%he
bone combinations throughout the body. Present-day compubers can contirol
very sophisticated high speed printing devices,and there is every reason
to believe that some day an advanced computer will be able to operate an
aftificial arm and hand.

30 It is with its electronic machinery that a computer computes, and in a

similar way, it is with the brain that people think. This; of course, is

very controversial. It is argued,for example, that it is a category mistake
to equate the mind with the brain,but these arguments need not deter the
determinist. A1l he has to do is to show that human thought is in some
sense dependent upon the brain, and this is not difficult to do because the
evidence for dependence is amazing: if you damage the brain,you damage the

mind. If you drug the brain you drug the mind. I you electronically

stimlate the brain, you mysteriously get through to the mind. Thus no matter

what the precise ontological status of the mind turns out to bey, there is
1little doubt that the mind and brain are inextricably linked; therefore we
must grant the compuﬁer/brain analogye

Once we have grented him the Gamputer/brain enalogy,; he might proceed
with his argument as follows @ for every action of a computer, there are
sufficient conditions uhich include the state of the computer (l.e. its
physical plan, the state of its memoxy,elcs ), its programme,and external

stinmuli in the form of instructions given by operators. In a similsr sense,
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can there be any doubt that Tor every humon setion there iv a set of
sufficient conditions which consist of the state of the human brain (l.e.
its complexity and ite memory), its programme {ecge, feelings¢praeferencen,
noxral beliefs, and skills such as reading, math skills,etc.);and external
gtimli such as the discovery of an opportunity to steal wmoney ¥

The evidence that there are sufficient conditions for all human aotions
is overwhelming., e know that the brain is like & computer. We know that
thinking depends on the brain. We know that the state of a personts brain
affects his actions. We know that exbernal stimuli affect a person's actions,
You have even admitted that in the case of the first exeoutive there are

sufficient conditions for his action. Surely,then, the only sensible conclusion
from all this is that there are sufficient conditions for all human actions.
This,then, is the determinists® avgument. It can he written in step

form as follows ¢

1. The humantrain is a very complex computers

2. There are sufficient conditions for every "action" a oomputer_peri%xmsa
3. Therefore,there are sufficient conditions for every action a person
performs.

This argument is wt completly sound because the second premise is not
known to be true. What we do know is that there are sufficient conditions
for every action performed by every modern computer,but these computers are
mach simpler than ﬁﬁe humen brain. Would the sape hold true for much more
complex compuﬁers 7 Since no such computers exist, we just do not know for
sure. However, the determinist would no doubt insist that it is veasonable
to assume that a complex computer would not bhe so fundamentally different
from & simple one that there would be no sufficient oonditions for some of
its actions. Bui here we must be very careful. TFor example,; consider the

following argument which is sgimilar to the one above:
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1. An amocbe is just a compler chunk of mattor.
2s ligbter does not have the pouer of loconotion.
3« Thercfore, an amoecba does not have the power of locomotion.

The conéllsion Yo this sroument isgof course, absurd. e kuow from
direct observation that an amoeba does have the power of locomotion,so thatb
we mst reject at least one of the premises. The most likely condidate io
premise 2. In view of the fact that there is no reason to believe that an
amoeba is anything cther than complexly orgsnized matter, we must accept the

fact that a certain level of complexity matter diaplays emergent properties

- such as locomotione

How, in the cese of the brain/bonpu%er aprgument, we do not know the
conclusion to bhe false,and therefors,we are not forced to reject one of the

two premises,but the possibility that ore of them is false plainly exists.
For instance, it is perfectly possible that at & certain level of complexity
computers will display the emergent property of no longer having sufficient
conditions for all of thelr "actions'. Thus, the determinists! second

argument is also inconclusive. It dis still possible that for some human
actions there are no sufficient conditions. I will now argue that this is
the case.
2o Deliberation

In order to show that some people are morally responsible for some of
their actions,; we must show that some human actions satisfy Professor Taylor's
two conditions. That is; that there is a reason for the sclion in guestion,
but that the action was not made neeéssary by causally sufficient condiiions.
In this section, T will argue that we have good reason to believe that
deliberate actions meet these two conditions.

By 'deliberate actions' I mean actions which follow from deliberation
and for 'deliberaﬁioﬁf I will use Irofessor Taylorts definition :%

# Richard Teylor, Action and Purpose, ope. Cite




Leliberation as I am conceiving it, is a procens of aclive,
purpeselul thought, having as ito aim or goal a decision to act,
under circumstances in which more than one action is, or at
least is believed to bey possible for him who deliberates.

(pe 168)

The actions of the second and third cxeculives are by this definition

] . ) . . . s
deliberate, while the action of the first executive ip not. Both the
sccond and third executives delibersted about wvhether they chould steal

the money and,in addition, the third executive had earlier deliberated

about the type of life he should lead. The first executive, on the other

“hand,; simply grasped the opportunity to steal the money as soon as it
presented iteelf; he did not deliberate about what to do at all.

It is easy to show that deliberate action satisfies the first condition,
becanse deliberations can have several raticonal conclusicns. For
example, the second executive might decide to steal the money or he might
decide not to steal it. His reason for stealing it might be the reason
given in the example -~ that the possibility of gaining the money (even given
the risk) is worth doing something very wrong. If he decided not to steal
the money, his reason mighi be that no amount of money was worth the rigk
or that the possibility of getting the money was not worth doing such a
great wrong. Thus, either outcome cen be rational « %ﬁere are perfectily
sound reasons for each alternative.

The difficult question is to show that there are no sufficient conditions

for deliberate action.

# Tt must be pointed out that I am not saying that the first executive's
action is not intentional, while the actions of thesescond and third
execvtives are intentional. Theastions of all three exccutives are
intentional that is,they all intended to steal the money. A4lso, I do
not mean to say that the first executive's action is involuntary,
while the second and third executives' actions are voluntary. 411 three
actions are voluntary because no person or cirveumstances forced any of
the execubives to steal the money. Tut an action need not be deliberate
to be voluntary,nor is it impossible for an action to be involuntary but
also delibersie. 'or cxample, if I am fopced by someone to choose betwesen
two alternative actions (which I would have never dreamed of performing
had I not been coerced), I might well deliberate about which action to
perform. If I did deliberate, then my decision would be deliberate bub
involuntary.
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The doctrine thet there arve sufficient conditions for all human actions
is simply that 21l humen actions are essentially like the first executive’s
action, althoush they may be more complicated. Ior example; the second

executive's action invelved consideration about the amount to he gained,
the risk involved and the morality of stealing the money; and therefore,

it is much more complicated then the {irst executive's action which only

involved consideration of the amount to be gained. The dootrine admits

that in cases such as those of the cecond and third executives, it is difficult
' to give a precise statement of the sufficient conditions which made their
actions causally'n;cessany, ot that sueh conditions exist nonewthe-less.

The resson it is difficult is that these actions involve conflicting
motivating . factors. Ior example, in the case of the Tirst executive,the

two motivating factors of his desire for a comfortable life and his extrame
self~confidence do not conflict and together they mske the first executivels
motivation to steal the money overwhelmingly stroﬁge Thus, in the case of

the first executive, it makes sense to say that his psychological state ond
the discovery of the opportunity to steal the money are two conditions which
were causally sufficient.for his going shead and stealing the money. Now,

the question we must answver is whether it is recsonable to believe that such
suffilcient conditions exist for the actions of the second and third execubives.
I have purpesely couched this question in terms of what it is reasonable

to believe beconse this is one of those problems which quite possibly will

never he sclved conclusively. On ithe one hand, the deliberations preceding the
actions of the second and third execubives are so complex that it is quite
possible that even if sufficient conditions do exist for thelr actions; they
could never be identified,even in the fairly crude way T identified sufficient
conditions for the action of the firsl executive. On the other hand, it

is probably impossibleto show conclucively that no such sufficient conditions
exist becauvse a determinist can always‘argue that simply becanse deliberation
is such a complicated process -does not rean that there are no sufficient
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conditions for the decisions which follow from deliberation. Dowover I do
halieve that careful inspection will chow that 1t is more recsenable to

believe that there are no sulficient conditiorns for the decigions which

follow from deliberation. To see this we must look more closely at the

case for saying that there are sulficicnt conditions for the deciglons of

the second and third executives.

The determinictts casce is hasically that the only difference bebveen

the cage of the firot executive and the coses of the second and third executives

is one of complexity. In support of this clalim, he can point to the fact
that the motivating factors in the ceses of the mcond and third executives
vere not fundamentaolly different from the factors in the case of the first
executive, but were simply more IUUNEICOLS. £leo, he could point out that
the second executive is clearly a product of his upbringing in the same way
that the first executive is a product of his. The first executive is over.
confident and lacking in moral sense beczuse of his early background, and
the second executive is prudent and has o strong moral sense hecause his

Lo

parents instilled both gqualitics in him. In view of these similarities,

the determinist feels justified in arsuing that there are sufficient conditions

for the second executive's decisicn,even though the second excoutivels
way of coming to the decision to steal the money iz very different from the
way the first exccoutive came to his decisions The fact that the second

executive delibersted about vhether or not to steal the money while the
first executive did not is nol geen as a sipnificant difference by the

determinist,but rather as simply vhe wesult of the fact that the second
executive hed something to deliberate about (i.e. conflicting motivating

factors ). Here deliberation is viewed as a completely deterministic process

ity

in which conflicting motivotins factors interacst in vorious ways until a

decision is finally reached.

A

The third excoutive offcrs a bitv of a problem to the determinist
because the factors which motivate him ore largely selfi-chosen. But
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here the determinist vwould simply argue that the third erxecutive is cimply
moxe complex than the second exccubtive., He would argue that the third

erecutivels early boclkground caused him to be The type of person who
deliberates deeply aboul everything, and throush years of deliberation,
the third executive chose to seek a very comforxrtable life and to live with

certain moral principles. Vhen the third execuiive discovered the opportunity
to steal the money, he deliberated yel again to see vhether siealing the
noney was consistent with the goals and rules he had cheosen through earlier
deliberation. Thus, the determinist would argue that there are sufficient
conditions for the third executive’s decision to steal the money, b thatl
they are shrouded in several tiers of deliberation and,therefore, they are

so complex that we could never hope to identify them. There is clearly
nothing absurd ebout this view. It certainly is possible that deliberation

is just a very complex deterministic precess. However, I will now argue

that a careful‘look at deliberatioﬁ will tend to show that it is nob.*

The reason I find it difficult to believe that deliberation iz a
deterministic process is because T find it difficuvll to believe that
deliberation is a process at all; instead, I believe that it is best
described as an activit&. To see my point here; consider the case of the

second executive. The deterministts position is that the second executive's

deliberation consists first in his desire for the mopey,interacting with
Tear of getting caﬁghﬁ and once his desire fox‘bhe money has supplanted

his fear; his deliberation then consists of his desire for the money
interacting with his moral principles,which are in turn supplanted by

his all-powerful desire to steal the money. If we view deliberation in
this way, then it makes very good sense to say that there are sufficient
conditions for the second executive's decision because one could argue that,

given the strength of his desire for the money combined with the strength

* Ly argument owes a great deal to Taylor; Action and Purpose, op.cit,Part 2.
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of hiz feor of getiing causht snd the strength of hie moral principles,; it
was camsally necessary that he would eventuslly decide to steal the money.
Dut T see no reagon why we should accept this view of deliberation because

it completely ignores the fact thot deliberation is an wtivity which humen

beings engage in, wvrother than a process which simply tekes place. The

second executive actively considers vhether stealing the money is worth

the riék of going to prison and he then considers whether he ought to do
something which iz very wronmg. In both cases;the second executive made a
congclous choice and he clearly believed that he could have made the
opposite choice because if he did not believe this,there simply would be

no point in deliberating about which choice to make. Now, in view of the
fact that deliberation is an zetivily in which people eﬂgage and also in
view of the fact that people who deliberate believe that they can choose
more than one alternative, that is,; that one alternative is not cansslly .
necessary, why should we accept the determinist's account of deliberation
as a deterministic process 7 Indeed, why should anyone have evexr believed
that deliberation wes a deterministic process 7 There seems to have been
two reasons for this. The firvst is that many people have asccepted general
arguments which fry to sﬁow that there must he sufficient conditions for
2ll human behaviour regardless of whether it follows deliberations or simply

springs from spur of the moment impulses. Ilixamples of such general arguments are the

argument bhased on the computer/brain analogy end the érgument that if there

are no sufficient conditions for bumen action,then that action is insxplicable.
The second reason is that it is possible to point to human thought processes
which resemble deliberation,but which arc also clearly deterministic. Cne

such process is vacillation;uhich Teylor describes in the following passage:%

% Taylor, Action and lurpose, op.cite;p.l7Ca
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Hou while both of these continuinsg states of mind can in some
sense be described as processes of thought,only the first is
deliberative. The sccond ic,simply, illation between commebing
inclinations. XHoth are;moreover, processe

g oof my thinking. Dut
in the Tirst my thought is en activity, for T am intentionally
calling it forth. Im the sccond I do not call forth any thourhis
or considerations; they simply occour o me;willy-nilly, with
vhatever force they may or may not have for deciding the nmatter
for me. Tn the first my thinking is purposive,;for thoughta are
pursued with a view 4o meking a decision,but in the second my
thoughts have ne purposes. They are only thoughts impulses,

or inclinations that occour in succession. The second situvation
can therefore he deseribed vithout introducing the idea of ny
doing anything at all,excert jost deciding,wheress the first
cannet, and there ave accordingly all sort of locutions mostly
metephorical ;which are used to convey the element of activity
involved in deliberation . such as "weighing' pros and cons,
urningtihe thing over in my mind; and 80 one

(p.170)

Another thought process which is similar to deliberation Wt is clearly
deterministic is rationalization , in which someone has an overwhelming
desire to do something (or refrain from doing something) but also has
some minor gualms about going ahead with it. For example if the fipst
executive had had some semblance of moral sense, he might have rationalized
his derision to steal the money by quickly dismissing moral consideralions

from his mind. It mekes scense to say that both vacillation and rationalization
are deterministic processes because they truly fit the delberminisits model

of motivitating factors interacting with sach other,bu%Athis in no way shows
that deliberation is a determinictic process. In fact, when we look closely,

we gee that genuine. deliberation is very different from vacillation and
rationalizotionsend clearly,one way of accounting for this difference is
to say that deliberation is a non-deterministic activity which human beings
engage in rather than a deterministic process over which human beings have
little or no control.

Of course, this dces not settle the issue of whether deliberate actions
are Tree since it ig still quite possible that deliberation is an exbtremely
complex deberministic process. However, in view of the fact that deliberation

certainly scems to be an activity which can have more than one outcome
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(otherwise there would be no point in deliberaiing) and also in view
of the fact that deliberation is easily distinguishable from mental processes
which are deterministic, I think it is more reasonable to believe that

deliberate actions are free than to believe that they are determined.

This is especially true when we realize that thers is nothing absurd aboutl
saying that some human actions are free, while other human actions are
determined. In short, until someone unravels fthe mysteries of deliberation
and shows that there are sufficient conditions for deliberate actions or
until someone presents a gound argument which demonsirates that all humen
actions must be determined, I will contime to find it more reasonable to
believe that delibersie aclions are indeed free actions.

Hany libertarians,no doubt, will be quite displeased with my arguments
because if myvview is correct, we are forced to say that meny people who
‘cannoﬁ be called insane or ébnormal are not morally résPQnsible for {their
actionse. They might arzue that I have created more problems than I haﬁer
solved hecause the courbts will now be faced with the problem of distinguishing
betveen thoée criminals who deliberated before they committed their crime
and those criminals who did not. But, as I said in the introduction to

this chapter, I do not believe thal moral responsibility is the only reason

for holding people responsible and therefore,this is not necessarily o problem
for me, and I will say more about this in the next several chapters.

Also, I believe that my views on moral responsibility have two distinct
advantages over ‘standard libertarian vieuws. The firét is that the liberfarian
view that all human beings are agents forces tﬁem to treat all human beings
as being essentially equal with regard to moral responsibility even though
people obviously differ in this respect. TFor example, they rmust say that
someone like the first executive who quite literally "did not know any better”
is every bit 2s responsible for hisaptions as the third evecutive who is
sober and knouledgeable, and who deliberates aboul everything he does. In
short, the libertarian's dream of a world in vhich everyone is morali&m
responsible simply is not a realistic dream, and my view recognizes this

facte. 39 .



The second advantose 1o that wy view involves no myoterious concertion

o the self. his io very important in the debate belween Liberiarians

L deberminintc becauve as lony as libextarians insist thol bhumon beings

»ooin gome mysterious way goments, determinists con quite rightly ask what

possilble reasen thers ig for helleving that what the libertarians say is

Lo,
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AN

THE PRINCIPLE OF RESTONSTBLILLTY

bzsed on

MORAT, RESTONSTRILOLY

.Iu %he last chapter, L arguced for what wmight be called g limited
vergion of'libentarianism in which some people have the ébility to
deliberate and are, therefore, morally responsible for their aclions,
while others lack this ability and, therefore, sre not morally responsible
for their actions. There are two possible objections to this as a
Juatification of the principle of responsibility. Wirst, it could bhe
argued that since I have been forced to admit that only some people arve
morally responsible for their sctions, my sbtempt to base the general
principle of responsibility upon moral mesponaibility must be considered
a failure, The second objection is that moral responsibilily is nof a
sufficient condition for holding pecple responsible for thelr actions, ow

this objection may take the less radical form that moral responsibilits
Jd A P J

is a sufficient condition for reward, pralse or blame, but nct for
punishment.
1o The Fixst Objection

The first objection, at first glance, appears very serious, especially
when we consi@gr that the humber of people like the first executive who are
nol morally responsible for their actions may prove to be guite large.
Thus my argument for the principle of responsibility based upon moral
responsibility may appear so Wéak as to be uninteresiing.

However, this objection ignores the fact thabt if ny arguments for

[=)
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libertarianism are sound, then it follows that all human beings (with the

exception of the insane or the mentally defective) have the potential to
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asin the sbility of free deliboration and thus Lo become morally reoponsible
for their actions. It is very important to avold a 'black and wivte™ picture
in which there is one section of the population which will alwsys heve the

! LR k]

ability. BSuch

i

ability to deliberate, while the rest wil) always lack thi

[

g view ig unreslistic because people can bolh gain and loce the ability to
deliberate and they can also have it with rogard to sowme circunstances and
laock 1t with regard to othars, For example, nany pdrenhs have breathed a
slgh of welicf when their aveogzant; rude, head-strong tecnager has
Linaglly grown up and started to acl sensibly. Also, a really doclrinsire
right or left wing radical is a good example of someone who is incaopsble
of deliberaﬁiOﬂ.in some areas.® He iz tolally bound Ly his doctrines and
he simply will not hear of anything else. Bul such people can change into
people who are able to deliberate and who are open to the ideas of others,
Similarly, people can lose the ability teo deliberate, WTe all probably
know someone who has "become a bigot', or become so consumed by hate,
jealousy, awe, or love that he has lost a great deal of his abilitly to
deliberate. Finally, some people can deliherate in some areas but not in
others., Ve all have melt people who are perfectly reasonable until someone
mentions a ”forbidden subject”, such as religion, certain government
policies, or women's Liberation.

Thus, even people who are not morally reuponsible for their sctions
can become so 1f they attain the ability to deliberateo This suggests the
possibility of encouraging people to delibcr&te about ﬁheir actions and

thus to become morally responsible for them, and in order to do thig it

seems clear that we must retain the principle of responsibility. Iy reason

* T am talking aboul the true zealot, nolt somcone who has come %o hold
radical views after long periods of study or deliberation,
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for saying this is that to excuse somcone from responsibility for an action
bocausze he failed Lo deliberate before he performed it cannot possibly
encourage him to deliberate in the future. TFor example, 1if the parents of
the arrogant teencger T just mentioned write off his behaviour as "going
through a difficult stage" wather than blame him for it, they certainly

are not encouragsing him to become a sensible adult.#®

ete
i

Thug, if we essume that it good For pecple Lo he morally responsible

for theiﬁ actions, we cen base a fairly strong case for the principle of
regponsibility upon my limited libertarianism. This is so hecause by
holding people vesponsible for their aétions, we will ensure that those
who are morally responsible for their actions will get what they deserve
and we will encourage those who are not morally responsible for their
actions tq become 80, There is, of course, one obvious objection to this,
which is that to hold someone responsible for his actions if he is not
morally responsible for them is unjust. Again, T must postpone discussing
this point in order to avoid duplication. In later chapters T will argue,
at some length, that while it is true that to hold someone responsible for

an action for which he is not morally responsible is unjust, the

*Mo ghow conclusively that holding people responsible for their actions
will encourage them to deliberate and thus to become morslly responsible
would teke several more pages and would nearly duplicate an argument which
I will present later in this thesis, There T will argue that even if the
thesis of detewxminism is true, we cught to hold people responsible for
their actions because this will encourage them to develop their rational
wills (the rational will is basically the human ability to deliberate and
make decisions without undue dependence upon others)a In fact, the only
difference between my argument here and my asrgument later in the thesis

is metaphysical., If my arguments for libertarianism are correcclt, then
holding people responsible for their actions would encourage then to
actually become morally responsible feor their actions. On the other hand,
if the thesis of determinism is true, then by holding people responsible
for their actions we would encourage them to develop their rational wills
(and I will argue that a wellwdeveloped rational rill is morally valuable),
but we could not encourage them to attain the metaphysically satisfying
status of moral responsibility.
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alternalives Lo holding someone morally responsible for his actlions are
even more unjust or are morally uwndesirable on other grounds. Also, T
mast again stress that T am only talking about people who are not morally
responsible for their actions because whil meeting the first two conditions
of moral responsibility, they fail to meet the third condition. I am not
advocating punishing the i nocent or gtrict Liability.
2. The Second Objection

We must now turn to the second objection mentioned at the heginning of
this chapter « that moral responsibility is not a sufficient condition fox
holding people responsible for thelr actions. Tt may seem that this
objection is so extreme that it is_unlikely that anyone would ever pul it
forward. But this is not the case, becouse a strict adherent of either

act or rule utiliterianism would be forced to hold this line. Also, even

s

4]

e :
1f no one would ever put forward this objection in this form, a more limite

veraion of this objection is falrly common. This version allows that moral
responsibility is a sufficient reason for vewarding, praising, or blaming
someone, but not for punishing someone because punishment is evil and can
only bhe justified if it producer some further good. I will attack only

the second version of this objection, but my argoments can be generalized to
cover the first as well,

In attacking this obJection, I will bécome involved in the long-standing
dispute between retributivists, who believe thatl.punishment ought to be
meted out according to dictates of justice and utilitaerians, who argue that
punishmeﬁt is only Jjustified if it produces some further good, such as a
reduction in crime, I beliéve &ha% a good deal of this debate is misguided
because the participants tend to try to establish a case for one point of

view to the exclusion of all others. I think that this is a great mistake

because, as I stated in the introduction, I believe that moral problems
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are usually very coaplex and that o satinlactory solubion must balanceo
many conflicting moral considerations. The justificstiion of punishient is
an  extremely good cxample of a complex morasl problem. Punishment is
usually discussed in the context of how the officlals of the government
ought to deal wlth criminals.In this context, the morzl complexity is
obvious because in order Lo he legitimate, & government must adninister
justice, consider the utility of its actions (e.g. promote public welfare),
and act in a morally acceptable manner (eogn a legitimate govermment is
morally bound not to be hrutsl or cruel). From this it follows that a
legitimate governmentts policy on punishment must &trike a satisfactory
balance between these three moral considerations. Thus, in order to

show thalt moral guilt is a sulficient condition for punishment, I must
show that justice mequires that we punish the morally guilty and then that
punishing'the morally gullty does nol seriocusly conflict with the othexr
two moral considerations,

That justice reguires that we pﬁnish the morally guilty has often been
taken to be selfwevident, but it has been challenged on the basis that
Justice is an intangible or even an uwnintelligible concepl. There ié some
hasis for these views since some aspects of Justice are intellectually
very "slippery', but the case of punishment is not one of these slippexry
aspects. Stated in ité simplest terms, the principle of distributive
justice is tha& people ought to get what they deserve, not more than
they deserve and not less than they deserve, Thus, people ought not to
receive undeserved rewards nor escape deserved burdens. It is quite true
that ascertaining just what peéple deserve can be very difficult in some
cases., Notorious examples of this aré the problems of Jjust income
digtribution and just distribution of educational opportunities. However,

ascertaining what people deserve with regard to specific actions poses no
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insurmountable problems. The folloving exanples will hopefully mske this
clear: A cleor case with regard to reward would be one wherein a managern
gives a promotion to his lazy brother-in-law inclesd of Lo another much
more hard-working candidate. Here the o¢ther cendidate would be denied

a veward he deserved and the brother-in-law would enjoy an undeserved
reward., Also, a person who consigtently fails to praise particularly
courteous actions on the part of his or her spcuse would be acting unjustly
because people who perform courteous, virtuous, or in other waye outstanding
actions deserve praisc. The same holds truve for blame and puiishoent,

If someone neglects his duties, he clearly deserves Lo be blamed, and

if someone is morally responsible for a serious wrong, it seems 1o make
perfect sense to say that he deserves to hear a burden - that is, he
deserves to be punished,

To deny this would be a very rsdical move indeed because it would
amount to denying that what a person does can influsnce what he deserves,
To take this line would resirict the concept of desert to the point of
abhsurdity. To say thal a man's actions can never affect what he deserves
would leave room only for humanistic theories of desert such as the theory
that all people deéefve to have their basic needs satisfied, or old-
fashioned "bizth »ight" theories in which some people are said to deserve
certain benefits by virtue of belng born princes and others to deserve }o
bear burdens by virtue of their being born into some lower siation. This
is not in any way to denigrate humsnistic theorics, but efen if we adopted
such s humanistic theory, we wguld certainly still want to say that a
personts actions can affect what he deserves. Ior example, even in the
totally egalitarian world envisioned by those who put forward such
humanistic theorieg, Smith could still cheat Jones, and suvrely Smith would

deserve to be blamed or vunished for doing so. Thus, thare certainly would
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ageem bo be a prima facie case for lhe view that moral guilt is a suffliciont
condition for punishment. However, [ still must discuss whether punishment
for moral guilt conflicts with the other morsl considerations I mentioned
above,
3o Is Punishment Necessarily Brutal or Savage?

It is often argﬁed that punishment is necessarily brutal or savage
and therefore is unjustilfied. This argument can take three forms, the
first of which epplies to punishment for any réason, while the second and
third apply only to punighment for moral guilt, |

The first argument is that punishment is by definition the infliection
of pain upon people who do wrong and the infliction of pain is clearly
evil or brutal. However, this argument is unacceptable becavse there is
no reason to accept the view that punishment is by definition the infliction
of pain to wrong-doers, Punishment clearly must be in some sense burdensome
and, of course, it can be painful, but there are any number of cases of
punishment, which could net be described as Painful if we take 'pain'
in its noxmal, everyday sense of substantial physical or mental suffering.
For example, if a child misbehaveé and is confined to his room for two
hours, it mekes perfectly good sense to s;y that the child was punished,
but he certainly could not be said to have suffered any pain. Also, a stay
in a well-managed prison which provided privacy, opportunities for education,
and recreationpgl facilities could not be describéed as painful in the
ordinary_sense of 'pain' but it certailnly would seem to be an example of
punishment,

It can be argued that punishment is by definition the infliction of

pain upon wrong-doers 1f we adopt the classic utilitarian definition of

‘paint, vwhere 'pain' means any type of unhappiness, displeasure ov

a.

disutility¥. If we a2dopt this definition, it makes perfectly good sensc

* See Jeremy Benthan, Principles of Morels and Legislation, Chapter 5,
sections 17~31, _
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to say that when we send a child to his room on & man to a well-manosed
prison, we are inflicting pain, but this certainly does not prove that
punishment must be evil or brutal. In shorl, the infliclion of pain ip the
gense of substantial suffering may be brulal or evil, bul the punizhnent
need not be painful in this sense. 4lso, while 4t is true thalt punishment
ig necessarily painful in the wtilitarian sense of 'pain'®, this scnse is
so wide that it is insufficient to show that punishment must be evil or
brutale

The second argument is that vonishment for moral gullt necescarily
involves gome brutality because justice requires that ihe punishment must
fit the crime, and brutal crimes would reguire brutal punishments. However,
‘the phrase, 'the punighment must £it the crime?, can mean two diffcrent
things. Lt can mean that the punishment must be as nesrly identical to the

crime as possible or it can mean that the punishment must be proporticnal

to the seriousness of the crime. The former is the Jex talionis (an eye
for an eye etc.) and it clearly would involve brutality, but there secms
to be no reason why we should adopt it instead of the second interpretation
which would not require brutality. In fact, it can be argued that the

lex talionis is absurd because, in many cases, the punishment cannot be

even remotely similar Lo the crime. Clear exanples of this occur when

a poor person steals from a rich person or when a man betrays his country.
The third argument is that punishment fof moral guilt amounts to

1ittle more than institutionalized vengeance, and vengeance is g savage

remnant of éur uncivilized past which must be firmly resisted. Here,

the opponent of punishment for moral guilt is using the word 'vengeancet

which has an extremely pejorative connotation, and this really is not

fair. The evils of vengeanhce have been catalogued by Shakespeagre and
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many olher viriters, and it is assoclated with feuds, vendettas, and very
harsh codes of law such as Hamurahiis., Thus, to call punishment fox
moral guilt *institutionalized vengeance® is to lower the whole debate to
the level of sophisticated rhetoric and in no way showg that punishment
for moral guilt is evil or brutal,

Thus, punishment for meral guilt certainly need not be evil ox
brutal, but many people would still want to argue that it is wrong.

Their argument is that even though punishment need not be evil ozx brutal?

it still is painful in the utilitarian sense of ‘pain'. That ie, it creates
disutility and we are Jjustified in creating disutility only if by doing so
we promote sufficient good to counterbalance the disutility. From this

it follows that moral guilt cannot be a sufficient reason for punishing
someone because it is quite possible that when we punish some people who

are morally guilty of crimes, we will produce insufficient grester good

to counterbalance the disutility produced by the punishment,

The "greater good" mentioned in the above argument is usually a
reduction in the rate of crime, and thus this argument is often put forward
by those who advocate what is often called a totally preventative view
of punishment, whiéh ig that punishment can only be Justified 1f it tends
to control crime. This view is expressed in unequivocel terms by Herbert

L. Packer in The Limits of the Criminal Sanction when he says ¢ "The case

for an essentially preventative view of the function of criminal law is
unansversbles anything else is the merest savagery.'™

The problem with this argument is that it completely ignores the
value of Justice and the disvalue of injustice. It is , of course, true
that when we punish someone we inflict psin in the utilitarian sense of

¥Herbert L. Packer, The Limits of the Criminal Sanction, Oxford, 1969
Po 66,
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Tngin® and this docu vaise thz anount of disutility iu the world, Howevcr,
il somcone is morally gullty of a crime, justice requires that he be
punished and to fail to puaish him would be unjust and this itself would
be evil.¥* Also, it ceems to make perfectly good sense to say that the
evil of failing to punish someone who is morelly guilty of a crime would
greatly outweigh the evil of punishing him, providing the punishment

took place in a wellemanaged prison and the criminal was nolt subjected

to cruel practices such as flogging. In shoet, this argument iz only
telling against punishment for moral guilt if we adopt o totally utilitarion
view of good and evil and ignore other forms of good and evil such as
Justice and injustice,

So far punishment for moral guilt has fared very well against its
opponents, but there is one scrious challenge left. This is that the
practice of punishment seriously conflicts with the utilitarisn goal of
controlling crime and therefore must be replaced by somelthing more
effective, Thus, it may turn out that the pursuit of justice conflicts
s0 radically with the pursuit of public welfare (inthis case, through the
control of crime) that we must limit our pursuit of justice in order to
insure the physical vwell-being of society.

There are <two aspects of crime control. The first is preventing
people from becoming criminals in the first place; this aspect is usually
referred to as'deterrenceor The second is preventing criminals from
comnitting further crimes which is usually rveferredito as the problem of
reoi&iviéml It may seem odd.%hat anyone would ever question punishment's
effectivencss in controlling crime since punishment certainly seems to he
an effective &eterrent, and it would seem that once a criminal had been

* T owe this point to "Punishment and Deseri" by C.W.K. Mundle, The
Philosophical Quarterly, Volume LV, No, 16, (July 1954).
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punished he would be too intimidated to commit Lurther crines. Hovever,
today it is falrly easy to find pcople who would argue that punishing
criminals does not deter other pcople from becoming criminals and that
punishment is very ineffective in proventing recidivism. From here, thoy
go on to argue that punishment cught to be replaced by something else,
such as compulsory psychologica} treatment for criminals. I will now
consider their argunents,

4, Does Punishment Deter?%

It is argued by DBentham and 6thers that by punishing crimingls we
deter other people from becoming criminals becauvse they see that the
advantages that crime can bring are not worth the unplessant conseguences
of punishunent,

This may seem like common sense, but this avgument has come under vevy
strong criticism recently by psychologists who argue that psychological
studies of criminals have shown that a high percentage of them were not
deterred by the threat of punishment, but rather that they acted upon
impulses which they could not control. The conclusion drawn from these
studies is that the threat of punishment does not deter people from
comnitting crimes,

This argument fails quite dismally because it is based on an obviously
unrepresentative sample of the population - i.e., convicted criminals.

It is no doubt trﬁe that convicted criminals were not deterred by the

threat of punishment; clesrly, had they been detorred they would not be
criminals. Also, it may be true that a large number of convicted criminals
never géve punishment a thought but rather acted from impulses they could not
control; however, from this it does not follow that deterrence is
ineffective. Proponents of deterrence have never claimed that it will

*iiy discussion of deterrence is based on L. Packer's discusszion of “his
topic in The Limits of the Criminsl Sanction, pp. 39-45.




prevent all crime or lhab gll pecple will reael to the threal of punishment
in a rational manner., Thus, to claim that deterrence is ineffective simply
hecause some people are not deterred is Just plain illogical,

In order to show that the threat of punishment does not deter, it would
he necessary to sﬂow that ir there were no institubticn of punishment, there
would be approximately the same amount of crime as there is at present with
the institution of punishment, Yo show this wonld reguire a study of
Jlaw—abiding people, not of criminals, and if such a study vere carried out,
there is every reason to believe that it would show that the institution
of punishment plays a significant part in keeping ladebiding people
Llaw-abiding.

To see this we must consider punishment and the entire nmechanism of
the criminal law in their role of moulding public opinion and behaviour,
From childhood, people are confronted with the influence of the criminal
law, They know that suspected criminals must go through the unpleasant
process of arrest, the tense wailing pericd before trial and,; if convicted,
the unpleasantness of going to prison or paying a fine, On top of this,
there is the moral condemnation of one's neighbours and the Loss of one's
good name, and these take place even if one is given a guspended sentence
by the court. Not only are people confronted with the unpleasantness
‘awalting those who commit a crime, bul they are alsc confronted with the
moral justificgtibn behindﬂthis unpleasantness. - Thus, the institution of
the criminal law and punishment influences people in two ways: (1) It~ o
encourages people to obey the law by showing them the unpleasant consequences
of not doing =03 (2) It encowréges people to obey the law by inculcating

the belief +that it is right and just for criminals to be punished,



Mo deny thet these influcnces exist would be, I think, to deny the
obvious 3 but that is just what the critics of deterrence must do. o
mere study of those who were not deterred will ever be adeguate to show that
pwilshanent and the criminal law do not deter,

56 Does Punishment Prevent Recidivism?

Once a criminsl has been convicted he usuvally is sent to prison, and
while he is in priscn, his opportunities for committing other crimes are
cleavly drastically reduced. However, i1t would be horribly unjust, as
well ag practically impossible, to keep all criminals in prison for the
rest of their lives, so that locking criminals wup is only a temporaxry
solution to the problem of recidiviom, Thus, in order to prevent
recidivism, it is necessary to change the criminal's attitudes so that he
will consider crime wrong or at least unprofitable. If, during his priscn
stay; a pﬁ'soner becomes convinced that what he has done is wrong, then
he probably would be referred to as weformed or rehabilitated; while if
he does not believe that his crime was wrong but has come to see that crime
is unprofitable, then he probably would be referred to as being merely
intimidated but not reformed.

At first glance, one would think thaf almost a1l criminals who have
been convicted and have spent some time in prison would never even dream
of committing further crimes when they are releaszed. The reasoning behind
this is that spending time in prison is such an unpleasant experience that
they wouvld carefully avoid any activity that could possibly send them back,
Unfortunately, this is not tﬁe case, In fact, a large number of convicted
criminals commit further crimes, and the evidence available suggests that
those who have served long sentences are more likely to commit further
crimes ‘than those who have served lighl sentences or than those who have

been giwen susvended sentences and placed on vrobation,



The reason for the seeming anomaly of those who hsve been puniched
more scverely having a greater rate of recidivism is generally considered
to be the "hardening' effect of long prison senlencea, That is,; long
prison sentences tend to meake orimiﬁals bitter and vengeful and aloo give
them ample opportunity to learn new criminal techniques from their fellow
inmates. On top of this, a long prison sentence often produces unplesgsant
pérsonali%y traits which make the mnotorious problem of finding ex-convichts
jobs even worse. Thus, it is not surprising that those who have served
long prisong terms have a greater tendency to comnit further crimes; in
many cases, it is the only road open to them,

This hardening effect of punishment, combined with the belief that

-

punishment does not deter people from becoming criminals, hag led many

people to argue that punishment is not only useless in conitrolling crime,

but also that it makes the problem worse. For this reason, they argue that
punishment must be discarded in favour of some other way of dealing with
criminals¥*, I have aglready discounted the argament that punishment does

not deter and I will now argue that although punishment can harden criminals,
it need not do so.

To deny that pﬁnishment can harden criminals would be silly. Punish-
ment often takes place in overcrowded prisons, many of which are very old
and were built without adequate recreational, educational, and sanitation
facilities, A stay in this type of prison cah be a very hardening
experience because prisoners are often subjected to very long periods of
inactivity in which there is little else to do bul plan new crimes and

exchange information about criminal itechnigues. This mind-numbing lnactivity

* The most commonly mentioned slternative to punishment is some system of
compulsory treatment designed to change the criminal's behaviour and
attitudes. I will discuss the merits and demerits of such a system in
later chapters.
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combined with the poor conditions is very bad for a prisoncris morale,
and it is J1ittle wonder that many criminals become "hardened',

Buat clewrly an advocabte of punishment for moral guilt need not
advocate such poor conditions for prisoners hecsuse, as I argued eacliern,
Justice does not require that we be brubal to prisoners or make their
lives miserable. An advocate of punishment for moral guilt is perfectly
free to advocate proper prisons which provide privacy and opportunitics
for recreation and education. Thus, while punishment can, and indeed does,
hsrden criminals, it need not do =o; and, therefore, the argument that

punishment necessarily conflicts with crime control bresks down,¥

*Lt is true that governments are notoriously loath to pay for proper penal
facilitlies, but as I will point out later, this problem is equally serious
for the proposed alternatives to punishment.
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PRACTLCATL, TREATRENT

T must now turn to the more complex task of arguing that we ought to
retain the principle of responsibility even 1f the thesis of determiniem
is tweue. This argument will involve carefully weighing the advantages and
disadvantages of retaining the principle of responuibility compared Lo the
advantages and disadvantages of adopting the maln alternative to the
principle of respongibility.

The main alternative to the principle of responsibility is what I will
call fpractical treatment?, It is basically the view that, rather than
blaming and punishing crimingls, we should treat them any way that is
necessary tbto prevent them from committing crimes in the fubure. Thé reason
that T call it 'practical treatment® rather than just Ytreatment® is to
emphasize thatb those who..advocate it, advocate any type of treatment which
will change a criminells behaviour. They ave not advocating only medical
or psychological +treatment as the use of just the Word, 'treatment', might
suggest,

A practical treatment legal system differs from a legal system based
on the principle of responsibility in the following ways ¢ (

-

of practical treatment is generally indefinite because it is argued that we

1) The duration

can never be sure how long it will take to change a criminal's behaviour.

On the other hand, the durationyof punishment is generally based on the
seriousness of the crime in question and almost always has an upper limit.
(2) In order to obtain one's release from detention in a practical treat-
ment legal system, one must show that he will no longer commit other crimes,

that is, one must show that he is no longer dangerous. In a systen based

T
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on the principle of responsibility, a persen is released vhen his sentence
hag been served or before that time if he is let out on parole. (%) Treat-
ment in a practical treatment legal system is compulsory, while any treat-
ment offered in a legal aystem based on the princiole of responsmibility is
voluntary. In short, in a practicsl treatment legal system the state
agsumes the right to alter a criminal'se behaviour by an appropriate means
and also assumes the vight Yo detain a criminal for as long am it takes to
alter his behaviour - it assumes the right to xremould the criminal., In s
legal system based on the principle of responsibility, the state has no
gsuch right. It may detain a criminal for a fixed period of time, and when
fhat period of time ham passed, the criminal must be relessed. It is, of
coursie, hoped that the burdens of punishment along with the moral condemmation
which punishment neceasarily involves will convince the criminal that he
ought not to commit further crimes, Also, s proper penal system would
provide opportunities for education; recreation, treatment, and counselling
in order to help the prisoner to become betiter adjusted to society. Dot
beyond this, the state has no right to alter a criminal's behaviour.

Before I can discuss the advantages and disadvantages of a legal system
based on prectical treatment as opposed to one based upon the principle of
regponsibility, I must flesh out the bare outline ahove by discussing the
arpuments of some people who advocate a practical treatment legal system.
In this chapter, I will discuss three different arguments for practical
treastment and in the following two chapiters, I ﬁill have a good deal to
say about several general issues raised by these arguments,

The three advocates of practical treatment which I will discuss are

J.B. Macdonald, Lady Wootton, and Joel Feinberg, My reasons for choosing
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these three are varied, bulbt the main reason is that all three offer clear
arguments for their positions., Also, they offer a good representation of
the different fields and professions which are concerned with practical
treatment, Macdonald is a c¢linlcal psychologist: Lady Wootton has been a
magistrate and she is a very well known social commentator ss well as a
very active member of the House of Lords; and Feinberg ié a very well-
known philosopher, TFinally, their arguments vary in emphasis., Macdonald's
grgunents are firmly based on the assumphion that the thesis of deberminism
is true, while the arguments cof Lady Wooltton and Feinberg stress the
practical and moral advantages of a system of practical trestment,

It may seem odd that T have chosen two people who do not make explicit
use of the thesis of determinism in their arguments. My reason for doing
this is that the truth of the thesis of determihism is basically a back-
ground conditioﬁ which 1s necessary before we can even consider doing away
with the principle of responsibility. In other words, if the thesis of
determinism is false, then people areractually morally responsible for their
actions, and to argue that we oﬁght to throw out the principle of
responsibility even though people are actually morally responcible is very
difficult, if not patently absurd. Thus, even though Feinberg and Lady
Wootton do not make use of the thesis of determinism in their arguments,
their arguments would be extremely weak if it turned out that the thesis

of determinism was not true,

-
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1o  Facdonaldfs Arguments

"

Mocdonald presented a vigorons atbtack on our present system of

. * En
«.} PATIN

B

pundaient in the Journal of Yental Seicnce in 1955%.  Tn his article two

gepavate arguaents can be discerned, The first is on pages 710 and TI1L
vhecee Macdonald is teying to show that it is mistaken to divide criminals
into two groups + those who are pyschologically nornmzl and thewelore
responsible for their crimes and thosze who are psychologically abnormal
and thercefore not responsible for their crimes. His reason for helieving
thatl thig is misteken is simply that hoe believes all criminals are
psychologically abnormal and therefore not responsible for their crimes.

In bis wvords s
Bast (1949) also writes s "The Stale acts, and must act, upon the
assumption that men and women are mentally normal-until the contrary
ig proved." But noriality is not to be assumed, analoguous to
innocence; if the accused is proved guilty,i.e. physically responsible
for the offence, then it follows that his behaviour has been deviant
or abnormal, and to tall of "psychologically normal criminals'" is a
contradiction in terms, equivalent to saying "persons who behave
nornally who bhehave abnormally®,

The second argurent is on pages T1l1-715 and is basically a somewhat
vordy version of the standard line that universal determinism is true and

therefore no one 1g morally responsible for any of his acls.

The conclusion Macdonald draws from these two arguments is that the
concept of responsibility is a "metaphysical anachzonisa" and that once

responsibility is thrown out we are left with the practical problem if

i

Giloposing of the convicted, e sayss

Helegating questions of responsibility and with fthem those of punishe
ment, to the mmusement of the religious and others of thal kidney,

ie are left with the lmportant and practical guestion of the disposal
of the convicted.

®J.5, lacdonald, "ihe Concept of Resvponsibility", Journal of Iental
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Toweven, Jeon the foot bhab o nen ds not worally responoible fox a
imo he cosmitted, it doos not follow that we are Justificd in disposing
of him in e pructical manner, What [ol”ows is only that he doex nol desecrve
coteibative punishments the guestion of how we should deal with such a
poevgon is a separsgte and quite complex matter which involves practicsal as
woll as moral congiderationg,

Hut, ve ctill nuot deal with Macdonald®s first argusent in which he

telog o show that all  criminals gre psychologically abnormsl. Couldntt
16 he sald thot having shown that all criminsls are psychologically abnormal
Foodenald Is Justified in claiming that we ought to dispose of all criminals
in @ practical manner? After all, 11 might be added, we already treal insane
coinwnals in a practical manner so suwrely it only mekes sense ‘bo treat all

that way that we know that they are al schological!
that v now that we know thatl they are all pyschologicall;

Wacdonald seens to hold this line becauuc when he finally sums
up ko alludes to his firet srgument in the following passage @

Ve ave corfronted with a person who has comuilted some action that is
alwicrmal, by its dnfrequency of occurrence, and that has brought its
doen 1Nb0 conflict with hig fellows: we have to decide how to obviate
or minilmize repetition of such conflict, for the good of all concerned,

But this argument also doesn't establish Macdonsld's case for practical

aent beceuse 1t eguivocates on the concept of psychological abnormality.

I step forn his arvguments can be written as follows

Ie Bvery criminal who is psychologically abnormal is at present subject

Lo peactical troostment. .

Sleop 26 ALL cwiminal behaviour is abnormal so it follows that all criminal
ro poycholozizally abnormal.

Step 3. Thecvelore, all criminals ought to be subject to practical treatment,

Frenise one ls at prosent 1nojuded in the legal systems of many

cowntries, end elthough it is fairly controversial let us accept it for the
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lee of caomenb.  The lmportant point to nobice do thet in pronise one

tpoyvehologdanlly ahnormal? is defined by scme test, This test has

-
-
fa—

Lroditionnstly been the MiNaughten rule which states thal a moan is responsible
foohiy retions unless ke is "labouring wder such a defecet of reason, from
aisesce o0 the mind, as not to knov the nature and quality of the act he was
doing, v, 1 he did knew it, thal he did not know he wos doing what wes
soor vy Ta recent yeors several other tests have been proposed bubt I won'd
co dinte ieze here becouse for the purposes of my argument a ngmber of tests

- -
T

w111 do. o show that Hacdonald's argunent is fallaciocus all that is

that the test used be one which precisely piclks out those who
sye 00 ologleally ebnormel in the nense that they have a mental incapacity

caevents them {rom governing their own affairs. It may be the case

that ot ihe M'aughien role meets this reguirement (Lady Wootton thinks sos
o ono ok -PLLOﬂ) but T am perfectly willing to ednit the posgibility that
sthoes av: even better tests could he devised.

o, Tor lacdenzldts argument to be sound it is necessary that the concept

off puyeniotogleal abnormality in premise one be the same as the concept of

2l abnormality in premise two, but gquite clearly this is not the
casce 40 tne second premise ve are told that since criminsl behaviour is
sonee. et 2l crimingls are psychologically abnormal and. Mlacdonald has told
vy the b arlaingl bohaviour is abnormal because of ils infrequency of

oceur: nan. Thug, the test for psychological abnormality in the second

shaether the parson engeges in behaviour which occurs infrequently.

Mils 4., eguivocabion on the concept of psychological abnormality because
o tes o ol dncapacity such as Tthe 'Naughten rule picks out a completely

Teoot sroup of pecple than the infrequency of occurrence test in

Gao wisst tesic will be to male the tesl precise by specifying a threshold

cihelr dividos norisd [roeds sbnormeld Lehaviour. This nay secsa to he

Ul

Cledy Joothaon, docial Gelience and Soeilal Poatholooy, London (1959)9pages 228229,
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o very simnle tusk becsuse wl fivet olence il would ceea Lhat normal
behaviouwr 1o behaviour in which the vaest majority (say 90%) of the people
angage, A good exauple of this would be hetewocexual hehaviour; onc might
want Lo argue that since the vest majority of people arc heterosexual 1t
follows that homosexual behaviour ig abnormal. But it will soon become
obvious that the vast majority rule is entirely loo restrictive., Tor
cranple, less than holf of the population are devoutly religious but do we
really wanlt to call sueh behaviour abnormal? Also even if we adopbed a
very Low {threshold such os 15% we would still be forced into some wather
strange corners., For instance, less than 15% of the populalion pursue a
post secondary education and a very small percentage obtain an advanced
degree, but sre we to call attending university abnormal behaviourF

However, the most absurd aspect of Macdonald's infrequency of occurrence
test is that, contrary to what he claims, some crimes would nol constitute
ghnormal behaviour according to his test. Biceeding 25 mileg pex houf in
an urban area, experimenting with canabis, or sheplifting are all crimes
which ocecur entirely toe frequently to be called abnormal. Also if we
accept Macdonald's infrequency of occurrence test we will have to accept that
as soon as a crime becomes sufficiently widespread it also passes from the
realm of the abnormal to the normal,

Thus, there is a great deal wrong with Macdonald's infreguency of
occurrence test bubt for the sake of argument lel's accept it. The question
we now must ask is whether those people who, according to his test, behave
sbrnormnally are in fact psychologically abnormal in the same sense as those who
ere psychologically abnormal by éome test of incapacity such as the M Naughten
rule? The answer to this guestion has to be 'no' because lMacdonald's test
only tells us that the porsén doesg in fact behave gbnormally. ¥Now, from

this we can no doubt infer psychological abnormslity in a trivial sense., Tor
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examnple a pogtgraduate student is no doubt psychologically abnorial in
that he is much more interestcd in an zcademic subject than the rest of
the population bub this in no way tells us aboul a personts ability to
manage his own affalrs,

Thus, even if we accepl Macdonald's test as a coherent one it picks
oul people who are psychologlically abrnormal in a totally different sense
frpm a test of mental incapacity. We can therefore conclude that
Macdonald's argument is fallacious because he equivocates on the concept
of ‘psychological abnormality,

2. lLady Woottors Argument

In chapter eight of her book Socinl Science ond Social Pathology

Lady Woobton argues that it would be far better to do away with the
concept of responzibility altogether and thus relieve the courts of the
impossible task of wrestling with logically inadequate criteria of
responsibility.

Her argument in outline form goes as follows s
Step 1, The M'Naughten rule is a good mule in that it is precise and
fairly easy to applyf Nonecapriciocus decisions about a person's responsibilit
are possible with the M'Naughten rule.
Step 2. Despite the {'Naughten rule's virtue of precision, almost all
peychiatrists and psychologists believe that it i1s too exclusive beczuse
it only deals with the defendant's intellectual capacity to appreciate what
he is doing, and thus neglects other aspects of his psychological make-up
such as his emotional state.
Step 3. Professional opinion may be in agreement thatlt the ¥M'Nauchten rule
is too exclusive but it certainly is not in agreement about what ought %o
put in its place. Lady Vootton reviews new criteria based on motiveless

behaviour, unconscious motivations, the vresence of standard aymptoms ol
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payehological abnommality, ete. and rejects them all as logically unsound.
Step 4. This is an intolerable state of affalrs because it provents the
courts from functioning properly.

Step 5. One solution to this state of affairs would be to do awway with

the concept of wesponsibility altogether.

2.

She sums up her avgument as follows g%

Admittedly the idca of ignoring all questions of responsibility in the
treatment of anti-socieal persons involves so radical a departure

from basic praswuptions of ancient and honoured legal systems thai any
prospect of 1ts practical acceptance may seem uvtoplan. Nevertheless
the logical drive towaurds that conclusion is very powerful. Fow,

once we allow any movensnl away from o rigid intellectual test of
responslibility on M'Naughten linec,; our feet are set upon a slipoecy
slope which offers no real resting-place short of the total abandon.-
ment of the whole concept of responsibility. ALl the intermediate
positions, described in the foregoing pages, have shown themselves to be
logically guite insecure. Alvready in many counbries, amongst which
fngland must now be included, the first steps down this slope have

been taken: and the possibility cannot be dismissed that the relexatbion
of definitions of responcibility which 1s already in progress is the
beginning of a process which, in the remoter future, is destined to
result in the total destruction of the concept itself . (page 249)

She goes on to say that this would involve s

A shift of emphasis in the treatment of offenders away from consider-
ationg of guilt and towards choice of whatever course of action
appeared most likely to be effective as a cure in any particular case.
The legal process for determining who has in fact committed certain
actions would continue as at present ¢ but once the facts had been
established, the only guestion to he asked about delinquent persons
would bes what is the most hopeful way of preventing such behaviour in
future., (page 251)

It must be pointed out that Lady Wootton doesn't see this practical
treatment of eriminals wholly in medical or psyéhiaﬁric terms., In fact,
she envisions a sort of "play off" between medical (and psychiatric)
methods of dealing with criminalsg and more traditional methods. The
arbitor in this play-off would be the statistician.

* The spelling of M'Waughten isn't standard. T use M'Naughten because
I

it seems Lo be the most common, but Lady VWootion uses MceNaughten in
Social Science and Sccial Pathologyv.
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She alzo gives two cautionary notes. The first is that in ouxr hurry
to prevent offenders from commitlting fulure crimes we should not neglect
deterrence to others who are not criminals but might become criminals 1if
the sancltions against criminsls become too Msoft!,

The second warning is that our treatment methods must be morally
acceptable, She particularly mentions capital punishment and brain surgzery
in relation to this consid@rétion,

This argument is unacceptable for {wo reasons. Mirst, Lady Vicotton only
refers to the cases in whicnh the quention of somcone's. responsibility depends
upon whether or not he is mentally ill. From the fact that there sre
problems with deciding cases of mental illness, she concludes that we ought
to give up the principle of responsibility. Bubt what about the vast majority
of cases in which there is no gquestion of the accused being mentally 1117
What reason do we have for rejecting the principle of wesponsibility in
these cases? ILady Wootton simply does not provide an answer to this
question*. The seéond problem with Lady Wootlon's argument is thal it could
equally well be used to defend the M'Naughten rules as to support the
conclusion that we ought to do away with the principle of responsibility,
Given that all the.proposed replacements of the M'Naughten rules are
logically unsound, then it would seem to make just as much sense to retain
the M'Naughten rules as to do away with the principle of responsibility.

In fact, -Lady Viootton's argument is an almost transparent failure
because it does not in any way show that we ought to give up the principle
of responsibility. Yet judging from the tone of Lady Wootton's argument,
she cleérly thought that she had made a very strong case for the abandonment
of responsibility. This anomaly is explained once we realize that Lady

Vootton makes several assunptions which she never explicitly defends.

* T will have z -ood deal moxe 1o say about this in my section on strict
liability below,
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Those are ¢ (l) that our present penal systen which is based on the

o

‘ective in controlling crime; (2)

~

s+ f

oy

principle of responsibility is in

that the control of crime could be greatly improved by adopting practical
treatments and (3) that the principle of responsibility is only valuasble

in that it is part of our present legal syotem, and if this io ineffective
in gontrolling crime,then the principle of responsibility has no value at
all. A1l three of these aspumpilons arve clearly implicit in the last
paragraph of Lady Wooliton's discussion of responsibility and mentlal illness,

Be this as it nay, with the elimination of the concept of resnonsibility

the moral problems that srise in the treatment of offenders are brought

into line with those inherent in the use of almost any scilentific
instrument., So long as the presumption of responsibility swevives,

# unique complication is introduced into the trestment of the anti-

soclals for methods of high eflectiveness may be rulsd out, not

because they are in themselves immoral, but because of the risk of

conflict with the requirements of this presumption. Only when this

preswnaption is removed can sclence pursue urnhindered ity morally
neutral task of designing, in this as in other cases, the method of
achieving a prescribed aim that is nost likely to be effective; but
whether that instrument be hydrogen bomb, hangman's noose or analyst's
couch, the demonstration of effectiveness ig not, and cannot be, by

itself a command to use. © (p. 254)

Here the principle of responsibility is depicted as an outdated and
unnecessary constraint upon the scientifilc task of designing effective
methods of practical treatment. Such treatment must, zccordig to Lady
Wootton, be morally acceptable, bul she clearly believes the concept of
responsibility has nothing whatlsocevew %n do with the morality of practical
treatment.

Lady Wootton's implicit views on responsibility and practical
treatment help explain why she believes that a pateatly invalid argument
provides & strong case fof the abandonment of the concept of responsibility.

She obviously regards the problem of deciding whether people are responsible

as yelt another black mark against the very dubicus concept of responsibilily.
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But to take Lady Viootton's asgsumption out in the open in no way strengthens
her arguments because the cavalier way in which she treats the concept of
responsibility shows that she is insensitive to a large number of moral
considerations which are involved in the replacement of our present legal
system, which is based on the principle of responsibility, with a practical
treatnent legal sysfeme

Macdonald is equally inSensitive to these considerations. Both he
and Lady Wootlton do not seem to realise that they'are advocating drastic
changes in everyone's legal rights as well as drastic changes in how we
think gbout and act towards our fellow human beings. The three most
important of these changes are 3
e The abandonment of standard excuses which are contained in the
requirement that mens reg must be proved,
2. The ébandonment of fixed terms of punishment in favour of indefinite
terms of treatment which end when the criminal no longer has a tendency
toward committing further crimes.
3¢ A change in our attitude toward criminals - from considering them to
be moral agents to considering them to be people who have somehow male
functioned and who must be set right, This change could possibly entirely
erode the concepts of-a ‘moral agent! and ‘responsibility', and these are
very important concepts in everyday life as well as in the law of toris
and. contract . | :

In the remainder of this chapter, I will discuss the first two of
these points and T will then @resemﬁ Feinberg's arguments which offer some

solutions to the problems these points raise. The third point is much more

complex, and I will discuss it at some length in the following two chapters.
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Proving mens rea or "guilty mind" consists in showing that a person
definitely inﬁended to commit the crime in question. For example.if the
exist and in general the accused would be acquitied. But notice that in
the practical treatment legal system sdvocated by Lady Wootton snd Macdonald
there would be no room for mens rss because they both advocate a legal
system which is only interested in whether or not the defendant actually
comnitted the crime and not in whether he intended to commit the crime,
Thms; without argument or discussion both Lady Vicotton and Macdonald have
thrown out one of the most important principles of our present legal systems
the principle that the defendent is guilly only if mens rea can be proved,

Now, it could be argued that I am just being silly and that mens rea

would still be baken into aocouht in the new systeﬁ, but it would be taken
into account by the practical treabtment experts and'not the courts. Thus,
the practical treatment experts wQuld'treat someone who committed a crime
by accident or mistske differently from somecne who intentionally committed
a crime,

But a trémendoqs change would s1ill have taken place. In our present
legal system lack of mens reg is an excusé in the full sense of the word,
That is, if mens rea can't be proven then the defendant is released -
he is judged not guilty of “the crime in questiont However, in the new

system we are asked to embrace he would be sent to a practical treatment

-

~

centre where his negligence, inadvertence, ﬁhead in the sky attitude", etc.
would be treated. ¥For example, suppose I held the job I talked about in

my second chapter which involved paying the heating company £315,000 for the
new heating equipment, and‘suppose I took the computer's erroneous figure

of £400,000 as the correct sum to be paid and thus overpaid the heating
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company by £85,000, I would c¢learly have misappropriated company funds

but I would have done so by mistake. If my employers decided to charge

me with fraud I would be acquitted because I didn’t intend to misappropriate
the money. However, under the new practical treatment legal system I

would be sent to a practical treatment centre where psycholegists would
presumsbly try to find out what made me make my mistake and then try to
prevent me from making more mistakes in the future. Thus, there is no
quéstion that if we were to adopt this new practical ﬁreatment legal

system, we would considerably extend the reach of criminal sanctions, and
guch a move surely reguires a justification.

The justification which I believe they had in mind (if they gave
this matter any thought at all) is simply that once we have done away with
‘responsibility it doesn't matter whether a person is not responsible for
a crime 5ecause he committed it by mistake or whether he is not responsible
bécause although he intended to commit the crime ﬁe couldn't have acted
otherwise, In either case the defendant hag committed a crime and we
must prevent him from_doing so in the future.

But here is a perféct example of putting the goal of crime prevention
above all other considerations. It may’Be the cgse that by treating all
criminals who committed their crimes iﬁadvertently we would reduce crime,
although this is by no means certain. Howéver, do we have a right %o
significantly alter someéﬁe's life simply beéause he has made a serious
mistake or accidentally commitbted a crime? Would we wanl to llve in a
soclety which freated inadvertent criminals? Such a place WOuld, in my
opinion, be quite intolerable because one's freedom would constantly be in
jeopardy. In such a country one could do one's level Eest to obey all the
lawg and yet still find oneself in a practical treatment center being

treated for carelessness, absentmindedness, or some such problem,
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da Indefinite Sentences

'Tndefinite sentence’ can mean several things. It can mean a sentence
with a fixed minimum and maximum such as one to three years; it can mean
a sentence with no minimum bubt a maximum such as not more than ten years;
or it can mean a sentence with ne minimum and no maximum. The first type
of indefinite sentence is common today, especially in Americs. What this
type of sentence does i3 to make explicit what has slmost always been the
case, that a prisoner can be released on parcle before he has served the
maximun sentence prescribed by law for his crime. The second and third
types of indefinite sentences are the ones which are applicable to =
practical treatment legal system.

The reasoning behind indefinite sentences is fairly simple., It begins
with the following two premisess (1) We must protect society by preventing
criminals .from committing further crimes. (2) We.also should detain a
eriminal no longer than is necessary to achleve (l)} From here, it is
argued that since no one can be sure just how long it will take to modify a
lcriminal‘s behaviour, rather than giving a criminal a definite sentence,
we ought to send him to a practical treatment centre where he will be
detained until the practical treatment experts are convinced that he shows
no tendency to commit further crimes, The advantaée of this system is that
criminals who are quickly reformed will be quickly released, and criminals
who persist in their tendencies towara crime will be detained until they

no longer show any tendencies toward crime; in this way, the public will be

.

protected, and, in theory,; norone will be detained longer than necessary.
There are two problems with this suggestion. First, it would allow
many criminals to go free after extremely short periods of detention, and

this could seriously erode the concepts of responsibility and moral agency.
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T will discuss this problem in the next {wo chapters. The second problem

is that with this systen many people would be detained much longer than they
would have been detained under our present penal system, perhaps even for the
rest of their lives. This problem is clearly less serious if we adopt the
second type of indefinite sentence which provides a maximun period of
detention for practical treatment. If +this meximom period were set at the
maximum sentence presently set by the criminal law for the crime in question
then practical treatment would be no different, at least in this respect,
than our present penal system. However, 1f the maximum were set abl a
relatively high figure - say, ten years -~ for all orimes, then we gtill would
have a problem because it would be possible to lose one's freedom for ten
years for committing a minor crime. Also, it is not al all uncommon for an
advocate of practical treatment to advocate indefinite seniences with no
maximum length. For instance, Lady Vootton and Macdonald do not even

discuss the problems involved with in@efinite sentenceé, but simply advocale
that our present system of committing mentally i1l criminals for practical
treatment ought to be extended to all criminals. Therefore, since criminals
who are treated in our present system receive indefinite sentences with no

maximum length, it seems clear that Lady Wootton and Macdonald just took it

“for granted that a practical treatment legal system should involve indefinite

sentences without a maximum length.

However, to be fair, Lady Viootton takes greafer notice of the problems

involved in indefinite sentences in her later book, Crime and the Criminal

Law#*, Here she says

#* Lady Wootton, Crime and the Criminal Law, Stevens and Sons, London, 1963.




If the primaxry object of a sentence is to discourage further offences

alt the cogt of minimal interference with liberty, then the moment at
which this discouragement is effective enocugh to justify the offender's
release can hardly be forecast in advance: it must depend upon his
progress. Logically, therefore, the conception of criminal procedure

ags preventative rather than punitive involves acceptance of indeterminate
sentences, (pp. 112-113)

A1l the same Indeterminacy does, I think, demand safeguards; and I
would whole-heartedly support bolh Mr., Walker and Mr. Rupert Crogs in
proposing to leave with the courts, at any rate for the time being,
the power to fix a maximum period of detention.
(BEmphesis mine)(pp.113-114)

This clearly shows some appreciation of the problem, but I am not at all
pleased at the underlined section of the above quote. Also, other writers
quite clearly state their advocacy of indefinite sentences without maximum
1c—:-ngthé“”‘0 Thus, even though indefinite sentences with no maximum length or
a very long maximum length are not a necessary feature of practical breat-
ment, enoggh people favour them to make it worth-while to loock at them
rather closely.

Let's assume for the sake of argument that we do have a right to
detain a criminal until he shows no tendency to commit further crimes,

It does not follew from this that it is right to allow the practical treab-

ment experts to decide who will be released and who will not. To do so

would clearly violaﬁe the criminal's right to due process of law since the
length of his detention would be decided by the practical treatment experts
and not by the courts. Th}s is a‘very important point because it is surely
wrong to allow- one man to be detained at the word of another no matter how
expert that other person is. To do so would be opening the door to any
number of abuses such as the indefinite detention of dissentefs which is noﬁ
widespréad in the Soviet Union#*¥,

% See the statement by B.L. Diamond on pages 217=218 in The Mentally Abnormal
Offender, A.U.5. de Reuck and Ruth Porter, eds., J. & A. Churchill Ltd.,
London, 1968. For a general background of this problem, see pages 188-218
in this same bock, )

**3ee 1.F. Stone:'"Betrayal by Psychiatry",in The New York Review of Books
Vol., XVIII, Wo. 2 (Feb. 10 1972),
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To correct this defect in a practical treatment legal system 1t would be
necessary Lo replace indefinite sentences with short sentences (say one to
two years) which are renewable upon demonstration in gourt that the
criminal is still dangerous. DBut this methed is frought with difficulties
because there is reason to believe that such judicial hearings have a
tendency to simply "rubber stamp" the decisions of the experts whe are
treating the criminal in guestion. The reason for this is that 'dangerous-
ness' or "tendency to commit crimes' arve nolt precisely defined terms such
as 'capital murder® or ‘'grand theft' and therefore the court has litltle
choice but to rely heavily upon expert testimony,

‘ Take for instance what might happen at present in a case where someone
has been committed to mental hospital and is now tr&ing to secure hisg
release through the courts. In such a hearing the psychiatrist in charge
of the paéient is generally questioned about {he patient's case.hisﬁo;y
and then is generally asked "In your”opinion is the patient likely to injure
himself or othews if he is given his liberty?" If the psychiatrist's answer
to this question is 'yes' then it is most unlikely that the patient will be
given his freedom because -~ short of proving that the psychiatrist is corrupt
or incompetent - it is virtually impossibie for laymen to challenge a
psychiatrist's opinion.

No doubt many people would say that this is just the way things should
be. They might add that péychiatrists are tralned té tell whether or not
a person is dangerous and they also have &-vast amount of experience in
such matters. Therefore, surely it is better to continue our present system
of judicial review which depends heavily on expefﬁ opinion.,

However, I think we should be very skeptical of this argument because
such a system of judicial review encourages the experts who are treating
the patient to be very conservative, The exrert is in effect‘being asked
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to guarantesc that the patient will not injure himself or others if he ‘is
released, bhecause if the expert says that it is safe to release the patient
and the patient then injures somebody the expert will be in a great deal of
trouble. Xt is, of course, true that the expert will not have to pay a
legal penalty for his mistake, bul the damage to hig professionsl standing
could be disastrous especially if the released patient committed a well
publicised crime, A5, Uoldsteln aisousses this problem® and he even goes
go far as to say thet "The little information we do have suggests that the
contemporary movemenl towards liberal release prooedures.(from mental
hospitals) is riven short shrift when the patient has been committed after
(or in lieu of) a charge of serious crime",

A coﬁcrete example of this problem can be found in the case of Bong
Yol Yang®* which was heard before the United States District Court in
Washington'D.C. on November, 18, 1964. It is impossible to quote this case
at length, but briefly Mr, Yang appeared at the White House on October 5,
19 64 ssking to see the President or a representative of the Presidénto He
was questioned by a senior Secrei Service officer and he told the officer that
he was a painter who was out of work and that people were always following
him sround and refealing his subconscious thoughts.a He also said that these
péople were going to kill him and that he could not go on living with this
problem, The Secret Service Officer thougﬁt that Mr. Yang was mentally ill
and had him committed to a mental hospital. At the hearing on November 14,
Mr. Yang was trying to obtain his release from that hospital,

* See A,S. Goldstein, "The Mentally Disordered Offender and the Criminal
Law", in The MNentally Abnormal Offender, London, 1968,

*Katz et al, Psychoanalysis Psychiatry and Lew, New York, 1967.
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At the heaving testimony was taken from Dr. Dan F. Keeney who isg a
Poychintrist and who had examined lMr. Yang on four separate occasions,
Dr. Xeeney testifisd that Mr. Yang believed that for the last 42 months pecple
have been following him and revealing his subconscious thoughts in a way
which keeps him from getting a job. Dr. Keeney alsc said that Iir. Yang
had writben a large number of letters to government officials trying to get
them to do something about his problem and that on October % lir. Yang was
teying to ask the President himself to do something about it,

Dr, Keeney testified that he believed that Mr. Yang was suffering
- from schizophrenia of a paranoid type. He was then asked to define these
words in everydsy terms and he explaingd that a person suffering from
_Schizophrénia has lost his ability to differentialte between what is real and
what 1sg not realg and that such a person often has hallucinations, illusiocns,
and false beliefs. A paranoid type of schizophrenia is diagnosed when these
delusions are of persecution.

Unden crossfexamination Dr+ Keeney said that Mr. Yang had been treated
at D.C. General Hospital with a tranquilizing drug "but at times there when
people would guestion hié delusions he would become agitated and disturbed
to such an extent that it was necessaryto incresse ﬁhis drug considerably."
The doctor then said, "It ig my feeiing tﬁat his control of his aggressive
and hostile impulses in situations where the questioning of these delusions
comes up is very thin, and that it might break through at any time and he
might attack someone:‘ Although T must admiﬁll do not have any direct knowledge
of his evér having attacked anyone : so fars" Dz, Keeney was then asked
whether this was a possible danger or & real'certainty? He replied "It is
a potential danger, yes." The defence attbtorney then asked "Potential or

possible?  Dr. Keeney answered, "I think it is a probable danger.'"




A few more questions follow concerning the possibility of Mr. Yong
obtaining tranquilizing drugs if he was released from the hospital and
about Mr. Yang's talent.as an artiste Al the end of these questions the
defence attorney moved for a directed vexdict in favouvr of Mr. Yang based
on the fact that the government had falled to show that Mr. Yang was likely
to injure himself or others. He gave as rcasons for his motion the fact

that Mr. Yahg was not armed when he visited the White House and that
(=]

. Dr. Xeeney's testimony was gquite vague. He concluded that considering the
¥y q 8

fact that NMr. Yang had never struck anyone the Government had failed to make
a prime facie case for Mr. Yang's continued detention. To this the judge
said, "I will deny your motion."

The hearing then proceeded with testimony from Mr. Yghg and then went

to the jurye. The jury decided that Mr., Yang was both mentally ill and

1likely to injure himself and others. Therefore, Mr. Yang was nol released
from detention.

The case clearly illustrates the power of the psychiatfist in g hearing
of this kind., DRespite the fact that Mr. Ygng had never injured anyone in
his life the psychiatrist's opinion that he was dangerous was sufficient
to convince the juiy that he ought not to be releasedo

But even more disturbing than the psychiatrist's power is the
incredible vagueness of the phrase "likely to injure himself or others",
This problem -is clearly illustrated by the exohénge between Dr. Keeney and
the defence counsel guoted a.bovee Here Dr. Keeney begins with "potential
danger" and after being pressed by the defence counsel changes to "probable
dangerd. Now, presumably if somecone is a probable danger he is more likely

to cause harm than if he is merely a potential danger, but even this
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tightenihg up of language does not gel us very far. '"Probable danger" is
still a very vague term because there are no precise criteria for its use,
For example, are we to say thal everyone who has eccentric beliefs and who
gets agitated when these beliefs are guestioned is a potential danger?
Surely not, because this would include g vast number of people many of whom
are not dangercus &t all. TFor example, virtually all political dissenters
hold beliefs winich many people would call eccentric and the& more cften than
not get very agitated when thelr views are questioned, but surely we can't
say that they are 2ll probable dangers. I am not saying that such people
never cause harm but a mere propensity to become agitabed coupled with
eccentric beliefs surely is not sufficient to show thalt someone is a probable
danger because there are any number of such people who never become violent
in.any way e

The feason I am stressing this point is that there is a legal principle
in both the British and American legal systems thal laws must be precise
with as little definitional leeway as possible¥*, This principle is very
important because if it\did not exist it would be poésible to pass laws
wl-ich virtually invite government officials to abuse their power, TFor
example, there is'a‘l&w in the Soviet Unioh a law against anti-Soviet
activities®¥* which is éo vague that the government can suppress virtually any
activitylit dislikes simply by labelling it as anti-Soviet. A4lso lest we sink
into a "it can't happen hefe" attitvde it must be remembered that the United
States flirted with the type of legislation in the hay-day of the House of
representgtives ﬁnmAmerican Activities Committee. Thus, in order to preserve

this prineiple we must figure out some way to define 'dangerouness' so that

¥ See Packer, Op. Cit. Chapt. 5.

**3Jee I.F, Stone, Op. Cit.



the periodic hearing will relewse all thoso .crimincls who are no longer
dangerous and return to the practical treatment centers only those
eriminals who actually are still dangerous. If this ien't done, not

only will we have the problem of the practical treatment experts "playing
it safe' wnd relessing only those criminals about whose conduct they can be
absolutely sure, bul we will also have greatly incressed the potential

for official abuse of our legal system. In the absence of a precise
definition of 'dangeréusnesw‘ the government could for example hold
political dissidents indefinitely on minor charges (such as disturbing

the peace) simply by ensuring that the practical treatment experts

labelled them as dangevous. In short, a free socicty must exclude from

its legal system all charges which are so vague that is impossible to defend
oneself againsf them, and dangerousness which is not precisely defined

but merely proclaimed by experts is just such a charge,

But how are we to define dangerousness? Are we to say that ahyone
who is prone to agitation is dangerbus? Are we to say that ahyone who
feels that people are against them is dangerous? Are we to say that
cocky - unco~operative‘brisoners are dangerous? Or should ws consider
these and other factors as indications of dangerousness and then devise
some statisticallformula which will teli us how likely it is for a person
to go back to a life of crime upon his release? There is a good reason to
believe that all such attemtts at a definition of 'dangewousness' are

doomed to f;ilure because a person could exhibit all of the above
indications and still not be dangerous and he could exhibit nbne of the
above indications and be extfemely dangerous.

Thus, the quest for a precise definition of ‘'dangerousness' is %o
say the least frought with difficulties, However, this is only to be

expected because by allowing continued detention for dangerousness we
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would be throwing oubt yet ancther important legal principle: the principle
that criminal sanctions may be invoked only for conduct.¥* This principle
has always been of prime importance to a free soclety because it prevents

the all too widespread practice of locking up people because they have
disfavoured beliefls whéther they be political, religilous, or in some cases
scientific, This principle is equally important with regard to dangerousncss.
I have just argued that a proper definition of 'dangerousness' is impossible
‘o devise., However, there is always the possibility that a government will
devise a precise but arbitrary definition of *dangerousness's Such a
definition could be the doorway to very severe repression if for example the
government labelled all people who favoured certain reforms as dangerous,
Something very similar to this has in fact happened in the Soviet Union where
intellectuals have been detained in mentsl hospitals because of "excessive
reformist deluslons",¥* If however, we stick to our principle that people
can only be subjected to eriminal sanctions for conduct then such repressive
practices could not be carried out under the guise of legality.

Thus, the practical treatment legal system advocated by Macdonald and
Lady Woo%ton runs counter to no less than three fundamental legal principles.
Principles which to'a;large extent distinguish the legal system of a free
society from the repressive legal systems found in many parts of the world
today. I am not suggesting that Lady Wootton or ilacdonald had anything but
the best intentions when they advocated a practical treatment legal system,
My point is simply that they do not seem t6 have relized what changes would be
required for the implementation of such a system. This is turn prevented then
from oonéidering whether the benefit in the area of crime control provided
by a practical treatment system is sufficient to offset the very real dangers
inherent in such a system.

* See Packer, Op. Cit., Chapter 5.

* See I, F, Stone, Op. Cit,
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5. Teinberg's Arguments

In his article, "Crime, Clutchability, and Individuated Treatment',%
Joel Feinberg argues that we ought %o adopt a system of practical treatment,
but that we must adopt an elaborate system of safeguards in order to avoid
the problems I mentioned in the 1§st two sections. His argument is the
best defense of practical treatment I have seen, so T will discuss it at
some length.

In outline, his argument consists of four parts: (1) he r@qulxeq that
we treat "similar cases in simllar ways and dissimilar cases in dissimilar
ways; (2) he then classifies criminals into six different categories; (3)
hedescribes the appropriate type of treatment for each; and (4) he describes
the procedures which will guarantee individuated practical freatment for the
different types of criminal and il protect the individual criminal's rights.

The first step is the principle of formal justice, and TPeinberg puts it
forward without argument; I have no objection to this.

The second step is much longers it consists of a long discussion of the
first category, which is hentally i1l criminals, and somewhat shorter discuss-
ions of the other five categories.

Peinberg begins his treatment of.mentgl illnes; and crime by saying,
"Central to the concept of disease in general is the idea of the impairment of
a vital function, that is, a function of some organ or faculty upon which the
important or préﬁer fﬁnctioning of the wholg_system depends." Examples of
such impairment would be a heart which is too weakto allow for any exertion or

N

a linb which is paralyzed.
Feinberg then iturns to the guestion of whether this model of disease
applies to mental illness, In his words, "If mental illness shares the generic

character of sickness, it must then consist in the disabling impairment of

* Joel Feinberg, "Crime, Clutchability and Individuated Treatment”,-in Doing
and Peserving, Princeton University Press, Prlnceton, Wew Jersey, 1970
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some vital mental function, such as reasoning, remembering, feeling or
imagining, " He ﬁoiﬂﬁs out that there ig little conlroversy thal somesone
with an impaired cognitive function is mentally ill. He argues that few
people would argue that someone whose memory had failed, who simply could

not draw anhy inferences, or who could not distinguish between fact and fantasy
was sick.

e then goes on to tackle the much more controversial issue of whether .
someone is ﬁentally 111 if his emotional or volitional faculties are impaired.
He.argues that a satisfactory explication of this type of mental illness is
possible if we carefully distinguish belween various senses of symplom.
Feinberg asks us to consider the following example:

Let us imagine that there is a small gland whose secretions into the

bloodstream help regulate emotional states., Vhen various cells in
this gland become cancerous, the character of its secretions is subtly

altered, so that a person falls oubt of emotional equilibrium easily and tends

to overreaclt emotionslly to commonplace stimuli. At a certain stage the
person is subject to powerful moods of melancholy alternating with
consuming inner rages. Soon his consclousness is pervaded by these
feelings, and his experience chronicaglly colored by them. Anything done
or sagid to him and anything he can turn his attention to in reverie make
him angry. He finds himself, to his own dismay, rehearsing assaults and
murders in his imagination. He is subject to paroxysms of resentment
and hate. ’ . (p. 257)
Feinberg argues that such a person would clearly be sick because "one
of his component parts is not performing its regulatvive function'". Feinberg
then changes the example to one in which the symptoms are the same but cannot
be accounted for by any physical malfunction. He also siresses that the
person suffers no cognitive impairment -~ "The victim may still be capable of
consecutive reasoning and valid inferences; he may suffer no perceptual
aberrations; and although he may enjoy paranoid fantasies, he does not really
believe them.™ _ .

Feinberg then presents us with the following description of a crime

committed by this man
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Suppose instead that he broods for days over an affront, considers
measures of vengeance, and cntertains fantastes in which he inflictls
the sharpest agonies on hinc enemy, Gradually fantasy merges into plan
and plan into action. S4ill he does not want to take action; he knows
it ig wrong and knows it would endanger himself. Tox many days he
constrains himselfl; but then his angny mood flares up again, and his
hateful desire regains ils frightening strength. On the day of his
.crime he could have stopped himself yet again. There was not ircresist-
ible compulsion to commit the crime then and there; and if there had
been a "policeman at his elbow", he surely would not have done it then
and there., But the crime was "in the cards," and it almost certainly
would have happened sooner or later. (p. 258) .

Now, the crucial question which Feinberg must answer is whethcr this
mén's desires are a product of an illness or a natural expression of his
character., Xeinberg answers this question by drawing an analogy bebween a
person with a fever and the person in ovr examples

Fever is a symptom of underlying subfunctional impairment (such as
infection) in a stronger sense of "eymptom" than that in which a desire
for water is a symptom of fever, In the stronger sense, a symptom is an
infallible indication (a sufficient conditicn) of the presence of
something else; in the wesk sense, a symptom is a mere sign or clue,
or ground for suswicion. The mentally ill man's morbid desire to kill is
a symptom of his illness in roughly the way the physically i1l man's
craving for water is a symplom of his fever., One can lust to kill without
being ill, just as one cah be thirsty without having a fever. On the
other hand, the chronically gloomy mcods and inner rsges are, like the
fever, in themselves sickness, %that is, states of bheing in which a2
person cannot function properly; and, further, they are symptoms (in
the strong sense) of some underlying pert-functional impairment,

(p. 259)

He then distinguishes a third sense of symptomg ¢ -

If our suspicions of underlying illness, based on the occurrence of
the hateful (or thirsty) desixe are confirmed, then what we took to
be a sign of posszible illness is now seen to be an actual symptom in
8till a third sense. The desire is a necessary conceaguence of the
pathological conditions given fever, it is hecessary that there by
dryness, and, given morbid inner rages of the appropriate tyne, it is
necessary that there be murderous desires, (pp.259u260)

He concludes that if the murderous desires are symptoms in this strong
third sense, then they are a product of an illness and not a natural

expression of his character.,
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Having shown toihis satisfaction that his first category of sick
criminals is logically sound, Peinberg goes on to categorize other criminals
who are not mentally ill. These are ¢
2e The self-interested risk—taker who commits a crime in order to achieve
gain, He hag weighed the risks of being caught against the benefit to be
obtained from committing the crime and he decides to commit the crime.
Feinberg's cxample is a respectable bank teller who embezzles money.

3. The fallen sinner who is a good man who succumbs to lemptation.

4 People who commit crimes to advance a cause other than their own and
often at great personal cost. Such crimes can be intended to "advance éx
retard a cause, Lo help a loved one, or to hurt an enemy",

De Criminals who are completely alienated from the'ideals of the society
at large. TFeinberg's examples of this type are young provineiazl hooligans,
people at war with society, and committed professional criminals,

e Psychopaths of whom Feinberg says "(they) commit one petty crime after
another, are convicted, imprisoned, reassigned to hogpitals, released, only

to begin the familiar pattern of pointless self-damaging crime again.!

The appropriate treatment for the first category of criminal is presumably
some sort of psychiatric or psychological trealment, although Feinberg is not
in any way specific about this, ‘

He argues that criminals of the second and third type ought to be

punished. Of the second type of criminal he says, "His is the type we have
in mind when we speak of 'gain' gs a motive and %alk of punishment as a
‘pricing system' and the criminal as 'payigg his debt'! and '"wiping his
moral slate clean," Punishment is also appropriate for the fallen sinner

because it may lead to repentance. He sums up by saying that punishment
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provides rationally self-interested men self-interested motives to obey the
law and, once they have disobeyed the law, the necessary means of repentance.
He then argues thet these points apply to the third category of criminal to
a lesser degree because, since such criminals are not completely self-
interested, they are legs likely to be deterred by the threét of punishment
and because they are advancing a cause other than their own, they are less
likely to repent. TFeinberg concludes by saying, '"The dedicated zealot, the
revolutionary, the Robin Hood bandit, the man overcome by love or pity (or
hate for that matter) are not as likely to repent for their crimes as the
ambitious bourgeois embezzlen,"

feinberg declares that puhishment has no application at all to the
fourth category of criminal because, since they have not sinned against their
own ideals, they are very unlikely Tto repent. Also he argues that punishment
is unlikelf to deter them from committing crimes because, while they may
weligh risks with regard to the decision to commit a particular crime, thej
usually do not weigh the riské of ‘the criminal or noncriminal lives
generally; Feinberg sums up here by saying :

Thus methods and tools other than the price tag and the penitentiaxry

seem called for as a response to those in this categorys persuasion,

re-education, ihtegration into thelarger community, provision of a

stake in it and a new source of pride. Intimidation "reforms" only

the wowardly and dispirited from this group. (pp. 261-262)

Of psychopaths Feinberg simply states the usual problems that this type
of criminal presents becauéé they completely lack prudence, conscience, the
ability to thinlk about the future, and the -ability to care about other veople's
feelings. Because this condition is incurable in adults (or at least widely
thought to be incurable), Feinberg advocates that they "be consigned
permanently to 'places of safety' that are neither hospitals nor prisons but

are pleasant and only minimally restrictive."
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Having made this clasgification, Feinberg sets about making suggestions
about how we ought to-reform our penal system. He begins by seying precisely
what he means by punishments

What distinpuishes punishment from alternative modes of response is that
it is a form of deliberately hard trestmenl that expresses blame and
condemnation. It is a forceful and emphatic way of impressing upon

the wrong-doer the public judgement that he has done wrong and that
soclety resents him for it. Punishment is a hard fate for the criminal
and also a symbolic way of telling him that he has deserved his hard
fate, that he has it coming, that it serves him right. When we punish,
as Samuel Butler's visitor to Erewhon put it, "we add contumely to our
gelf~protection," and we rub it in, It is true, of course, that punish-
ment may have extra~punitive effects; by punishing we may sometimes
reform, deter, cure intvimidate, instruct, or detain, But in puniching
we (hecessarily) condemn and inflict pain that is meant to be ignominious
and. shameful. : (pp. 263-264) '

And again he stresses thal he does not believe that it is apvropriate for
any but the second, third, and possibly fourth categories of criminal. He
therefore suggests that we become much more flexible in dealing with criminals,

gound policy would thercfore seem to require a wide variety of types of
institutions for treating criminals and great administrative flexibility
in procedures for selecting among them. But here is the catch.
Flexibility presupposes discretion and liberty to experiment. These

in furn presuppose freedom from rigid statutory impediments. But such
freedom is a form of power over human beings, and relatively wnanswerable
power at that. Whatever the defects of the traditional system that
preserved the linkage between crime and punishment, it at least offered
the protections of due process to the ecriminal from first arrest to final
release. If we break that lihk, do we not also sever the connection
between crime and responsible legal procedures? (p.264)

Feinberg proposes to deal with this problem by introducing the concept
of a "elutch line'. In his words

+eothe criminal trial becomes z mere preliminary hearing to establish

whether the state has the right to get a defendant in its clutches, If

convicted, the accused is proverly under the state's control., He can

no longer decide his own fate, and it is up to the suthorities to decide

what kind of treatment, if any, to impose upon him. (p. 265)

Feinberg then tries to outline procedures which would guarantee an
individual's freedom both before and after the clutch line has been passed,

He argues that before the cluich line is crossed someone must have committed

an act proscribad by lav cr critted to perfora an act required by law. He
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rejects out of hand the suggestions that anyone ought to gel into the léw's
clutches simply because he has a character flaw or neurotic symptom that
makes him a dangerous person. He rightly points out that being a dangerous
person has only been g crime in the most oppressive of societies. He also
rejects Lady Wootton's position that once it has been shown that someone has
committed a crime, then he ought to be in the state's clutches regardless of
whether he has committed the crime intentionally or by mistake, by accident,
or under duress. He concludes that before the state has a right to get a
defendant into its clutches, it must prove that he actually committed the
crime in question and Lhat he did it intentionally (or, in some cases,
negligently or recklessly). In short, the state must prove both that the
defendant performed the act in gquestion and mens res.

But now what happens after the criminal has passed the clutch line and is
in the stafe‘s power? Feinberg argues that

Procedures must be devised to mseke possible the assignment of clutchables
to appropriately individualized modes of treatment and also the effect-
ive protection at every stage of their right not to be mistreated.
Clutchability must involve at least temporary forfeiture of not only

the right to liberty of movement but also the right to privacy. If the
system is to have any chance of working, the clutchable will be subjected
to tests, interviews and measurements, Many of the . imguiries that

were banned at the first trial now become centrally important: inquiries
into his motives in committing the crime, his ulterior cbjectives, and
hisg emotional states, his cognitive capacities, his affective
dispositions; his praise~ or blameworthy traits of character, his
attitudes and beliefs. (pp. 268-269)

I should think that such inquiries, if unimpeded, could yield evidence

of high reliability, even in our present backward state of social
scientific knowledge, that the convicted clutchable is either a clear case
of one or another of the main categories of criminal - gambling consumer,
fallen sinner, class enemy, mentally disturbed or whatever - or else

a marginal case,or otherwise one not easily clagsifiable. Thisg evidence
then would be presented at another hearing to a committee of pogt-
clutch~line judges, perhaps composed of jurists, sociologists, psychologistis
and lay jurymen in equal numbers, with the prisoner's lawyer present

to challenge parts of it if he wishes, b2l not necessarily in accord~
ance with the strict assignments of presumptions and burdens and other
procedures characteristic of the adversary system. The priscner himself
would be interrogated by the committee$ and, finally, a decision would

be reached either to release him outright as no longer dangerous or

to condemn him to penal servitude for a time-period with a fixed upper
limit , or fine him, or parole him under supervision, or assign him to a
mental hospital, or rehagbilitory work camp, or some comfortable but
permanent "place of safety", (pp. 269-270)
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Finally, Teinberg tackles the problem of a priscner's falling under the
arbitrary power of socme doctor or administrator “who regards him as too
dangerous ever %to be released.'" TFeinberg proposes three separate safeguards
against such a problem and argues that we ought to adopt all three, First,
there must be someone to look after the prisoner's interests. If friends
are not available to do this, Peinberg argues that the state must appoint
officials to do so. Becond, he argues that thére must be an elaborate system
of appeals, not only for the original court decision, bulb also for the
decisions of the assignment committees and of the penal and therapeutic
suthorities, Third, there must be periodic reviews al regular intervals,

Feinberg deserves credit for making a genuine effort to solve the problems
I mentioned in the last two sections. His retention of the doctrine of mens
rea and his provision of an elaborate appeals procedure mske his suggestions
vastly superior to the systems proposed %y Macdonald or Lady Woottén.'
However, I will now argue that Feinberg's proposals are unacceplable for two
reasons:‘(l) He still advocates detaining people indefinitely because they
are dangerous, I will argue that this is unacceptable because dangerousness
is such an ill-defined ooncépt that éven with elaborate procedures for appeals
and review, the accused is basicélly in thé intoleréble position of not
knowing what charges are pending against him. (2) Feinberg advocates
abandoning the principle of responsibility (at least with regard to blame and
punishnent) and'£he adoption of practical treatment on the basis that it is
Just that we treat the different categories of criminals in different ways
and that by doing so we will reduce crime, I will argue that he is wrong
on both counts,.

In the last section, I argued that 'dangerousness' must be precisely
defined if the accused is to have any chance of defending himself against

expert opinion. Feinberg in no way solves this problem: in fact, his
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proposals seem to highlight it. He proposes that the criminsls be categorized
as "gambling consumer, fallen sinner, class enemy, mentally disturbed, or
vhatever." 0Of these, only the first two would go to penal institutiong for
a period of time with a fixed upper limit; the others would go to "a mental
hospital, or vehabilitatory work camp, or scme comfortable bub permanent
tplace of safety\! It is this latter group which will most need the protect-~
ion of Feinbergls system of appeals-and reviews. 3But Just what would these
appeal and review hearings have lo decide? Among other things, they would have
to decide whether a criminal has an impaired emotional or volitional part-
function or whether he is a class enemy. I will now argue that neither of
of these concepts is precise enough to properly be part of the criminal law,
Feinberg argues that if we agree that there can be impairments of
cognitive part-functions, then there is no reason to believe that there cannot
be impairments of emotional or volitional part-~functions and, therefore, that
criminals cah be sick even if they do not come under the M'Naughten rules

which only refer to cognitive impairments. On a purely theoretical level this

"may indeed be true, but this does not show that mental illness due Lo some

impairment of a volitional or emoiional part~-function is as precisely definable
as mental illness due to the impairment of cégnitive.part-functions, and
unless something can be precisely defined, I respectfully submit that we ought
to be very loath to make it part of the criminal law.

This problem is well illustrated by Feinbcug's ‘example of a man who has
constant inner rages., This is due to an impaivment of a part-function, but of
what part-function? Feinberg dées not tell us, and this is a very serious
defect in his argument, because unless We'have a precise description of the
part-function and how it operates in a normal person we know very little,
Yeinberg tells us that the murderous desires of the man in his example are a
symptom of his morbid Inner rages,; and the morbid inner rages aré a symptom

-
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of the impairment of & part-function. The question is, how do we tell iorbhid
innexr rages which are the wesult of an-impaired part-function from just plain
ordinary inner rages which are not the wesult of an impaired part-function?
For Feinbergts account of méntal illness to be sound, we must be able to do
this and, before we can do this, we must have a precise description of the
normal part-function.

Peinberg would no éoubt reply that surely you cannot say that someone who
constantly rages at practically everything is normal. The man simply cannot cope
with everyday life. He rages alb things such as his neighbour typing in the
adjoining flat or someone failing to gay hello to him on the street.

But is this true? What distinguishes the man in Feinbersz's example from

an extremely nasty person who rages alt everyday occurrences? I do not know
the answer to this and T do not know how we can ever get an answer to this
without first precisely defining the part-function which isg supposed %o be
impalired in Feinberg's example.

However, even if we grant that the man in Feilnberg's example has an
impaired part-function, we must remember that Feinberg has, understandably
enough, chosen an extreme examplc in oxder to illustrate his point. But,
for his explication of mental illness based upon thg impairment of a part—

function to be of any use in the criminal law, he must tell us how to tell
a sick rage from a normal one in cases which are much less clear-cut., One
possible way of golng about this would be to refer to "reasonable ra es".
That is, someone would not be considered to be mentally 111l if there were
reasons fof his rages, For exémple, it would not be considered sick to lose
one's temper if someone delibera£ely annoyed you day after day by dumping
leaves and trash in your garden, blocking your driveway, or playing music

very loud late at night,
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But even here we are on shaky ground because what counts as a proper
reason for going into a rage ig difficult to pin down and msy even be idealw
ogically coloured. Take, for instance, somecne who believes very strongly
some left or right wing ideclogy. If he is a right-winger, he might rage
at all things in the news which in any way smack of soclalism, such as
nationalization of "industry, welfare projects, trade union ectivities, etc.
If he is a left-winger, he might rage at tax relief for big business, high
sdlaries for people in management positions, argumenis that workers' wage
demands are unreasonable, ete. Given the present state of the world, elther
man will no doubt have something new to rage about practically every day,
although when Labour is in power the right-winger will do a bit more raging
than the left-winger and vice versa. Anyone who has known such radicals can
testify that they can get absolutely livid simply by reading newspapers or
watching teievision. Are such rages normal or are they due to the impairment
of an emotional part-function? Well, in either case, the pewrson would have a
reason for his rages, but he Wéuld aléo be flying into a rage in situations
in which most people would not bat an eye. It very much boils down to what
you call a proper reason for flying into a rage, and this can be an issue

with strong ideological overtones. TFor example, in the Soviet, Union, the

)

right-winger might be considered to have an impaired emotional part~function,
while the left-winger might be considered perfectly normal, and the situation
might be reversgd in Spain 6f even in some partd of the United States.

My point here is not that there is no suph thing as an lmpaired emotional
or volitional part-function., Clearly people vary tremendously in their
emotional stability and their ability to control themselves. My point is only

that considerations of emotional and volitional part-functions have no place

in the criminal law because they are such vague concepts that, in many cases,

% This is a very Important question since radicals coomit their share of
crimes and these crimes are often violent,
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it ig impossible to come to precise, impartial decisions about them, In
short, 1f someone is charged With murder, he knows what the charge against
him means and he can defend himself against it, but if he is charged with
having aﬁ impaired emotional part-function, he simply would not know what the

charge meant and would be at a real disadvantage in conducting his defense,
| Here it might be objected thalt since I do not object to the M'Naughten pules
I cgnnot object to including considerafionS of emoticnal and volitional part-
functions in the criminal law. However, I do nbt object categorically %o
congiderations of emotional or volitional part-functions. I only object to
them if they are poérly defined as they are at present. In my section on
Mzcdonald's arguments, I stated that T was pexfectly willing to admit that the
M‘Naughten’rules could bé improved upon or possibly added to. Here it is
vorth noting that one of the reasons that the M'Naughten rules are precise is
that they deal only with extreme impairments of cognitive part-functions.
Someone has to be so far gone that he does not know what he 'is doing of that
he does not know that it is wrong.* Also, since the M'Naughten rules deal
oﬁly with extreme cases, we avoid the ridiculous situation in which a'very
largs number of criminals are classified as mentally ill. Thus, if we are %o
successfully expand the M'Naughten rules to cover impairments of emotional and
volitional part-~functions, we should only ailow extreme impairmenis of these
part-functions to count as part of the legal définition of mental illness,
For example, if a precisely ﬁorded rule could be devised under which only
extreme cases such as Feinberg's constantly raging man would count as mentally
ill because of an impaired emotional part-function, I would have no objection

*# It must be remembered that this second condition refers to clear cases of
wrong such as murder, not to igndrance of new tax laws or the like,
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to including this rule in the criminal law. Such a mule would be nrecise

enough to allow someone to defend himself against a charge of having an

impaired part-function and 1t would gvoid the ridiculous and dangerous situstion
in which anyone vho gets extremely emotional or excited (such as people with
radicai political views) would be considered to be mentally ill because of an
impgired emotiohal or volitional part-function.

Pozgibly even more disturbing is Feinberg's notion of a "class enemy',

He never says exactly what he means by this, but I assume he is rvelerring to
meny of the criminals who fit into his fourth and fifth categories suoh as
dedicated wealots, revolutionaries, Robin Hood bandits, young provincial
hooligans,. or committed professional%; But again, how does one go about proving
that he is not a revolutionary or a committed professional criminal? These

mey seem to be better defined charges than the charge of having an impaired
enotional pértnfunotion and indeed, in one sense, Lhey are because we

certalnly do know what it meaﬁs to be a revolulionary or a professional criminal.
But the question is how one goes about proving that one is no longer a
revolutionary or professipnal criminal and this is by no means clear. In
effect, Feinberg is advocating that in order to wedure his release the criminal
must show thaf he is no lénger dangerous, and as I argued in the last section,

a system of criminal law which requires this is unacceptable.

Here it most likely would be objected that T am ignoring the many
advantages, of a system of pfaotical treatment and -overwemphasizing the
disadvantages and that indefinite sentences are a small price to pay for the
more just and less crime-riddeh soclety practical treastment would provide.

I will discuss these and other defenses of practical treatment in the remainder
of this chapterand in the next two chapters.

It is clear from the quoted passages above that Teinberg believes that
his system of practical treatment is in line with the principle\of formal

Justice, that is, that we should treat similar cases in similar ways and
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dissimilar cases in disgimilor ways. Ils reasoning is that the people who fall
into higzsix categories of criminals dilfer widely enough. to merit being dealt
with in different wsys., However, the principle of formal Jjustice can he
satisfied by a radically immoral legal system. TFor cxample, a legal system
which punished all thieves who stole less than £100 by death and all thieves
who stole more than £100 by torture followed by death would satisfy the
principle of formal justice because we would be treating similar cases in similar
ways and dissimilar cases in dissimilar ways. In othexr words, while Feinberg
is absolutely right to say that we should abide by the principle of formal
Justice, he also. must provide a morally acceptable way of distinguishing among
different types of cases.,

Feinberg's method of distinguishing among cases is simply that we should
deal with each type of criminal ih such a way as to meximize the control of
crime, This is why Feinberg classified criminals according to their motivation
rather than, say, according to the seriousness of their crimes. He therefore
advocates punishment for those whom he believes will be prevented from committing
crimes by punishment and treatment of various kinds for the rest (excepting
psychopaths who will be detained permanently). But clearly there are many
considerations other than the control of crime which must be taken into account
when we formulate a policy for dealing with criminals. For exgmple, in the
name of crime control, Feinbgyg advocates sentences of a fixed length for
criminals of the second and third categories and sentences of indefinite length
for all other cstegories except psychopaths, “These indefinite sentences can
vary from immediate release afler being thoroughly interviewed to detention for
a, very long period of time if someone'is considered dangerous.,

These suggestions bring up some very serious moral problems. First, it
gseems that the criminals from the second and third categoriess who will receive
definite sentences get by far %he better deal, It is true thalt some criminals

from the other categories will be released outright once the interviéws and
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tests show that they are no longer dangerous, but others might boe detained
for the rest of their lives or for very long pericds of tiwme, Also, those
who receive definite sentences al least know when they will regain their
freedom; those who receive indefinite sentences do not have the comfort of such
knowleége°
This point seems to be completely lost on Feinberg, guite posgibly
becavse he has fallen into the trap of believing that punishment is burdensome
while treatment is not. Thisg is shown by what he says in the quoted passége
vhere he disgtinguishes punishment from other responses to criminals., TFeinberg
is quite right to point ocut that punishment must express blame and condemnation,
but to call it "deliberately hard treatment" is quite misleading because to
be detained in a properly run penal institution of the type I have already
described is no more "hard" than to be detained for practical treatment, In
both cases,'the inmate must bear the very heavy burden of losing his freedon.
However, in the case of practical treatment, the loss of freedom is indefinite,
Thus, in his hurry to control crime Feinberg cerltainly seens to have
ignored many other moral gonsiderationsa In the next two chapters, I will
argie thal these other moral considerations make a very strong case for the
retention of the principle of resPOnsibility rather than the adoption of a

system of practical treatment.
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JUSTICE ATD MORAL DE3TRABTLITY

In this and the next chapter, T will discusa the actual advantages and
disadvantages of a practical treatment legal system as opposed to a legal
gysten based upon the principle of responsibility. In this chepter, L will
argue that justice and what might be called the mowal gquality of our everyday
lives will be served best by a legal system based upon the principle of
regponsibility. In the next chapter, T will discugs the two major arguments
in favour of a practical treatment legal system, which are that practical
treatment is more humane and more effective in controlling crime than a legal
system based on the principle of responsibility.

l. Justice

In the 1a t section, I argued that Feinberg was not Jjustified in assuming
that the interests of ju. ce would be served by providing individuated
treatment for his six categories of criminal. However, the issue of Jjustice
plays an important role in the defense of a practical treatment legal systenm,
and therefore, I must consider it in greater detail.

Stated in simple termu, the basic issuglis that 1f the thesis of deter—
minism is true, then it follows that people never dessrve blame ox punishment
for any of their actions. Trom thig it follows that a legal system based upon
the principle of ;esponsibilify necessarily involves injustice because to
administer undeserved blame and punishment is-clearly unjust. T will discuss
this problen in tWo.stages, Firsﬁ, I will consider a famous attempt by
Professor P,F, Strawson to show that +thig problem is misconceived becausc we
cannot, in fact, avold holding people responsible for thein zections., After T
heve discussed the sitrengths and weaknesses of Strowson's argument, I will
proceed to what I believe to be a more satisfactory soluticn to fhis oroblemn,

In his lecturs entitled "Freedom and Resentment" before the British Aczdemy

in 1962 Professor P.I'. Strawson addressed himself directly to the above objection




by identiflying "optimists! who deny that the above objection has any forvce
and "pesgimists™ who believe that this objection is valid:
Some optimists about deberminism point to the efficacy of the practices
of punishment, and of moral condemnation and avpproval, in regulating
behaviour in socially desirable ways., In the fact of their efficacy,
they suggest, is an adequate basis for these practices; and this fact
certainly does not show determinism to be false. To this the pessimists
reply, all in a rush, that just punishment and moral condemnation imply
moral guilt and guilt implies morsl responsibility and moral responsibllity
implies frecdom and frecdom implics the falsity of determinism, (page 188)
Strawson then reviews the two standard moves which optimists have made
in order to convince pessimists that determinism is compatible with punishmoent
and moral blame. The first move is to argue that the freedom required for
moral blame and punishment is simply the absence of certain conditions which
if present would make it improper to punish or blame., These are conditiong such
as compulsion, fecble mindedness, insanity, etc. The optimist meintains that in
the absence of conditions such as these we are justified in holding someone
morally responsible for their actions. The second move ig to point out that
even if determinism is true people still intend to do things and then sct on
these intentions, and thersfore do in fact act for reasons which are in a very
real sense their own. However, Strawson's pessimist rejects both of these
moves in the following words

But why does freedom in this sense justify blame, etc.? You turn towards
me first the negative, and then the positive, faces of a freedom which
nobody challenges. But the only reason you have given for the practices
of moral condemnation and punishment in cases where this freedom is
present is the efficacy of these practices in regulating behaviour in
soclally desirable ways. But this is not a sufficient basis, it is not
even the right sort of basis, for these practices as we understand them,
Now Strawson makes an interesting attempt to bring the pessimist and

the optimist together. He argues that the prastices of moral blame and

punishment are, so to speak, "built into" every human being and therefore

could never be eschewed completelys

Strawson begins by considering ordinary human interactions and the

attitudes these engender, He noints out that when somesone displays an
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attitude of goodwill, affeclion, or esteem to someone else, the second
person usually reacts by displaying vhat Strawson calls o Yreactive attitude"
which in these circumstances would be gratitude. SBimilarly when facoed with
somcone displaying "contempt, indifference, or malevolence" people tend to
display the reactive attitude of resentment,

However, Btrawscn points out that people nceed not display a reactive
attitude toward the actions of other people. In some cases Strawson argues
that we ought to and generally will zdopt whal he calls an objective altitude
which he describes as followss

To adopt the objective attitude to another human being is to see him,
perhaps, as an object of social policy; as a subject for what, in a
wide range of sense, mighlt be called treatment; as something certainly
to be taken account, perhaps precautionary account, of; to be managed
or handled. or cured or trained; ‘

Also Strawson argues that objective atbtitudes can be either toward
particular actiqns of people who in general would be subject to reactive
attitudes or to all the actions of a person. An example of the first.would
be when someone injures me by.mistakeo Here I would suspend my normel reactive
attitude of resentment® but I would still assume that the person who injured me
would under other circumsfances 111l be a suitable candidate for a reactive

attitude,

However, if someone is insane, feeble minded, delirious etc. we would
suspend our reactive attitudes toward all of his actions and adopt a uwniform

objective attitude toward him.

’

Having given us this framework Strawson asks the following guestion on

Page 195:

What effect would, or should, the acceptance of the truth of a general
thesis of determinism have upon these reactive attitudes? ilore speciiically,
would, or should, the acceptance of the truth of the thesis lead to the
decay or repudiation of all such attitudes? Would, or should, it mean

the end of gratitude, resentment, and forgiveness; of zll reciprecated
adult loves; of all the essentially personal antagonisws?

% Provided, of course, that tho riziske was a reasonabls one, soneithis
which genuinely could not be helped., I might s3%ill resent someone if he

injured me by mistake but the mistake was due to carelessness,




Strawson answers tiese guestions by fivst saying on page 197 that, "4
gsustained objeotivity of inler-personal attitude, and the human isolation
which that would entail, does not seem to be something of which human beings
would be capable, even i some general truth were a theoretical ground fow it".
Strawson then goes on to point out that the reason we adopt the objective
attitude toward a particular person is that bhe is deranged, immature or for some
other reason outside the reach of normel human relationships, or we may:.adopt
an objective attitude to normal people for reasons of self-proitection or policy.
His point here is that in neither case do we adopt the objective attitude because
we believe that determinism is true. He sums up his answers by saying:

So my ansver has two parts, The first is that we caunnot, as we are,
seriously envisage ourselves adopting a thorough going objectivity of
attitude to vbthers as a result of theoretical conviction of the truth
of determinism; and the second is that when we do in fact adopt such an
abttitude in a particuler case, our doing so is not the consequence of a
theoretical conviction which might be expressed as 'Determinism in this
case' , but is a consequence of our abandoning, for different reasons
in different cases, the ordinary inter-personal attitudes.

Strawson then goes on to mention the objection which must be forming
in every reader's mind by saying :

It might be said that all this leaves the real guestion unanswered, and
that we cannot hope to answer it without knowing exactly what the thesis
of determinism is. Por the real question is not a question about what
we actualiy do, or why we do it. It is not even a question about what
we would in fact do if a certain theoretical conviction gained general
acceptance, It ig a question about what it would be rational to do if
determinism were true, a question about the rational justification of
ordinary inter-personal attitudes in general., To this I ghall reply,
firgt, that such a question could seem real only toc one who had utterly
failed to grasp the purport of the preceding answer, the fact of our
natursl humah commitment to ordinsry inter-personal attitudes. This
commitment is part of the generasl framework of human life, not something
that can come up for review as particular cases can come up for review
within this genersl framework, And I shall reply, second, that if we
could imagine what we cainnot have, viz, a choice in this matter, then ve
could choose rationally only in the light of an assessment of the gains
and losses to humsn 1life, its enrichment or impoverishment; and the
truth or falsity of a general thesis of determinism would not bear on
the rationality of this choice,

Here I must make two points. Fiwst, the fact that we could not sustain
a totally objective attitude tevrard our fellow hwnan bsings doas nov nean

that we could not be induced to adopt an objective attitude in many more
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aituations than we do in fact now adopt that attitude. Second, from the
fact that we presently adopt the objective attitude for reascons other than
a belief that the thesis of deterninism is true, it doesn't follow that a
belief that the thesis of determinism is true would not induce us to adopt
cbjective alblitudes in areas we do not normally adopt them today.

If these two points are well- founded, and I will soon argue that they are,
then the question 3travsoen dismisses as unreal is not so silly after all,
If the belief tlhat the lhesis of delerminism is true can alter our pattlern
of adopting the objective abtitude toward people then "the na%ural human
commitment to ordinary inter-personal attitudes'" is more subject to review
than Strawson seems to think,

In what cases would a beliefl thalt the thesis of determinism is true
canse ug to change from reactive attitudes to objective attitudes? I do
not believe that many cases involving what Strawson calls personal reactive
attitudes (e.ga sratitude, resentment, etcn) would be very much a fecfed by
such a belief. But Strawson élso identifies vicarious anzlogues of perscnal
reactive agttitudes. T will argue thalbt a belief in the truth of the thesis of
deférminism has caused people to give up vicarious reactive attitudes in
favor of objective attitudes,. ’

.

Strawson described these vicarious analogues in the following words

.

They are reactions to the gqualities of others' wills, not toward

ourselves, but toward others. Because of this impersonal or vicarious

character, we give them different names. Thus one who experiences the

vicarious analogue ol resenlment ig said to be indignsnt or disapproving,

or morglly indignani or disgpproving.

The variousg analogues of reactive attitudes and the objective attitudes
to which they are opposed are of special interest because these are the types
of attitudes which officials of all kinds must adopt, and whether they adopt

a vicarious reactive attitude or an objective attitude is a very important

issue. For example, a personnel manager who isg inclined to adopt vicarious



reactive attitudes would connider an cmployee who was conslantly tardy to be

al fault and thercfors a proper object of disapproval and disciplinary action.
lowever, a personnel manager who ig inclined toward objective attitudes might
consider the employee to be in need of gome type of treatment to enable

him to face his job bettew.

Now, we must answer two questions ¢ (1) Is it possible to replace to a
significant extent vicarious reactive attitudes with objective attitudes?

(2) Can a belief in the truth of the thesis of determinism lead us to such av
replacement? I will argue that the answer to bolh questions is, 'yes'.

The most clear-cut cases of the belief that the thesis of determinism ig
true influencing people to adopt objective atftitudes rather than vicarious
reactive attitudes are éases which have to do with law and the courts. Yor
example, there are any munber of psychiatrists who believe that because
determinism is true we ought to trest all criminals in an objective mahner.
J.B, Macdonald, discussed above is a good example,

But the shift +to objective attitudes is also in evidence in university
administrations and in personnel menagzement in a wide variety of industriés
and government departments. An lidberesting example is the sultle but noticeable
gshift in the attitudes of unive si%y adminis{rators especially in America. The
shift is from considering those students who do not work hard ag lazy, to viewing
them as suffering from a lacik of motivation. Al first glance it may seem that
they have merely‘substituted(a fancy synonym for 'Iazy’ bﬁt thig is not the
case. The two expressions and the attitu&esAWhiCh go with ‘them are very
different.- Notice that a student is said %o suffer from g lack of motivabtion

N

while a student is said to be lazy. The former exvression implies that the

“student cannot help but not work hard because he is suffering from that dread

malady, lack of motivation, but if we say that a student is lazy we imply that

he is to blame, This is a cleax switch from a reactive attitude to an objective
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attitude; a switch from disapproving of substandard porlormance widch is
considered to be within the control of the student to viewing such . subsltandard
performance as a sympltom of a malady which is beyond the student's control.*®
This shift from reactive to objective attituvdes is very much in evidence
in the field of personnel management, Some managers have only flicted with
objective atbitudes by requiring or urging their employszcs to take "sensitivity
training” or attend "group encounter sessions" in the hope that these will
help the employees get rid of their inhibitions,; or emotional problems or,
more colloguially, their "hang-ups" and thus help then to do better worke.
This again is a subtle shift from reactive attitudes to objective avtitudes,
but an important one none the less because it is a shift from the view that
a normal ﬁuman being can run his own affsirs toward the view that all human
beings have problems which can only be remedied by wndergoing some form of
treatment, |
However, some managers have taken the objective view completely to heard
and view their employees! performance.hot in terms of what they could do if
they tried or what they ought to do, but rather in terms of what they can be
induced to do by various\means. Now, I must make it clear that I am not
talking about inducements such as fair pay and good working conditions,
The belief that good work will only be foﬁthooming if workers are fairly paid
and. provided with proper working conditions, could hardly be considered an
objective attitude. My argument concerns the way managers view substandard
work given a ba;kgrouhd of fair pay and good working conditions. In fact my
example is a Canadian service corganization which employs people in a
¥ I have only mentioned higher education here because the students in
institutions of higher education are adults, and the idsues ralzed by
objective and reactive attitudes are most clear-cut when dealing with adults,
When dealing with children (especially young children), we are sometimes
Justified in adonting objective attitudes rather than reactive sttitudes,
but my points in favour of reactive attitudes hold for children in a large
majority of cases. Professor R.5, Downie, Miss Elizabeth Telfcr, and Wiss

Bileen Loudfcoobt meke thiz woint very well in Dducsiion »nd Porronsl
Relationshiss, Methuen and Conpany, London, 1974, pp. 139142,
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capaclity which migh% be called "lay soclal workers'. These people had no
professional qualifications and, in view of this, their pay of £2800 must be
considered excellent. Almo they worked in a building which was not only
brand-new, but truly first-class. .

Although several of these lay social workers were excellent, there
were several others who consistently avoided their falr share of the work.
The manager's way of dealing with thise displayed a total objectivity of
#ttituden Never did he blame them for their poor work or say that they
ought to do more. Instead, a large number of meetings were held at which he
tried to find out the causes of their lack of motivation and how their
joba might be made more interesting. The methods all failed, but he shied
away from the obvious solution of dismiszing the poor workers and hiring
new ones. Finally he dismissed the poorest worker; but he felt very guilty
ébout doing so because he felt quite.gtrongly that the poor performance was
not the employee's fault.

Thus we can conclude that some people have definitely shifted from
vicarious reactive attitudes to objective attitudes. This shift is far
from universal, but I believe that practically anyone could think of an
instance of this shift.

But we atill ﬁust angwer my second question as to whether this switch
“is dué to the belief that determinism is true, In the case of those people
who advocate that we adopt a totally objective attitude toward criminals
there iz no question that the belief that &etmrﬁinism i true has induced
them to change their attitudes. As I menfioned earlier, J.B. Macdonald
uses the truth of determinism as a major premise in his argument for
objectiﬁa attitudes toward criminals., In“the cases of university
adminisirators and the personnel managers, it is most probably not a belief
in the thesis of determinism, but rather a belief in what might be called

a "derivative thesis" which causes these people to adopt ebjective attitudes.
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Vogt influential of such derivative theses is probably the belief that all
hunan beingg arve bo o large extent the products of "sociglization' and therefore
simply cannot help it if they have been socialired not to work hard. Anotﬁer
factor which i1s nc doubt involved in fhe switeh to objeclive abttitudes is the
belief in one or more of the many popular psychological theories. A belief in
a theory which depicts wunhappiness, poor work, feelings of insecurity, ctc. as
fconditions" Zrom which people suffer cannotl help but push someone toward
objective attitudes.

Thus T helieve that it is fairiy evident that there has been s switch
from vicerlous resctive attitudes to objective attitudes and it also secems
gvident that a belief that the thesis of determinism is true or the belief that
a derivative of the thesis of determinism is true has had a great deal to do with
this switch. Gtrawson has therefore failed on both counts. He has failed %o
show that vicarious reactive attitudes cannot come up for review and he has
failed to show that the belief that the thesis of determinism is true could
not induce péople to change from vicarious reactive attitudes to objective
attitudes, So we must deal with the question which Strawson believes to be
unreal , the question of whether it is rational to switch from vicarious reactive
attitudeﬁ to objective attitudes and we must consider Strawson's reply to this
guestion. That is, that

Je could choose rationally between objective and reactive attitudes

only in the light of an assessment of the gains and losses to human

life, its enrichment and impoverishment; and the truth or falsity of

a gencral thesls of determinism would not bear on the rationality of

this choice,

T am very much in agreement with Strawso; as to the importance of
conéidering_gains and losses to human life when deciding whether it is rational
to hold an objective or a reactive attitude, but I see no justification for

.Strawson's claim that the truth or falsity of a genersl thesis of determinism

would not bear on this issue. Strawson is here rejecting the objection with
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which I begen this gection and this is extremely odd since his pessimist
volces essentiallj the same objection. This objection is thaﬁ if determinism
is true it is unjust to punish or blame people for thelr actions because they
could not have acted otherwise., This issue of justice cannot be easily
dismigsed. It may be the case that considerations of the gains and losses o
human life completely outweigh any considerations of Justice, bui Strawson
certainly hasn®t shown this.

Thus we are gtill left with the question of whether determinism is
compatible with the principle of responsibility and we still must take
seriously those who arguce that it is not., In what follows, T will deal with
this question in two stages., First T will argue that the issue of justice is
far more complex than the standard objection would lesad ueg to believe, and that
when all the issues aré examined it fturns out that it is a greater injustice
ta adopt an dbjective atbitude toward normsl people rather than to consider
them to be morally and legally responsible for thelr actions. I will then
follow Strawson's suggestion and investigate the gains and losses to human life

if we were to give up vicarious reactive attitudes for objective attitudes,

2. Justice and Determinism

Is it the case thdt all punishment is unjust if determinism is {true? The
correct answer to this guestion is, I believe, yes. But I will argue that it
doesn't follow from this that we are justificd in doing away with punishment
and adopting a totally objective atititude to all cfiminals.

The argument that determinism is incompétible with just punishment is
simply the objection I mentioned at the beginning of this paper or the points
made by Stfawson’s pesgimist. It is that if determinism is true then it is
never the case that anyone could have acted otherwise than he in fact did.

Trom this it follows that no one is morglly responsible for their action, and if

people are not morally responsible for their actions then they do not deserve
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to bear burdens as retribution for misdeeds., Thus, if determinism is true,
punishment consists of inflicting undeserved burdens and surely this is unjust.
Thig argument iz, T think, quite sound, but we must be very careful
about the conclusions we draw from it. This argument only showg that if
determinism is true no one descrves to be punished and from this we can
conclﬁde that punishment would be to a certain extent unjust. This argunent
does not show that we are justified in taking an objective attitude toward
criminals and adopting a practical treatment legal system. Nor does it even
show that punishment is unjustificd. The fact that punishment is to some
extent vhjust clearly has- a bearing upon whether we ought to retain punishment
gr reject it and adopt a practical treatment legal system, but this fact is not
sufficient to decide this question one way or the other,

' This will ho doubt seem quite odd because at first glance it does seem
that the issue of Justice doés decide this question. After all, one might
argue, if punishment is unjust surely we must do away Qith it and adopt some
otﬁer means of social control such as a practlcal trealment legal system.

Thus, the faclt that to adoplt a reactive attitude is unjust is for many people
gufficient reason for adopling an objective attitude.

However, to be justified in adonting arn objective attitude in these
cases we must be able to show that adopting an objec%ive attitude involes no
injustice or is less unjust than adopting a reactive attitude. This voint is
generally totally overlooked or assumed without argument, but I will now avgue
that to assume thét reactive attitudes are ugﬁust while .objective attitudes ave .
not is a very great mistake.

To see thig,considexr the case of punishment and practical treatment.
Now, if determinism is true then it is clear that no one deserves to bear a

burden for his misdeeds and clearly this means it 1s unjust to punish people,
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Put 1t showld alse he clear thalt 1t ig unjust bz subject anyone to practical
treatment because practical treatment also involves inflicting burdens.
Thus, it certainly is false that practical trestment involves no injustice.
Mowever, it still nisht be the cose that practical trestment lnvolve less
injustice than punishment and no doubt many people would consider this to be
obvibusly the cose, but again the case for practical treatment and objective
sttitudes in general ie not quite so easily established. The standard ergument
in favor of practical treatment is that when we punish someone we inflict a
burden wiich is only loocsely related o altering his behaviour and thus making
it sale for him to be released. On the other hand when we subject someone to
practiczl treatment we inflict only such o burden as is necessary to control
his undesirable behaviour, Therefore, 1t is argued that punishment often
involves inflicting buvdens gratuitously‘and thus practical treatment involves
lesy injusticé than punishment because in generaly, practical treatment subjects
people to fewer burdens. But there is a good reasoh to discount this
arguaen It is that we have no guarantee thabt practical treatment will be
effective. 'This point is crucizl to the avgument that a practical tweatment
legal system inflicts fewer burdens than punishment because if effective
treatiment doesn't exist, then the so-called practical treatment will be every
bit zs loosely connected with altering a oriminal'slbehaviour as punishment is.
Both Macdonald snd Lady Wooton admit that no effective practidal treatment
exists but they would argue that I have missed the whole point., It is not
the cese today that we know how to treat criminals in order to alter their
behaviocur: the goint is rather that we must ;ake a comnitment toward that end.
Only by doing this will we come to a point where we-can quickly and efficiently
control a criminzl's behaviour. I must leave my objections to such a
commitinent watil the next chapter when T discuss rehabilition. Suffice it ‘o

say that at present we have no guarantee that effective practical treatment
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exists and therefore we have no reason to believe, at present, that practical
treatment inflicts fewer burdens than punishment,

However, it is important not only to consider burdens such as length
of detention. There are other burdens which are just as important. One
such burden is to be deprived of one's dignity, and I will argue that by
adépting a practical treatment legal symtem, we will be depriving many
criminals of their dignity by considering them to be merely things to be
controlled rather than heings capable of rational thought and action.

But before I discuss this point, I muat dispose of a very common argument
which 18 used against this point.* The argument rung something like this:
How can you talk about practical treatment robbing people of their dignity
when you advocate punishing people? When we consider all the indignities one
will face in prison, such az sadistic bullies, overcrowding, pooxr sanitation,
etc., it is hardly appropriate for you to criticize practical treatment.

Thiz argument is completely bogus for two reasons, First, it depicts punish-
ment as only taking place within disgusting prisons, and of course, there

is no law that says prisons have to be evil or disgusting, except the "law

of nature" which states that new prisons do not aﬁpear by magic, but must

be built and paid for. The second reason this argument is bogus is that

it gives the impression that there is an easy choice between disgusting
prisons and excellent facilities where practical treatment will be carried
out. This, of course, 1s a complete fiction., Suph facilities do not exist
and they will'only come into being when governments decide to pay for them.
Thus, it is completely wrong to contrast éxcellent practical treatment
centers with very poor priszong because the enormous amount of money necessary
to build and staff such practical treatment centers could Jjust as

easily be used to build excellent prisons such as I described in my

chapter on punishment., In fact, the cost of the prisons would probably

%Se@ B.L. Dismond in The Mentally Abnormal Offender, op. cit., pp. 217-218,

107.




be less because while a good prison should certainly have psychiztric care

available it would not be charged with Llhe sgpecilic duly of allerino a prisoncr's

behaviour. Therelore, a modern prison's requlrements for psychologically

and psychiatrically trained staff would be considerably less than the
requirements of a practical trecatment center. In short, then, we are
perfectly justified in holding up an idealized prison system as an alfernative
to a practical treatment system hecause neither will come into ewistence
without huge government outlay.

How will practical treatment rob a criminal of his dignity while modern,
uncrowded; and well-run prisons will not? In faclt, how will the two types
of instituiions be essentially different? The answer is that a préc%ical
treatment center vould have the specific duty bo alter a criminal's behaviour
whiie a prison would not have such a duty. It would, of course, be hoped
that a criminal would mend his ways in prison, but this would be up to him -
it would not be incumbent upon the prison authorities to see that he changed
hig ways.

This difference is extremely important. It is the differénce between
adopting a vicarious reacflve attitude toward the criminal and thus considering
him to be capable of reasoned choices and actions and adbpting an objective
attitude toward him and considering him as merely something to be controlled
and managed. It is also the diffefenoe between trgating him as g normal
hunan being and treating him‘in The way we treat insane and subnormal human
beings. " To treat a criminal in the latter way is surely to subject him to a
very great indignity for the same reason it is an indignity to keep prisoners
in overcrowded cells with poor sanitation. Human beings of all descripltions
deserve conditions suitable for human beings and normal human beings deserve
to be dealt with as normal human beings. not as insane human beings or subnormal
human beings¥ Anything less is to éubject the crimingl to indignities,

* Professor R.S. Dovnie mokes this point in "Objective and Reactive
Attitudes", Analysis 27.2, (December 1965), =
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Thus at the present state of the "practicsl treatment art' it wounld
appear that practical Lreatment would subject criminals to grester burdens
than puanishwent, and therefore considerabtions of justice would favor punishe
ment over practical treatment. However, there is the very real possibility
of a technological "breakthrough!" in practical treatment methods which would
allow a considerable reduction in the length of & criminal's detention. This

would clearly reduce the burdens a practical trestment systen would impose

: |

vpon a criminal snd therefore would greatly reduce the injustice involved in
prachical btreatment. In the next chapter I will argue that such methods would

be morally unacceptable.

3. Gaing and Losses to Human Life

We can now follow Strawson's suggestion and discuss the gains and losses
‘o human l;fe we can expect 1f we reject reactive attitudes for objective
attitudes and especially if we reject punishmenf for practical tresiment.

Before T go into this T must briefly introduce the concept of a rational
 will which Professor R.5. Downie and Miss Elizabeth Telfer discuss on page

20 of Respect for Persongs¥

esse Lo have a rational will is to be capable not simply of thinking
rationally but also of acting rationally; to accept the concept of
'rational will' is to commit oneself to the view that reason can be
practical as well as theoretical., What is involved in the practical
exercise of reason?

It involves, In the first place, the ability to choose for oneself,
and more extensively, to formulate purposes, plans and policies of
one's own., A second and closely connected element is the ability to
carry out decisions, plang or policies withouwt undue reliance on the
help of others.

-~

This concept can be illustrated by referring o my three executives
whose rational wills clearly vafy in degrees of development. The first
executive has the least develcoped will since his purposes and plans are
basically those of his father. The second executive is d step up from this

S
% Respect for Porsens, By R.S, Downie and Elizabeth Telfor, CGeorge Allen &
Unwin Ltd., London, 1959,
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because he clearly has a "mind of his own", but he cannol match the
third execultive who has given all aspects of hig 1life g great deal of
thought.

In what follows T will argue that by rejecting reactive attitudes in
favor of objective attitudes we will be actively discouraging people from
developing their rational wills. This, I think, is very clear in the case
of punishment and practicel treatment. VYhen someone is punished he is made
to bear a burden because he has performed an action which society has
proscribed. MNow, among the aiﬁs of a policy of punishment is clearly the
aim of éhanging the behaviour of criminals after they have been released from
prisong however, this is done simply by demonstrating to the prisoner what
burdens he will have to bear if he is caught committing =2 crime again.

Beyond this it is up to fhe criminal to decide what he will do in the future.
He can decide to avold criminal behaviour in the future. He can decide to
comunit other crimes but also to take grealer precautions in order to

avold detection. He can decide to meke no alterations in his behaviour,

And finally he can decide that +the behaviour for which he was sent to prison
ought not be forbidden and he can decide to fight the law under which he

was convicted either by lobbying or by thé more drastic means of breaking

the law again in order to become a test case. In any case, however, the
decision is his. He must decide to do something even if it is only to
continue as before.

Thig is not to say that people will not try to convince a prisoner that
he ought to decide to obey the\law in the future. In a well-run prison,
cereer counselors would try to show him how he could get along better with-
out bresking the law, Guidance and marriage counselors would help him

with his marital and other personal problems, and psychologists could help
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him with emotional problems. Most important of all he would know thal by
indicating throuvgh good behaviour that he ﬁould in the fulurve obey tho lar

he could reduce the length of his detention through a parole scheme. Hovever,
despite these inducements the decision is very much up to the prisconce. If
he wishes he can choose not to visit the various counselors in the priron.
Alzo he can choose to spurn the advantages of parole and gltill be releasecd
when his sentence is up. He nmust decide what to do with his 1ife; 1t ig not
incumbent on the prison aubthorities to ensure that he will obey the low in the
Tuture.

With practical treatment the situation is completely different. lilere
it is the prison authorities'! duty to wlier the prisoner's bshaviour. Thus
the prisoner only has one choice s to abide by the law, Also if certain
méthods such as brain surgery and drugs are used in order to achieve s
alteration in the prisoner's behaviour, it is very questionable whelther wve
are ever Justified in séying that +the prisoner chose to alter his behaviour.
However, even if no such methods are used, but rather the prisoner is sinply
required to attend regular sessions with a psychiastrist and other counselors,
the pressures upon him to conform are quitg overwhelming because in order to
secure his release he must alter his behaviour¥,

Tﬁus, punishment provides an opportunity for the prisonsr to exercise
his rational will while practical treatment either provides no such opport-
unity or an opportunity which is greatly restrictéde

S

The same is true when we reject reactive attitudes in favour of objzot-
ive attitudes ih education and management. By assuming that students and
employees who shirk their work are suffering from a lack of motivation we

discourage them from exercising their rational wills. Vie, in effect, "kill

% This point is subject to the comments I made about the diffevent types of
indefinite sentences in ny section on indefinits sentences in *the leout
chapter,

111.




then with kindnesg" by bending over backward to motivate them to do betlter worl
rather than leaving it up to them to decide what they will do. A person who
ig never faced with a clear~cul decision, but is always led to believe
that his problems will be handled by others, cannot help but become dependent
on other peoples and this of course erodes his rational will. Thus, the loss
te human life if we reject reactive attitudes in favour of objective attitudes'
igs quite considerable. It is the erosion of the rational will which is a
very serious mabtlter since a rational will is surely one of the fundamental
constituents of personhood*,

But what of the gains to human 1ife? Well, in the case of punishment
vs. practical treatment; those who favour practical treatment claim that it
will drasvically reduce the number of recidivigts  and therefore greatly reduce
crime, This, if true, is an important gain which must be carefully considered.
However, in the next chapter I will argue that practical treatment methods
vhich would be more effective than punishment are morally unacoeptablée

As for the gains derived from shifting to obJective attitudes in education
and management, these are usuvally considered to be a general relaxing and
"humanizing" of the manaéér/employee and, lecturer/studenﬁ relationships. For
example, it might be argued that an "old-fashioned" lecturer or manager would
imperiously bake the drastic action of withdrawing a étudent's place or
dismissing an employee, while a "modexrn'" lecturer or manasger would take an
objective attitude and try to motivate the poor student or employee.

However, tﬁese gains only appear to be\yorthwhile when compared to
imperious lecturers and mansgers who dismiss people at the "drop of a hat".
To compare objective attitudes with extﬁeme reactive attitudes such as
these is to unfairly weight the case in favour of objective attitudes.

{olding & vicarious reactive attitude need not involve being imperious. All

* See Downie and Telfer, op. cit., pp.20-23,
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that is essentizl to a vicarious reactive alttitude is that the person to voom
it ig directed be considered responsible for his behaviour. That is, thul he
be considered capable of doing something about his behaviour. Buch an attitlude
is perfectly compatible with gilving an employee or student a second chanco.

The essential point is the clear implicaticn that the student or employee

must help himself; that this will not be done for him. Thus, vicarious
reagetive sititudes are certainly comﬁatible with "humanized" maneager/employee
and lecturer/student relationships.

However, the champlon of objective attitudes might wish to argue that a
truly humenized manager/employee relationship requires security of tenurc
and that true security of tenure is only possible if management adopt object-
ive attitudes. The reason for this would be that as long as management clung
to reactive attitudes they‘would 8till claim the right to dismiss pocn:

workers who failed to show improvement and clearly such a practice is ine
compatible with a policy of complete security of tenure.

It nust be pointed out that while objective attitudes on the part‘of
mahagement are compatible with a policy of complete security of tenure they
do not guarantee such security. A manager could hold an objective attitude
toward a poor employée and still dismiss hi& simply because his poor work
is damaging the company. Thus complete security of tenure must be written
directly into an employee's contract: it will not follow automatically from
objective attitydes on the part of management.

However, it could be argued that objective attitudes on the part of
mansgement are more conducive to‘securi%y of tenure than vicarious reactive
attitudes. There may very well be something to this argument. ¥or exauple.
had the director of the Canadian service organization which I mentioned
earlier held vicarious reactive attitudes toward the performence of his stsff

instead of objective attitudes he would no doubt have dismigsed 211 three
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poor workers rather than dismissing only the womst one. However, there is
alvays %he possibllity thatl had the vicarious reactive attitude of disapproval
been displayed toward these euployees at the first sign of poor work they would
heve improved and no one would have needed to be dismissed. One cannot help
but think that by not telling the employee in clear terms that his work needed
improvement the manager encouraged him to drift along on his undistinguished
patﬁ until the well-being of the service organization required that he he
dismissed.

A similar point can be made aboul objective attitudes in higher education.
There is no question that universities which have adopted objective atiitudes
toward their students alléw poor students to retain their places much longer
than universitics which still have a policy that poorlwork is the student's
fault and it is up to the student to show improvement. However, it is
difficult to see what is gained by allowing poor students to retain their
places even though they shew no sign of improving., This is especislly true
when one considers that such lenient policies of student probatiocn cannot ta
aatched by equally lenient standards for granting degrses. Clearly very
1ittle is gained by allowing a student to attend a uwniversity for four years
only to find that he is not eligible for a degree. On top of this, there is
always %he very real possibility that the lenient policies of student prob-
étion offer very little incentive for a student to improve when compared to
a strict policy vin which a student is given two terms to show improvement and
if no improvement.is fortheoming the student's place isg withdrawn.

It would therefore appear that the case for objective attitudes in
everyday iife and practical treatment when dealing with criminasls isn't
very strong, Not only do consilderations of justice favour reactive attitudes

over objective attitudes, but in terms of geins and losses to human life,
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objective attitudes provide very guestionable gains in return for the very
great loss of depriving peeple of opportunities to exercise their rational

willse

4, The Law of Torts and Contract

However, there is yet ancother drawback to objective attitudes. This
is-that to switch from vicarious reactive attitudes to objective attitudes
in the law of torts and contract would be in effect to destroy these two
branches of the law. Therefore if we were to adopt a practical trealtment
system of criminal law we would either have to radically change the law of
torts and contract or be faced with a very troublesome gap belween the
criminal law on one hand and the law of torts and contract on the other,
The reason that there would be a gap is that the concept of responsibility

is central to the law of torts and contract while it is not central to the

criminal law,

A practidal treastment system of c%iminal law eschews any talk of
responsibility or of a oriminal'deserving to bear a burden; instead it is
bared on the belief that.we ought to control a criminal's behaviour as
efficiently as possible., I have steadfastly argued'that this type of
criminal legal system is very undesirable but there is nothing unworkable
about it, although aé I mentioned earlier we probably don't know as much
about behaviour control as we like to think we know. Ilowever, the situation ?
is very different with the law of torts., The reason for this is that the
law of torts is above all a system intended to compensate victims for
injuries done to them rather than to regulate the behaviour of the offender
or deter potential offenders. This is not to say thal the law of toris

does not deter potential offenders. Clearly the threat of a lawsuit is a

very potent deterrent. Also I don't want to give the impression that the
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law of toris is a re:

onably  simple body of law which 1s cconcerned colely
with seeing that the victim gets fair compensation. The law of forts is an
incredibly complex body of law which contains some elemenis which definitely
favour the party which causes the injury.¥

But all in all the law of torts is a system of compensation and this
fact requires that tortfeasors be held responsible for their actions, because
if they were not held responsible for their asctions and nade to pay compen=
sation to their victims the law of torts would be quite worthless., Thus,
the law of torts iz lozically linked with responsibility while the criningl
law is not. Therefore if we reject the concept of responsibility in the
criminal law, we would of necessity create a tremendous gap between the criminal
law and the law of torts.

Just what harm this gap would do i1s hard to assess however, it does
seem that %he fact that some torts are also crimes could lead to a clash
between the two dranches of the law.®* TFor example if X intentiocnally
strikes and injures ¥ then X has committed a felony as will as a tort and X
can in the ond suffer or;minal penalties as well as be iequired to pay Y
co.pensation. How a clash might well come about in the following way.
Suppose Britain has zdopted a practical tréatment system of criminal law and X
is tried and found guilty of striking and injuring Y. Suppose further that
X is sent to & practical treatment center and so quickly responds to treat-
ment that he is released after only six weeks of trestment. T dm't see how
this could help but come up in the subsequent hearing of ¥'s action in tort

against X,

¥* See George Po Fletcher " Fairness and Utility in Tort Theory!, Harvard
Law Review, Vol. 85, No. 3 (January 1972)

*%Fee Philip 9, James, G

zral Princivles of the Law of Torts, Second
Baition, Butterworths,

1954, page 12,
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Tor example X's lawyer could argue that it igs uhourd for the law to
consider him as not responsible for the crime of striling ¥ and then turn
around and make him pay compensation for the dansges caused by his crime.
The lawyer might add that if X i not responsible for the cyimo then clearly
he is not responsible for the tort and if he is responsibhle for the tort
then he ought to be held responsible for the crime and punished.
It might be argued thatl this ancmaly in the law is not really an anomaly
at all because the aims of the two hranches of low are differnt and therefore
there is nothing unusual about holding somecne xmesponsible for a tort srising
out of a crime but not fLor the crime itself, Tbe crimingl law is designed
to protect the public and the law of torts is designed to compensate individuals
for losses they have suffered., Thus, In the criminal lav we protect society
best by sending criminals to practical treatment centers ard in the law of
torts we must hold people'reaponsible for their zetions in order to insure
that vietims are properly compensated. But this argament only providés one
practical reason why we should tolerate this anomaly - it does not in any
way diminish it. This anomaly could still cause havoc in tthe court rcom as well
as ralse serious questions of Jjustlce. IV could also precipitate legal precedents
which could greatly weaken the law of torts, ‘
A similer anomaly would alsc exist between the criminal law and the
law of contract because again not to hold people responsible for the completion
of their contract would desfroy the law of contract .
Both of these anomalies could of course. be removed by replacing the law
cf torts with a system of goveﬁnment paid compensgtion for victims of torts
and modifying the law of contrac£ so every contract caxrrisd o gdvernment
guarantee. DBut these two suggestions illustrate in the strongest posaible way
the loss human life would suffer 1f objective attitudes ra-lsced vicarious
reagctive attitudes. In a society in which no one was held res@onsible flor

crimes, torts, or breaches of conlract (assuming thal suei & sceiety could

function) the opportunities for a human being to exercise hin rational will would

be very few indeed,
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VI.

WO DEFENCES OF PRACTICAL TREATMENT

We must now examiné two major claims that are made in favour of
practical treatment., The first is that practical treatment is in the
best interest of the cwriminal because (1) it is humane and (2) it maxes
the criminal a better and happier pevson, The second claim is that
. practical trestment will wreduce crime by reducing the number of criminals
who are recidivate.

The fiwst claim is in factd two distinct elaims which are almost
alwsys run together. The two are relatedrin that the goal of making
criminals better and happier persons is presﬁmably a humane and morally
commendable goal,-and theretore, to act toward that goal is to act in a
~ certain sense hwianely.. However, the two are distinct in that to achieve
the goal of making criminals better and happier people might require
inhumane or morally objectionable methods;

1. Humane?

That practical treatment is humane is often taken for granted, or,
if any argﬁment is deemed necessary, the arguments provided aie often
entirely too simples Tor example, it might be said that practical ireat-
ment is therapeutic while punishment is bfutal.gr vengeful, This argument
is often combined with the view, which I attacked in the last section,
that punishment always takes piace in disgustipg overcrowded prisons,
while practiﬁal treatment would take place in modeim, pleasant practical
treatment centres., Dut both of these arguments are mistaken. The sur-
roundings in which punishment or practical ireatment takes place can
be good or bad depending upon the amount of money a govermment is willing
to spend on such {acilities. Thus, since it seems reasonable to assume
that to keep people in squalid conditions is inhumane and to keep them
in good conditions is humane, it follows that as far as conditiona go,

both punishment and practical +treatment can be either humane or inhumane.

Also, the fact that practical treatment 1s therapeutic does not guarantee
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practical treatment may turn out +o bhe guite inhumane. To%amgm
obvious example, averéion therapy which involves a good deal of pain
could prove to be a very effective method of practical trestment, but it
certainly could not be described as humane.

To be fair, I must peoint out that some advocates of practical treat-
ment (e.g. Lady Wootton- see above) have admitied this and have argued
that such methods must not be used. However, I will now argue that
practical treatment can be humane but that this does not guaraniee that
it is morally acceptable. This may sound like a clear contradiction in

terms becavnse 'humane' is often used to mean 'morally proper'. For

example, many people would consider ‘humane treatment of criminals® to be
' gynonomous with 'morally proper treatment of criminalsg', but there are
reasons to doubt this assunption, 'Humane' is a word which the Concise

Oxford:Dictionary defines as "benevolent or compassionate", aund therefore,

Practical treatment can be called humane because it aims toward the
benevolent end of helping criminals.ﬁ But in our hurry to be benevolent
and compassionate, it is important not to overlock other moral requirements
for dealing with our fellow human beings. My point here ias that although
practical treatment's aim of helping criminals is humane, in a practical
treatment legal system a criminal Wéuld be required to accept such help
vhether he wanted it or not and I will argue that this is morally
objeétionable. My reason for saying ihis is that a practical tireatment
syatem requires that a priéoner ﬁust change his behaviour as a coﬁdition
of his'release, and I have already argued that thié very fact actively
discouragea the criminal from developing his rational will. However, a
.practical treatment system goes even further than this: it also actively
tries to change the prisoner's ways - 1o rvemould or rehabilitate him by

subjecting him to one type of ireatment or another. This active attempt

*
Provided that the practical treatment took place in proper surroundings
and did not involve any cruel or brutal methods.
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to remould a prisoner already involves an element of coercion in that the
prisoner is coerced into submitting to such treatment by the knowledge
that only by allowing'himﬂelf 10 be remoulded will he ever secure his
release, However, those prisoners who refuse to submit to such treatment
must either be manipulated into submitting or coerced into submitting,
and either procedure would be immoral.
This point ig made in an article by Ammold S. Kaufmanm* Kaufman
argues as follows:
Either the person to be reformed knows that the raformer aims to
reform him, oxr he does not., If he does not then he is being ::
manipulated...I{ the criminal does know the identity and aims of
the reformer, then he will be made to submit Yo the reform regimen
elther coercively or of his own free will. If he is made to submit
againgt hiag will, efforts to reform him are not likely to succeed.
Also, the morality of such coercion is as dubious as is the case of
manipulative efforts...

Kaufman defines manipulation as follows:

A manipulates B when A gets B to behave in a cextain fashion without
B discovering A'a real purpose in trying to affeet B's behaviour,

He then argues that:

Manipulation, so cohceived, is a prima facle wrong for a number of

reagons. Mrst, it involves deliberate concealment, a form of

deception oxr lying. Second, it involves one person treating another
ag a tool of the former's aimg or desires. Third, even in cases
where the manipulator's aim is entirely benevolent it presupposes

a moral inequality. It presupposes that the person manipulated is

incapable of assessing reasonably the manipulator's ends and of

making a delibevative decision. It also presupposes that the
manipulator knows what the one he manipulates would want if the

latter had deliberated fully. .

Kaufman alsgo” argues that all of these objections apply to coercion, except
that coercion involves no deception.

There are two posaible replies 10 the points Kaufman makes against
practical treatment. First, one could admit that prima facie wrongs are
necessarily involved in practicsl treatment but argue that these wrongs
are outweighed by the benefit practical treatment provides to the criminal

and society. The second is 1o deny that These are in fact prima facie

*A.S. Kaufman, "The Reform Theory of Punishment", Ethics, Vbl."iXXI,
1960-1961, pp. 49-H3,
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wrong, The first veply would no doubt'be the most common and L will deal
with it dirvectly below. The second reply 1z a poasibility, but I doubt
1f anyone would want fo argue that deception and treating other people

ag tools are not at least prima facie wrong. However, someone might wish
to deny that it is prima facie wrong to consider criminals to be morxally
unequal to us and that it lse perfectly correct to assume that we know
what crininals would want if they had deliberated fully. I will discuss
thls argument in a later section,

2. The Benefit To The Criminal

Doesg practical treatment benefit criminals? One obvious answer to
this is that practical treatment will result in shorter periods of incar-
ceration than will punishment and that this is clearly in the criminal's
begt intercat. However; this benefit is by no means guaranteed, as I
tried té show in my'section on indefinite sentences. Also, I will argue
later that practical treatment methods which guarantee short detention
periods may be undeairable for other reasons,

Another common answer is that all criminal behaviour is senseless
and self~destructive, and therefore, practical treatment is clearly in
the criminal's best interests. For exauple, J.E. Macdonald, in the
gquoted passages above, argues that to control anti-social behaviour is in
the "interest of all concerned". This belief that criminal behaviour is
always senseless and seifwd@structive is one of the mainstays of the belief
that all criminals ave in some sense mentally ill. Here it is argued that
eriminals must be mentally ill because no sane person would ever do any-
thing so clearly against his\inter@st as committing a crime.*

But is thise belief in the self-destructive nature of criminal aciivity
justified? It is fairly common to see the criminal’'s lot as an extremely
unpleasant one which involves constant fear of detection, victimization
by one's friends, squalid living conditions, etc. And clearly- if such a

)k
Antony Flew has a good discussion of these arguments in his book, Crime
or Diseage, London, Macmillan, 1973, Chapter One, Section Four.
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situation is the rule, then those who argue that practical trestmer ls
always or almogt always in the criminsls interest might have & strang
case. But is this an éccurate picture of criminal 1ife? Well, there is
no doubt that some criminals lead very scedy lives indeed; but clearly

3 3 3 * o * . '
not all eriminals. Yor example, in A Thief's Primer , the life of a

real life "safe cracker'" and chegue forger tumms out to be astonishingly
rich and varied. In fact, the criminal interviewed in that book claims
that the very fineness of a life of crime prevents him from going "straight".
Hia attitude could be expressed as "Why live on £60 a week with a mortgage
when you can live on £200-300 a week in a fine hotel? Now it is, of
course, difficult to tell just how many criminale live well off crime, butl
it is clear that one cannot say categorically that criminel asctivity is
always against the criminal's best interest. Also, it ig very important
to realize that to peoﬁle who are in lower paid jobs or who sre unemployed
even a fairly seedy life of crime is attractive. It is no doubt frue

that many criminals would be better off with a steady job at £35 a week,
but this fact is of 1little comfort to the uwnemployed and especially to
thoge whose employment prospects are very poor. Thus, the old saw that
crime does not pay certainly is not universally true.

However, those who wish to argue that practical treatm@nt ig in the
criminal's best interest do not have to claim that the criminal's interest
can be measg;ed by the quality of his standard of living. In fact, many
would no doubt wish to argue that the criminal's standard of living is a
secondary consideration or is totally irrelevant to the claim that
practical treatment is in ﬁhé criminal's best intewrest., For example, it
might be argued that a succeasfully itreated criminal iz morzlly better
off becéuse he is no longer wallowing in sin. But even here problemé
arise because practical treatment is merely treatment designed to prevent

criminals from committing further crimes, and clearly, this does not

%ruce Jackson, A Thief's Primer, The Macmillan Company, Londcmn, 1969.




guarantee that a succesafully treated criminal will be a movally better
person after his treatment. To take an example, let's consider an
extremely evil criminél such as a Pprofessional murderer employed by
organized crime who after treatment will no longer commit crimes, Is
he then a morally better person? The answer to this question depends on
the reason why he will no longer commit crimes. If the ex~murderer has
declided that he has performed horrible deeds and is truly sorry, then
clearly the practical treatment has made him a morally better person.
However, if the practical {reatment has only convinced him that it is
uwnwige to commit other murders, then it is difficult to see how he has
become a morally better person. After all, he still helieves théﬁ it
iz all right to take lives for profit; he has only changed his estimate
of the profit to be had from murder.

Hefe it is useful to invoke the old distinction between intimidation
and reform., Traditionally., a criminal was congidered to be intimidated
if he congidered it to be unwise to commit further crimes because the
poasible benefits could not outweigh the consequences (i.e. prison) if
he were caught. Howevér, a criminal was considered to he reformed if he
would not commit crimes in the future bécauge he gemuinely considered it
10 be wrong to do s0. Today we might wish to modify the concept of
intimidation to cover all those people who will no longer commit crimes
but who are not actuallﬁ reformed. Thus, criminala who have undergone
aversion therapy and who will, therefore, not commit further crimes
becavge the very idea of dﬁing go makes them 11l,-are not intimidated in
the classical sense; but their moral status is closer to those who are
intimida%ed than to those who are reformed.

Now, clearly, practical treatment could result in the genuine reform
of some criminalé, but none of the advocates of practical treatment whom
T have discussed claims that genuine reforxm ought to be a requirement of

release, although Feinberg eclearly sees his system of individuated treat-

123,



ment as being oriented toward reform, Thus, it 1s Questionable whether
we can even say that practical treatment makes criminals morally better
clearly it can, but tﬁer@ is no guarantee that it will.

Thug, the argument that practical treatment ig best for the criminal
ia by no means very strong. It is based on the guite false beliefs that
all criminals could do better in legitimate employment and that once a
eriminal has quit commiﬁting crimes he is a morally better person. There
are cases in which a criminal will be both materially and morally better
off once he has undergone practical treatment, but we have no right to
agsume this as a general rule.

However, so far I have only spoken of criminals who are successfully
treated and released. What about criminals who never respond to treatment -
or who respond very slowiy? Such criminals would either be detained for
life or.for a very long period. Here the argument that they are morally
better off simply does not apply because if they were, they would not
need to be detained., Also, to say that a life of incarceration is hetter
for the criminal than a life of crime is a very difficult position to
defend. To be deprived of your freedom even in the best ol surroundings
iz a very heavy burden to bear for even‘a ghoyt period of time, much less
for life or a very long period. A criminal would have to face an .-
extremely bad life cutside of prison beéfore we could ever say that a life
of incarceration waz better than a life of crime. Thus, the view that
practical treatment is beneficial to all criminals Jjust does not hold up.
The criminals who respond to such treatment may ox may not hecome better
off. However, most of those‘who do not respond to such treatment will
be positively worse off.

This is a very serious blow to the case for practical treatment because
it can no longer be claimed that practical treatment is always in the
interest of £he criminals themselves, It sinply is not clear that the

benefits to criminals of practical treatment are sufficient to outweigh
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the prima facle wrongs involved in practical treatment. Therefore, we
are left with the claim that practical treatment will significantly
reduce erime by prev&ﬁting recidiviam, and we nmust agk whether this
benefit is sufficient to outweigh the undesirable aspects of practical
treatment I have discussed in the previous sections.
3, Crime Control

That practical treatment will help control crime by reducing
recidivism i= almost a tautology because practical treatment is by
definition treatment designed to alter criminal behaviour; However, I
explicitly said that it was almost a tautology because we have no guarantee
that the treatment methods which will be employed to alter criminal
behaviour will in fact help to reduce recidivism. Therefore, Wé are faced
with two problems. Firsf, we must decide whether thelreduction in crime
which a‘practical tr@a%ment legal system might provide is worth the very
real drawbacks of such a system which I have descriled in previous
gections. We must then look into the likelihood that a practical tresi-
ment system will ever achieve such a reduction and whether it is worth
putting up with the drawbacks of a practical treatment legal system when
we have no guarantee that 1t will in fact reduce crime.

"It is very difficult to get a clear-cut answer to the first question
becauge so many conflicting values are involved. I, personally, am very
much inelined to say thét a practical treatment legal system is a very
bad bargain because I feel that the losa of legal safeguards, mens rea,
and, tg a certain extent, human dignity which a practical treatment legal
systenm would entail is entirély too high a price to pa& for any increase
in crime control. Also in comnection with this gquestion, it is important’
to notice that there is a very real possibility that we could achieve -
every bit as effective crime control without resorting to the coercion,
manipulation, indefinite sentences, etc. which are characteristics of a

practical treatment legal system. A greatly improved conventional penal
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systen which provided prisoners with real opportunities for recreation,
education, reading, etc. and which made counselling available on a
voluntary bagis might prove every bit as effective in reducing recidivism
asgs a practical treatment legal system,

However, as T mentioned earlier, the methods used in practical treat-
ment legal syastems may prove to be ineffective, and we may find ourselves
with all the disadvantages of a practical treatment legal system without
any reduction in recidivism. This point is totally overlooked hy the
advocates of practical treatment, but it is a very real possibility
because as it stands now we simply do not know how to successfully treat
criminals., Both Macdonsld and Lady Wootton admit this, but only Macdonald
expreases any pessimism as to our making progress towards this goal. Lady

Wootton argues in Crime and the Criminal Law that a great deal more

research is needed into this problen, and Feinberg presents us with a list
of eriminal types and a few vague suggestions about itreatment, but beyond
this they offer no concrete suggestions. Thusg, since no proven methods

of pfactical treatment presently exist, we must accept that it is at least
posgible that practical treatment will never prove successful in preventing
reclidlviem or tha£ it will only prove a modest success,

Tt could be argued that even if practical treatment is only modestly
gucceggful it will still greatly reduce recidivism because those criminals
who do not change thelr ways will be detalned for 1ife or for long periods
of timeo Tﬁis is, of course, true, but if such a system couvld only
reduce recidivism by keeping a large number of criminals behind bars for
life then it could hardly lay claim to the name of practical treatment.
Also, its moral Justification would be even more suspect than that of a
practical treatment legal system.

It would seem that practical treatment's most highly touted benefit -
the prevention of recidivism - is extremely speculative, We just do not

~know whether it will reduce recidivism, but it must be remembered that
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there is nothing speculative about practical treatment's dissdvantages.

However, even if we grant that practlcal treaiment will prevent
recidivism (or that it can eventually be developed to the stage that it
will prevent recidiviem), theve still remain some problems which pertain
to practical treatment's very high cost. ¥From what Lady Wootion and
Feinberg say we can assume that practical treatment will be extremely
expensive because not only would it reqguire many new facilities, but it
would also require funds for research into treatment methods and a greatly
increased number of highly trained staff. Now, the expense of such a
gyatem is not a mark againgt it. I am adovacting a greatly improved
prison system which would zlso bhe very expensive, but here there is a
cerucial difference: were we to embark on a program to totally overhaul
our prison gystem, the fate of the prisoners would not worsen if a cut-
back In spending were to bring the project to a halt. Such a cut-back
would, of course, be unfortunate because we very much need to improve the
conditions in our prisons. But the cul~back in money would not make
things worse. Also, no doubt some new facilities would have been com-
pleted before the cut-back, and therefore, at least some prisoners wounld
have_a better time of it. However, if we were té embark upén a practical
treatment legalﬁsystem, a cubt-back in government spending could cause very
serious problems for prisoners.

The reason for this is that a practical treatment legal system
involves some very fundamental changss in‘the law which, so to speak,
g0 hand in hand with the existence of new facilities and with greatly
increased staff., The most fundamental change would be the introduction
of indefinite sentences, and for this we would need adequate treatment
facilities and, one would hope, periodic review courts. Also, we would
need a very large number of treatment atalfl. Now, one would hope that

no government would ever alter the law to include indefinite sentences

without first providing the necessary facilities and staff. However, we
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cannot assume this (for example, the government did not ensure an adequate
number of teachers before ralsing the sdhool leaving age). But even if
we assume that indefiﬁite sentences would not be introduced before
adequate facilities and ataff existed, there would still be the possibility
that a future cui-back in spending wouid greatly reduce the mﬁmber of treat-
ment staff; and this could be extremely serious, hecauvse to sentence people
10 indefinite aspells of practical treatment without providing such treat-
ment would be abmolutely mongtrous.

It could be argued that I am being extremely pessimistic about the
fate of a practical treatment legal system. For example, it might be
sald that no govermment would ever cut back the funds for so valuable a
project as a practlcal treatment legal system once it had become clear
that the practical treatment legal system had done so much to redude
cxime. ‘This is a very good point. Nothing succeeds like success, and if
thogse who are running a practical treatmnent legal system are succéssful in
preventing recidivism, then it is very doubtful that a government would
cut off their funds. But is this asgumption of success justified? As
I said earlier, Macdonald, L.dy Wootton, and Peinberg agrece that we
presently do not know very much about béhaviour‘control. But only
Macdonald shows any pessimism about the likelihood of making advances
along this line, ILady Wootton and Feinberg seem to assune that research
into behaviqur control ﬁill vield satisfactory methods of practical treat-
ment and they therefore advocate what might be described as a "learn as
you d&“ approach. But what guarantees do we have that such an approach
will be successful? This point is crucial becausge governments can bhe
expected to take a fairly dim view of such approaches if they do not yield
a significant amount of knowledge in a reasonable amount of time, say
four to five years. If no measurable succesaes were forthcoming after
such a period, then it would seem guite possible that funds would be cut

off, and one can only hope that the govermments involved will have the
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foresight to repeal the legislation anthorizing indefinite sentences when
they cut off the funds.

It could be argu@é that ¥ am being very unfair to a practical treat-
ment legal system by saying that we ought not embark upon such a system
because it 1s so vulnerable to government cut-backs. In fact, my argument
here nignt be classed with the argument in a recent letter in the press
which =aid thet we ought not build the channel twmel because it would be
extremely vulnerable to sabotage by exireme political groups. It couvld
be argued that any project looks bad if we agsume the worst will happen,
and therefore, we ought not to listen to such arguments. Such a strong
stand against "defeatism" is commendable in certain circumstances, such
as when one is making decislons which are easily reversible or which do
"not involve extremely larg@ investments. However, both the channel
tunnel énd a practical treatment legal system involve very large invest-—
ments, and, even more important, a‘prackical treatment legal system
involves some very important changes in individual rights. In cases like
these a "let's give it a go" attitude is quite reckless. Thus, before
we build the channel tunnel we have a duty to make sure that it will not
end up as a flooded thirty-two mile loné tube with a hole in the middle
because 1if that happened the waste of public resources would be incredible.
Similarly, before we bring in a practical treatment legal system, we have
a duty to make sure that a practical treatment legal system will not be
crippled by government cut-backs to the detriment of the inmates.

Tﬁus, the question atiil remains whether a practical treatment legal
gystem will be successful and therefore find favour with those who control
the government's purse strings. At present this question is unanswerable
because'so 1ittle is known about how to go about altering human behaviour.
In effect, those who advocate practical treatment are asking us to buy
an extremely expensive "“pig in a poke". Practical treatment might prove

guccessful and it might not, within a period acceptable to the government;
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we almply do not know.
4. But Don't We Have The Right To Remould Criminala?

I am sure what I Eava Just said will be extremely controversial
because T have attacked a view which has become so common that it is
practically a clich€: i.e., it is almost impossible to read any liberal
tract on prisons without running into something like "prisons should
refoxrm not punish" or “treatment nct punishment"., ®irst, I want to streass
that I am fully in favour of reforming prisoners. I am simply against
coercion and manipulation in order to achieve reform. But this is not
likely tc appease my critics because many people will feel that by
disallowing coercion and manipulation, I bhave taken away any chance of
effectively reforming criminals. Thus, it is safe to asgume that many
people would want to argué that manipulation and coercion are justified,
given cértain safeguards. One such set of safeguards.is provided hy

Kaufman in the article quoted ahove. He argues: o
Theoretically, the generazl conditions which would justify manipulation
are clear. Firal they must be conditions in which the manipulator

. does know what the criminal would want to do after deliberation if
he were rational and good. Second, the person manipulated is incapable
of deliberatively deciding on this best course, and the manipulator
is a man of good will. Finally, if the manipulsated person were
pexmitted to make his own decisions without manipulation and without
coercion, his moral education would not be advanced 1n a way which

-would yield greater benefit in the long run (even if he errs) than
the benefits which would, in balance, flow from insuring that he
embarks upon the best course through manipulation.

Here we'have a very precise version of the argument, which I briefly
mentioned above, that it is not prima facie wrong to conslder criminals
to be ﬁorally unequal to us. ‘This point seems almost trivially true
because clearly some criminalg are morally unequal to us., However, in
the following discussion of Kaufman's first condition, I will argue that
we ough% not assume this as a general rule.

At first glance, the first condition seems perfecily sitraightforward.

It seems correct to =ay that we know what other people would choome if

they were rational and good., For example, all of us judge decisions made
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by govermment officials, Thug, I might Judge a particular governmental
decision to Dbe irrational because I helieve it will lead to financial
disagster. Also, T might want to argue that had a particular government
minister been a truly good man, he would not have chosen to help one
economic group while neglecting the needs of another group.

Similarly, it seems to make perfectly good sense to say of a criminal
that had he been good and rational he would not have chosen to commit a
crima., TFor example, let una consider the case of a young drug pusher.
Now clearly, if someone is good he would never choose to push drugs because
a good person would realize that people are far better off without drugs.
But does it follow that if he were rational he would never choose to push
drugs? Well, 1t could be argued that if he were rational, he would see
that by selling drugs he was actually hurting himself by damaging the very
fabric éf our gociety as well as rumming the risk of severe conseguences
if he is caught. But this argument only holds for people who are~Well
enough off to have something to losge., TFor instance, a seventeen year
old boy from an upper middle class family who sells drugs in an American
high @school is irrational (I am assuning that he himself ic not addicted
and is not selling drugs to "feed his habit"). By selling drugs he gains
money which he does not need and which he will have trouble spending. TFor
example, the dream of all seventeen year old boys, a powerful car, could
only be purcpased by 1yihg abqut his age and thig might involve the
complication of forged documents, On the other hand, he would be seriously
damaging a sociely which has treated him very well and which offers him
great opportunities in the fﬁture¢ Also, he would be running the risk of
gatting into the clutches of organized crime. However, a seventeen year
old sluﬁ dweller who pﬁshed drugs could not he described as irrational
because the money he made could be put to immediate use (e.g. clothes,
food, trips a%ay from the slum, even a uwniversity education). Also the

glum dweller would have far less to lose. His social position is of
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virtually no value so if he getls caught, he is not much worse off

and even the rough and ready employment offered by organized crime might
be better than what he could expect from the society as a whole. There-
fore, the judgenent of what ie rational is by no means simple. Yet such
a judgement could, and prodvably would, appear simple 1o the correction
officer who was in charge of manipulating the criminals.

A similar argument applics to the decision of what a criminal would
choose to do if he were good. The case of the drug pusher is a particularly
clear case where practically everyone would agree that such activities
are wrong, although even here ﬁhere could he some controversy. We all
remember the sixties when drugs (with the exception of strong opiates snd
barbituates) were being touted as our "sick" society's only salvation.

- But if there is a clear case, I would say that this was 1%, along with the
cases of murder, rape, and other crimes of violence., However, what about
crimes such as some cases of trespass (e.g. non-violent sit-ins), right
and left wing demonstrations, anti-Soviet activities (or, for that matter,
anti-American activities in the days of the House Un-American Activities
Committee), printing pornographic literature, violations of the Official
Secrets Act, etc.? All of these offences are quile controversial, so do
we have the right to assume that if a person were good, he would choose
not to commit offences such as these? To do so would be to egquate what
is the law with what is good, and this is clearly unwise since there can
be, and are, bad laws, ™~

Therefore, the assumptiqn that someone would choose to ohey the law
if he were rational and good simply is not correct, and it is also
dangerops if it is used to justify practical treatment. The reason for
this is that this assumption provides the law with a sanctity it does not
deserve and an efficacy which would be umprecedented., At pfesent, if a
person breaks a law, he must pay a penalty or go to prison. He-is not

obliged to agree with the law and upon release from prison he can,.and
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gometimes will, break the law again. This is, of course, a seriousg
problem, but we must be very carefuvl how we handle it because recldivisn
is in some casmes a verj important form of social fecdback which alerts
soclety that something is wrong with its legal aystem or its social
organization. The clearest example of this type of social feedback ia
the constantly recurring crimes among the very poor. These point to very
"bad living conditions which will not be helped by simply preventing poor
criminals from recidivating. Equally imporitant are those cases in which
people repeatedly break a law in order to call attention to ite inequity.
This objection would especially apply to practical treatment systems
vhich require that the criminal be rvefoymed before he s released rather
than merely intimidated. In this caée, a prisoner would have to be made
to believe that what he did was wrong before he could be released, and
this woﬁld give the authorities the power to silence dissent with utter
finality. This last point is somewhat theoretical because there is no
quick and easy method of altering a pexson's thoughts. Thus, at prezent,
if a practical treatment legal system were used to silence dissent, people
would take notice and disapprove., For example, in the Soviet Union,
dissenters are often declared insane by the Serbsky Institute of Forensic
Psychiatry and are treated with depression and pain-inducing drugs in
order to make them change their opinions.* This practice is clearly brutal
and has rais§d a storm of protest. But what if there were a quick, casy,
and painless way to remould human beliefs, attitudes, and behaviour
patterns? If such a method existed, a practical treatment system could
probably be used to silence dissent without many people taking notice and
this could prove to be very bad indeed. On the other hand, such a method
would méet many of the standard objections to practical treaiment such as
the problem of prolonged detention. In the remainder of this chapter I
will argue that we ought not adopt a "quick and easy" method of practical

*See Amnegty International Report on Torture, Duckworth in association with
Amnesty Internstional Publications, London, 1973, pp. 174-178.
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treatment should one become available.
5. Quick And Easy Treatment

What for example éhould be our attitude toward a drug which made
people extremely susceptible to suggestion and which had no harmful side
effects such ag pain, losgs of memory, nerve damage, etc.? Such a dmug
(I will ecall it ment@zin) would be extremely useful for changing criminals®
thoughts, attitudes, and behaviour, and it would meet several important
objections which are leveled at practical treatment.

Mentezin treatment would be almost 100% effective in preventing
recidivism. A therapialt could interview criminals in depth, gain a greatl
deal of knowledge about criminals' motives, and provide suggestions to
counteract these motives., If a criminal refusad to co-operate, the first
doge of mentezin could b&.administered by force, and once it had taken
effect,.all the therapist would have to do is to suggest that the criminal
be co-operative. This fine performance in preveniting recidivism would be
tempered by the fact that mentezin treatment would no doubt not have the
same deterrence value that punishment has, However, just as long as crime
did not show a drastic increase, many govermments would prcbably still
congider mentezin’ treatment to be worthwhile, and there is always the real
possibility that the drop in the number of recidivists which mentezin
treatment would provide would mowxe thaﬁ make up for any increasge in “"first
time" crimingls.

Also, because mentezin treatment would be so effective, there would
be no need to detain anyone for prolonged periocds of time. In fact, it
is doubtful whether any crimiﬁal would have 1o be detained for more than
about four weeks, In four weeks, a criminal could be interviewed about
twenty fimes, and that certainly would be a sufficient number to ferret
out many deep-rooted problems and motives., This is esp&ciaily true when
we consgider tﬁat mentezin would guarantee conplete co-opevation on the

part of the criminal.

134.




Finally, far from costing more than our present penal system,
mentezin treatment would allow govermments to drastically reduce their
expenditures on penal institutionso It 1=, of course, true thal mentezin
treatment would require a very large number of trained therapists, but thie
expense would be offset many times over by huge saviags in the wointenance
of prisoners. Mentezin treaiment would limit the maximum detention of
any new offender to about four weeks and, in addition, would allow a
-government over about two or three yesrs o rehabilitate almost ifts entire
prison population. This would enable a government to close down whole
prisons and greatly reduce the size of those prigons where mentesin treat-
ment took place. Clearly then, the ssvings provided by mentezin treatment
would Dbe so enormous that it would be extremely attractive to many govern-
nents. |

Hoﬁever, despite these clear advantages, I believe that mentezin
treatment would be extremely undesirable for several reasons. First,
mentezin treatment would go beyond manipulstion and coercion to ocut and
out thought control, gnd surely thought control is subject to the same
prima_facie objections which Kaufman makes against manipulation and
coercion, Also, because menﬁezin would be "quick and easy', it could
be used to quietly stamp out dissent by remoulding dissenters to the
official government line. Tinally, and possibly most important of all,
it would greatly encour;g@ people to hold obhjective attitudes rather
than reactive attitudes and the result of this could be extremely profound.

Take, for example, thé clash between the criminal law and the law
of torts which I mentioned iﬁ the previous section. The advent of
mentezin treatment would intensify this clash becsuse the period of &
detention while a criminal underwent mentezin treatment would always be
very short and, therefore, it would make the practice of treating
eriminals, but still holding them responsible for thelr torts, even more

anomalous. In fact, an imaginative lawyer might even argue that once a
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criminal has undergone mentezin treatment he ought not be held responsible
for any torts arising from his crime because the treatment has changed
him into a "new man', énd t0 hold him responsible for the toxrt would be
unfair to his new personality.

Also, if a governmment used mentezin officially, it.would have a
difficult time keeping it from the genersl public. Hven if mentezin
“were very carefully controlled (e.g. administered only by professionals
such as paychiatvists and family doctors), it could not help but deal
reactive attitudes a very serious blow. Menteszin would encourage us to
adopt objective attitudes: that is, to mee people as things "to be managed
or handled or cured ox {trained"; simply beceusge it would provide us with
a quick and effective way to manage, train, or cure people., Tor example,

- the head of the Canadian éervice organizatlon which I mentioned in the
previoué section would not have to hunt futilely for methods to motivate
thoge among his employees who were not working hard. Instead, h@.would
sinply recommend that they see a méntezin therapist, Similarly, people
would be encouraged to see themselves in objective terms; for instance,
gtudents could have their lack of motivation cured mo easily that there
would be no reagon for them to consider it as anything other than a con-
dition which is beyond their control. Also, since mentezin would make
psychological therapy much faster and cheaper, the proportion of the
population ypich make usé of such gervices would increase dramatically.
Again, this would encourage people to view their problemg as things to
be cured rather than things to be faced.

Jugt what a society in éhich objective attitudes prevailed would be
like is hard to may, but one thing at least is cl@arz- the number of people
with strong, well-developed rational wills would decline ox, to put it
another way, the number of péople who require strong, precise guidance
through life would increase. Thie incrcase would reguire a greatly

increased government influernce in our lives. Fox example, if
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tortfeasors were no longer required to pay compensation for their torts,
the government would have to take on thisg responsibility. Even if we
asgume that such influénce would always be benign and reasopably efficient,
there is something very undignified about people who are not responsible
for the consequences of their actions. Such a situation would foster an
extreme dependence upon authority which might in the long run become a
burden which no government could carry. And, of course, there is always
the possibility that this greatly increaszed govermment influence could
become malignant.

My points about mentezin are quite speculative, and certainly, it
is quite possible that a drug such as mentezin will never be developed.

But this speculation is necessary, because a drug such as mentezin is

© clearly the goal of those who advocate practical treatment: that is, a

quick, easy way to change a criminal's behaviour.
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VII.

In the last several chapiers I have argued that we must retain the
principle of responsibility. That is, I have argued that we are justified
in rewarding, prailsing, blaming, or punishing people for their actions.
In this chapler, I will discuss the question of under what circumstances
we ought to excuse people from responsibility for theiir actions.

In this chapter I will defend the doctrine of mens rea against its
two chief rivals, strict liability and objective liability. The doctrine
of mens reas or guilty mind is basically that before someone can be con-
victed of a crime it must he proven that he intended to commit the crime
or that he did 80 recklessly. I mugt atress the word 'basically' in the
previous sentence because the criminal law is far from simple and there
are crimes in which it is not necessary to show that the accused aciually
intended to commit a particular crime, but gimply that a reasonable man
would have foreseen that his action would cause the crime, As we shall
see;, such cases amount to a partial abandorment of the doctrine of mens
rea in favour of objective liability.

In general, the existence of mens rea in a particular case can be
challenged in thrée different ways: Dby pleading ignorance of fact, mis-
take or accident. Ignorance of the law is in general no excuse. The
precise difference between these pleas is not absolutely clear. TFor
example, many cagses in which someone was ignorént of fact A could alsoc be
described as mistakenly believing fact wahich entails the negation of |
fact A, or mistakenly believing the negation of fact A. TFor example, in
Sherraé versus DeRutzen,* a publican was charged with serving liquor to a
constable who was on duty. The publican was held to be not guilty because
he believed that the constable was off duty. In such a case it does not
seem t0 matter whether one chooses to call this a case of ignorance of
the fact that the constable was on duty or a case of mistakenly believing

¥
R. Cross and P.iL. Jones, Introduction to Criminal Law, sixth edition,
Butterworths, London, 1968, p. 50, Irom now on simply Cross & Jones.
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that the constable was off duty. ‘Accident' is also a somewhat loose
term. Cross & Jones define accident in the following words:

The defense of accident is based on the fact that the accused did
not foresee that his conduct would have the consequences prohibiied
by the definition of the crime charged. It may be contrasted with
the defense of mistake of fact because that defense goes to the
accused state of mind concerning the glrcumstances surrounding his
conduct rather than its consequences.

JHowever, they argue that the two can be mixzed, as in a caze where someone

mistakehly believes & gun to be unloaded and accidentally kills someone
with it. Here we have an accident because the ocuvtcome was not foreseen,
but it was due to a mistake., I do not mean to denigrate these categories
but to peoint out that what is important is whether the accused has shown

that he did not intend to commit the crime in question. Categories should

_be the servant and not the master and what is important is the accused's

moral state of mind, not the category of that state of mind.
1. Mens Rea And Aristotle
The doctrine of meng reg is very similar to the déctrine Ariastotle

expounds in the first five chapters of Book IiI of the Nicomachean Rthics

which I discussed in my first chapter. Aristotle claims that people ought
not to he held responsible for actions done under compulsion or actions
done in ignorance. By compulsion, Aristotle meaﬁs cases in which the
accused was lotally passive, Thus, if A ie accused of knocking B down and
of injuring him, A will not be conviclted if he‘can\show that he was blowm
into B by a étrong gust of wind, Here there iz no question of A's having
intended to injure B and therefore mens gég would not exist.

Aristotle i=s considerably more cautiouvus about actions done under
duress, He argues that duress can be a complete .excuse, s mitigating
factor, or possibly even no excuse depending upon the nature of the duress
and the natuvre of the act done under duresg. For example, a man who com-
nits a crime in order Vo avoid unbearadble torlture ought, zccording ‘o

“Cross @ Jones, op. cit., p. 54.



sristotle, to be pardoned or treated leniently as long as his crime wag
not an exceptionally bad one such as matricide. Avistotle's doctrine is
very similar to thé doctrine of mens rea which treats duress as an excuse
or mitigating circumstance except in cases of treason, murder, and other
very serious f@lonies,%

Cases of duress are interesting because they lie on the very border
‘of mens rea., They clearly involve a "guilty mind" in that the person who

commits a crime undey duress clearly intends to commit a crime. However,
this intention is not solely the actor's but is induced by threats and
violence fyom other sources. Thus, the solution of treating duress as

a mitigating civecumstance is a natural one in that it seems to be the per-
fect compromise between cqnsidering the actor to fe a blameless tool of

" those Who have him under duress and considering him to he totally
responsible for hia crime because he intended to commit it.

Arigtotle's category of ignorance also agrees with the doctrine of
mens rea in moat‘respects. As I mentioned earlier, ignorance of fact or
mistake are standard pleas for the negation of mens rea and Aristotle's
examples aye very similar to those heard in court today. His example of
taking a nsked spéar rather than one with a button over the point is a
classic case where ignorance of fact or mistake show that there was no
intent to do haym. Also interesting is Aristotle's distinction between
actions done, in ignorance which are involuntary and those which are not
voluntary, which I discussed in my first chapter. The former are those
wﬁich are foliowed by repentqnce and the latter are those which are not.

1 gavé a8 an example a hunter who mistakes his son for a deer and kills

him and another hunter who mistakes his worst enemy for a deer and kills
him. Aristotle merely says that there is a moral difference between the
two, and thérefoye, it ig not clear whether or not he would wish to treat
the second hunter more harshly than the first. This points to & concern

X‘See Cross & Jones, op. cit., pp. 89 and 90.
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for the moral state of the agent which goes even beyond that which is
required by the doctrine of mens rea. In a modern court, if someone can
prove that he did ﬁot intend to kill his enemy, then he would not be con-
victed of murder. However, Aristotle only briefly mentions this point, so
it is impossible to tell whether he would disapprove of our acquitting
guch a man. Since Aristotle does not discuse it in detail, it might be
the casze that he was troubled by this case or at least was not quite sure
what to do with it. This case points to one of the major problems which

I will have to deal with in this chapter. That is, how far can we make
moral blameworthiness the basis of liability to punishment? The second
man in my example is clearly blamewoxrthy since by hypothesis he would have
killed his enemy if he had meen him clearly and not mistaken him for a
deer. But is his blameworthiness equivalent to that of someone who
knowingly kills his worst enemy?

Finally we have Aristotle’s treatment of actions done by reason of
anger or appetite., As T pointed out in my first chapter, Aristotle does
not believe that people should be excused from liability for actions done
in anger or from appetite because these actions are every bit as typical
of their character as reasoned actions ére of the characters of reasonable
men. I objected that this point is too broad because it makes no mention
of actions done because of provocation, However, this point meshes with
the doctirine of Qggg,ggé very well. Mens res allows a narrow scope to
provocation, considering it as a mitigating circumstance rather than an
EXCUHEe, | |

Thus, Aristotle's views on excuses agree quite well with the doctrine
of mensg rea. It is a staunchly moral doctrine of responsibility which
bases responsibility and liability to punishment upon the personal blame-
worthiness of the actor. The predominance of the doctrine of mens rea
shows that his views are still widespread, but they are being challenged

by the doctrines of gtrict liability and objective liability to which I
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will now turn.
2, Strict Liability

The first rival of the doctrine of mens rea which I will discuss is
stirict liability. Simply stated, strict liability is the doctrine that
people ought to be held liable for all of their actions which are pro-
gcribed by law regardless of the circumstances under which they are per-
formed, That ias, tﬁe doctrine of sitrict liability denies that we should
mske any distinction among crimes committed intentionally, by mistake,
under duress, in self-defense, etc. Strict 1llability has always been very
unpopular for the obvious reason that it seemsz clearly very harsh to
punish someone who did not intend to commit a crime ow, at legst, not-to
make éllowances for someone who commits a crime under duress.

Hoﬁever, to those advocating practical ireatment, strict liability
has seemed much more attractive. Lady Wootton seems to embrace gtrict
liability in thg second quoted passage on page 64 above, and, indeed,
Joel Peinberg and H.L,A. Hart assume that she does in fact embrace strict
liability.* Strict 1liagbility when coupled with practical tr@atmenﬂ ig in
theory less harsh than strict liability coupled with punishment becauvae
someone who accidentally killed someone else would not be subjected fo
severe punishment, but rather would be treated in some way which would be
less burdensome than punishment, My objection to this proposal is twofold,
Firast, of course, I am totally against practical treaiment, and if my
argunents against practical treatment are sound, then strict liability is
morally questionable sinoe iﬁ only obtains a semblance of respectability
when it is coupled with practical treatment.

However, .even if we were to asdume that practical tregtment was
morally acceptable, it does not follow immediately that we éught to adopt
a system of strict liability. There is nothing absurd about adopting a
- practical treatment legal system and continuing to recognize the traditional

*See Joel Feinberg, Doing & Deserving,op. cit., Chapter 10 and H.L.A. Hart,

Punishment and Responsibility, Oxford University Press, Oxford, 1968, -
Chapter 10. .




excuses of the doctrine of mens rea. Thus, a further argument is required
to support a case for strict liability. I will now ﬁiscusg two such
arguments.

The first argument is that it is impossible to distinguish those
criminals who lack mens rea from those who possess.ity and therefore, we
are belter off adopting strict liability. This argument is commonly
attributed to Lady Wootton and, clearly, in the above’ quoted:pasuage she
appears Lo hold this view. However, her argumenis are not sufficient to
eatablish a case for strict liagbility. Lady Wootton's argument ié baged
on the need for the courts to function propexrly. Shg argués that the
M'Naughten Rules are precise and workable but unacceptable to the pro-

fegsionals in the behavioural sciences, But these same professionals have

- failed 1o replace the M'Naﬁghten Rules with workable alternatives, and

thereforé, chaos reigns in the courts when decisions must be made about
the mental state of a defendant. Her solulion to this problem ig io give
up the notion of responsibility altbgether and to adopt atrict liability
coupled with practical treatment. ‘

But clearly this‘argument does not show that everyone who commits an
action proscribed -by law ought to be liable to pxactical treatment regard-
leags of the existence of excusing condifions. Lady Wootton is quite right
to point out that all the replacements for the M!'Naughten Rules are
defective, b?t this in né way shows that we cammot come to conclusions
about the state of.a defendant's knowledge, his intentions, whether ox nct
he Was.subject to coercion,'etc. The fact that inquiries into a criminal's
mental health are impossible fecause of confused categories and logically
ungound criteria has no bearing upon inguiries into intentions, knowledge,
ete, which are relatively simple and unconfused concepts. Dr. FPrancig
Jacobs expresses this point particularly well:

To say that juries camnot answer questions of this kind is zeadily

controverted by the everyday experience of the criminal. courte:
Questions of mens rea are generally the most important which the Jury




must answer: did he intend to keep the property for himself? Did

he know that the cheque was forged? Did he believe that the state-

ment in the prospectus was corrsct?

These guestions are not only answerable by a Jjury in ordinary -
experiences thelr answers are susceptible to reasoned appraisal,

and can be set aside on appeal if unreaszonable on the evidence.*

The second argument for strict liability requires the assumption that
the thesis of determinism is true, It is that if deteminism is true, then
all people who commit crimes are morally indistinguishable one from
another. That is, someone who intentionally kills someone is morally no
different from someone who kills someone else by accident because they both
could not have acted otherwise than they did. Thus, it ie argued that it
is unjust, immoral, oxr just plain silly to excuse people who commit crimes
unintentionally, under duvess, in self-defense, etc. I will reply to this
argument in two atages, First I will assume a system of punisﬂm@nt and
argue that this argument does not establish a case for strict liability
coupled with punishment. I-will then argue that it does not establish a
case for galrict liability coupled with practical treatment.

Now, there will undoubtedly be objections to my even éonsidering
wvhether this argument establizhes a case for strict liability to punish-
ment because it is commonly believed that if the thesis of determinism
is true, then we Aught not to punish people for their crimes, I have
alréady discussed thias point at length and I have argued that even if
determinism is true, it is morally desirable to hold people responsible
for thelr actions and, therefore, liable to puhishment. I must now discuss
whether we ought to hold people strictly liable to punishment.

Apart from the obvious reason of crime control, my reasons for
holdiﬁg people responsible for their crimes were that it would encourage
people to develop and exercise their rational wills and that to punish
someone was to respect his dignity (provided, of course, that the punish-
ment was not degrading), while to subject a man to practical treaiment

was to subject him to indignities. None of these reasons require us to

* Jacobs, op. &it., pp. 163, 164.
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hold people strictly liable to punishment. It is difficult to see how

the control of crime would be aided by holding people strictly liable for
their crimes. Someone who commita a crime unintentionally surely cannot

as a general rule be congidered daﬁg@rous, and neither can someone who
commits & crime under duress or in self-defense. In fact, in the latter
two cases, the "criminal® is clearly a victim of eircumstances since
had.there been no duress or no threat to his life, no crime would have been
committed,

Also, to hold people strictly liable for their crimes would do nothing
to encourage people to exercise their rational wills. Indeed, it might
foster a feeling of helplessness because if we adopt strict liability,
people would no longer be punished only for their intentional‘aétions, but
" also for mistakes and actions dictated by circumstances beyond their control.

Here the advocate of strict liability could object that I hav@ not
answered his argument because I am still advocating that we deal in dif-
ferent ways with people who: are morally indistinguishable and, therefore,

I am advocating injustice. Here we must remember that if determinism is
true, then all people are morally indistinguishable in thai they do not
deserve to be punished for their crimes. From this it follows that we
mast have good reasons for punishing people because all punishment involves
injustice. In the caze of people who have no excuses for their crimes we
have such good reasons,lbut in the case of people who have excuses for
their crimes we have no such good reasons. Thus, punishing such people
would involve gratuitous injustice. It is, of course, true that making
this distinction between those who have excuses and those who do not would
involve us in a formal injustice, but this is a small price to pay in order
to avoid the injustices (in the distributive sense) sirict liability would
involve.

At firaf glance it may be thought that sirict liability is compatible

with a practical treatment legal system. The reason for this is that
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practical treatment ils often thought of as not being burdensome because

it ie therapeutic. Thus, since it is often argued that if determiniem is
true no one deserves to bear burdens for thelir crimes, punishment is ruled
out while practical treatment is acceptable, This argument is unaccepiable
because, as I argued earlier, practical treatment is indeed burdensonme.
Thusg, the objections which apply to siriet liability coupled with punish-
ment also apply to atrict liability coupled with practical treatment. In
order to be justified in subjecting a criminal to practical treatment, we
must have a good reason for doing so. In the case of criminals without
excuses we have such good veasmons in the fact that such people must be
controlleGJ* However, what veasons do we have for mubjecting people who
have excuses for their crimes to practical treatment? Will treating such
- people reduce crime? Here a strong advocate of strict liability might be
tempted-to say, "Yes, treating such people will reduce crime. What you
have failed 10 see is that if determinism is true, then all crimes are
esgentially the same regardless of the exigtence of excusing conditions

in particular cases. Crimes are merely events which must be prevented
from recurring. Subjecting all criminals lo practical itrectment would
help to prevent crimes from recurring."'

- This argument is completely unacceptable on two grounds, The first
is that even if determinism is true, all crimes are not essentially the
same., For g;ample, inténtional crimes can be controlled both through
deterrence and by preventing recidivism., Howesver, if we exclude cases
of negligence, unintentional crimes cannot be conirolled through deterrence

for the gimple reason  that they are unintended.%* Al=zo, 1t is doubtful

‘whether crimes done under duress or in self-defense can be controlled by
either method. Crimes of thess two {ypes arise out of circumstances which
are often unexpected and usually beyond the eriminal's control. It is

%I am speaking hypothetically here, I gtill disagree with practical treat-
ment.

¥ '
I will say a good deal more on unintentional crimes and negligence in the
next section on objective liability.
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difficult to see how a man can be deterred from giving into threats or
how treatment would prevent him from giving in again if he were threatened
again.

Thus, it is not at all clear how treating criminals who have excuses

for their crimes would help to control crime. There are,. of course,.cases

of the so-called "accident prone" and possibly treatment could prevent
-then from having more accidents. But there are also any number of other
cages In which treatment would have no effect. What of the pub-keeper
mentioned earlier who served the constable whom:he had good reason’ to
believe to be off duty? How could treatment prevent him from committing
a gimilar crime in the future?

Here we would no doubt be faced with the soothing reply that all
 strict liability coupled with practical treatment would do was to insure
that those who needed treatment would get it. Once all criminals were
bound over to practical treatment they would be examined, and some woul&
be wreleased upon the completion of the examination. For example, the
publican who spld liquor to the constable on duty would be released once
the examiners were safisfied that it was a genuine mistake.

However, despite the soothing tone of this point, strict liability
coupled with practical treatment would still belobjectionable for several
reasons, Firat, by adopting strict liability we would be shifting the
voxponaibility for decisions about excuses from the courts to practical
treatment @éperﬁﬂu This is a major change which removes legal safeguards
provided by a public trial in which the accused is allowed defense counsel.
Tn & court of law the publican could present arguments through his lawyer
as to why he beliéved that the constable was off duty, and these arguments
conld then be assesmed by the judge when he instructs the Jury and finally
by the jury themselves, Strict liability coupled with practical treatment
would replace this public hearing of excuses with private tests and inter~

views, the nature of which are seldom specified. Now, this problem can

147.



be remedied. Special public treatment hearings could be held which vere
gimilar to court hearings, and special rules of testing and intexrviewing
could be set outy but even if this were done, strict liability coupled

with practical treatment would be subject to another very serious objection.

This is that strict liability coupled with practical treatment would
gubject people to the burdens of incarceration and examination who are
today acquitied as blameless. Purther, the very fact that it is deemed
neceasary to detain and examine people who have excuses for their crimes
would indicate that they would not be released as a matter of course after
such examinétions, but could be required to undergo practical treatment if
the practical treatment experts who examined them found gomething which
would indicate that they might commit crimes in the future. Thus, sirict
liability coupled with practical treatment would involve inflicting cone-
siderabie burdens upon categories of people who are today releasei a9
blamneless,

Here it would probably be argued that I have completely missed the
point. I have failed‘to grasp the fact that because determinism is true
blameworthiness no longer exiats and all people who commit crimes are
morally,indistinguishable., This leaves us free to dispense with the
distinction between the blameworthy and the blameless and simply to get on
with controlling crime, and we can do this best by examining and possibly
treating allﬁcriminals, Aot Just those who have no excuse,

For this argument to be sound it must be the case that the only reason
we havé for dealing with criminals who have excuses differently from those
who have no excuses is' that w; assune the former afe blameless and that
the latter are blameworthy. But surely this is not the case, Tor example,
we may wish to exempt criminals with excuses from being examined and inter-
viewed by the practical treatmént experts because such examinationg and
interviews would only reduce crime marginally and at a cost of great dia-

ruptiong in many people's lives., It would help if those who advocate

148.




pirict liability coupled with practical treatment would remember that,
even if the thesis of determinism is true, people are still people. That
they are atill thinking creatures, who have feelings, make decisions, and,
above all, have rights.* Also, we must yremember that even if the thesis
of detexminism is twue, a system of criminal law is designed not only to
control crime, but also to foster an atmosphere in which our society can
"flourish and in which people can enjoy a goodly amount of freedom. 'These
points should make it clear that the txuth of the thesis of detevminism is
not a sufficient bhasis for striet liability coupled with practical treat-
ment. It does not allow us to abandon all distinctions among criminals
and allow us just to get on with the business of controlling crime, Crime
control must be halanced against the people's right not to have excessive

interference into their affairs. Profegsor H.L.A. Hart expresses this

: ¥ ¥
point quite well in the following passages

By attaching excusing conditionsz {o criminal responsibility, we
provide each individusl with benefits he would not have if we made
the system of criminal law operate on a bhasis of total 'strict
liability'., PFirst, we maximize the irdividual's power at any time
10 predict the likelihood that the sanctions of the criminal law
will be applied to him. Secondly, we introduce the individual's
choice ag one of the operative factors determining whether or not
these sanctions shall be applied to him.

Professor Hart then invites us to do the following thought experiment in
Wﬁich we imagine the criminal law operating without excusing conditions:

Firat, our power of predicting what will happen to us will be im-
measurably diminished: the likelihood that I shall choose to do

thé -forbidden act (¢.g. strike someone) and so incur the sanctions
of the criminal law may not be very easy to calculate even under our
gystem: as a basis for this prediction we have indeed only the know=-
ledge of our own character and some eslimate of the temptations life
im likely to offer us. BPut if we are also to be liable if we sirike
someone by accident, by miztake, under coercion, etc., the chances
that we shuall incur the sanctions are immeasurably increased. From
our knowledge of the past career of our body considered as a thing,
we cannot infer much as to the chances of its being brought into
violent contact with another, and under a system that dispensed with
the excusing condition of, say, accident (implying lack of intention)
a collision alone would land us in jail. Secondly, our choice would
condition what befalls us to a lesser extent.

“See A.J.M. Milne, Freedom and Rights, George Allen and Unwin, London,
1968, Chapter 10, especially p. 341.
k% _
H*L.A. Hart, op. cit., Chapter 2, pp. 47 and 48.
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5. Objective Liability

The other rival of the doctrine of mens yea is objective liability.
Dr. Trancis Jacobs provides the following succinet expression of this
doctrines*

If a person ig neither an infant nor insane...he is deemed to be a
'reasonable man': he is allowed to make mistskes but only reasonable
ones; to respond to threats to his person or property, but only
reasonably; and to retaliate if provoked, but only if the reasonable
man would have been provoked; and then only within limits thatl the
reasonable man would not have exceeded. '

This doctrine is extremely interesting becaunse at first glance it
appears to be the type of liability which is often used in everyday life,
For exampie, suppose a. manager in bhusiness gets overly enthusiastic about
a particular project and neglects his other duties. As a result of this
n@glecﬁ the company loses an important business contract. The manager
cannot clear himself by saying that he did not intend to lose the contract
or that he did not foresee that the contract would be lost, Or suppose'a
very gelig@ous lecturer is offended by an essay on the philosophy of
religion which makes several allusions to sociological theories which try
to explain man's need for religion and unfairly gives the student a gamma
along with some very rude comments. When the student rightly complains to
the professor'and the lecturer isg disciplined, hé would not get very far
by saying that the student's "denigration" of religion provoked his rude
response, Both the manager and the lecturer acted unreasonably in .-
situations in which they were expected to be reasonable., In view of thias,
it may appear obvious that we ought 1o £;quire that everyone live up to a

atandard of the reasonable man., Do we not have a right to punish people

who unintentionally commit crimes, but who have unreasonable excuses?
Examples of such unreasonable excuses mighi be the followingi a painler
paints my kitchen and cleans his brushes inside the kitchen with petrol

instead of white-spirit or turpentine; the pilot light in my gas cooker

* Jacobs, op. cit., p. 121.
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ignites the petrol fuwies and my house bums down. Ought we to hold ‘the
painter guilty of arson? Ought we to accept the painter's plea‘that it
waa an ‘accident? '

Another case is Regina versus Ward% in which a man of aubnormal intel-
ligence who suffered from gastric ulcexs killed the eighteen month old
child of the woman with whom he was living. One evening after work, Ward
was so irrvitsted by the child's crying thet he shook her and this cauvaed
her death., He claimed that his only intention was to quiet the girl, but
he was convicted of murder in a decision which apecifically made use of the
reasonable man test,

In tﬁ@ above two cases there is no question that the accused did not
intend to commit hia crime. In such cases, objective lisbility would meke
the accused liable to punishment while the doctrine of mens rea would not.
However; there are cases in which it is quite likely that the accused did
intend to commit his crime, but in which intent would be quite difficult
to prove. In such cases, objectivé liability woﬁld make it easier for the
prosecution to get a conviction., Take, for instance, the case of a young
woman who ig married to an old wealthy man. 7The man is subject to severe
depression and is being treated with an‘anti~depressant drug which will
react with certain foods (e.g. cheese, eggs, milk, etc.) and cavse g
drastic increase in hig blood pressure and, therefore, the danger of a
stroke, The,wife has chérge of the drug and has Leen told by the family
doctor that fairly high dosages are permissible if the husband says he is
very dépressed, tut she has been warned that the husband's diet must be
watched very closely., One d#y the husband takes a large dose of the drug
and eats some cheese., The increase in blbod pressure causes him to have a
stroke and he dies. Did the wife kill him intentionally? She claims that
she aimply forgot about the danger of cheese when she bought it and that
she had no intention of killing her husband. The prosecutor claims that

*Regina v. Ward, GQueen's Bench Division, 1956, p. 351.
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she gave him the cheese with the intention of causing his death. Obviously,
in a case such az this, objective liability would make the prosecutor's
jbb a great deal eaﬂier.*

Before 1 can discuss these examples, T must go deeper into Jjust what
is meant by the 'reasonable man test'. The classic exposition of this is

* %
The Common Law by 0.W. Holmes. On page 51 he says:

The reconciliation of the doctrine that liability is founded on
blameworthiness with the existence of liability where the party is
not to blame, will be worked out more fully in the next Lecture. It
is found in the conception of the average man, the man of ordinary
intelligence and reasonable prudence. Liability is said to arise out
of such conduct as would be blameworihy in him. But he is an ideal
heing, represented hy the Jury when they are appealed to, and his
conduct ig an external or objective standard when applied to any
~given individual, That individual may be morally without stain,
because he has less than ordinary intelligence ox prudence., But he
he i8 required to have those qualities at his peril. If he has them,
he will not, ss a general rule, incur liability without blameworthiness.

Thus, someone iz liable for the consequences of hia actions if a reasonable
man would have known that such consequences would follow or would have foreu
seen that such consequences were likely to follow. Holmes states, "The

test of foresight is not what this very criminal foresaw, but what a man

of reasonable prudence would have foreseen."(p. 54)

However, Holmes does not apply the reasonable man test to the actual
gtate of the criminal's knowledge. Immediatelylfollowing the preceeding
quote he says, "On the other hand, there must be actual present knowledge
of the prement facts which make an éct dangerous.“(p; 54) Holmes defends
this distinction beitween knowledge of consequehces (or foresight of con-
a@qu@nces) and the knowledge of circums%énces in the following words:

A fear of punishment for causing harm cannot work as a motive, unleas

the posuibility of harmn may be foreseen., So far, then, as criminal

liability is founded upon wrong~doing in any sense, and so far as the
threats and punishments of the law ave intended to deter men from

bringing about various haymful results, they must he confined to cases
where circumstances making the conduet dangerous were known.

(p. 55)

%I obtained thig exampla from the episode of the television aseries Justice
which was broadcast on May 17, 1974.

“Fo.w. Holmes, The Common Law, Little, Brown, Boston, 1881,
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I find thig argument unacceptable because, if objective liability is
acceptable at all, it surely makes sense to extend it to cases where a
reasonable man would have known the circumstances vhich made his action
dangerous or would have made an effort to find out such circumstances.

For example, consider a young man who comes into some money and decides to
buy a very powerful speedboat. He setitles on a fabulous stern drive model
‘and; of course, wants to take hisg friends out in it. They set out for a
pienic spot four miles along the coast but never arrive bhecause he smashes
the boat into a large rock which is submerged only a foot below the surface
of the water while going about forty miles per hour. Two of his friends
are seriocualy injured and drown before help can arrive, Here, the-young
man ig ignovant of what made his action dangerous; but clearly it is .-~
arguable thaﬁ 8. vezsonable man would not have been ignorant in such a
situation. The rock would have been clearly marked on an admiralty chart*
and quite possibly mentioned in a cruising guide to that part of the coast.
Also, Holmes himself vacillates on this point. For example, alsc on page

55, he says, "An act cannot be wrong, even when done under circumstances

in which it will be hurtful, unless those circumstances are or-oughtito be
known,"{emphasis iine) Thus, when discﬁssing the doctrine of objective
liahility, I will assume that the reasonable man test can be applie@ to a
person's knowledge of circumstances as well as to his knowledge and fore-
sight of congequ@nces.%*’

We must now discuss the arvguments for and against objective liadbility.
One argumnent has already been mentioned, which iz that objective liability
iz already the standard of li;bility in business, government, employment,

etc,, and therefore, why not extend it to the criminal law? This argument

is unsatisfactory, but it iz worth considering because it points to several

‘x- . & 3 » .

_Hany of the world's waters weve charted years ago with sounding lines and
therefors are not very accurately charted. However, Pritish coastal waters
have been recharted with modern equipment, so that {the rock would have been
on g . chaxrt,

" long discusgsion of -this distinction can be found in Jacobs, op.cit., ch.5.

153,




faults of objective liabllity. First, there iz the obvious point that’
people are appointed to various positions in order to perform a apecific
function (e.g. lecture, manage, weld, etc.) and they take on these positions
of their own free will and are paid to perform their function. If they can-
not perform to a reasonsble standard, then they are free to go to a job
which is less demanding. However, people are not appointed to life of
their own free will, and to set a standard of behaviour which is beyond
some Ppeople's capacity is unfair to these people. They cannot seek a life
in another lesa demanding universe.

Also, it is very misleading to say that objective 1liability exists in
many types of employment. Objective liability disregards the distinction

between intentional behaviour and behaviour which is unintentional, but for

" which there is no reasonable excuse. However, this is not quite what takes

place in many types of employment. Here unintentional actionsg which are
not reasonably excused are considered proper grounds for discipline, but
théy are gtill clearly distinguishsd from intentional actions, TFor example,
the manager who unintentionally lost the important contract would probably
be demoted or perhaps discharged, but if it were discovered that he had
intentionally lost the account either because he was angry with the company
or because he wasa bribed by another company to do so, he would be sure to
lose his job and, quite possibly, would be sued. The same goes for the
lecturer., His excuse is unreasonable and he will receive a warning, ang,
posaibly, his promotion chances will be hurt, but if it were discovered
that he had intentionally tried to '"get" the gtudent, he would be in a
great deal of trouble indeed.

However, neither of thease two points would impress Holmes; as we shall
see, he ism perfectly aware thal objective liability is unfair to some people.
Also, he would probably argue that it is silly for employers to make any
distinction ﬂetween intentional acts and unintenticnal acta which a

reasonable man would have avoided beczuse both acts cause the same amount
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of harm. Holmes is very concerned with the fact that all criminal behaviour,
regardless of the existence of excusing conditions, is harmful, and there-
fore, we ought to do our utmost to prevent it. In fact, in some places,

he even seems to be advocating strict liability. For example, on page 49

he.argues:

For the most part, the purpose of the criminal law is only to induce
external conformity to rule,

In directing itself againgt robbery or murder, for instance, its pur-
poge is to put a stop to the actual physical taking and keeping of
other men's goods, or the actual poisoning, shooting, stabbing, and
otherwise putting to death of other men. If theose things are not
done, the law forbidding them is equally satisfied, whatever the
motive.

However, on page 50, he stops short of striet liahility because

oee8 law which punished conduct which would not be blameworihy in the

average member of the community would be too severe for that community
10 bear.

Thus, Holmes has weighed the value of crime control against the necessity
of preventing the rule'of law from becoming oppressive, and he has concluded
that the proper balance can be struck by adopting objective liability. He
has come to this conclusion even though he is fully aware that objective
liability willrinvolve injustice to the less able members of society. On
pages 50 and 51, he states: ,

They [%he atandards of obhjective liabilityl take no account of in-

" capacities, unless the weakness is so marked as to fall into well-
known exceptions, such as infancy or madness. They assume that every
man is as able as every other to behave as they command. If they
fall on any one class harder than on another, it ia on the weakest.
Yor it is precisely to those who axe most likely to err by termpera-—
ment, ignorance, or folly, that the threats of the law ave the most
dangerous., :

Holmes seems to see this injustice az an unpleasant, “hut necessary,

~

fact of life if the criminal law iz to be effective in céntrolling crime,
But justice is not something to be given up lightly. In order for Holmes'
view to be well-founded, there must be very good evidence that adopting
objective liability will increase the effectiveness of the criminal law in

controlling crime., We must now see whether such evidence exists.

There are two possible ways in which the adoption of objective
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liability might reduce crime. Fivast, it might encourage people to he much
more‘careful and thus prevent "crimes" such as the painter's cleaning his
brushes with petrol or the young man's hitting the submerged rock in his
speedboat. Second, it might make it much easier to get convictions because
the prosecutor would no longer have to prove intent, but rather that a

reasonable man would have foreseen that his actions would have caused the

- erime in question.

The first way is difficult to discuss becaunse it is impossible to tell
for certain whether the adoption of objective liability woidd cause us 4o
take greater care. However, there are two reasons to doubt whether it
would, First, I find it hard to believe that many people are conscious of

the fact that they are careless and, therefore, I doubt that many people

. would become more careful if they were told that carelessness could land

them in prison. This is especially true when we consider that the wages
of carelessness are already very high. If a painter is not going to he
deterred from cleaning his brushes with petrol by the possibility of burming
down his employer's house,and posgsibly seriocusly injuring himself and others,
then it is doubtful that he will be deterred by the possibility of being
charged with arson or homicide. Also, we must remember that some people
cannot become reasonable men because they lack £he requisite intelligence.
Therefore, in so far as their unreasonable behaviour is due to low intel-
ligence, the threat of punishment will not make them act reasonably. For
example, Waéd of Regina v. Ward;which}lﬂdescribed above Just was not intel-
ligent enough to realize that shaking thé child could harm her.

Here someone might wish to reply that objective liability might not
deter people from being careless, éut it certainly would prevent people
who have commitied a crime because of carelessness from committing another
such crime, But again, if the actual consequences of his crime do not

prevent a person from being careless in the future, then it is doubtful

whether a prison term will be much additional help. For example, if, .
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after ramming one speedboat onto a submerged rock, the, young man buys
another and does the same thing, it is doubiful whether a prison tem
would have any deterrent effect. The man is just too thick to be reached.
In short, I find it hard to believe that recidivism is a major problem
among people who commit crimes because of carelessneas and I doubt whether
punishment will prevent what recidivism there is.

The second point is far better founded. There is no question that
objective liability would help in getting convictionz., It is sometimes
very difficult to prove that someone committed a crime intentionally,
rather than by mistake or accident. Objective liability would ease this
burden because the prosecution would only have to prove that a reasonable
man would have foreseen the outcome. Thus, in the case of the man who
died whgn the anti-depressant drug reacted with the cheese, his wife would
undoubtedly be convicted because zhe had been clearly warned that the dmg
would react with cheese, And clearly a reasonable man, having been warned
that the drug would react in this way, would have foresé@n that letiing
the man have cheese would endanger his health, Now, let us assume that
the wife in this example had really intended to kill her husband and had
not just forgotteh the doctor's warning’about the cheese. In such a case,
objective liability would ensure that she would not be able to get away
with her crime by pleading that she gave him the cheese by mistake or that
the doctor's warning momentarily slipped her mind. In cases like this
one, objective liability would ensure that people who had committed crimes
‘ intentionally would not be aple to plead =puricus mistake or accident, and
this would help reduce crime because, presumably, many intentional criminals
are likely to commit further crimes if they are allowed to go free.. There-
fore, in order to evaluate the effect of objective liability on the level
of crime, we must have good reason to believe that a large ﬁumber of such
people are being acquitied, Obviously, statistics on this topic would be

practically impossible to obtain because there is no way of telling whether
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a person who is acquitted is setually innocent. However, I find it hard
to believe that an alarming number of people ars being acguitied who are
actually guilty. Clearly, it is natural for a eriminal to plead accident
or mistake when he is accused of a crime, hut mens rea is not that dif-
ficult to prove. Also, as Dr. Jacobs pointed out in the passage quoted
in the last section, mens rea is proved in courts all over the world
everyday.

Also, it might be worth mentioning that objective liability may not
guarantee conviclionas in all cases where the accused has falsely pleaded
accident or migtake. It would atill bve open to the defénce to argue that
the crime could not have been foreseen by a reasocnable man. This may prove
to bhe almost as valuable to criminals as false excuses because theé reasonable
man test is very imprecise.

The fact that the reamonable man test is impreéie@ is also disturbing
becausé, a8 I pointed out in my section on indefinite sentencés, it is a
wellmeétablished legal principle that the law ought to be precise, TFor
example, it is against the law to intentionally burn down someone else's
house. Intent may be difficult to prove, but we know what it means for
someone to intentionally burn down a house. However, if we were to adopt
objective Liability, it would be against the law to perform any action
which causes someone's house to burn down if that action was such that
3 reasonable man would have foreseen that it might have caused the house
to burn down. Now, do we really know what we mean when we say a reasonable
man would have foreseen that an action would, or might, have certain con-
sequeﬁceﬂ? In some cases, of course, we do know what thisz statement means.
FPor instance, it mekes perfscily good sense to say that a reasonable man
would have foreseen that pointing a loaded gun at another man and pulling
the trigeer ﬁould ragult in a serious injury to that man. But what about

the case which I mentioned ahove of the painter who cleans his brushes

158.




with p@trol?% Should he, as a reasonable man; have foreseen thatrcleaning
brushes with petrol in a kitchen could result in a merious fire? It is
interesting to compare the type of arguments 1l.e prosecution and defence
could use in this case.

The prosecution would clearly sitress the extreme dangesrousness of
petrol - i.e. that it lz extremely volatile and flammable and that it can
'explode, He would then add that every reasonable man must be aware of this
danger because of the elaborét@ care which iz taken in handling peirol. e
would probably point to the mules that petrol pump attendants must not =smoke
and that a car must not be refueled while ita engine is rumning. He could
also point out that the widespread use of petrol bombs clearly shows the
danger inherent in this substance. He might wish to stress this last point
" because the use of petrol bombs has weceived a great deal of publicity over
the last several years.

The defence would probably reply by stressing that petrol is a very
common substance which is often handled casually, and hecause it is such
a common part of our everyday lives, few people give it a second thought
or consider it to be very dangerous. He would no doubt poinﬁ-out that
petrol pump attendants who emoke are no% unknown and that petrol is often
punnped in a véry casual manner. PFor example, every driver has had s pump
attendant slop petrol down the side of his caxr and onto the pavement, Also,
we have all seen cars without filler caps. He might then argue that all
substances for cleaning paintbrushes arve flammable and volatile (barring,
of course, wafer for water soluble painté) and that the painter had no
reason to believe that petrol was more flammable than these other substances.

This last point might prove very important because it is quite possible
that most people of average intelligence do not kuow that petrol ls more
*To add some factual bite to this example, T =ahould point out that this
example is bassd on an astual incident which {ock place in the United
States where petrol is not highly texed and iz therefore widely used as

a cheap paintbrush cleaner. The house was completely gutted, but no cne
was hurt.
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dangerous than other flammble ligquids such as pareffin, white spirit, or
turpentine. But here the prozecution could counter with the claim that

& reasonable man would have foreseen that using any flammable liquid near
a gas cooker was dangerous., Finally, the defence could come back by claiming
that paintbrushes are commonly cleaned in kitchens with no haraful result,
and therefore, the fire must be seen as an unforeseeable accident.

Heedless to say, such an argument could go on and on; but the few

hypothetical arguments I have presented here show that the reasonable man
tegt is far from smatisfactory. For instance, what knowledge should a
reagonable man be expected to possess? Should he be exﬁected to know that
petrol is more volatile than many other flammable liquids? Clearly, such
knowledge is freely available - anyone who has r@a& a basic science book
'which includes a chapter on the fraction distillation of crude petroleum
would know this, but can we expect that a reasonable man would have read
such a book? The difficulty of questions such as these is, no doubt, why
nome people would like to eliminate the question of what a feasonable man
would have known and concentrate on the question of whether his actions
were reasonable given the state of his knowledge.* However, this latter
question does not.fare nmuch better. Evén if the painter knew that petrol
was more flammable and more volatile than white spirit or turpentine, does
it follow that he acted unreasonably by using it to clean brushes in a
kitchen? Wowuld a reasonable man have foreseen that fumes from the petrol
could be ignited by the pilot light in the cooker which was several feet
from the petrol? Would a man of reasonable prudence have foreseen such

a mishép or would it require a higher standard of prudence? How do we

ascertain what is a reasonable atandard of prudence?

Holmes is not very helpful here because he defines a reasonable man
in terms of ordinary intelligence and reasonable prudence. Are we
justified in saying that reasonable prudence is the prudence that an

*Jacobs, op. cit., argues that it may be difficult to distinguish thease two
questions in some cases. See Chapter 5.
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ordinarvy peraon would exercise in everyday Life? Il so, then the test of
the reasonable man becomes a Dbil more precise because it ism, presumably,
easier to tell what the ordinary prudence of everyday life is, as opposed
to reasonable prudence. This is especially tiue when there is a general
procedure or common practice associated with the action in question, Common
practice plays a big role in the law of torts where the reasonable man test
is used extensivelyg% However, a law which states that you are liable %o
punishment if you cause certain‘types of harm by deviating from common
practice is sgtill much less precise than one which states that you should
not intentionally cause these same types of harm. This is especially true
when we conaider that for some activities there will not be a well-estab-
lished common practice. This lack of precision is very disturbing because
Cif the qriminal law does not clearly define s standard of behaviour, then
people do not have é proper opportunity to obey the law. Also, as I
argued in my section on indefinite sentences, imprecise law invites abuse.
Another point which should be briefly mentioned is tha{ while common
practice is clearly one way of elucidating 'reasonable prudence', it may
prove {o be a very low standard. If this is the case, then the argument
that adopiing objéctive liability will £educe cerime becomes even weaker.
For example, if we adopt common ﬁractice as the standard of reasonagble
prudence, it is quite pogsible that the painter would be acquitted, and
it is even more likely that the young man with the speedboat would be
acquitted. Cleaning brushes in‘the kitchen is a common practice because
it is a convenient place to wash the last bit of solvent out of the brushes.
Also, it is convenient to pour the paint and solvent mixture down the drain

(another common btut very dangerous pracitce). Thus, if the painter could

prove that he had no reason to believe that peitrol was any more dangerous
than other paint solvents, he would probably be acquitted. The speedboat
owner would probably be acquitted because speedboat owners commonly hat

*See Harry M. Street, The Law of Torts, Rutterworths, London, 1972, pp. 127
and 128,
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around all over the place at tremendous apeeds, counting on their shallow
draughts to keep them out of trouble. Of course, there are speedbhoat
owners who are fine, careful scamen, but speedboat advertisements stress
apeed, not seamanship, and it is quite probable that the common practice
is a vexy low grade of seamanship,

The final, and to my mind the most important, objection to objective
liability is that it blurs the distinction between intentional criminals
and people who commit crimes neglig@ntly«* The former are morally more
reprehensible than the latter, so if the latter deserve to be punished at
all, they cexrtainly do not deserve to be punished as harshly as the former,
This point holds regardless of whether or not the thesis of determinism
ig true. If, as I argued in my second chapler, many people are in fact
reaponsible for thelir actions, then it follows that most of those who
intentionally commit crimes deserve to bear a greater burden than those
who commit crimes negligently. However, even if determiniem is true, I
have argued that it is morally desirable to hold people responsible for
their actiona, both because it encourages them to déveloP their rational
wills and because a society in which reactive attitudes prcdominate is
-far better than one in which objective attitudes predominate.

Here it might be objected that faf from discouraging reactive attitudes,
ohjective liability actually encourages them by expressing official condem-
nation of negligence which surely will encourage people to hold reactive
attitudes to;ard everyday examples of negligence. There is a kernel of
truth in this objection because negligence is certainly a suitable object
of reactive attitudes. Howe%@rg this objection takes no notice of the
fact that reaective attitudes can and ought 4o be extremely diverse,

ranging from very strong condemnation through mild rebuke all the way to

extreme praise. Objective liability would encourage people to have reactive

*From this point on, it will be convenient to have a word for the failure
t0 live up to the standard sei by the reasonable man, The standard forx
this is 'negligence' and that is the one I will use.
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attitudes toward negligence, but the wrong sort of reactive attitudes.,

If the law desls with our.unfortunate painter in the same manner that it
deals with someone who burns down a howse intentionally, then it is
ignoring a vitally important moral distinction between the two people:

the former intended no harm; he was not wicked, while the latter was wicked
because he intended to cause haym. ‘This is not to say that the former is
not morally blameworthy. It is proper to blame negligent people, but they
are not as blameworthy as wicked people, and the reactive attitudes which
are appropriate for negligent people are not the same as those which are
appropriate for wicked people.

Again, the standard argument that if the thesis of deterninism is-
true then there is no moral distinction between the wicked and the negligent
does not show that we ought to display the same type of reactive attiitudes
toward both of them. Once we have accepted that a society in which reactive
attitudes predominate is morally more desirable than one in which objszctive
attitudes predominate, it mékes no sense to adopt objective liability and
thus express the same reactive attitudes to radically different types of
people, It is vitally important that reactive attitudes be approprinte
to the conduct at‘which they are expressed. This is so because to react
too harshly to other people's behaviour is to encourage resentment ox
even hatred, while to react too kindly is to subject oneself to ridicule
as a fool ora "patsy". Examples of the dangers of adopting the wrong
reactive attitudes are easy to find practically everywhere. Almost every-
one can recall from his school days an example of a teacher who was hated
becausé he was unfairly harsh when he disciplined his students, one who was
looked down to as being a "soft touch" and, hopefully, at-least one tescher
who had earned a reputation of being firm but fair. Also, in Amer;ca, nany
young people hate the law because they or their friends have been givén

very harsh prison sentences for the possession of marijuana in quantitiez

which were t00o small to be a dealer's supply. Also in America, the law
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has been subject to ridicule when slum landlords are subject to tiny fines
for gquite disgusting practices such as providing no heat in the winter
and rentving dangerous premises,

A good example of how objective liability expresses inappropriate
reactive attitudes is the case of Regina v. Ward, which I.mentioned earlier,
in which a man of subnormal intelligence and suffering chronic pain from
gastric ulcers. lost his temper when the eighteen month old child would not
atop crying and shook her with "full forece", but with only the intention
of making her gquiet. DPilcher J. directed the jury as followsz%

If, when he did the act which he did do, he must as a reasonable man

have contemplated that death or grievous bodily harm was likely to

result to the child as a wvesult of what he did, then...he is guilty

of murder. If, on the other hand, he could not, as a reasonable man,

have contemplated that death would result in conseguence of what he

did, then he is gullty of manslaughter.

Here is.a perfect example of how objective liability ignores the distinction
between a wicked person and a negligent or unthinking person. Ward was noi
wicked; he bore the child no malice; he gimply intended to quiet her. Yet,
because of the reasonable man test, he was ranked with wickéd crimingls who
actually intended to kill or seriocusly injure their victims. The inap-
propriateness of this decision is clear - the law cexrtainly cannot gain
respect by ignorihg such an obvious distinction and convicting a most
unfortunate man of murder rather than manslaughter{**

Here I am open to the following objection: You admit that it is

appropriate 1o hold reactive attitudes toward negligent people, yet you

advocate the doctrine of mens rea which traditionally requirves actual intent

except in cases of recklessness.*** Surely this leaves a large nunber of
. .
Regina v. Ward, op. cit., p. 351.

**1t should be noted that the Criminal Justice Act of 1967 has explicitly
ruled out the reasonable man test. See Cross & Jones, op. cit., p. 136.
***Professor H.L.A., Hart defines 'vecklessness' as “wittingly flying in the
face of a substantial, unjustifisd risk, or the consecilious creatlion of such a
risk." Thus, for a person to have been reckless, he must have foresecen that
harm would follow from his action. It is, therefore, very similar to intent,
except that harmful consequence is not desired. See Hart, op. cit., chapter
6, Cross & Jones, op. cit., p. 44.

v
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crimes which were committed due to negligence, but not recklessness, which
the law is powerless to deal with unless ohjective liability is adopted.

This objection points to a vexry xeal problem of how to deal with érimes
committed negligently, but it fails to recognize (1) that there may be
other solutions to this problem than the adoptlion of objective liability
and (2) that there may be reasons why some types of negligence should not
'be dealt with by the criminal law.

At present, only a few crimes are punishable if performed negligently.
The most important is manslaughter, but even here the negligence must he
grogs; that is, the accused behaviour must have deviated very far from what
a reasonable man would have done. Thus, the criminal law clearly does pass
over a large number of acts which would become puﬁishable if we were to
'adopt objective liability. TFor example, our unfortunate painter certainly
could not be described as reckless asince he did not foresee the possibility
of the petrol exploding. Also, it is doubiful whather he could be described
as grossly negligent because, az I argued earlier, it is very much up in
the air as to whether he was negligent at all. Thuz, if he were to be
ruled negligent, the negligence almost certainly could not be described as
gross. |

‘Therefore, we must now investigate whether it would he possible to
extend the reach of the criminal law beyond recklessness and gross negligence
to ordinary negligence, tut at the same time avoid the objections to
objective liability that I have mentioned in thé last several sections.

Professcf Hart sugg@ats‘thai asome of the above difficuliies could be
overcoﬁe if, before negligence could be punished, the following two questions

had to be answered affirmatively:

(1) Did the accused fail to take those precautions which any reasonable man
with normal capacities would in the circumastances have taken?

(2) Could the accused, given his mental and physical capacities, have taken
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those pr@ca,l:t’c:'um:a?\L

This suggestion ia interesting because it would meet the very first
objection I made to objective liabilitly -~ that it set a standard that ﬁaﬁ
too high for some members of the commmnity o attain. Professor Harlt also
argues that if this suggestion were adopted, it would ensure that no one
would be punished who had not had a fair opportunity to obesy the law. Thus,
‘for example, Ward of Regina v. Ward would have been excused from punishment
because he had‘Subnormal intelligence and a shoxrt temper due to the pain
from his gastric ulcers and, therefore, did not have a fair opportunity to
live up to the standard set by a reasonable man.

However, this suggestion would still punish negligent people with the
same geveritly as wicked people., But this could eégily he overcome by
'rpassing a law which stated that all crimes which were committed due to
negligence are punishable by @ome fracition (sayv one third) of the usual
sentence for that crime., Thus, if the siatute covering a particular crime
stated that it was punishable by three to nine years if committed inten-
tionally or reckelessly, it would now also be punishable by one to three
Years if committed negligently.

Professor Hart's suggestién,-coupléd withiy sugegestion ahout reduced
sentences for crimes committed negligently, would certainly be an improve-
ment over objective liability, but I am atill sceptical of the advisability
of punishing negligence for three reasons: (1) While it is, no doubt, true
that crimes committed negligently merit reactive avtitudes, I am not at all
convinced that-many of them mﬁrit the very strong rsattive atiitudes we
express (and encourage others to express) when we punish somsone., (2) I
am still concerned that the reasonable man test is very vague. (3) There
is reason to believe that sone of the work of the veasonable man test could
he done much hetter by precisely worded atatutes such as the Road Traffic
Act of 1960.

*Hart, op. cit., chapter 6, p. 154.
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To "discuss my firat point, we will need a few clear-cut cases of
crimes committed due to negligence, The first case is that of a wniversity
gtudent who collects knives and who lives in a hall of residence. One day
he buys a machete with a blade two feet long and, upon taking it back to
his residence, he procesds to polish and hone its blade as he is very par-
ticular that all his knives should be in perfect condition. When he has
honed the blade to a very fine edge, he steps from his room into the narrow
hall with the intention of going to the commonyoom, but he sees a friend
about thirty feet away along the hall and calls to him and says, "Stay
right there, I want to show you something.” He darts back into his room
and re-emerges waving the machete-over his head, screaming "AAAAAAAAGGGGGGG!,
and muming full tilt, like an ancient warrior, toward his friend. . The hall
im 1ined with several doorways, each opening into other students' rooms.

At the moment he starts running, another student steps into the hall from
one of these rooms. The two oqllide and the machete strikes the other
student, and he is‘s@riously injured;*

The second exanple takes place at the main door to the residence
mentioned in the previous example. 'The door is situated on the top of
four stone ateps,'and the steps have caét iron picket fences where most
steps would have.railings. The door opens out. One student had just
clinbed the steps and is about to open the door when another student on
his way outside and in é very boisterous mood kicks the door open with
great fOrc&, The flying door knocks the student on the steps into the cast
iron pickets and he is seriously injured.**

ﬂow, unlike the cases of the painter and speedboat operator, these
are, hopefully, clear-cut examples of the type of behaviour a reasonable
man would avoid. No defence attorney could ever argue that a reasonable
*As fantestic as this may sound, 1t i based on an actual incident. I was

the friend thirty feet along the hall, and, fortunately, no one stepped
from the: 8iw doors between me and my knife-wielding friend. ——

H‘ﬂgain, this is based on an actuzl incident, although the outside student
was able to prevent himself from falling on the pickets by pushing away with
his hand.
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man would have no reason to believe that such behaviour wam dangerous. Also,
gince it certalnly 1g not common practice to go ahout waving machetes ox
kicking doors open, no cne could plead common practice in defence.

Also, hopefully, almost everyone will agree that the incident with
the machete is an example of gross negligence, while the incident with the
door is an examplerof negligence, but not gross negligence, The reason
for this is that even a fairly thick-headed person who would not qualify
a8 a reasonable man would realize that knives, and especially large knives,
are very dangerous. On the other hand, a fairly thick person probably would
not realize that kicking doors open was dangerous, as opposed to just
naughty. Thus, the knife-wielding student deviated farther from the standard
of a reasonable man than did the door-kicking student.

Both students are bright and perfectly normal, so if we were to adopt
Hart's Suggestion,‘we would c¢learly have to punish both students because
not only is their behaviour negligent, but they both are capable of living
up to the standardé of a reasonable man as well,

I find this quite unacceptable because even if we were to adopt ny sug-
gestion that crimes committed negligently ought to carry reduced sentences,
I do not believe that punishment is appropriate in the case of the door-
kicking student. Also, while punishment may be éppropriate in the case of
the knife-wielding student, I will argue that Hart's suggestion is not the
proper way to administer such punishment.

The stuéent who kicked the door open was engaged in boisterous horse-
play arid that was clearly foolish under ghe circumstances, but horseplay
is not a crime and, had the other student not been about to open the door,
no harm would have resulted from the horseplay. Thus, we have the anomalous
situation in which horseplay, which under normal circumstances would merit
the mild reproach we give foolish people, all of é gudden hecomes the object

of the very stern reproach we express by putting someone in prison. This

is clearly unjust because the student who kicked the door and caused the
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injury is morally the same as all other people who kicked the door open
(and others did), yet he would be sent to prison while the others would
gimply get a stern lecturs from the Dean of Men (providing, of course,
they were caught).

But, not only would punishing such people be unjust, it would also
quite poszilbly cause peowvle to lose respect for the law because putting
-som@one in prison who is only gullty of horseplay 1s clearly an inappropriate
way 1o wreact to his actions.

The case of the student waving the machete is quite a bit different,
Here we have someone engaging in an activiiy which is extremely dangerous.
In fact, the activity is so dangercus thatl a governmsnt might wish to make
it punishable regardless of whether any harm ensved. Tor this reazon, I
"4wou1d agres that therve is a stronger case for punishing gross negligence
than there is for punishing negﬂig@nce in geneyal. This student's
activities clearly descerve a much stronger reproach than do the activities
of the student who kicked the door. Such behaviour can hardly be described
a8 mere horseplay.

However, even if punishment were restricted to cases of gross negligence,
such punishment would be objecticnable for two reasons. Firat, good law
ought to be precise, and a law which states that crimes committed due to
grosa negligence are punishable is anything but precise. OFf course, my
example with the machete ia clear-cut becauss it involves a dangerous
weapon, but beyond such cases there is no rssson to believe that the line
between negliéenc@ and gross negligence iz any clearver than the line
between negligence and non-negligsznce which I dizcussed earlier,

My second objection to punishing cxrimes committed due to gross
negligence is that it would involve an injustice in that, of all the grossly
negligent péople, only those whose negligence resulted in a crime would be
punjshed, This is, in effect, the weverse of the situation of.the student

who kicked open the deor. In that case, a verson who was only guilty of
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negligent horseplay would receive a prison sentence, which is a reproach
far in excess of what he deserves and far in excess of what most people
guilty of horseplay would receive. However, in the case of the knife-
wielding student, he would get a prison tewm which he degerves bacause he
was grosaly negligent, but many other grossly negligent people would not
get what they deserve simply bescause they were lucky in that their gross
negligence did not lead to a crime. Now, it is true thal no systen of law
can be perfectly just if for no other reason than that some criminals get
caught while others do not., However, to pszs a law which provided that
all crimes conmitted due to gross negligence will carry one third of the
normal prison sentence would be writing injustice into the law bhecause the
reason grossly negligent people deserve punishment is because they are
grossly negligent, nol because their negligence caused a particular crime.
Thﬁs, I must conclude that even if punishment for negligence is
reatricted to cases of gross negligence, it would he a very bad policy to
adopt, This is especially true when we consider that relatively clear-cut
cases of gross negligence can be covered by statutes. This makes all cases
of a particular type of gross negligence punishable, rather than only those
cases which result in harm. The Road Traffic Act of 1960 iz a good example.
This act makes it an offence to drive dangeroudly regardless of whether you
do it intentionally or inadvertently, and such an act is justified dbecause
inadvertent éangerous driving has the potential to cause enormous harm and
therefore qualifies as gross negligence., In other words,; the danger of
poor driving is so great that even awvery thick-headed person would see its
potential haxm. Another advéﬁtage of such laws is that they are precise;
there is no arguing about whether or not an action was grossly negligent.
Thus, those people who would like to punish negligence might seriously
consider passing some new laws instead. For example, il might be made law
that it is a ériminal offence to point a fiveaxm of any type at_snother

person, This law, if carefully worded, would exclude genuine accidents,
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while covering those horrible cases where a foolimh verson thinks a gun
is wnloaded, points 1t atlsom@one else and pulls the trizgger "just for fun.
4. Mens Rea And The ?riﬁciple Of Responsibility

In the last two sections I have defended the doctrine of mens rea by
arguing that the two main alternatives to it are very undesirable. In
those ﬁections9 I referred several times to my argunents for the principle
of responsibility and I will now briefly make the connection between the
Justification of the doectrine of mens rea and the Jjustification of the
principle of responsibility more expliecit.

The connection between the principle of responsibility and the docirine
of mens rea is most clear-cut if my arguments for libertarisnism are correct.
If they are, then our Jjustification for hplding people regponsible is that
they are actually morally responsible for their actions or are capable of
becoming morally responsible for their actions. In order to be morally
responsible for an action, someone must meet the three conditions I laid
down in the second chapter; that is, he muat have perform@d‘the acet in
‘question; he must have not have had an excuse for performing it; and he must
have been able {0 have acted otherwise than he did. This being the case,
if we are to base.the principle of respénsibility on moral raegponsibility,
then it clearly makes no sense to adopt anything but the doctrine of mens
rea. This is because someone who lacks mens res for a particular crime
does not meet the second condition of mozal responsibility because, as I
have shown in this chapter, if you lack mens rea for a particular crime,
then you have an excuse for performing it.

if the thesis of determinism is tfu@, then our reason for retaining
the principle of responsibility is, among other things, that it will en~
courage people to develop their rational wills and that it will encourage
people to adopt reactive attitudes, Neither end will be served if Wé
deviate from the doctrine of mens rea. As I pointed out in the section on

strict 1iability, to hold someone strictly liable for his actions could

171,




quite possibly cause him to feel helpless or resentful. It is of course
true that strict liability and objective 1iability ave not incompatible
with reactive attitudes, but they both would encourage tolally inappropriate
reactive attitudes, I pointed this out with regard to objective liability
in the last section, but the point also holds for gtrict liability. If we
weve to adopt strict liability, we would have occasion fo hold people
liable for accidents and misfakes which were not in any way due to negligence,
and to hold someone reaponsible for an action which he simply could notl help
is clearly to adopt an inappropriate reactive attitude toward him, and this
would surely encourage othef people to hold similar inappropriste reactive
attitudes,

In short? fo retain theiprinciple of responsibility and, at the same
time, to adopt objective or strictvliabiliﬁy is to act at cross-purposes.
All the benefits to be gained by retaining the principle of responsibility
are to some extent at least negated'by adopting strict liability ox objective‘

liability.
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CONCLUSION

In this thesis, I have tried to show three thingﬂz (1) that Aristotle
way essentially coxreet when he argued that acts which follow from
deliberation are free, and therefore, fh@ rrinciple of responsibility is
fimly based on actual moral responsibilitys (2) that even if the thesis
of determinism is true, and therefore no one is ever morally responsible
for their actions, we are still justified in retaining the principle of
?eaponsibility because, for a large nmuber of reasons, a society which
retains the principie of responsibility is far betiter than one whigh
has rejected it in favour of practical treatment; (3) that it is far
better to retain the doctrine of mens rea, which is similar to Aristotle's
docfrine of excuses,. than to addpt either strict liability or objective
- liability.

T have argued for all of these points in some detail in the body of
this thesis and it would be fairly tedious to summarize those arguments
here. However, there are some very general criticisms which might be
urged against my arguments and which I have not mentioned so far.' In _
conclusion, I would like to discuss four of these general pointa.

The first general criticism of my arguments is that they aré
irrationally opposed to science. That is, I am éfraid of changes that
scientific discoveries couwld cause in séci@ty and, therefore, I have
opposed them right down the line,

Such‘a ;riticism must be taken S@riqusly bacause ﬁhére is avery
real split in the academic community between what might he called .
scientific and humanistic camps. In the scientific camp are many natural
scientiasts, as well as thése social scientists who adhexe to the digeipline
of the scientific method. Also in this camp are those historians, N
rhilosophers, and students of politics who share the scientific outlook.,
In the humanistic camp are those academicas who study arts, humanities,

clagsics, and those historians, philosophers, and students of politics




who share theilr outlook. There is a tendency for ﬁemb&r& of opposing
campg to dlsmiss each other's views simply because tﬁey emanate from the
oppogite camp. Thus, a scientifically minded philosopher might object
to ny arguments by claiming that I am only s humanistic thinker who does
not have the intellectual toughness to accept the fact that the thesis
of determinism is true and that this entails substantial changes in ho%
"smocietles must be organized.

There are several things which must be said here. Pirst, it should
be clear that branding someone a humanisilec philosopher does not mean that
his views are wrong or misconceived, any moye than branding someone a8 @
"heartless acientist" shows that his arguments are misconceived. Second,
I believe that this kind of {ype-casting is very unfortunate because it

- tends to make people feel that they have grounds for dismissing a group
of arguﬁents en bloc when, if they were examined separately, one might
find that he agrees with. some of them.

It is true that every now and then this.typ@ of eriticism has some
basis because sometimes people harden into dogmatic apologists for one
poaition or another. TFor example, if someone categorically refused to
accept any of the findings of science, we would be Jjustified in saying
that he is irrationally opposed to science., However, I plead not guilty
to the charge of dogmatically refusing to accept the findings of science.
Tt is not the case that I steadfastly vefuse to believe that the thesis
of determinism is true in the face of overwhelming evidence that it is
true. I offered argumuents in which I tried to show that it was most
reasonable to believe that, Gith regard to some actions, that actor could
actually have acted otherwise than he did. T also admitted that this
point way controversial and, thevefore, I almo argued my cage assuming
that the thesis of determinism was true. Minally, I freely admitted that
science could come up with some exiremely effective methods o{hb&haviour

control such as my hypothetical drug, mentezin,
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It is true that I argued that such a drug could be extremely
dangervous and that it ocught not to be used to treat criminals, but these
arguments are not anti-scientiflic in the sense that I am refusing to
acknowledge scientific findings. These arguments express concern over
what ought to be done with such scientific knowledge, and surely such
argunents are legitimate, 1f not absolutely essential to a free society.
Thus, while my arguments may be wrong, they must be shown to be wrong
individually; they camnot be dismissed all at once by branding them as
anti-scientific.

The second geneval criticism is that my views are reactionary. That
is, by opposing the change fo practicél treatment, I am standing in the
way of p:ogress} This criticism can take two forms, In its first form,
it is g moral criticism which claims that it is wrong {to stand in the way
of progf@ssv In its second form, it is a practical criticism. Here my
arguments agsinst practical treatment are viewed as necessarily futile
because pracitical treatment is an idea for which the time is right and all
my érguments can do is stave‘off its ultimate arrival. I will discuss
these two points in turnu- ‘

For the moral claim to have any force, we myst be careful to use the
word 'progress' in a strong moral aensé. There are at least two possible
moral sénses of 'progress'. It could mean any ‘change for the better' or
any ‘change toward soms good or morally desirable goal'. The two are
obviously very similar, but the second ig a bit wider because it covers
changes which are not themselves g;ood9 but which move uag closer to some
good goal. The reason ‘progfés&' mugt be used in a moral sense is that
if it were used in the sense of '"progressing toward a goal" where the
goal need not be a good one, then there would clearly be cases in which
to be a reactionary would not be wrong at all. TFor example, if ‘'progress'
is used in a non-moral senge, 1t makes perfectly good sense tohggy that

Hitler spent several years making progress toward his goal of becoming

T e ('1_ R
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ruler of Germany. In that case, it clearly would not have been wrong to
oppose Hitler's progress, yet Hitler's supporters would clearly have
thought such people to be reactionaries. In short, we either have to
admit that reaction is not always bad or we have to be very careful about
how we use the term. We must be sure that those we accuse of being
reactionary are reacting against progress in the true moral sense of the
word. Thus, in order to show that I am a reactionary, someone would have
to show that the goal of establishing a practical treatment system of
criminal law is a morally desirable goal. This would require an
examination of my arguments, not just a statement that I am a reactionary.
One could modify the moral claim to say that to be a reactionary one

need not impede progress in the strong moral sense. Instead, it could be

- argued that it is reactionary ito stand in the way of sincere efforts to

make progress. According to this view of reaction, my arguments are
reactionary because they support the status quo against those who are
sincerely trying to improve the way we deal with crime by changing to a
practical treatment legal syétem. This new version of the moral claim may
appear to be more daméging to me because there are people who are
reactionary in this sense and it is cleaxly wrong for them to bé S0,

4here are people who oppose any change in the sfatus quo, no matter how
pressing the need for change.

However, [ certainly cannot be grouped With such people because i
have advocaéed sweeping changes in ocur prison systems, 1 am not in favour
of the gtatus quo. £ am in favour of different changes than those who
advocate practical treatment. ‘'hus, to charge me with being reactionary
in no way disproves my arguments or shows that L am evil because, in order
to show that 1 am reactionary in a morally significant sense, one must
demonstrate that my arguménts are opposed to progress in a genuine moral

aense.

L will now turn to the second part of this criticism, which is that
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my arguments are Just a futile reaction to an idea for which the time

is right. <whe point here is that the principle of responsibility is a
relic of the past and must eventually be replaced by practical treatment,
I?simply see no reason to accept this, but I camnot go too deeply into it
because that would involve going into the Philosophy of History. However,
I would like to point out that whether or not an idea's "time has come'
very much depends upon how people think and feel about it, and to present
reasoned argumnents againegt such an idea might very well influence how
people think and feel about such an idea and, therefore, might not be
futile.

The third criticism is that I have ghown myself <o ﬁe insensitive to
the very. real ﬁroblems of the mentally ill criminal by advocating very
restrictive rules (i.e., the M'Naughten rules) for distinguishing between
mentall& normal and mentally almormal offenders and by insisting that we
retain the principle of responsibility rather than adopt practical treat-
ment.. This point is, I think, simély due to the misconception that the
only way to deal with the mentally ill is with compulsory treatment. This
simply is not true., As long as psychiatric or psychological help 1s made
available to criminals on a voluntary béSis, one can hardly be accused
of being insensitive to the problems of mentally ill criminals. It may
be the case that by subjecting all criminals to compulsoxry treatment we
would en’surg‘.‘ that some I}xentally i1l criminals would get treatment who
would otherwise be loath to accept it. However, this small gain would
he boﬁgh% at a high price because, as I argued in the main part of this
thesis, practical treatment is very undesirable.

The fourth criticism is that I have consistently placed criminals'
rights over the rights of society in general. In particular, it could
be szid that T have argued that we should not adopt practical treatment
because it would violate the rights of criminals, and this clearly runs

counter to the public interest because I am\saying that we ought not
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adopt an important weapon in the control of crime,

There are two things I must aay aboutl this. First, T did consider
the contribution practical treatment might make toward the control of
crime and I argued that, at present, it‘did not seem that there wasz much
probability of a significant increase in crime control if we were to adopt
practical treatment. However, I did argue that even if there were very
effective treatment methods QVailabie (such as my hypothetical dmug,
mentezin), we still ought not adopt practical treatment. This, on the
face of it, clearly appears to be putting the rights of criminals over
the public interest, so I must say some more about this.

It is imporitant not to see this problem only in terms of criminals!
interests versus the public's interest in being ﬁrotac%@d from crime,
because the issue is much more complicated than that. To be sure, it is
in the public's interest to be protected from crime, and if practical
treatment can provide such protection, then that is a clear mark in favour
of practical treatment, uUnfortunately, practical treatmenﬁ violates
gseveral rights which criminals presently enjoy, but if this were all there
was to the issue, many people would argue that society's interests must
take precedence.. They would have a ver& strong case hecause, within
certain himanitarian limits, the rights of criminals must take second
place to the interests of societly as a whole. However, there is a great
deal more to it than this because the changes in ‘the vighte of criminals
which practical treaiment would bring directly affect the interests of
goclety as a whole in at least three ways. First, practical treatment
would.most probably involve d@tention.for dengerousness. That is, before
a cyiminal could be released, it would have to be demonsirated that he is
no longer dangerous. L argued that 'dangervousness' was very difficult
to define and, therefore, that criminals would he held on a very vague
charge. I argued that this could lead to widespread abuses of the law,

and this clearly is not in the public interest. Second, to adopt
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practical treatment in the criminal law would open a large gap between
the crimninal law on the onme hand end the law of torts and the law of con~
tract on the other. I argued that this gap could lead to significant
changes in the latter two branches of the law which could lead to greatly
increased government influence over our everyday lives and I do not believe
that this would be in the public iﬁteresta Thinrd, adopting practical

‘treaﬁment would discourage ﬁeople from developing thelr rational wills
and would also encoursge people to hold objective rather than reactive
attitudes, and I argued that these two changes could have a very marked
effect on sociely and I certainly do not believe that this would be in
the public intexeste

Thos, while Many people would no doubt disaéree with the way I have
welighed the publicis interest in being protected from criminals againsit
the other aspects of the public interest, I do not think they are
Juatified in claiming that I have placed the interests of criminals above

those of the public.
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