View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by Carolina Digital Repository

MERCY AND CRIMINAL JUSTICE

Kristen Bell

A dissertation submitted to the faculty of the University of North Caroli@hapel Hill
in partial fulfilment of the requirements for the degree of Doctor of Philosopthe
Department of Philosophy.

Chapel Hill
2010

Approved by:

Gerald Postema
Susan Wolf
Thomas Hill

Ryan Preston-Roedder

Michael Corrado


https://core.ac.uk/display/210603857?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

ABSTRACT
KRISTEN BELL: Mercy and Criminal Justice
(Under the direction of Gerald J. Postema)

This dissertation analyzes criminal justice from the perspective of nah-ide
theory. In the first half of the dissertation, | propose a new understandimgrojas a
moral response to injustice within existing criminal justice systemshel second half, |
argue that certain expressionsdtdmeare an injustice plaguing most criminal justice
systems. In short, | am highlighting a new type of injustice and suggastiely mode
of response to injustice.

In my analysis of mercy in Part |, | distinguish between two concepts of/nmerc
Western political thought: negative mercy and positive mercy. To grantvesgaicy
is to compassionately spare someone fhamsh treatment that she deserves. To grant
positive mercy is to respond someone justly when unjust social rules call for a harsher
response. Following Seneca and departing from most contemporary philosophical
literature, | focus on the concept of positive mercy. | argue thatadéfiwithin criminal
justice systems have moral reason to exercise positive mercy and thabiizs|
communities have moral reason to incorporate a general practice of postereinto
their criminal justice systems. | argue that judges who exercisévpasiercy are not
impermissibly derogating from rules in service of personal feelinggreutather serving

the rule of law and fulfilling their obligation to support just institutions.
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In my analysis of blame in Part Il, | identify a species of blame thait &brasive
blame: the expression of attitudes meant to hurt a person because she did something
wrong. The political community expresses abrasive blame toward criofieaders
through the organ of the criminal justice system. Although | argue thatittasive
blame is permissible under certain conditions, the justification is fragbest. | argue
that it is unfair for the political community to abrasively blame battefiethders and
fragile offenders. | raise a red flag about abrasive blame toward theade®; | do not
argue that it is necessarily wrong to punish them. | suggest that in sommeticase
exercise of positive mercy might be the political community’s best reggorteese

offenders.
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INTRODUCTION : “W HAT IS TO BE DONE ?”

“What you can’t put right you must try to make as little wrong as possiblethirgs
will never be perfect, until human beings are perfect — which | don’'t expect them to be
for quite a number of years!”

~Sir Thomas More

A popular approach in the philosophy of criminal punishment is to reflect on what

a just system of criminal punishment would look like if it were to exist in dyniel@al
political community. This approach offers valuable insight into the conditions under
which punishment can be just. The practical application of the approach, however, is
limited. It calls for political communities to satisfy the conditiansler which
punishment can be just, but it is relatively silent on what these communities sholuld do i
these conditions remain unsatisfied. Unfortunately, these conditions danremai
unsatisfied in many political communities around the wbrMost existing systems of

punishment are not fully just and requisite reform is not expected to be complete

near future.

! More, Utopia, 42.

2 For example, Herbert Morris maintains that the justice in punishment is condéional

there being a legal system that imposes an equal amount of benefits and burdens upon all
Kant argues that justice in punishment is conditional on punishment being consigtent wi
respect for offenders (and on law being in place to ensure equal liberty amore).péopl
Rawilsian view (and other mixed theories) requires that punishment offer morgysec

than other reasonably available alternatives if it is to be just. | doubt #sat tbnditions

are met in political communities around the world.



In the present, Lenin’s question is pressing: What is to be done? For better or
worse, philosophical analysis of punishment generally leaves us without much) (if any
guidance on this question. In a world where 9.8 million people are kept behind bars,
many of them unjustly, this question is too pressing to ignore. The question iagpeci
pressing in the United States. This country has the largest incarcersgionthee world,
keeping over 2.3 million men and women in prisons andjafsother 5.1 people are on
parole or probatiof. In total, 7.4 million people in America (1 in 31) are under
correctional supervision — more than the population of Los Angeles, Chicago, and Boston
combined® These figures have been steadily climbing for decades without much sign of

stopping?® If any American practices of criminal punishment are unjust (as many

% The United States has the highest incarceration rate in the world: 756 per 100,000
people in America are incarcerated. Russia and Rwanda are respectivaly aed

third with rates of 629 per 1000,000 and 604 per 100,000 people. Almost three fifths of
countries (59%) have rates below 150 per 100,000. The world prison population rate is
estimated at a rate of 145 per 100,000. The US has about 25% of the world’s prison
population, although it has only 4% of the world’s total population. The US may also
have the largest total prison population (with 2.3 million behind bars), but this statistic is
disputed. Although the Chinese government reports that it has 1.5 million sentenced
prisoners, non-governmental sources estimate that China imprisons at leastiéh5 mil
people. Either way, the United States is still the world leader in per cagatzeration.
Walmsley, “World Prison Population List.”

* U.S. Bureau of Justice Statistics, “Correctional Populations in the United, 869.”
®U.S. Census Bureau, “State and County QuickFacts.”

® For analysis of why figures are rising, see, for example, GaffdrdCulture of
Control. For analysis of why American figures are particularly rising Vgagman,
Harsh Justiceand Stuntz, “The Pathological Politics of Criminal Law.”



reasonably suspect they Jrehen there is no time like the present to ask Lenin’s
guestion: What is to be done?

In hope of shedding some light on this question, | recommend taking a slightly
different approach to philosophical analysis of criminal punishment. In addition to
thinking about what a system of punishment would be like if it were to exist in a nearly
ideal polity, | suggest investigating existing criminal justigetems. By “criminal justice
system,” | mean the institutions of a political community that are chavigbdhe task of
detecting and punishing violations of criminal law—from arrest to indictment to
sentencing and parole. Investigation of these systems should seek to uncoverspobble
justice that may be lurking within them. Although most philosofteesnot particularly
well positioned to critically review all the ins and outs of criminal ggsystems, they
are well positioned to raise red flags about injustice. They are equippeddbprena
facie reasons why general practices and rules of criminal justtensy might, pending
fuller analysis, be unjust.But philosophical analysis of criminal punishment should not
stop at raising red flags within existing systems. Philosophical amnalysialso shed

light on what people ought to do in the short-term and long-term to address the injustice

” In the words of Supreme Court Justice Anthony Kennedy: “It requires one wigh mor
expertise in the area than | possess to offer a complete analysis, batsedoejustified

to say this: Our resources are misspent, our punishments too severe, our sentences too
long...In too many cases mandatory minimum sentences are unwise and unjust,”
(Address at the American Bar Association Annual Meeting).

8 Jeremy Bentham and John Stuart Mill are among the chief exceptions here.

° | take Joel Feinberg (in “The Expressive Function of Punishment”) and Herbeis M
(in “Persons and Punishment”) as paradigm examples of philosophers who investigated
existing systems of criminal punishment and raised red flags.



they find in criminal justice systems. Although most philosopfiare not well
positioned to draft legislative reform bills or detailed plans for inteatioi, they are
equipped to highlight prima facie moral reasons for and against general moefesrof r
and interim action.

Given this general approach to philosophical analysis of criminal punishment, my
dissertation has two core parts. In the first part, | assume that existmgal justice
systems have at least some unjust rules and | investigate what should beldpnef
this fact'* Unjust rules give people moral reason to act in a number of ways, for example
to work for reform, to protest, and to develop interim coping strategies. | argue that
unjust rules within criminal justice systems also give officials moesae to exercise
mercy within those systems. | argue not only that officials have moral reasrartise
mercy, but also that political communities have reason to incorporate algamaetice
of mercy into their criminal justice systems. | am not arguing thatynséreuld, all-
things-considered, be exercised and incorporated in criminal justice system rather
claiming that there is prima facie reason to put (or perhaps more accuestehgct)
mercy on the menu of options for individual and institutional action within a less-than-

fully just criminal justice system.

19 Bentham and Mill are again among the chief exceptions here.

1 In the second part, | raise a red flag suggesting that existingnsystay have unjust
rules. But my argument does not prove that existing systems do have unjust rules.
Defending this assumption is beyond my scope. If the reader disagrees stithig
welcome to read this part of the dissertation as an investigation of how people might
reform or cope with unjust rules in criminal justice systé@mach unjust rules were to
exist.



My argument in the first part of the dissertation is about how officials toiggh
mercy to respond to injustice in systems of criminal justice. My arguméiné¢ isecond
part raises a red flag about those systems of criminal justice. hpreason to suspect
that modern criminal justice systems, especially the American systaynbe harboring
unjust practices and rules that have thus far escaped critical radae praesces
concern the institutional expression of what | call abrasive blame todfardlers. |
identify abrasive blame as the expression of attitudes intended to stinga foers
having done something wrong. | argue that although the expression of abrasivenblame
the criminal justice system may be permissible toward some offendsrpriitnia facie
impermissible toward (at least) two types of offenders. Criminal gististems
generally have rules that call for abrasively blaming these offerd®en though doing so
is prima facie impermissible. | raise a red flag about these nueksaiggest that a
political community has reason to reform them.

In the conclusion, | discuss how the two parts of the dissertation can work
together. In the first part | argue that there is reason to exercisg meesponse to
unjust rules. Then | identify a set of potentially unjust rules that could gozsion for
such exercise. Put in a different order, | identify a set of potentially unjestand
argue that insofar as they are in fact unjust, officials in the criminatgusyistem have
reason to exercise mercy in light of them. Although the two parts of the dissertat
work together, they do not strictly depend upon one another. Rejection of one part does
not preclude or jeopardize acceptance of the other part. Thinking about how to address
problems (Part 1) is different from thinking about which problems we have to address

(Part 2). But both must be done if we are to answer the question: What is to be done?



With this general frame of the argument in place, | give a more speatfine of
the chapters to follow.
Part I: A Case for Mercy

Chapter 1: Two Concepts of Mercy

In this chapter, | analyze the conceptual nature of mercy. | argubénatare
two concepts of mercy: negative mercy and positive mercy. Negative mercy is
compassionately sparing someone from some harsh treatment that she déxesiiee
mercy, which is not the focus of contemporary literature but which is inspired by
Seneca’s “On Mercy,” is treating a person justly when unjust social rllésicgiving
her harsher treatment. | suggest that the conceptual contours of negatiy@oser
significant challenges for using it in the context of most criminal jesystems.
Positive mercy lacks these problematic contours and lies ready for fumtbstigation.

Chapter 2: Defense of Positive Mercy

Having explained the concept of positive mercy in the previous chapter, |
investigate its potential merit in the context of criminal justice. Irdjsish between law-
abiding positive mercy (which requires an official to derogate from a socidbutileot a
law) and outlaw positive mercy (which requires an official to derogate fraw)all
argue that individual actors in criminal justice systems have reason teseXawth kinds
of positive mercy. | also argue that political communities have reason to inderpora
general practice of positive mercy into their criminal justice systeExercises of
positive mercy not only achieve substantive justice, but also help serve the ruwe of la
Part Il: Abrasive Blame and its Wounds

Chapter 3: The Sting of Blame




In this chapter, | identify a phenomenon that | call abrasive blame: thessiqr
of attitudes that are meant to sting a person because she did something wronige Abras
blame is a common phenomenon in many people’s lives and it is very common within
existing criminal justice systems. It is tempting to presume thatiabiaame is a
morally permissible response to any agent who freely and responsibly cammmdsag
action. | challenge this presumption. Abrasive blame is only permissibteitnke
properly embedded in reasonable social practices that are developed wibimape
relationships and communities. My claim is not that abrasive blame is usually
impermissible, but rather that its permissibility is conditional on the fesatirine
relationships and communities in which it is expressed.

Chapter 4: The Political Sting

Having identified abrasive blame and the general conditions of its permigsibili
consider whether it is permissible within the context of a political commuhdg.so
with an eye to considering whether it is permissible within the more partoigext of
political communities’ criminal justice systems. When a political comnunas
developed decent social rules about abrasive blame (as almost all have), there is
presumptive reason for people to act in accord with such rules and engage wreabrasi
blame. Given this presumptive reason, many (but not all) acts of abragne within
political communities are prima facie permissible.

Chapter 5: The Sting’'s Wounds in Criminal Justice

Armed with the work of Chapters 3 and 4, | direct my focus to flagging injustice
in existing criminal justice systems. | highlighgy@neral deficiencin social rules that

govern abrasive blame toward criminal offenders in several political comasunin



several of these communities (e.g. America), the rules deem it apprdpritte
criminal justice system to abrasively blame what | call batteredragdef offenders. |
argue that it is unfair for the political community to abrasively blameizattand fragile
offenders. Criminal justice officials have strong reason not to abrasiveng ltheese
offenders and to change social rules that would license such blame. In geastalgbl
battered and fragile offenders usually does not sting them permissiblfgiilystrikes

at them and inflicts substantial wounds.



PART I.
CHAPTER 1: TwoO CONCEPTS OFMERCY

“Everybody's cryin’ ‘Mercy’ When they don't know the meanin’ of the word.”
~ Mose Allisort?

Modern political communities aim for justice under law in responding to crime.
The political institutions that respond to crime are crimjasticesystems. People
expect to “see justice done” in courts of law. One may doubt that criminakjusti
systems achieve justice, but justice under law is certainly their airtice]imwever, has
not always been the aim of political communities’ responses to crime. Aftrtheftthe
first millennium, Seneca maintained tima¢rcyis the proper aim of a political ruler’s
response to crim€. His letter on how rulers ought to respond to crime is not titled, “On
Justice,” but “On Mercy* He judges the quality of a ruler by tallying up his merciful
actions. According to Seneca, a ruler should respond to all offenders with mercy. To a

modern audience, this claim is bizarre in at least two ways. First, most nseshber

12 Quoted by Rainbolt, “Mercy: In Defense of Caprice,” 226.

13 Seneca wrote “On Mercy” in 55-56 AD. For historical contextBe€lementiaed.
Braund.

* The Latin title of Seneca’s work is “De Clementia.” “Clementia” ingtated as either
“mercy” (seeMoral Essaystrans. Basore arfdialogues and Essaysans. Davie) or
“clemency” (seDe Clementiatrans. Braund anéinger, Mercy, Revengtans. Robert
A. Kaster and Martha C. Nussbaum). Throughout the dissertation, | use “negtey’ r
than “clemency.”



modern audience think that if a ruler were to respond to all offenders in one wauyldt
be with justice, not mercy. Second, Seneca suggests that a ruler should neved withhol
mercy from an offender. This position conflicts with the modern thought that nsercy
supererogatory, certainly not morally required toward any offender, let alone eve
offender. Why is Seneca’s discussion of mercy so jarring to the modern ear? Should w
bend our ear to listen to his discussion or reject it as out of tune?
Loosely echoing the strategy of Isaiah Berlin in “Two Concepts of Ljiidrt
identify two concepts of mercy in Western political thought: negative nard\positive
mercy. To grant negative mercy is to compassionafyesomeondrom harsh
treatment (generally in the form of punishment) that she deserves. To shaweposit
mercy is torespond tasomeone justly when unjust social rules call for a harsher response
(generally in the form of punishment). Contemporary people generally use the term
“mercy” to mean negative mercy whereas Seneca and other pre-modern thinkers
generally use it to mean something closely akin to positive mercy. The staikstont
between these two concepts explains why Seneca’s discussion jars the modern ear
The purpose of this and the following chapter, however, is not to track changes in
the use of the term “mercy” over time. My aim is to compare negative medcy a
positive mercy with an eye to investigating whether there is good reasoerttsex
either (or both) in a criminal justice system. | argue that althoughivegaercy faces
significant challenges for use in most criminal justice systemgjymaiercy does not
face such challenges. In the next chapter, | explore positive mercyutipiend argue
that there is reason to exercise it in most criminal justice systemsrgMiyant is not

that positive mercy is closer to some metaphysical truth about Mercy (I dotgbtshe
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one), but that it is likely more apt for use in most criminal justice syst&iesshould not
only bend our ear to Seneca’s discussion of mercy, but we should also maintain, or
perhaps resurrect, something like his concept of positive mercy in our workingnepert
of political and jurisprudential concepts.

The structure of the chapter is as follows. In Section |, | present theptafice
negative mercy which is at the forefront of most contemporary philosophical and
jurisprudential literature on mercy. Negative mercy is compassiongiiyng someone
from deserved harsh treatment (generally in the form of punishment). In Séetnah |
[, I present the concept of positive mercy. | begin by offering amgreé&ation of
Seneca’s “On Mercy” in Section Il. My interpretation is intended to be ebéitnd
true to his work, but my main objective is not to pin down historic Seneca. Instead, | am
climbing on what | take to be his shoulders in order to see and spell out what I call
positive mercy. In Section lll, | identify positive mercy as treatmgeone justly when
unjust social rules call for harsher treatment (generally in the form oflpuent). |
close this section with a comparison of positive mercy and negative mercy.arehey
both the prerogative of a person with power to give or withhold harsh treatment, but they
share little else in common.

After having identified and contrasted negative and positive mercy, | turn to
analyze their respective merit in the context of criminal justice.etti&h Ill, | argue
that negative mercy faces significant challenges for use in analijastice system. The
features that count as strikes against negative mercy in the contertioftjustice do
not apply to positive mercy. In the next chapter, | show that there is reason teeexerc

positive mercy in most criminal justice systems.
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Section I: Negative Mercy

Most philosophers and lawyers writing about mercy over the past fifty ykars
a general concept of mercy that | gatigative mercyNegative mercy is sparing someone
from deserved suffering (generally the suffering of punishment) out of ceiopas
some other special concern for her. Negative mercy is distinct from justge, it
supererogatory, motivated by compassion or some other form of special concern, and
unrestrained by reason. In this section, | consider each of these featurasand show
that it is indeed part of the received view on mercy in contemporary political thought
Most authors endorse most of these features, but some reject one or more. | found no
author, however, who rejects any features of the received view without argtieot.

the purpose of this section, | will use the term “mercy” to mean negativeymer

!> The following is a reasonably comprehensive list of contemporary publications about
mercy: MoorePardons: Justice, Mercy, and the Public Inteyédturphy and Hampton,
Forgiveness and Mer¢yarat and HussaiRprgiveness, Mercy, and Clemengyller,
“Murphy and Mercy;” Bennett, “The Limits of Mercy;” Brett, “Mercy a@timinal
Justice;” Brien, “Mercy, Utilitarianism, and Retributivism,” “MercgcaDesert,” and
“Mercy within Legal Justice;” Card, “On Mercy;” Cartwright, “Re\g) Punishment,
and Mercy;” Dolinko, “Some Naive Thoughts about Justice and Mercy;” Duff, “The
Intrusion of Mercy;” Garvey, “As the Gentle Rain from Heaven;” Hson, “The
Equality of Mercy;” Hestevold, “Justice to Mercy;” Hurd, “The Morality oEMy;”
Johnson, “Entitled to Clemency;” Kleinig, “Mercy and Justice;” Kobil, “Mercy in
Clemency Decisions;” Markel, “Against Mercy;” Nussbaum, “Equity anddyié
Nuyen, “Straining the Quality of Mercy;” O’Driscoll, “The Quality ofdvty;” Pearn,
“The Quiddity of Mercy;” Rainbolt, “Mercy: An independent, imperfect virtue” and
“Mercy: In defense of caprice;” Ransome, “Above the Sceptred Sway; rRpbe
“Mercy;” Sigler, “The Story of Justice;” Smart, “Mercy;” StatmdDoing Without
Mercy;” Steiker, “Tempering or Tampering;” Sterba, “Can a person deseercy?;”
Tasioulas, “Mercy;” Twambley, “Mercy and Forgiveness;” Walker, “Thaddity of
Mercy.”

12



Contemporary philosophers and lawyers tend to define mercy as giving an
offender less punishment than she desefvelhn Tasioulas defines mercy as a “form
of charity towards wrongdoers that justifies punishing them less severely tlgan the
deserve according to justice’’Heidi Hurd as “a properly-motivated suspension of just
deserts;*® H. Scott Hestevold as “tempering deserved suffertigsid Daniel T. Kobil
as “an act of benevolence or compassion that reduces what [punishment] i€bwed.”
Others, like Jeffrie Murphy and Jean Hampton, have slightly different defisiof
mercy, but they agree that mercy necessarily involves giving less tharstmeate
amount of punishment. Peter Geach agrees that mercy must involve giving an offender
less than he deserves; “relaxing the penalty of a general law in a ‘dessEs@igs not

mercy at all but mere justicé”

'8 The most obvious exceptions are Nigel Walker and George Rainbolt. Rainbolt
explicitly rejects the trend in defining mercy as sparing deserveersuff “no analysis
which defines mercy in terms of the relief of deserved suffering can adoowafitcases
of the virtue,” (“Mercy: An Independent, Imperfect Virtue,” 228). He points out tha
Nazis, pirates, and black knights can show mercy. Walker argues that mMeatyre
and function are uninterestingly obvious. It merely allows benign interferemee the
programming of the system seems to be having unacceptable effects incesdl
(“Quiddity of Mercy,” 27). Walker, like Seneca but unlike the vast majority of
contemporary writers about mercy, seems to endorse something quite clesedodept
of positive mercy.

" “Mercy,” 101.

18 “The Morality of Mercy,” 389.
19«Justice to Mercy,” 281.

20 “Mercy in Clemency Decisions,” 39.

2 Truth and Hope96.
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Mercy is not a part of justice, but rather a departure from justice; Taswrilas
that mercy and justice are “incommensurable values” and that mercy hasducible
distinctiveness” from justic& Mercy is “an autonomous virtue, not reducible to
justice,” according to MurpHy and mercy is an “independent virtue...[that] modifies the
demands of justice” according to George RainBolRoss Harrison takes it as axiomatic
that mercy is not part of justiéad?®

Mercy is not morally required, but rather morally optioffaMany contemporary
authors take themselves to be capturing the thought expressed in Shakespeattig li
quality of mercy is not strained® Carol Steiker describes mercy as “irreducibly
supererogatory® Murphy claims that “mercy transcends the realm of strict moral

obligation and is best viewed as a free gift; an act of grace, love, or compassisn tha

22 «Mercy,” 108, 114.

23 Forgiveness and Mergyt69.

24“Mercy: An Independent, Imperfect Virtue,” 169.

25 “The Equality of Mercy.”

26 Exceptions to this view include: Kleinig, Johnson, and perhaps Brien.

2" Exceptions to this view include: Smart, Tasioulas, Walker, and perhaps Card. Card
writes, “it is difficult to recognize an action as the showing of mercy ibtfent was
obligated to act as he did anyway,” but she thinks mercy is morally deserved and
wrongfully withheld under certain circumstances (“On Mercy,” 184). Although
Tasioulas denies that mercy is supererogatory, he recognizes that heng agginst the
grain in this vein; “it is widely taken as axiomatic that granting mereysispererogatory
act,” (“Mercy,” 125).

28 The Merchant of Venicéct IV, Scene 1, line 179-197.

29 “Tempering or Tampering,” 26.
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beyond the claims of right, duty, and obligatidh.Hampton argues that mercy is always
a gift because the alternative course of action (giving retributively jgsttdg is always
a morally legitimate optior: Hestevold writes, “Mercy involves the sparing of deserved
suffering when there is no moral obligation to do ¥oAccording to A.T. Nuyen, mercy
is “conceptually exclusive of rights and obligations;” like grace, mercyég “and
unmerited... If a judge ought to give the offender a certain treatment or ibbégated
to give the offender a certain treatment, then that treatment cannot baimdsgithe
definition of mercy, one can never be obligated to show méfcf” Twambley concurs,
maintaining that mercy is freely given, “it is not something to which a maymgpelled
by the claim of other obligations™

Although acts of mercy are not morally required, it is nevertheless moaaity g
or virtuous for a person to perform them. Mercy is taken to be an important virtue and
merciful actions are generally morally good. Murphy writes that émer an
autonomous virtue” and “a moral virtu&”Rainbolt maintains that as a matter of

conceptual necessity, mercy is “prima facie morally gg8d&ntony Duff concurs,

% Forgiveness and Mergy66.
*pid., 159-161.

32«3ustice to Mercy,” 288.

33 «Straining the Quality of Mercy,” 66.
34 “Mercy and Forgiveness.”

% Forgiveness and MercyL66.

%6 «“Mercy: In Defense of Caprice,” 234.

15



holding that mercy is right and virtuous by definition; “mercy is, of course, a vinde, a
to act mercifully is to act rightly® 3

Almost all contemporary philosophers agree that mercy must be motivated by
sympathy, pity, or some other emotional concern for its recipieAs Hampton puts it,
mercy must be “granted out of pity and compassion for the wrongtfo@rirphy
claims that people have a strong intuition that mercy involves “a chadsspersed to
perform merciful acts from love or compassidh.Claudia Card, Tasioulas, and Duff all
agree that mercy must be motivated by special concern for the recipiemtdidgcto
Jacob Adler, “a person possessing the virtue of mercy must be able to fpaksam, to
recognize these feelings, and to act on them; and be disposed to act off tharyen
extends the point a bit further and holds that the very function of “mercy is to benefit

oneself by relieving a psychological discomfdit.”

37“The Intrusion of Mercy,” 361.

3 Among others, Steiker and Bennett disagree with this point. They each maintain that
mercy can be either good or bad depending on its use.

%9 Rainbolt is an exception. He recognizes cases of “cold-hearted” metcgsad\azi
showing mercy without compassion. “Mercy: An Independent, Imperfeate/irl70-
171.

“0 Forgiveness and MergyL58.
* |bid., 166.
“2«“Murphy and Mercy,” 262-263.

43 «Straining the Quality of Mercy,” 72. Nuyen suggests that Senecasagitreher idea

that one shows mercy in order to relieve psychological discomfort at the sight of
another’s suffering (ibid., 70-71). | disagree. As | will explain in the netiose

Seneca thinks one should not feel pity or any kind of psychological discomfort in the firs
place. He is a Stoic and rejects pity as the “defect of a small mind.” “OecyMar

Dialogues and Essay215.
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Most also hold that mercy floats free from reason. A person may have
motivational or justificatory reasons for showing mercy, but she ne€d ngtiting on
the closely related concept of clemency, the U.S. Court of Appeals for theCaiguit
holds “the very nature of clemency is that it is grounded solely in the will of spertser
of clemency. He need give no reasons for granting it, or for denyifiy M&rcy is not
necessarily motivated by or justified by reasons. Some authors make an evgerstr
claim that mercy necessarily cannot be justified by reasons. Harristanthesacharge
here. Riffing off Shakespeare, Harrison maintains that if mercy is “[camjed by
reasons” or “given for reasons,” then it is not méfcyror Harrison, mercy is necessarily
an arbitrary act; “reasons squeezes out mefcy.R.T Roberts seems to agree,
maintaining that mercy cannot be justified by reasons; “a genuine act of mataays
unjustified.”® Most modern authors prefer the weak claim that reasons do no necessarily
motivate or justify mercy. Only a handful of authors endorse the strong claim tha
justificatory reasons are necessarily absent in grants of mattyough only some think
that mercy is allergic to reasons, most agree that mercy is not goverresasbys.

Current scholarship about mercy is predominantly focused upon the concept of

negative mercy. As | have explained in this section, negative mercy is givingpa pe

4 Tasioulas is somewhat of an exception. Mercy need not be given for reasons, but the
only defensible cases of mercy are justified by reasons.

> McQueen v. Paton, 118 F.3d 460, 465 (6th Cir. 1997).
6 “The Equality of Mercy,” 109.
“7bid., 110.

8 “Mercy,” 353.
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less harsh treatment, generally punishment, than she deserves. It isfdestinjastice,
morally supererogatory, driven by compassion or pity (or some other emotion), and not
necessarily governed by reasons. As | show in Section lll, the concepjadiveenercy
runs into trouble quickly in the context of most criminal justice systems. Before
discussing this trouble, however, | want to contrast the concept of negativeimercy
contemporary political thought with the concept of positive mercy that has roots in
Seneca’s work.
Section Il: Seneca’s Mercy

Contemporary philosophers writing on mercy claim that Seneca’s “De Glerhe
(“On Mercy”) is the first “self-conscious” discussion of the idea of mé&tclyargue,
however, that Seneca is not focused on the same concept of mercy that these
commentators generally empldly.Seneca states that mercy is paiperly understood as

“the moderation that removes something from the due and merited punisfitent.”

9 See Tasioulas, Nussbaum, and Steiker. Cicero’s extensive discussion of ancappeal f
“misericordia” in his speech defending a young politician appears to haygeesthe

attention of these commentators. £ee Murena, Pro Marcello, Pro LigaricandPro

Rege Deiotaro Ironically, Cicero appeals to the concept of negative mercy that
contemporary philosophers have their eye on whereas Seneca does not. As | argue,
Seneca’s work focuses on the different concept of positive mercy. See Hdaund,
Clementiafor a careful history of “clementia” in Roman history.

* For an interpretation of Seneca that echoes my own, see Barrozo, “Punishitg’Cruel
Barrozo maintains that Seneca did not just advocate for leniency in specificlmase
rather pushed for overall penal reform on grounds that the Roman systenuglas©n
Mercy,” according to Barrozo’s interpretation is, “a systematiecabn on the

repudiation of cruelty and the corresponding duty of mercy in the context of
punishment,” (“Punishing Cruelly,” 71). My interpretation of Seneca is different,fr

but not strictly inconsistent with Martha Nussbaum’s in “Equity and Mer@&etgonal
conversation with Nussbaum, April 16, 2010).

*1“On Mercy,” in Dialogues and Essaysans. Davie, 214.
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Seneca admits that according to popular opinion, “mercy consists in stopping shert of th
penalty that might have been deservedly fixédHe argues, however, that popular

opinion is wrong on this point (indeed the next sentence begins, “men of limited
judgment think...?.>* He goes on to say thaardon notmercy,is giving an offender

less punishment than she deserves; “pardon is the cancellation of punishment that is
due.® Seneca argues that the truly wise man does not pardon. The argument is simple:
“pardon is extended to a man who ought to be punished; but a wise man does nothing
which he ought not to do, and leaves undone nothing which he ought to do; accordingly
he does not cancel a punishment which he ought to eXa8ieheca is very clear that

mercy is different from pardon; granting mercy is virtuous, pardoning is vicious. As he

puts it, “the superiority of mercy [over pardon] lies primarily in this, thatctades that

52 |pid.
%3 |bid.

> |t was a common strategy to consider popular opinion and sometimes reject it as
wrong. The strategy takes its cue from Aristotle’s method of consideringgoopul
opinions agendoxa(significant but rejectable data points). A close look at the original
Latin text suggests a slightly different interpretation. Seneca wraAégi‘hoc omnes
intellegunt clementiam esse, quae se flectit citrguadd merito consisui posset
(emphasis mine); everyone understands the fact that mercy consists in ssbyopirgj
what is established aserited(emphasis mine). Is Seneca reporting the popular opinion
that mercy is giving less than what socidgems asleserved (which is not necessarily
less than what iactuallydeserved)? If so, Seneca does not think popular opinion is
wrong, but simply in need of careful interpretation. 1 am indebted to Jim and Eleanor
Lesher for help with the Latin translation.

*>“On Mercy,” in Dialogues and Essaysans. Davie, 217.

%6 |id.
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those who escape punishment should not have been treated in any way difierently
more rounded than pardon, and more honorable” (emphasis Thine).

To someone focused on the concept of negative mercy, Seneca’s praise for mercy
appears blatantly inconsistent with his opposition to giving offenders lesthan t
deserve. Equally odd is Seneca’s harsh criticism of pity that moves people to give
offenders less than they deserve; such pathos is the “defect of a smaffmauditding
to Seneca the Stoic. Surely Seneca is not using the concept of negative meascy that
popular today. In what follows, | argue that Seneca is discussing and defending a
different sort of mercy that is closely akin to what | palsitive mercy My project in
this section is to give an interpretation of Seneca’s work on mercy. In the otom sk
draw heavily on his work to spell out the concept that | call positive mercy.

My interpretation begins with Seneca’s own definition of mercy. For Seneca,
mercy is a virtu& and it is “the inclination of the mind towards mildness in exacting
punishment® This remark is difficult to interpret because Seneca does not indicate the
standard according to which mildness counts as mildness. Mildness is a refative t
what was mild in punishment under the reign of Draco (cutting off one fingeaadsf
the whole hand) is certainly not mild today. Mildness in punishment is giving le$s hars

punishment, but less harsh according to what standard? For Seneca, mildness cannot

" Ibid., 218.
%8 |pid., 215

*9 He often uses the term, as | generally do, to refer to a type of action (nhmglpe of
action that someone with the virtue of mercy is inclined to engage in).

%0«“On Mercy,” in Dialogues and Essaysans. Davie, 214.
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mean giving less than the deserved punishment, for he opposes giving less thad deserv
punishment. [ interpret him to mean that mildness in punishmgiing less
punishment than the amount prescribed by operative social tules.

Seneca does not explicitly mention any social rules, let alone sociallrales t
prescribe punishment. By “social rules,” | mean the existing laws &ssvile
predominant cultural norms, customs, and social nféré@e punishment prescribed by
the operative social rules is the expected or standard punishment in a givenoculture
legal system. At Seneca’s time (1BC - 65 AD), crucifiXiand being whipped to death
were standard punishments for treason, enslavement was a standard punishmént for the
and banishment was a standard punishment for forgery. Criminals were often
condemned to serve as gladiatasn@torey, to be burned alivec(ematig, or to be fed
to bears, lions, or pantheafmnatio ad bestiddor public entertainment. Many
criminals were sentenced to play the roles of characters in gruesemle &nd Roman

myths, which involved being raped, castrated, and/or being eaten by beasts in the

®1 Seneca also writes that mercy is the “forbearance of a superior taweirtsrior in
determining punishment,” (ibid.). Again, interpretation is difficult here bexaus
forbearance is a relative term. “Forbearance” does not tell us much uel&ssw what
the merciful superior forbears from. The truly merciful superior certaimdg ahot
forbear from giving deserved punishment. Instead, | suggest that the mercifidrsupe
forbears from giving an inferior the full amount of punishment suggested by tla¢ soci
rules.

%2 fill out a more detailed account of social rules in “The Political Stibgt the brief
description is all that is needed here.

% In hisDialogues Seneca describes a particularly gruesome mode of crucifixion
“whereby the victim was impaled through the genitals,” (Coleman, “Fatab@ésy’ 61).
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amphitheatef? Seneca reluctantly witnessed such punitive entertainment and writes
about it with reproach in his Epistl&s.Roman masters were free to punish slaves in any
way they pleased; whipping, scourging, breaking bones, branding, and crucifixen wer
common®® Seneca criticizes the cruelty of a master who planned to throw his slave to
the giant lampreys in his fishpond for having broken a dinner tfagke standard
punishment for parricide was to be tied in a sack with a serpent and a monkey amnd throw
into the sea or a rivepéena cuelli.’® Seneca disparages this punishment in “On

Mercy,” arguing that its inclusion in the law did not reduce instances otiol;rbut

spurred them on; “children were shown the way to the deed by its punistfthénarly

of these punishments, including theena cuelliwere prescribed by Roman law. Others

% See Coleman, “Fatal Charades.” As part of some of the most gruesome puatsshme
female convicts were forced to play roles that involved being raped by a bull in the
amphitheater.

% | happened to go to one of the lunchtime interludes, expecting there to be some light
and witty entertainment, some respite for the purpose of relieving peepés<f the

sight of human blood: far from it... In the morning men are thrown to the lions and the
bears: but it is to the spectators that they are thrown in the lunch hour,” (Senetas Epist
7, 3-4, as quoted in Coleman, “Fatal Charades”).

% Coleman, “Fatal Charades.”

®7«On Anger,” inDialogues and Essaysans. Davie. According to Braund, “On Anger”
and “On Mercy” are complementary texts (for her discussion of the redatpbetween
the two texts seBe Clementia70-73).

® By the time of Constantine, a cock and dog were also put in the sack. See Egmond,
“The Cock, the Dog, the Serpent, and the Monkey” and Rable, Lex Pompeia and
the Poena Cullei.”

%9 «On Mercy,” in Dialogues and Essaysans. Davie, 209.
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were prescribed by less formal social norms; for example, whipping wasaljgne
prescribed as the informal punishment for a personal iffsult.

Seneca criticized the popular norms about punishment on the grounds that they
were cruel and tainted by the vice of anger and revEnde. a Stoic, Seneca deemed
anger an unconditional evil, an “unbridled and deranged madhéssthich people are
prone unless they are strictly tutored to control themselves. Shaped by peome’s ang
and their angry deeds, the social rules of his time often (if not always)ipeskcruel
revenge as punishment. Seneca describes typical Roman punishments as anger’s
“‘equipment.” In “On Anger,” he harshly criticizes Persian and Macedonianhpoearg
practices as nothing but “savagery shown in arigerid then bemoans the fact that
customary Roman punishments are no different; “How | wish that examples of such
savagery had been confined to foreign races, and that the barbarism of torture and ange

had not been imported into our Roman customs, together with other vicious practices

| doubt that these Roman social rules prescribed punishments that were “proprtionat
to crimes. But if they were, then Nussbaum is correct in her interpretationefsSgsee
“Equity and Mercy”). According to Nussbaum, Seneca sees mercy as giving less
punishment than proportionate to the crime. According to my interpretation, Seneca sees
mercy as giving less punishment than prescribed by social rules. Opretdéons are
different, but not strictly incompatible.

"L Seneca’s criticism of Roman punishment was not a popular opinion among those with
the power to punish. The social norm at the time was to embrace and even increase
cruelty in punishment. Nero did not take Seneca’s advice to show mercy and neither did
Galba, the emperor for a short period after Nero. When offenders sentenced to
crucifixion appealed to Galba for mercy, he responded by forcing them to caugha

larger cross that was painted white. See BraDedClementia

2«On Anger,” inDialogues and Essaysans. Davie, 20.
"® Ibid., 33.
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from abroad!** He lists customary Roman punishments as the “equipment” of anger, not
of justice.

[T]he equipment that is [anger’s] very own — the horse of torture, the cord, the

gaol, the cross, the fires that encircles live bodies buried in the ground, the hook

that drags along corpses as well, the different kinds of chains and of punishments,
the tearing of limbs, branding of the forehead, the pits where monstrous beasts
prowl: let anger be set in the midst of these implements, uttering a tantble
horrible shriek, more loathsome than all these instruments that let it vent its

fury.”

Seneca emphasizes a gap between the amount of punishment that justice calle
for and the amount of punishment that the corrupt social rules of his time called for.
Seneca praises a merciful person as someone with the presence of mind (atickihe cr
eye) to recognize this gap and to punish justly rather than cruelly. In beinfuimarc
person gives an offender less than the socially prescribed amount of punishment, but no
more or less than the offender ought to be given. A ruler has the power and satsal lic
to inflict the punishment that social rules prescribe — cruel revenge iné&etiete — but
the sage ruler exercises control and judges carefully to punish an offender Asstly
Seneca puts it, “mercy consists in controlling the mind when one has the power to take

revenge.*® The opposit€ of mercy is not strictness (indeed “strictness is her natural

counterpart™) but cruelty’®

" Ibid.
S Ibid., 20.

®«On Mercy,” in Dialogues and Essaysans. Davie, 214.

"| read Seneca as understanding mercy and strictness (both virtues) itothiadol
relationship with cruelty and pity (both vices). There are two ways for obgs not to
track just punishment. The rules can demand too much punishment; they can be too
harsh (as they were in Seneca’s Rome). Or the rules can demand too little poishme
they can be too lax. Cruelty is the vice that drives us to give too much punishment and
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Mercy is the virtue of exercising control and treating offenders justhgrahan
recklessly following social rules that prescribe overly harsh, cruel puarghnn order
to be merciful, one must know how to treat an offender justly. According to Seneca, an
offender does not necessarily deserve to be treated in a way that is proporiteate t
crime, or to be punished in a way that somehow corresponds to the gravity of her crime.
Rather, three considerations guide the way a ruler ought to treat to an offdreder
treatment should morally reform the offender, morally educate the geoerdapon,
and decrease crime in the pofifySeneca argues that the most effective way to achieve
these three aims is to inflict as little harsh treatment as possible odafgoften none
at all) without blurring the public distinction between the virtuous and the vicious. On
pain of slipping into viciousness and instability, society needs to hear the mésgage t
vicious people are different and are treated differently from good or refaenmesi.

The bad men are marked with punishment, the good are let go, and the reformable are

pity is the vice that drives us to give too little punishment. Strictness is theto@fer

pity that brings punishment up the just level when social rules are too lax. Mercy is
the corrective for cruelty that brings harsh punishment dowhe just level when social
rules are too harsh. Mercy and strictness are virtues that are “in rmaturadny”

because they aim at the same mean—just punishment. Full defense of this atienpret
is beyond my scope because it would involve more thorough analysis of stoic theory of
virtue. | am not, at the end of the day, interested in mercy as a virtue, but ratlygpes a
of action.

8«On Mercy,” in Dialogues and Essaysans. Davie, 215.

"9 “Men of limited judgment regard strictness as the opposite of mercy; but no vistue ha
a virtue as its opposite. What, then, is set in opposition to mercy? It is cruettl,is/
nothing other than harshness of the mind in claiming punishment,” (ibid.).

8 Note the distinct lack of retributive aim in punishment; contemporary philosophers
who think mercy only makes sense in a retributive framework clearly do not have
Seneca’s idea of mercy in mind.
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reformed. “Once the distinction between bad men and good is removed, what follows is
confusion and the outbreak of vice; accordingly, a wise restraint should be shown, such
as is capable of distinguishing between curable characters and ones p#&t Hdpe
ruler ought to punish offenders enough to maintain a public distinction between good and
bad men, but not any more than this. Punishing offenders more than this (as Seneca’s
contemporaries often did) does not improve offenders, morally educate the population,
and/or reduce crim®&. It is not just; it is simply a pointless infliction of harsh treatment;
it is cruel. According to Seneca, a person ought to be punished in a way thatasflicts
little harm as possible while maintaining the public distinction between virtuous and
vicious people.

Seneca claims that mercy is not indiscriminate (“the mercy we sgeyaght not
to be indiscriminateé®), but he also holds that a ruler should show mercy to all men, good
and bad; “no one is deprived of favor [mercy] from theugh he lacks everything but

the name of madr{emphasis mine§* When social rules prescribe punishment above and

81«On Mercy,” in Dialogues and Essaysans. Davie, 190.

82 Seneca gives examples of how ineffective contemporary punishments were at
achieving the three aims of punishment. “A sparing hand in applying punishments is
more successful in improving morals™—of both the offender and the population at large
(ibid., 209). Infamy (the punishment that denies a citizen the right to speak in public
forums), enslavement, and other punishments that destroy a person’s reputation are
ineffective at reform because “no one shows regard for a reputation he has lost; when he
no longer has any room for punishment, a man enjoys a kind of immunity from it,”
(ibid.). Poena cuelli (the punishment for parricide that involves tying the offemde

sack and throwing him into the seas) is ineffective at reducing crimesatscreased

rather than decreased instances of parricide in Rome. Seneca exadige@oed,

writing that “the act of killing a parent began with the law condemning it,d.jibi

83 |pid., 190.
84 bid., 188.
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beyond the amount needed to maintain the distinction between good men from bad men,
a ruler should not follow these social rules. Instead, a virtuous ruler gives jaaths
punishment that is needed to mark the distinction between the men. He does not treat
offenders indiscriminately; he discriminates among them, giving theereliff
judgments to mark the differences between them. The bad men he punishes galbeit le
than the rules prescribe), the reformable man he reforms, and the good man®®&lets g
The ruler is merciful to all these men, each in the proper way, by giving a just
punishment that is less than the social rules prescribe. Mercy may appsainmdate
or haphazard with respect to the social rules, but it is continuous with discriminating
justice. Mercy, which is continuous with justice, is the aim in respondiall toimes in
a society that has sorely corrupt social rules about punishment.

Given this basic explanation of Seneca’s concept of mercy, | turn to highlight the
features that distinguish it from negative mercy. Unlike negative merogc&s mercy
is governed by reasons, it is hot motivated by pity or compassion, and it is continuous
with justice. Although the language of moral requirements and supererogatioot amn
Seneca’s stoic vocabulary, it is clear that he thinks mercy is not optionariascd
ruler is fully virtuous, she must be merciful toward all. | have mentioned somesef the
features in passing above, but | consider them in turn here in order to highlight the

contrast with negative mercy.

8 “To one man he will give simply a verbal caution, sparing him from any punishment if
he is young and capable of reforming; another who is evidently labouring tieder t
shame of his crime will be told to go free, because he was led astray, betaise w
caused him to fall,” (“On Mercy,” ilDialogues and Essaygns. Davie, 217).
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Unlike most contemporary authors writing on negative mercy, Seneca maintains
that mercy is reason-governed; “mercy operates together with ré3sas.tliscussed
above, merciful judgment is discriminating and draws distinctions betweerediffe
offenders; “the mercy we exercise ought not to be indiscrimiffat&Vhen Seneca
recommends mercy in a given case, it is for some reason. Also unlike contgmporar
writers about mercy (and unlike his predecessor Cicero), Seneca holdsrhatsme
not—indeed must not—be motivated by pity, or any other emotion like compassion or
sympathy. Mercy is proper mental control in exacting punishment; pity is “tbet ae
a small mind... it is mental sorrow caused by the sight of others’ wretchedness...but no
sorrow falls on the wise man; his mind is tranquil, and nothing can happen to cast a cloud

over it.”%8

When a person feels pity, she cannot properly control and exercise her mind.
Given that mercy is a kind of proper mental control, a person who is feeling pity cannot

grant mercy®®

8 |pid., 215.
87 Ibid., 190.
88 |pid., 216.

8 There is one sentence that seems to contradict my interpretation: “Oneymahfsil
years moves me, another’s advanced age; one | have pardoned for his high standing,
another for his low; whenever | discovered no excuse for pity, | spared the man for my
own sake,” (“On Mercy,” iDialogues and Essaygans. Davie, 189). This passage is
problematic in three respects. First, the passage conflates mdrgyandbn; a

distinction that Seneca insists on later in his letter. Second, it suggestetbgptis
motivated by pity; a claim that Seneca flatly rejects later in hisrleThird, the end of

the passage suggests that a ruler can grant mercy for no reason; thenralerpty grant
mercy because he feels like doing so, for his “own sake.” This sentencariig icle

tension with my interpretation. The third problem is easiest to address. Seitesdhat
the ruler is “the soul of the state and state is [his] body,” (ibid., 192). Bearig thi

mind, we can read the problematic remark as follows, ‘I spared the man for tha# sake
the staté This makes sense because Seneca thinks that the well being of the state is a
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In contrast to contemporary writers about mercy, Seneca makes no suggedtion t
mercy is a departure from justice. Instead, Seneca maintains thatisneooginuous
with justice®® mercy acts as though “the greatest justice resided in that action it has
decided upon®

Although Seneca does not use the language of moral obligation or requirement, it
makes sense for us to infer from his view that people, insofar as theylyararfuous,

must respond to offenders with meréyMercy is a must, not an optioH. In a smalll

perfectly good reason to show mercy. The other two problems are not ase=sadigd,

but | try to address them as follows. The sentence appears at the begin@ng of “
Mercy,” well before Seneca draws firm distinctions among mercy, pitypardon.

Given the sentence’s early position in the work and the firm distinctions draawn lat
Seneca can be charitably interpreted as speaking loosely in this serfeneea indeed
suggests that people use terms like “clementia” loosely and tend to run ietogeth
different but related concepts like pity and pardon. Seneca prefaces hisatethiti

mercy by remarking on this looseness in language; “to avoid being sometimesdieceive
by the attractive name of mercy and directed into an opposite quality, let whae

mercy is, what its nature is, and what its limitations,” (ibid., 214). He maksslars
remark elsewhere when explaining why he bothers to define mercy; “tieecertain

vices that simulate virtues [and] they cannot be distinguished unless you stamptthem w
marks that enable you to tell them apart,” (ibid., 190). Early in the work, befoee&en
has used his “stamp” to mark off mercy from pity and pardon, it is understandable for
him to use these terms loosely.

% Several of Seneca’s contemporaries and immediate predecessors U ‘Gnsti
“clementia” as synonyms to mean righteous behavior or behavior that is in acitord
divine law. See Julius Caes@ommentaries on the Gallic Wafsrca 50 BC). Also, in
History of Romécirca 25 BC), Livy combines justitia and clementia and refers to
“clementiae justitiaeque.” Although Seneca and several of his contemg®ametimes
conflate “justitia” and “clementia,” they generally do not conflate tiiegas with “jus.”

“Jus” refers to behavior that is obligatory (that one is bound to do, that one must do, that
others can rightly force one to do)—whereas justitia and clementia refdrdoidethat

is righteous (that one should do, but which others may not rightly force one to do). See
Oxford Latin Dictionary | am indebted to Jim and Eleanor Lesher for help on this point.

%1«On Mercy,” in Dialogues and Essaysans. Davie, 217.

%2 The moral requirement to show mercy does not, however, entail a moral right to mercy
An offender cannot demand that the sovereign grant mercy as a matter of rigisebeca
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extract from the lost third book of “On Mercy,” Seneca boldly writes, “he who does not
remit the punishment of wrong-doing is a wrong-ddérNercy is a necessary virtue in

a “blameless soul” and it is even a moral must for Ca&8saithough no other people

could hold Caes&taccountable for granting mercy, Seneca argues that the gods would
do so and his conscience would do so (as long as it is functioning properly). “On Mercy”

opens with an “inspection of a good conscience” of a ruler who has kept “mercgalway

the offender cannot demand anything of the sovereign by right. The sovereign is his
superior; the sovereign has the power to decide his fate. Seneca does not def¢nd a rig
to mercy because he does not defend any rights against the sovereign. He may have
grounds for objecting to the general idea of rights against a sovereign, but he has no
specific grounds for objecting to a right to mercy.

%3 One might think that a passage at the end of the text challenges this point, but the
passage actually confirms it when we interpret freedom properly. Seneest Whtercy
hasfreedom to decidenot the letter of the law, but what is fair and good determines the
sentence it passes,” (“On Mercy,”[Malogues and Essaygans. Davie, 217). The
freedom here is ndteedom in the sense of having multiple options that are all morally
right. The freedom here is freedom in the Stoic sense of judging on the basis of right
reason. The merciful judgment follows directly from right reason;detsrmined by

what is fair and good.

% Extract preserved in a letter by Hildebert of Tours (“On MercyNaral Essays

trans. Basore, 449). The quote may be somewhat misleading because it neay thagg
mercy is giving less punishment than is justly due. In context, however, it Hegms
mercy is refraining from giving an overly harsh punishment that one has théEneer

to give and giving instead only as much punishment as needed. “Itis the part ofanercy
cause some abatement of a sentence that aims at revenge. He who does ihet remit t
punishment of wrong-doing is a wrong-doer. It is a fault to punish a fault in full. He
shows himself merciless whose might is his delight. It is a shining virtaghce to
punish less than he might. It is a virtue to be forced by necessity to take vengeance

to visit it voluntarily,” (ibid.).

% «On Mercy,” in Dialogues and Essaysans. Davie, 189.

% Caesar’s social power was supreme; everyone was his social inferiay and oould

hold him accountable for his decisions. He decided and acted with impunity from others.
For discussion of how theories of kingship influenced Seneca’s work, see Braund,
Clementia
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in readiness? Only the merciful ruler is “prepared to give the immortal gods a fuyl tall
of the human race, should they require a reckonifigSeneca is not concerned about the
existence of moral constraints on Caesar. He embraces the constraantoagqdly
power rather than arguing that they improperly restrict sovereign power.

On Seneca’s account of mercy, mercy is a virtue consisting in the inclination to
punish justly rather than in accord with social rules that call for harshen&eit
Drawing heavily from this account, | turn to spell out the concept of positiveymerc
Section Ill: Positive Mercy

Using Seneca's conception of mercy as a starting point, | develop an aafcount
positive mercy in this section. | describe the ways in which my account depants fr
Seneca’s view of mercy. Then | compare positive mercy to related con&epgliity,
justice, and negative mercy.

Positive mercy is treating a person justly when unjust social rules callribrena
treatment (generally in the form of punishment). Positive mercy is, likecd&s mercy,
continuous with justice, governed by reason, morally required, and not necessarily
motivated by compassion or other forms of special concern.

Positive mercy departs from Seneca’s account of mercy in five resjpérs. |
define positive mercy as an action-type rather than a virtue. | takgefpasture not on

principled grounds, but because doing so is apt for my overall project. Second, although

97«On Mercy,” in Dialogues and Essaysans. Davie, 188.
*® Ibid., 189.

% In such constraints “lies the slavery inherent in supreme greatnessinithle to
become less great; but you share with the gods this inescapable positionM€fCy,”
in Dialogues and Essaygans. Davie, 195).

31



positive mercy is generally exercised with respect to punishment, it is ressaeity
limited to the punitive context. For example, a knight can show positive mercy upon his
opponent at the end of sword fight. Given that my focus is on the punitive context,
however, this is a very minor point. Third, the exercise of positive mercy is not
incompatible with (but also does not require) feelings of compassion, sympathy, or pit
| neither want nor need to defend Seneca’s stoic rejection of pathos in order to defend
positive mercy. Fourth, Seneca maintains that mercy involves treatingoa pestly,
but he sometimes takes a very broad, amorphous view of justice. He sometimes folds
into justice considerations that we would not take as relevant to justice afopk
raisons d’étatand maintenance of family loyalty. When | say, however, that positive
mercy is treating a person justly, | mean to appeal to the more richlygdxmodern
concept of substantive justice.

| tweak Seneca’s account in a fifth respect. According to my view, exercising
positive mercy is treating a person justly whejustsocial rules (rather thaany social
rules, just or unjust) call for harsher treatment. For the purpose of the disselta
define an unjust social rule as a rule that is incompatible with a full theoryiti¢adol
justice. That is, the full theory rejects the rule based on a principle of justoatrast
unjust social rules to decent rules. A decent social rule is compatible witrs(tiwdt i
ruled out by) a full theory of political justic&®

The exercise of positive mercy treats a person with justice in derogatrorafr

unjustsocial rule that calls for harsher treatment. | depart from Senecaisndc this

190 generally refrain from using the term “just rule.” This label connfiteme at least)
that the rule is entailed by—rather than simply compatible with—a theory atpbli
justice.
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respect in order to distinguish positive mercy from the closely related carfeagtity
that Aristotle defends and contemporary literature and practice draws%ipon.
Seneca’s account, mercy and equity are easily run together. On my adapteu,ahe
distinction remains securely in place and can help provide a more richly texture
understanding of positive mercy and equity.

Equity, argued Aristotle, is tailoring judgments to the particular feainfra case
rather than simply rendering judgments based on a strict application of’fuleshis
defense of equity, Aristotle maintains that justice depends on particulafitases that
laws, given their generality, cannot capture. The generality of rules is not a
imperfection or failing of the rules themselves that can somehow be'fkedes must
be general in order to be rules. Due to their generality, however, rules do nalyperfec
track justice and so derogation from the rules is sometimes required to aokiee |
Equity is derogation occasioned by a gap between the generality of rulégand t
particularities to which justice is sensitive.

The exercise of both equity and positive mercy involves departing from rules in
order to act in a substantively just manner. Equity and positive mercy are djfferent
however, in (at least) two respects. First, equity has a broader scopensiaxthan

positive mercy. The exercise of positive mercy is limited to the modulationsif ha

101 Nussbaum, “Equity and Mercy.”

192 Nicomachean Ethiggrans. Irwin, Bk. 5, Ch 10, 1137b 10-35. Aristotle limits his
discussion of equity to laws. His discussion, however, can be applied to all (other) social
rules.

193 As Aristotle puts it, “the source of the error is not the law or the legistatothe
nature of the object itself, since that is what the subject matter of actiomsnd to be
like,” (ibid., 1137b 15).
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treatment (generally punishment) in the downward direction. The exer@s@iof can

give a person lessr moreharsh treatment than rules prescribe in a given case. A judge
can also exercise equity with respect to decisions that do not necessaiig ithe
modulation of punishment. A judge can exercise equity whenever she is in a position to
uphold any kind of rules, which due to their generality, call for an unjust decision. For
example, a judge can exercise equity in making decisions about the adryssibili
evidence and various points of trial procedure. A judge generally cannot exercise
positive mercy when making these kinds of decisions because they generally do not
involve modulation of punishment.

The more important difference for my purpose, however, is that the exercise of
equity derogates from rules on different grounds than the exercise of positoye rAer
exercise of equity locates the grounds for derogation in the complexity of thicspec
case to which the rules are being applied whereas an exercise of ovateg the reason
for derogation within the rules themsel/8%5.Equitable derogation from rules is
occasioned by the gap between justice and the necessary generality, oheunbss|
derogation, on the other hand, is occasioned by the gap between justice and the
unnecessary imperfections in rules. In Aristotle’s words, equity iscéfication of law
insofar as theniversalityof law makes it deficient” (emphasis miri). But positive

mercy is a rectification of law insofar as ttreelty or injusticeof law makes it

1941 am indebted to Emily Kelahan for her help in formulating this distinction.

105 Nicomachean Ethicgrans. Irwin, Bk. 5, Ch 10, 1137b 25.
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deficient’®® The general/particular problem to which equity responds is a necessary
feature of rules, but the injustice to which positive mercy responds is not necessary
Unlike positive mercy, equity would not be an endangered species in a society with
perfectly just rules. Equity, guaranteed its place in the best possible gotitythe mind
of Aristotle the philosopher. Mercy, mired in the muck of imperfection, is drawn from
the stuff of Seneca the jurist and politicf&h.

In a criminal justice system with perfectly just rules (or even all anddedgnt
rules), positive mercy would be obsolete. Like an appendix in the human body, it would
be a non-functional vestige of a less perfect age. Beccaria seemseta@greaining

that mercy should be excluded if the penal code were made pé&ffdaterestingly, only

19 jeremy Bentham recognizes a similar distinction, but puts it in terimtegsreting

the will of the legislator and he does not use the labels equity and positive merc
Interpretation may be distinguished into strict and liberal. It may be stiliet
where you attribute to the legislator the will which, at the time of makinfathe
as you suppose, he really entertained. It may be stiled liberal where thewvill
attribute to him is not that which, you suppose, he really entertained, but a will
which, as you suppose, he failed of entertaining, only through inadvertency:
insomuch that, had the individual case which calls for interpretation been present
to his view, he would have entertained that will, which, by the interpretation put
upon his law, you act up to, as if it had been his in reakliyuity involves this
kind of departure from the letter, but not the spirit, of the]lavsay through
inadvertency: for to attribute to the legislator a will which you suppose him to
have failed of entertaining though any other cause than inadvertency, that is from
wrong judgment or perverse affections, and to act accordingly, is not to interpret
the law, but to act against iPsitive mercy involves this kind of departure from
both letter and spirit of the lajv(Limits of the Penal Branch of Jurisprudence,
Section 16, “Idea of a Compleat Law,” 130)

197 Seneca received mercy from Caligula who had intended to execute him on grounds of
having aroused his jealousy. Later, Seneca was not so lucky. Ironically, haomnasy
sentenced to death by Nero, the man to whom he had addressed “On Mercy.” He was
forced to commit suicide and chose to do it by reenacting the last hours oESoSat
Reinhardt, “Introduction,” irDialogues and Essaygans. Davie.

108 Becarria writes:
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one regime has ever officially abolished mercy—and that regime wasalhadigtimistic
about the prospect of achieving perfect justice. The unique and short-lived experim
occurred in 1789 during the French Revolutith.

Before moving on to compare positive mercy to negative mercy, | would like to
briefly describe the relationship between positive mercy and justice theseyabout this
relationship in the next chapter). Following Seneca, | maintain that positreg e
continuous part of justice. It is not, however, equivalent to the whole of justice. All
exercises of positive mercy are exercises of justice, but not alise®af justice are
necessarily exercises of positive mercy. Justice involves a gréataleathan correctly
doling out (or withholding) punishment and other harsh treatments. It involves, for
example, developing and maintaining institutions that respect civil righésing people

as free and equal persons, and fairly distributing goods and services.

As punishments become more mild, clemency and pardon are less necessary.
Happy the nation in which they will be considered as dangerous! Clemency,
which has often been deemed a sufficient substitute for every other virtue in
sovereigns, should be excluded in a perfect legislation, where punishments are
mild, and the proceedings in criminal cases regular and expeditious. This truth
will seem cruel to those who live countries, where, from the absurdity of the
laws, and the severity of punishments, pardons, and the clemency of the prince
are necessary(“On Crimes and Punishments,” 97-98; emphasis mine)

A similar view is endorsed by Filangieri: “If a pardon is just the law @wyr but if the

law is not wrong a pardon is,” (as quoted in Walker, “The Quiddity of Mercy”). For

modern defenders of this general kind of view, see Leslie Sebba, “The Pardoning

Power;” Walker, “The Quiddity of Mercy,” and Pearn, “The Quiddity of Mercy—A

Response.”

199 Moore,Pardons Moore puts the point in terms of “pardon” rather than “mercy,” but
given my definition of positive mercy and her definition of pardon, the two are roughly
the same. Moore explains that pardoning was abolished in 1789, but ad hoc procedures
for clemency developed over the course of the following ten years. The pargdoniag

was formally granted to First Consul in 1802.
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Within the more limited context of justice in criminal punishment, positive mercy
might be extensionally equivalent to justice, but (I hope) this is a rare stdtairsf a
One can only exercise positive mercy in a case if unjust social rules (ticksle but are
not limited to laws) call for overly harsh punishment in that case. One cansexerci
justice regardless of whether the relevant social rules are unjust or nibthéfsocial
rules bearing on criminal punishment are unjust in a society (as perhaps teeg we
Seneca’s time), then positive mercy would be extensionally equivalent tejusthin
the context of criminal punishment. | hope such a state of affairs is the excapd not
the rule in modern political communities!

With the account of positive mercy in place, | turn to compare it to negative
mercy. These two concepts of mercy do not have much in common. Negative mercy is
sparing from deserved harsh treatment and positive mercy is derogatmgufes to
give just treatment (generally in the form of punishment). Negative msedistinct
from justice and positive mercy is continuous with justice. Negative mercy is
supererogatory, not necessarily justified by reasons, and driven by emotigoisylikia
contrast, positive mercy is morally required, justified by reasons, and nosagiges
driven by emotions like pity. Positive mercy cannot be exercised umgsst social
rulescall for excessively harsh treatment toward some people. Negative meioy ca
exercised regardless of whether operative social rules call for teptbd much, or just
enough harsh treatment toward offenders. The concept of negative mercy iscpanasiti
the concept of desert (usually “just desert”), but positive mercy has poterftat free
from desert (insofar as just treatment can be determined without an apgeséit).

Given that negative mercy is a departure from justice and is neverthetesstg
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presupposes thaisticesometimes calls for excessively harsh treatment toward
offenders. Positive mercy presupposes no such deficiency in justice. Posittye mer
departs from social rules and presupposes that social rules are somehaemtdofiti
negative mercy presupposes that justice is somehow deficient.

Given the stark contrast between positive and negative mercy, one might object to
my labeling of positive mercy asercy The concept is so different from the familiar
concept of negative mercy that one might not want to call it “mercy”.&falldefend
the label “positive mercy” on the basis of three reasons. First, historical evidenc
suggests that many people (other than Seneca) have used the term “mexiey ttothe
concept of positive mercy or something closely akin t6'itSecond, there are many
actions that we call “mercy” today that are instances of positive, rathrenéggative
mercy. For example, people commonly say that pirates, black knights, and even Nazis

show (positive) mercy when they spare their victims from harsh treatfieBtrely this

1% There are really two worries with the label “mercy.” The firstnwowhich | address
here, is “why does positive mercy share the term ‘mercy’ with negativeyfaieihe
second worry is “why not call an exercise of positive mercy an exercainfold
fashioned justice?” | address the second worry in the Conclusion of the dissertat

11 «The prerogative of mercy in the English legal system, for example, seasfar
centuries to distinguish the punitive treatment of those who had killed intentionally from
those who had done so accidentally, a distinction not drawn by the law of murder,”
(Tasioulas, “Mercy,” 113).

112 A BBC News article reports the following incident as a case of meeey*@Glass of

Milk ‘Saved’ Nazi Victim”). A visibly pregnant Jewish woman was on a train heaola
concentration camp during World War Il. En route to the camp, the train stopped in a
small farming village and everyone was forced to get off the train. Egmg@nt woman,

who had not eaten anything in three days, looked extremely ill. A farmer who happened
to be in the area reached out to give the woman a glass of milk. A Nazi guard saw the
farmer reaching out to the woman. According to the rules, no passengersioveee &b
receive food or beverages so the guard lifted his arm as if to strike the womawnent pr

the farmer from giving her the milk. But the guard did nothing. He stood by and
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IS not negative mercy; their victims do riservethe harsh treatment from which they
are spared™ Third, negative and positive mercy share two important similarities despite
their differences. Given these similarities, it makes sense for themréotBhderm
“mercy.” First, both negative and positive mercy involve a powerful person withholding
harsh treatment (generally punishment). Second, negative and positive mdrathare
thought to flow from a recognition of human imperfection; negative mercy flows from a
recognition of the frailty of human individuals (no one is perfect, we easilybtum
“there but for the grace of God go 1”) and positive mercy flows from a rettogmif the
frailty of social rules and human institutions (social rules areyramtfect, most
institutions fail to be perfectly just}?

These reasons support my decision to call the concept that | have adapted from
Seneca’s work “positive mercy.” If the reader remains unconvinced lilinew reasons,
| invite her to substitute the term “positive mercy” with “clemency” (fromeda’s
“clementia”). | do not want the label to impede the argument of the next section and

chapter: the use of negative mercy faces several challenges in the contewinafl cri

watched the woman gratefully receive and drink the milk. He never strisekda word
to the woman or the farmer. The article calls both the Nazi's and the farcterissa
“mercy.” Both are positive, not negative mercy.

13 Rainbolt makes this point in “Mercy: An Independent, Imperfect Virtue.”

2 The etymology of the term “mercy” is perhaps a fourth reason to call bothveegati
and positive mercy “mercy.” The etymology of “mercy” is often tracethéc.atin
“misericordia” which means pity or sorrowful heart at the sight of anotherfersid.
This etymological root supports the use of the term “mercy” in the label “negative
mercy.” There is another root that supports the use of the “mercy” in the labeivgosi
mercy.” The etymology of “mercy” is also traced (by way of thenEiné'merci”) to the
Latin “merces” which means giving what is owed, payment that is due, or énatatimat

is deserved Oxford Latin Dictionary
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justice systems, but what | call positive mercy is apt to play an impooianhrthose
systems.
Section IV: Stumbling Blocks for Negative Mercy

Having identified and contrasted negative and positive mercy, | turn to compare
their respective merit in the context of a criminal justice systénn this section, |
present two problems for using negative mercy in a criminal justice sy3iteese
problems are not meant to blow negative mercy out of the water in crimina¢juziico
raise important challenges to it. Instead of (or while we are) holding ouh hoeat
resolution to these challenges, | recommend that criminal justice systegstdate and
potentially revive positive mercy. Positive mercy is not susceptible to dbéeprs of
negative mercy and, as | discuss in the next chapter, has a great deal of nsenivin
right.

The first problem with the exercise of negative mercy in a criminal gisyistem
has its roots in a longstanding concern about the independence of mercy frontifistice

Negative mercy is defined as being independent from justice. But if mencersd

115 By “criminal justice system,” | do not mean any centralized authorityethgages in
judging and punishing a set of offenses. | mean a public institution that isahatige
achieving justice in response to a set of offenses. | assume that a publitonstit
charged with achieving justice is obliged to treat like cases alike. minal justice
system, in the way | am using the term, is committed (at the very leds¢) booad aim
of justice and to the more particular aim of maintaining formal equality &htaeating
like cases alike).

118 This problem has its roots in a puzzle that was first articulated by St. AnShkm.
puzzle has been dubbed “the paradox of mercy” and it has been the focus of much
concern in philosophical literature. See Anselm, Murphy, Rainbolt, Tasioulas, iend Br
Anselm resolves this puzzle by maintaining that mercy is part of justideed mercy is
the very root of justice according to Anselm. In this respect, Anselm appdses t
working with the concept of positive mercy rather than negative mercy. | abtedde
Marilyn Adams for insightful conversation on this point.
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independent from justice, then mercy requires some departure from justice. riiepa
from justice, however, is unjust. We should not act unjustly, so we should not show
mercy. A common response to this problem is to suggest that not all departures from
justice are unjust (they are perhaps a-just). This response may be hedpiukein
contexts, but it is unsatisfying in the context of a criminal justice sysf2omg justice is
the criminal justice systemigison d’étre A system that exists to do justice should not
depart from justice, regardless of whether a departure from justiceily Speaking
unjust or simply a-just. We should not advocate for departures from justice in the very
pursuit of justice. Let the departures happen elsewhere.

The second problem with negative mercy in criminal justice arises from actonfli
between the supererogatory nature of negative mercy and the requiré&foemiab
equality in criminal justice. | assume, not implausibly, that officiatsg in the
criminal justice system are obligated to treat like cases alike. Supposedhat
defendants, D1 and D2, have committed similarly serious crimes, causitay sianms,
with similar kinds or levels of culpability. In order to rightfully show mercy fiodnd
not D2, a relevant reason must distinguish D1 from D2. Otherwise mercy would violate
the obligation to treat like cases alike. Suppose a good reason does distinguish D1 from
D2 and a judge grants mercy to D1. Now suppose the judge encounters D3 who has
committed a crime with similar seriousness, harm, and culpability as D1ZandHe
reason that distinguished and grounded mercy for D1 also applies to D3 (and D3 has no
other features that relevantly distinguish him from D2). On pain of failing tolikea
cases alike, the judge is obligated to grant mercy to D3. But negative mercy is

supererogatory, not obligatory; it is never morally required. Unless crimirniggjus
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systems relinquish the obligation to treat like cases alike, they cannotilifightf
accommodate the exercise of negative métty.

The features of negative mercy generate these two problems. Powtoreis
immune from these problems because the concept of positive mercy lacks the tension
generating features of negative mercy. The second problem does not caissebe
positive mercy is reason-governed and morally required rather than moradligadpti
The first problem does not arise because positive mercy is part of justisdivePmercy
has moral value not because it tempers justice, but because it is part of Pefitee
mercy’s particular aim, which is part of the broader aim of justice, is teattytemper
unjust social rules and give offenders just punishment.

My point, however, is not to show that positive mercy outperforms negative
mercy in problem contests. Contemporary philosophers have crafted interesting
responses to these (and other) problems with negative mercy in criminal justee
responses generally fall into one of two camps. Both camps agree that tifie use
negative mercy—as understood on the received view—poses initial problems and
challenges in the context of criminal justice. The optimistic camp niasfaat the
concept of negative mercy can be adequately fixed for use in the criminzd gysttem

by altering or abandoning one (or more) of the features of the received¥idive

Y7 Duff, “The Intrusion of Mercy,” and Harrison, “The Equality of Mercy” dissus
versions of this problem. Anselm also worries about this kind of problem. Although he
finds a resolution to the first problem, he asserts that we cannot resolve the second
problem: ‘No reasoning can comprehend whpm those who are alike in wickedness,

you [God] save some rather than others through your supreme goodness and condemn
some rather than others through your supreme justiéeysfogion Ch. 11, 14).

18 The following authors argue for rejecting (or reinterpreting) one ofetiifes of the
received view of mercy. Johnson and Card reject the idea that mercy is distimct f
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pessimistic camp retorts that the relevant feature(s) of mercy dammatiandoned
without changing the topic or improperly distorting the concept of nigfcynwilling

to discard any of the features of mercy, the pessimists generally respgbagtazles by
recommending that we resign mercy in the criminal ¢8lia the trash heap of archaic
political ideas.

Rather than adjudicating between these camps and declaring a victor, | @opose
compromise between them. | maintain that the optimists are on to somethimghehe
defend an altered kind of mercy in the criminal justice system. Instead ofioefevhat
the pessimists take to be a contorted version of negative mercy, | suggest (regadopt
positive mercy for use in the contemporary criminal justice systema Miferent
concept of mercy, but it has a venerable lineage and, as | will show in the next,ahapter
is still a useful concept today. | am offering an olive branch in the form ofanative
positive view, not indicting either side.

The compromise | propose neither proves or denies that negative mercy is apt for
use in the context of criminal justice. Some may want to further analga¢iveemercy
and make room for it in criminal justice in spite of (or in light of) its problematic

conceptual features. | have no “knock-down” objection to such an approach, but it is not

justice. Smart, Walker, Brien and Tasioulas reject the supererogatory aatnercy,
holding that mercy is morally required when certain reasons apply. Walker siod/@a
also reject the view that mercy is not reason-governed. Still other authorslisued to
make distinctions within kinds of mercy, holding that mercy is sometimes alylygatd
sometimes supererogatory (see Sterba and Rainbolt).

119 See Hurd, Markel, Statman, Harrison, Nuyen, and Murpbsgiveness and Mercy

120 Most critics refrain from making the strong claim that meeozy courtshould be
resigned to the trash heap. They generally do not object to the use of mercy in the
context of interpersonal interaction (Hurd), private law (Murphy), and theolbgyef).
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my own. My argument is that discussion of mercy in the context of criminalgustic
should not be limited to negative mercy. Positive mercy not only lacks the problematic
conceptual features of negative mercy, but as | argue in the next chapter, it @so has
great deal to say for itself in its own right. | will not show that it is wrongdp st
investigating the use of negative mercy in criminal justice, but that yopmmto carry

on as if negative mercy were “the only game in town.”
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CHAPTER 2: DEFENSE OFPOSITIVE MERCY

“The American Bar Association should consider a recommendation to reinvigozate
pardon process at the state and federal levels. The pardon process, of late, seams to ha
been drained of its moral force. Pardons have become infrequent. A people confident in
its laws and institutions should not be ashamed of mercy.”

~US Supreme Court Justice, Anthony Kenrfétly

Although modern criminal justice systems respond to crime in a considerably
more humane fashion than the Roman Empire, they still harbor some unjust social rules
that call for excessively harsh punishments. The existence of such unjustvelleseg
to ampleoccasiondor the exercise of positive mercy, but it is unclear whether officials
in criminal justice systems should actually exercise positive mercy withnogcasions
arise. If, for example, an unjust law requires a judge to give an offend&cessively
harsh sentence, should the judge derogate from the law and give the offender a just
sentence?

Seneca does not seem to think twice about advocating for the use of mercy. After
all, exercising positive mercy gives substantively just treatment tod#fs in individual
cases. A modern audience, however, should think twice about directly importing
Seneca’s approach into the modern context. Seneca lived in a context in which formal

justice under law was virtually non-existent; he was writing to Nero who wed Iyl no

one and who had absolute power. Officials in modern criminal justice systemss(judge

121 Address at the American Bar Association Annual Meeting.



lawyers, police officers, wardens, etc.) are in a very different posifibey arguled by

the lawsof the institutions in which they operate and through which they are given
restricted power. Unlike a Roman Emperor, their proper aim is not to single-handedly
mete out substantive justice in each case that comes before them. They aaeednst
by formal justice under law; their proper aim is generally understood to be achievi
justice under the rule of lawThe fact that positive mercy does substantive justice in
individual cases does not necessarily give them, unlike Nero, an appropriate oeason t
show positive mercy if doing so stands in violation of law.

Seneca’s work is of interest to a modern audience because (among otheitthings)
directs our attention to positive mercy, but not because it articulates good resisons
modern government officials to exercise positive mercy. We fortunately livearya
different political climate than Seneca and his audience. If we aresit@éna using
positive mercy in modern criminal justice systems, we must do our own work to defend
it.

In this chapter, | aim to do this work. My objective is not to show that specific
criminal justice systems should incorporate a practice of positive nreeryyiparticular
fashion. Rather, my objective is to show that officials within criminal justyséeems
have standing reason to exercise positive mercy and that most political cdi@snawve
standing reasoto incorporate a general practice of positive mercy into their criminal
justice systems. To see what reason stands in favor of positive mercy,dthmgea
general practice of positive mercy might work and explore some of its adesrand
potential challenges. In Section I, | present an outline of how a political goitym

might incorporate a practice of positive mercy into its criminal justiseegy. With this
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outline in place, | begin my substantive argument for why officials have reason t
exercise positive mercy and why political communities have reason to inderpora
practice of positive mercy in their criminal justice systems.

To argue that officials have reason to exercise positive mercy, | distinguis
between two types of positive mercy: a) law-abiding positive mercy tpaires
derogation from a social rule that is not a law and b) outlaw mercy thatee
derogation from a law. In Section Il, | show that officials have reason toigx¢aw-
abiding positive mercy. | also argue that political communities have reason to
incorporate a general practice of such law-abiding positive mercy. hoiSéctt! take
up the significantly more challenging question of whether officials hawenda
exercise positive mercy when doing so requires them to derogate from lagngBging
in a substantial analysis of the value of the rule of law in modern political cortiesyii
argue that judges have reason to exercise such outlaw positive mercy. | gshow tha
exercising positive mercy is a way for judges to do justice not outside of the tale, of
but in service to the rule of law. On the basis of this argument, | conclude thiaapoli
communities have reason to incorporate not only a general practice of langahilicy,
but also a judicial practice of outlaw mercy. In Section IV, | consider and respand to
powerful objection to my argument. To conclude the chapter, | say how my discussion
and defense of positive mercy in Part 1 of the dissertation leads to Part 2 of the
dissertation.

Section I: Outlining a Practice of Positive Mercy
A criminal justice system that has incorporated a practice of positikeynise

different from one in which officials occasionally exercise positive ynasc‘one-off”
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acts. This section provides a tentative description of how a criminal justteensysght
incorporate a practice of positive mercy. The description is not meant as a policy
recommendation; it has neither the detail nor the requisite analysis to stupRather,
the description is meant to fill-out the potential role that positive mercy camnpda
criminal justice system so that we can better analyze its potential me

A criminal justice system that has incorporated a practice of posigveyrnwill
have basic guidelines about which officials can exercise positive mercy,tiade
should do so, and how they should do so. It should also have a procedure designed to
hold officials accountable for their decisions to grant positive mercy.

Who? A political community can incorporate positive mercy into its criminal
justice system by giving any number of officials the authorizationaotgrositive
mercy. Almost any type of official with control over criminal sentencsngn eligible
candidate for granting positive mercy. Not all types of officialsegreally good or
advisable candidates for showing positive mercy, but I list them all bet¢ayseeem
reasonably eligible for the task. Judges are perhaps the most obvious caheickaiss
they play the most visible role in deciding criminal sentences. Juriesstabeal
authorized to show positive mercy when they play a role in sentencing (as they do in
capital cases in the American system). Prosecutors can also be authormed to s
positive mercy when they are deciding which charges to press, which sentences to
recommend, and which bargains to negotiate. Probation and parole officers are als
eligible candidates; they can suggest mercy in their sentencing recdatinas and
they can grant mercy in deciding parole and probation conditions and in deciding on

whether to report offenders who violate terms of parole or probation. Prison wardens and
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guards may also be authorized to show mercy to offenders by improving conditions
within the prison to make sentences less harsh. Police officers generallytlaorized to
show positive mercy by deciding whether or not to arrest someone. In sonmakrim
justice systems, many of the above officials already have authorizeetidis¢hat they
can use to show positive merty.

In many political communities, the executive branch of government is given
broad clemency and pardon power that it can use to exercise positive mercyspattt re
to criminal punishment. The executive branch, however, does not operate as a part of the
criminal justice system. It exerts an important, éxternalinfluence upon it. As such,
the executive use of positive mercy falls slightly outside my aim of invésiigthe use
of positive mercywithin criminal justice systems. That said, however, | agree with
Anthony Kennedy (quoted above) that the executive pardon process should be
reinvigorated. The arguments of this chapter can lend indirect support to thehaai
executives have reason to make use of their pardon power to exercise positive mercy

When? A criminal justice system that has incorporated a practice of positive
mercy should give officials rough guidelines on when to show mercy. For exahgple, t
guidelines could recommend showing mercy when two conditions are met. The first
condition is that an applicable law(s) and/or other social rule(s) is unjust audpes
overly harsh punishment. The law/rule might be entirely unjust (no amount of exceptions
can make the rule just—for example, Aryans are superior to Jews) or theybmight
partially unjust (the rules can be salvaged if a few more exceptions Wnatout). The

second condition is that the official has it within her power not only to withhold an

122 Kadish and KadisHiscretion to Disobey.
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excessively harsh treatment from an offender, but also to respond to offender in a way
that is just (or at least significantly closer to jug®).

How? A criminal justice system that has incorporated positive mercy should have
rough guidelines on how officials should show mercy. These guidelines may waalg|
from official to official (the way a judge ought to show mercy may be vdfgrdnt from
how a prosecutor ought to show mercy). As will become clear for reasohslid@atss
in the next two sections, | think the guidelines should recommend that officials show
mercy publically; that is, in a fashion that is open and transparent to all membees of t
public. When possible, officials who grant mercy should publically articulate thei
reasons for granting mercy (and the reasons should be public reasons ratties tha
official’s personal preferences). Officials should assert that théramewhich they are
derogating is unjust and explain why it is unjust. They should also explain why the
merciful response (whatever that might be) is just. | suspect that publitibelp get
the most out of a practice of mercy and limit officials’ abuse of the poweatd grercy.

Accountability?A criminal justice system that has incorporated a practice of
positive mercy may have a procedure for reviewing officials’ decismsbdw mercy.

A political community may hold officials accountable for mercy decisions bygterg a

scheme that is specially tailored for periodically reviewing mercisams. Or it may

123 This condition might often fail to obtain for members of a jury because the jury often
has very limited options. Suppose a jury is only given two options to choose between:
they can sentence a man to death or sentence him to only five years in amminim

security prison. The jury decides that sentencing the man to death would be unjust, but
they also decide that sentencing him for five years would be unjust (suppose he is a
violent serial killer who is almost certain to strike again, and again). Ifrs@ntethe

man to five years would be a worse miscarriage of justice then senterming dheath,

then the jury is not in an appropriate position to grant positive mercy. They should leave
it to the judge who is empowered to give the man a just sentence.
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hold officials accountable for mercy decisions within the general schemealfgady has
in place for holding officials publically accountable. Either way, officr® reduce
just sentences for bad reasons (like cronyism, nepotism, racism, or sexisghrify
such miscarriages of justice with the name “mercy” should be held accountable. The
may be held accountable for abusing their power in a variety of ways; thisiiodec
might be overturned (if that is an option), they may be publically criticized, @lenie
promotions, fired, or even criminally punished. There is a great deal more to be said
about how officials should be accountable for their decisions to show mercy, but |
postpone this discussion until | have more carefully investigated the rehaboficials
have to exercise mercy in modern criminal justice systems.
Section II: Law-Abiding Positive Mercy

The exercise of positive mercy in a criminal justice system grantsarparust
punishment (that might meao punishment, a shorter punishment, or an otherwise
lighter punishment) when unjust social rules operative in the system would haee call
for harsher punishment. In order for a person to exercise positive mercy, she must
derogate from some unjust social rule. Sometimes the exercise of potererequires
the granter of mercy to derogate from an unjust social rule that is not adaw a
sometimes it requires the granter to derogate from a law. In this séetigne that
officials have reason to exercise positive mercy when doing so does not reguoirt
derogate from the law. In the next section, | analyze cases in which posiigg does
require officials to derogate from the law.

| begin by explaining when occasions for such law-abiding positive mercy arise

Sometimes criminal justice systems have unjust informal rules, policieendegal
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customs that call for overly harsh punishment toward criminal offenders. Nalnlégs

exert a great deal of influence over the way that many criminal jsststems treat

criminal offenders. For example, informal (or formal) social rules ofterimp the way

in which prosecutors cut deals, how parole boards are expected to interpret dnd weig
various factors, how wardens run prisons, and the ways in which judicial discretion is
appropriately used and abused. The law is often silent on whether officials should follow
these rules or not. Suppose that one of the rules is unjust and that an official is not legall
bound to follow it. If she deviates from the rule to give an offender just, rather than
overly harsh treatment, the official exercises positive mercy in abasng fashion.

Officials have two reasons to exercise positive mercy in such a lawrgbidi
fashion. First, and most obviously, officials have reason to do justice under law s&d the
exercises of positive mercy do justice under law. If an official were tdld positive
mercy when she had occasion to exercise it, she would deny an offender substantively
just treatment when the law provided her with the opportunity to provide it. This kind of
behavior might be acceptable in rare circumstances, but in general, officiald avoid
it and show positive mercy when they have occasion to do so.

The achievement of substantive justice is also a reason for officials tisexte
closely related act of law-abiding equity. Sometimes a social rulart¥srexcessively
harsh treatment in a given case but the rule itself is not unjust. If theloffinit legally
bound to follow the rule and she derogates from it in order to give an offender just
treatment, then the official exercises law-abiding equity. | do not, howeveusdis

equity in great depth here because my focus is on positive mercy.
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In addition to doing justice under law, officials have a second reason to exercise
positive mercy (this reason does not seem to apply to equity). The exerciseioé posit
mercy is one way in which an official can fulfill her moral obligation to support just
institutions. Following Rawls, | assume that members of a political comyaunit
officials as well as non-officials—have a pro tanto moral obligation to suppdrt
maintain existing, minimally just institutions within their community. Part of what it
means to support these institutions is to correct for injustice that is harhtnedtihem.

(Just as part of what it means to support and maintain one’s health is to root out disease
harboring within it.) A person who conscientiously fulfills her duty to support just
institutions keeps a critical eye out for injustices that might be lurkitgmor glaring

on the surface of) those institutions. Insofar as there is injustice within tietiost she
stands in active opposition to it and acts in ways that are conducive to rooting it out.
There are several courses of action she can take to do so. For example, she dan lobby
vote, or pass (if she is a legislator) new legislation; she can raise pulaieness, or

engage in symbolic protest

Law-abiding positive mercy, | contend, is a way for officials within crahin
justice systems to support the just instituti8in which they work and which they

generally know the most about. The act of positive mercy takes an active gaarst a

122 The assumption is squarely shared by Rawheéry of JusticeSec. 51-53). Rawls
argues that individuals have a natural duty to support and comply with just institutions.
Rawls thinks officials have a special duty (special in the sense that naatsffic not

have it) to comply with law that is rooted in the duty of fair play.

125 Eor insightful discussion of this method, see Hill, “Symbolic Protest and Caftulate
Silence.”

126 | assume that most criminal justice systems are at least miyjostlinstitutions.

53



unjust social rules in the criminal justice system, derogating from theaube they are
unjust and not worth having in the system. In many cases, the act of positive mercy not
only takes a stand against an unjust rule, but also is conducive to calling forth positive
change in the rul&’ If positive mercy is strategically exercised in public or “on record,”
it can add to (or establish) a body of practice (including but not limited to legal
precedent) surrounding an unjust rule that can fund positive change of that rule. Like
protests that are sometimes “only” symbolic but sometimes bring about sighifica
reform, positive mercy will sometimes have no effect on changing the rules and
sometimes will have considerable effect. Either way, the exerciseitv@asercy is a
way for an official to fulfill her obligation to support just institutions. Thisoeato
exercise positive mercy stands in addition to the first reason that offiesdstt exercise
law-abiding positive mercy: to do substantive justice under law.

Unfortunately, a variety of obstacles make it difficult for officials twognize
and act on occasions for positive mercy. Officials often internalize infooull sules
and policies; they often take them for granted as correct and apply them witkoahd s
thought. Officials who do not exercise law-abiding positive mercy when they tmudbt
so might aptly be described as guilty of a callous (perhaps cruel) convestionakhe
maintenance of a brutal status quo. As history teaches us, it is easy for pdalbiato

this kind of behavior and often difficult for individuals to resist it. To exercise pesiti

127 pearn agrees that mercy is conducive to rooting out injustice in institutionsesd go
even further, arguing that “mercy is a necessary but not sufficient componém f
evolution of a number of human institutions, of which the law is but one example,”
(“Quiddity of Mercy,” 603). He takes rules of war as an example to illugtratgoint.
Acts of derogation from norms of brutality on the battlefield by powerful individual
developed into rules of chivalry in the middle ages and eventually into modern “jus in
bello” codes.
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mercy, officials must question the rules around them; doing so is often difficult. In
addition to the psychological difficulty of questioning the rules, officials alsag face
social sanctions for questioning and derogating from social rules. Exenotsitiye
mercy is a kind of “whistle-blowing” on bad practice in the criminal justice sysiad it
comes with many of the general difficulties that whistle-bloweregsly face.

Having a general practice of positive mercy would help officials engattpe in
difficult exercise of positive mercy. It would give a name to their praetid make it
more visible for others to see (and be encouraged by). A general pragastoe
mercy would also include an accountability scheme to protect individuals exercis
positive mercy. Like laws and policies that are designed to protect corpariatke-
blowers, an accountability scheme for positive mercy would help protect those who have
exercised positive mercy when they ought to have done so (the protection would prevent
them from losing their jobs or facing other sanctions) and sanction those who abuse the
practice by masking unjust decisions under the name of “mercy.”
Section Ill: Outlaw Positive Mercy

In this section, | argue that officials have reason to exercise posithey mben

doing so requires them to derogate friamr'?® rather than (or in addition to) a non-legal

128 By “laws” | mean laws in Dworkin’s post-interpretive sense. A law “on the books”
may be a law in a pre-interpretive sense, but not in the post-interpretive sensedirfgr

to Dworkin, law is not equivalent to various rules listed “on the books”; rather, law
requires interpretation. When a body of law has been interpreted in its best I

possible (indeed probable) that certain rules “on the books” cannot be understood as
anything but mistakes or aberrations in the law. If what appeared to bé‘anrthe

books” does not fit in the soundest theory or interpretation of the law, then it is not a law
in the strong, post-interpretive sense. Itis only a law in the weak, pre-inter@ense

(it is a law only on its face, “prima facie,” but not a substantive law). Ofiglamost
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social rule. Let me explain the circumstances under which occasions foiosticlv”
exercises of positive mercy arise. Many political communities haversang laws that
not only allow, but require officials to give minimum punishments for certain offéfSes
For my purposes, I call this kind of sentencing law unjust if it is incompatileanfull
theory of justice. In virtue of its generality as a law, a just sentermmgiay prescribe
excessively harsh punishments in a haphazard handful of cases. Judges have occasion to
exercise equity with respect to just laws, but they do not have occasion te@xerci
positive mercy. The exercise of outlaw positive mercy is a response to an unjust
sentencing law.

Generally, an unjust sentencing law is incompatible with a full theory tégus
because it has some defect in virtue of which it prescribes excessivdiypharshments
in an identifiable pattern of (or perhaps all) cd$8sBy “excessively harsh”
punishments, | mean punishments that involve more harsh treatment than is jestifiabl
according to a fully theory of political justice. The defect could be, amongtbihgs,
that the law fails to draw distinctions where distinctions ought to be drawn ¢ons,

by prescribing the same punishment for mentally insane offenders as fesute s who

criminal justice systems have a duty to uphold law in the strong, post-intez atise,
but not in the weak, pre-interpretative sense. Dwotlamy’s Empire 107-108.

129 oIl Western nations have passed legislation that removes or severely disinishe
judicial discretion in criminal sentencing. Roberts, “Public Opinion and Mandatory
Sentencing.”

130 There may be other sentencing laws that are incompatible with a full thfgasfice
because they have some flaw that assigns too little punishment in a set oflteses.
laws are not my focus here. My argument in the latter part of this section canibd appl
to show that derogation from these laws generally conflicts with the ridevofin

contrast, | argue that positive mercy serves the rule of law.
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commit the same offenses), or that it draws distinctions where they should not he draw
(for example, by prescribing more punishment for black offenders than whibelefte
who commit the same offenses), or that it otherwise requires punishments that are
morally unjustifiable (for example, by prescribing twenty-five to $é&ntences for petty
theft like stealing a TV or some vidéd%. Without introducing any greater injustice,
legislators could remove these laws or add exceptions to them to prevent them from
prescribing overly harsh treatment toward types of offeridérkegislators should do so,
but sometimes they do not. Through negligence, iniquity, political pressure, or other
reasons, legislators sometimes let these unjust sentencing laws pdhgstystem.
These unjust laws are the focus of the remainder of this chapter. They leave
officials in the criminal justice system in a sour predicament. We dbntiak that
officials are charged to do substantive justice while remaining withinoth&traints of
the law; they are to segkstice under law The unjust laws described above, however,
make it impossible for the official to give certain offenders a substayjivet outcome
while remaining within the constraints of the law. Should an official uphold theisara
cases where they require her to mete out excessively harsh punishment tas#fedde
should she derogate from them in such cases and deliver substantive justice to the

offender who stands before her? If she takes the latter course of action, she shows

131 About 8,500 people in California are serving twenty-five to life sentences under the
three-strikes law. About 3,700 of them are serving twenty-five to life sergéfar a

third strike that was neither violent nor serious,” (Bazelon, “Arguing ThnéleSt). An
army veteran with a heroin addiction is currently serving fifty yearstealing videos
worth $150 from a K-Mart. The Supreme Court affirmed his sentence in Lockyer v.
Andrade, 538 U.S. 63 (2003). See also Pater, “Struck Out Looking.”

132 | am stipulating this fact in order to carve out the particular class oftuajus that |
am talking about in the rest of the chapter.
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positive mercy. The question is: should she, or does she have any good reason to show
positive mercy in such an outlaw fashion? (Henceforth in this section, | use “positive
mercy” to refer to the exercise of positive mercy in such an outlaw fashion.)

In what follows, | argue that officials in the criminal justice systenelssanding
reason to exercise positive mercy. First, | give what | take to be sheds® against
positive mercy: it seems to be at odds with_the rule ofdawh has considerable
instrumental and non-instrumental value in political communities with minymuest
legal systems. Second, | argue that, contrary to appearance, positivesemeesyrather
than threatens the rule of law in the criminal justice system. | concludedbtar as
officials have reason to pursue justice under the rule of law, they have reasercisee
positive mercy.
Rule of Law and the Case Against Positive Mercy

To begin, let me explain what the rule of law is and why it appears to conflict
with positive mercy. Legal and political philosophers have developed slightlyediffe
conceptions of the rule of law. Lon Fuller maintains that the rule of law is drthdé#s
achieved, to a greater or lesser degree, when the law satisfies eigptgsinaws must
be general, promulgated, prospective, clear, non-contradictory, possible to keep, constant,
and most importantly for my purposmngruent with the behavior of officials of the
regime'®® For Joseph Raz, the rule of law is the “principled, faithful application of the

law,”*34for Ronald Dworkin it is the “ideal of rule by an accurate public conception of

133 Fuller, The Morality of Law.John Finnis has a very similar conception of the rule of
law and endorses, for the most part, Fuller’'s eight principles. FMataral Law and
Natural Rights270-276.

134 Ethics in the Public Domajr873.
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individual rights,***

and for John Rawls it is “regular and impartial, and in this sense
fair, administration of law.**® Jeremy Waldron characterizes the rule of law very
broadly as “law being in charge in a society.”"He maintains that the philosophical core
of the debate over the rule of law is not really about what the rule a$,léwt about

how, if at all, to structure institutions such that law is in charge. Waldron’s abpnaa

a great deal of merit and it guides me through the argument of this section.

Although legal and political philosophers disagree a great deal over how to
structure an institution such that law is in charge, they do generally agreecastatrie
principle!®® If law is to be in charge, political institutions must meet Fuller’s eighth
principle. The rule of law requires government officials to uphold and apply thaslaw
is, not as they would like it to be. If the officials do not actually apply the law atipea
then the law is “a lame duck” or some other kind of powerless figurehead. dwost as
number of crown jewels can make it the case that Queen Elizabeth Il is ie clharg
modern Britain, so too no amount of generality, clarity, promulgation, or constancy can
make it the case that law is in charge of a political community if itsialf do not

actually apply or enforce the law. Law does not have a magical sceptemdtcule

unless there are officials charged to uphold and apply it. To use Fuller's phfiagdsof

135 A Matter of Principle 11-12
138 Theory of Justice38.
137«Rule of Law an Essentially Contested Concept,” 157.

138 | have the following philosophers in mind: Fuller, Raz, Rawls, Finnis, Dworkin,
Waldron (in most moods), and Colleen Murphy. Meir Dan-Cohen is an exception to the
general trend. He argues that congruence is not necessary for law to rulergathmai

that it is an open question as to whether there ought to be congruence between
promulgated rules and official behaviétarmful Thoughts38-40).

59



must have “fidelity to the law” if law is to rule. If officials toss asider$ that they do
not like rather than uphold them, the laws are not in charge. The officials are in charge

The case against positive mercy is beginning to take shape. An official who
exercises positive mercy derogates from a law instead of applyingriexeesise seems
to stand at odds with Fuller’s eighth principle and the rule of law. But as it sthrsds
not yet an argument against the exercise of positive mercy. So what if this@xé
positive mercy is at odds with the rule of law? To understand the best case against
positive mercy, we need to see why the rule of law is worth having and maintaiing
given political community.

In what follows, | present four values of the rule of law in the context of a
political community with a minimally just legal systéfi. | will return to analyze these

values in much greater depth later in the argument, so | only briefly outline the four

139 limit the scope of my discussion to the value of rule of law in a minimallyggsi
system. In a wicked legal system, it is unclear whether the rule of lats ex has any
instrumental or non-instrumental value. A great deal of the debate inuifeecat the

rule of law bears on this interesting question (see, for example, Colleen MtFphgr

and the Moral Value of the Rule of Law” and Dyzenhd&ezrafting the Rule of Lgw |

do not, however, engage in investigation of this question because it is beyond the scope
of my work here. There is no deep or general challenge to the exerciselivEpusrcy

in the context of a wicked legal system. | assume that officials in wickeldshegams

do not have a strong reason (perhaps no reason at all) to apply the wicked rules of that
system. They do, however, have reason to try to achieve substantive justice for those
who stand before them. Doing substantive justice is a sufficient reason folikeem (
Seneca’s audience) to exercise positive mercy. My focus is on mininnstiggal

systems where the rule of law is present and has considerable value. Aéisastext

in which today’s liberal democracies are situated and in which positive neeey &

deep challenge.
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values here. Following the literature on the rule of law and its value, | groupehe r
law values into two categories: instrumental values and non-instrumental ¥8lues.

The rule of law has (at least) two instrumental values. First, the rule of law i
instrumentally valuable because it is needed in order for law to do its job of gaiding
coordinating human behavior. As Raz puts it, “the rule of law is essential for securing
whatever purposes the law is designed to achi&Velfisofar as the laws in a minimally
just legal system serve some worthwhile purposes (which they do in most modern
political communities), the rule of law has instrumental value in helping theclaeve
those purposes.

Second, the rule of law is instrumentally valuable because it keeps the law
transparent to the public. Among other things, transparency afforded by thelavie of
bolsters the public’s ability to reform the law (they cannot change a |aeyifdo not
know it exists) and it minimizes the chance (and the suspicion) that some peoplg, usual
the elite, have access to secret laws from which they can glean an uvdaitage.

The rule of law also has (at least) two non-instrumental values. First, the rule of
law respects the autonomy of individuals in the political community. It respach
individual as a self-directed agent with the capacity to make decisions areplawn
life—as she sees fit, not as the ruling class deems fit. By ensuring thalinlgepower

is used according to stable, promulgated, and non-retroactive rules, the rule of law

190 This categorization echoes Margaret Jane Radin’s approach in, “Reconsidering
Rule of Law.” She sees two categories of rule of law values: instrumehtes\and
substantive values. | depart from her approach, however, by listing differeas walder
each category.

141 The Authority of Law164
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respects the capacity of an individual to guide her life by her own decisionsh tiiéhe
rule of law is in place, officials judge members of the political communityrdotg to
“standards of behavior that they had a real opportunity to follow. Thus it is theodscisi
and actions of individuals—not the whims of officials—that determine the legal
treatment that individuals receiv&* The rule of law lays out a map upon which we can
chart our own course; with the rule of law, we do not have to constantly guess which way
to jump in order to avoid trouble from an arbitrary and unpredictable will. The rule of
law is not just a tool that happens to bring about a state of affairs in which people ca
make decisions and plans based on reliable expectations (although that is good too!); in
its very structure, the rule of las@spects our capacity make autonomous choices and
plans. It treats us as self-directed, responsible ajf€nts.

Second, the rule of law structures a relation of reciprocity between those who rul
and those who are rulédf It is unfair for rulers to be unconstrained in their use of
power while the ruled are kept constrained by that power. When law is in charge, those
on both sides of political power are constrained. Waldron, picking up on Fuller’s

recognition of the value of reciprocity in the rule of law, explains how thiksvor

142 Colleen Murphy, “Fuller and the Moral Value of the Rule of Law,” 250.

143 Rawls argues that protection of liberty is the primary value of rule of laavdads

not, however, use liberty in the sense of bare negative liberty (as Hayek tends to do in
The Road to SerfdgmRather, he uses protection of liberty in a sense that is compatible
with what | call respect for autonomy. He writes, “the various libertiesfgglings

thatwe may choose to dd we wish, and in regard to which, when the nature of the
liberty makes it appropriate, others have a duty not to interfaregoty of Justice210;
emphasis mine).

144 am indebted to Gerald Postema for encouraging my attention toward this vdae of
rule of law. | am also indebted to Colleen Murphy’s clear exposition and defétiss
value in “Fuller and the Moral Value of the Rule of Law.”
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Suppose the government wants to pursue goal G and decides to do it through rules (i.e.
the rule of law). Officials are then bound to act according to the rules. They cannot ac
outside of the rules with respect to individuals even if doing so helps the government
pursue goal G. Individuals then feel like they are being taken into acéouan-

officials are not the only ones constrained by law and forced to make sacnificgg of
them; officials who make and enforce the law also face such constraints aoctedetd
make sacrifices in light of them. The ruled and the rulindagetherfacing constraints

of life in a political community. Under the rule of law, the ruled are not contynual

giving while the rulers continually take; instead, there is “give and takbbtmsides:*

As Fuller puts it, “there is a kind of reciprocity between government and itbencivith
respect to the observance of rules. The government says to the'tiiizeffect, ‘these

are the rulesve expect yoto follow. If you follow themyou have ouassurance that

they are the rules that will be applied to your conduct” (emphasis Mfha&his “kind of
reciprocity” is certainly not tantamount to a full achievement of the pdlitieal of

reciprocity, but it nevertheless instantiates an important aspect of thht ide

145\Waldron, “Why Law,” 278.

148 Finnis also argues that reciprocity is a non-instrumental value of the fale.cfhe

rule of law has value in “holding rulers to their side of a relationship of reciprati

which the claims of authority are respected on condition that authority repectaims

of the common good (of which a fundamental component is respect for the equal rights of
all to respectful conditions),Natural Law and Natural Right274).

147 Although Fuller uses the term citizen here, | have tried to avoid using it myself
Law’s rule holds over every resident of the political community, regardleskether
they have citizenship in the community. In a political climate where tha faretection
of non-citizens is under threat, it is particularly important to choose our waefslba
SO as not to encourage this threat.

148 The Morality of Law39-40.
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It is easy to miss the importance of the kind of reciprocity that the rule of law
instantiates. In order to help us appreciate its importance, let us innaginanter into
a regime where it was absent: Seneca’s Rome. A myriad of politicab\aidddeals
were absent there and reciprocity is one of them. There was no fair giv&kend ta
between ruler and ruled. If Seneca so much as ruffled the feathers of th@Eimper
would be executed. But if the Emperor committed any number of evil actionstaga
Seneca, he would walk (or be carried) away with entire immunity. The emperor could do
anything toward his subjects with impunity, but his subjects could do nothing without the
threat of imperial sanction. “That’s jusot fair,” we say (or exclaim) in our effort to
articulate what is wrong with such a state of affairs. What is misamgr{g other things
of course) is reciprocity in the relationship between the Emperor and thetstibjec
Waldron, Fuller, Finnis, and Murphy purport that the rule of law captures, in its very
structure, the valuable reciprocity that | take to be missing here.

Equipped with an understanding of the rule of law and its value in, | can now
make what | take to be the best general case against positive mercy. Modmal polit
communities have created and strive to maintain the rule of law. Not without good
reason, the rule of law has both instrumental value as a method of governance and it
respects autonomy and reciprocity. Modern political communities give tdffoaver
on the condition that these officials use it in service of the rule of law. To nmatihéai
rule of law in virtue of which they have been given their power, officials argaibll to

faithfully uphold the law. They must follow Fuller’s eighth principle and keep thei

149 The same reciprocity seems to be missing in Feinberg’s Nowheres\ageTe
Nature and Value of Rights.”
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behavior as officials congruent with the law. If a law is unjust, offidatsuse the legal
channels that citizens use to seek reform. But when acting as officialar¢éhelyliged

not to derogate from law in some effort to “save the system from itseffiCials are

required to stay (and maintain) the path set by law, not off-road in their own Hunfmers o
personal conviction. The exercise of positive mercy, however, seems to do juShehat.
official who derogates from law to show positive mercy seems to commit a kind of
mutiny; she declares that she, not the law, is in charge of how the offendemgtandi
before her is to be treated. She is overstepping her office; she is not author@ked to t
charge over law, but obliged in virtue of her position to remain faithful to law.

This argument does not entail that officials should never exercise positivg merc
in special circumstances, it may be the case that an official shottlingk-considered,
overstep her office. The argument does, however, suggest that officialstiobliga
uphold the rule of law gives them standing reason to withhold rather than exercise
positive mercy.

The case against positive mercy only gets worse when we recall how positive
mercy differs from equity. An act of equity can be defended as an adetiogiates from
the letter of a law, but upholds the spirit of a law. The law cannot take all paities!
into account, but if it could, then it would make the exceptions that the equitable judge
makes. In exercising equity, an official does not fail to uphold the spirit of atawv;
remains faithful to the spirit of the law and respects it as a constraint on her. pBut
the same cannot be said of positive mercy. A person who grants positive mercy does not
just derogate from a law, she indicts a law as unjust, as a cancer in the syktetakes

a noncompliant even insubordinate stance against thedage as Bentham would put
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it, she does not uphold or interpret law, skier-ruleslaw. Such conduct may be fit for a
legislator (or an autocrat), but certainly not for an official charged to upheldite of
law.*>°
The Strategy of My Response

My response proceeds on two levels. First, consider a political community that
has incorporated a practice of mercy into its legal system (I am arguirgptitizal
communities have good reason to do this). Certain officials would be legally authorized
to derogate from criminal sentencing laws when such laws are unjust and prescribe t
much punishment. When an official shows positive mercy in such a system, she may
well derogate frona criminal sentencing law, but she does not derogate tinetaw.
She is not engaging in an act of insubordination against the rule of law; the law allows
her action. The merciful official is no more “insubordinate” than for example, a
conscientious objector in a political community that makes legal room for cotiguse

objection. If a legal system allows positive mercy and an act of positivey riadis

within that allowance, then it does not violate officials’ duty to uphold the rule of law.

150 As Bentham puts it:
To attribute to the legislator a will which you suppose him to have failed of
entertaining through...wrong judgment or perverse affections, and to act
accordingly, is not to interpret the law, but to act against it: which, in a judge or
other officer invested with powers of a public nature, is as much as to over-rule it.
The executive power thus exercised approaches to the nature of autocratic power
in as far as the effects of it, when exercised, are confined to the individeahcas
which it is exercised: to that of legislative power in as far as theisgatit in
that instance comes to serve as a rule of decision in subsequent cases which are
deemed of the same sortinfits of the Penal Branch of Jurispruden&ec. 16,
para. 130, p. 75, i@xford Collected Works of Jeremy Benthawoh Schoefield)

66



The response at this level, however, misses the heart of the problem. The
response shows thiaitlegal systems that have incorporated a practice of meatg of
mercy do not violate officials’ obligation to uphold the rule of law. But the response
does not show that legal systeocas incorporate a practice of mercy without posing a
significant (perhaps paralyzing) threat to the rule of law in thiegys Officials in legal
systems are obligated to maintain law’s rule and so, at least accordingettsFaihth
principle, they are obligated to keep their behavior congruent with laws as they a®, not
they might be. A practice of positive mercy clashes with this obligation egaus
authorizes officials to derogate from actual laws on grounds that such awstavhat
they ought to be. A practice of mercy just does not fit in the context of a system tha
obliges its officials to remain faithful to upholding laws as they are. To ssititly
respond to the case against positive mercy at its deepest level, | must ghbvg ttlash
is merely apparent.

The strategy of my response is to show that contrary to appearance, positive
mercy is in the service of the rule of law. | do not deny that officials are tddiga
uphold the rule of law. Rather, | affirm their obligation to uphold the rule of law but |
argue that this obligation furnishes a standing reason to exercise rathertttraoidvi
positive mercy.

My response hinges on an analysis of the rule of law in the criminal justice
system. | follow Waldron in his keen recognition that a) the rule of law has tatlo wi
the law being “in charge,” and his honest admission that b) there is deep debate over how
to structure our institutions such that law actually is in charge. Fullgrafleight

principles is not an authoritative and detailed “how-to” guide on how to structure
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government such that law is in charge.Even if his list were the best guide for
structuring the government’s basic framework, it may not be the best guide for
structuring each particular institution of the government. Indeed Fudlsts that his
eight principles are not a good guide for structuring military institsti How, then, do
we figure out the best way to structure a government institution such that laat isll,
in charge?

My methodological suggestion is that we think about what is valuable about law’s
being in charge. Then we should aim to structure a government institution in a tvay tha
best realizes these values (if they are indeed worth pursuing in the givertiomjt We
should be open to the possibility that the best way to realize these values mayheot be t
same in each institution. There may be no general recipe for having lawlmeerge of
an institution. This thought may lie behind Waldron’s suggestion that “the rule ofdaw” i
a contested concept; perhaps what it takes for law to be in charge is vagntlifiecone
institution compared to the next (what it takes for law to be in charge of the criminal
justice system may be different from what it takes for law to be in cloduttpe civil
court or the tax system).

To apply this method, | return to the four rule of law values | described above. |
argue that the best way of structuring the criminal justice to rahkze values is not by
obliging officials to sentence offenders in strict congruence with tine Adthough
adherence to Fuller’s eighth principle may be a good, even essential, vealize rule
of law values in some government institutions, | will show that it is not a gopdova

realize rule of law values in the criminal justice system. | will dematesthat rule of

151 Waldron, “Rule of Law an Essentially Contested Concept.”
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law values are better realized in the criminal justice system if jutigregate from,
rather than remain congruent with, unjust sentencing laws that prescribsiwxces
punishment. Or in other words, rule of law values are better realized in the criminal
justice system insofar as judges exercise positive nfefcy.

Given limitations of scope, | cannot analyze the full structure of the criminal
justice system. Instead of considering whether rule of law values argebesd in a
system where police, prosecutors, parole boards, juries and judges exertige posi
mercy, | focus only on whether rule of laws values are best served by judgasiege
positive mercy>® This is a significant limitation, but it is not “an easy way out.”
Compared to other officials, judges arguably have the most robust obligation to uphold
the rule of law and retain fidelity to the law. They are, if you will, closetté reins of
law’s rule. The public affords them their position of power on the very strict comditi
that they do not seize those reins. Judges who are suspected of even mildly deviating

from the law in their decisions are harshly criticized as “legisldtom the bench,” and

152 Finnis shares the thought that rule of law values may be best served joffici
derogating from laws. He does not, however, join me in stepping into the minefield of
explaining how and when such occasions arise.
Sometimes the values to be secured by the genuine rule of law and authentic
constitutional government are best served by departing, temporarily but perhaps
drastically, from law and constitution. Since such occasions call for thabawe
responsibility and most measured practical reasonableness which we call
statesmanship, one should say nothing that might appear to be a key to identifying
the occasion or as guide to acting on it. (FinNetural Law and Natural Rights,
275).

153 | suspect that my analysis of a judge’s obligation to follow and apply law can be
adapted to apply to these roles. Kadish and Kadish’s consideration of the question in
Discretion to Disobegeems to support my suspicion. | leave this project, however, for
future work.
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as Bentham put it, “contriving to steal pow&t” | argue that such criticism should not
be leveled against judges who exercise positive mercy. Judges who exertige posi
mercy are not stealing power, but rather fulfilling their obligation to uphelt laule as
it is best understood in the context of the criminal justice system.

Positive Mercy in Service of Law’s Rule

In what follows, | analyze the four values of the rule of law. | argue that
derogation from law in the form of positive mercy rather than strict congeueitic law
is the best way for judges to instantiate these rule of law values in theatjustice
system.

Reciprocity The rule of law has non-instrumental value in structuring and
maintaining a relation of reciprocity between the ruling and the ruled. dlerrgment
expects members of the political community to follow the laws and in turn eachanem
has the assurance that the government will follow those laws with respect toTthem
is the general idea, but the devil (or rather, a god of mercy) is in thesdéag
government cannot legitimately demand members of the political communitydw foll
everylaw. As the practice and study of civil disobedience over the past decades has

shown, members of a political community are not required to obey unjustfaws.

154 Bentham was particularly critical of derogation in the form of pardon: “fromiope
power unrestricted, comes impunity to delinquency in all shapes: from impunity to
delinquency in all shapes, impunity to malfeasance in all shapes: from impunity to
malfeasance in all shapes, dissolution of government: from dissolution of government,
dissolution of political society,"Rrinciples of Penal LayPart Il, Bk. VI, Appendix, p.

530).

155 See Martin Luther King, “Letter from a Birmingham Jail.” Among othBawls,

Dworkin, Finnis, and Raz agree that individuals are not morally required to obey unjust
laws. Fortunately, it is hard to find exceptions to this trend in the literature.
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Respect for the rule of law calls for people to be very careful and conscientibies i
consideration of whether a law is unjust. If a law is unjust, however, people are not
required to obey it.

With the idea of civil disobedience in mind, let us return to reciprocity and the
rule of law. The judge who exercises positive mercy in derogation from an wavust |
mirrors the individual who engages in civil disobedience of an unjust law. Eaclafaces
situation in which the constraint of the law misses the moral mark. Recypcats for
the constraint to be qualified dothsides, not just on the non-official’s side of the
power relationship. The qualification on the official side might be signifigaliffierent
and more restrictive than it is on the non-official side. | do not give a geamaigkis of
the qualification; | limit my remarks to the exercise of positive mercy.

Suppose a judge is in a situation such that following an unjust sentencing law
would require her to give an offender an excessively harsh sentence. Ifidh@ds
positive mercy and gives the offender the excessively harsh sentensayshia effect,

“The government should not have passed this unjust law. But you are the offender here,
SO we expect you to bear the burden of your misaakieour mistakdy serving the

excessive sentence that our unjust law requires.” Reciprocity in the paatenship is
jeopardized, not instantiated by, such a decision to withhold positive mercy. We
generally characterize a relationship as abusive, not reciprocal, whaothgowerful

party makes mistakes and forces the less powerful party to bear the burden. of tee

judge who withholds positive mercy sounds like a bit like an abusive father who tells the
child he beats, “Just look what you have made me made me do!” That kind of behavior

IS not appropriate in a reciprocal relationship.
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A party in a reciprocal relation recognizes her own faults and shoulders the
burden of them, she does not try to pass them off as the other’s faults and force the other
to suffer for them. The best way to maintain this kind of reciprocal relation in the
criminal justice system is not for judges to act in accord with every condtraitaw
places on them. Rather, the best way to maintain reciprocity is for judges te thela
constraints of unjust sentencing laws by exercising positive mercy.

Autonomy: Although the value of reciprocity is best served through the judicial
exercise of positive mercy, the other three rule of law values may bsednesd by
judges withholding positive mercy. Is respect for individual autonomy besddeyve
judges withholding or exercising positive mercy?

In order for individuals to exercise their capacity to make meaningful desisi
that guide their own lives, they need to be able to form reliable expectations\viabut
behavior the political community will and will not punish. The laws—as long as tkey ar
clear, stable, non-retroactive, and consistently enforced—allow peoplenctainle
expectations about the kind of legal treatment they will receive. When offictije an
individual on the basis of such laws, the individual is judged on the basis of standards
that she knew (or could have known) about and could have followed. She is judged as a
self-directed, responsible agent. Any punishment she receives is a direatfrasult
own choices, not a result of the passing whim of an official.

When a judge punishes an individual in derogation from law, the individual’s
autonomy might be threatened. If a judge punishes an individu&than the law
allows, then the individual’'s autonomy is likely threatened. She is judged on the basis of

a standard (the judge’s) that she did not have a reasonable opportunity to follow. She
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knew or could have known about the law, but she did not know and could not have
known about the judge’s standard. If she had known about the judge’s standard, then she
might have chosen not to commit the crime so as to avoid this added punishment. But
she was not given this opportunity. The added punishment is not attributable to her own
choices. The judge who gives her such punishment is not treating her as a delfi-direc
autonomous agent?

When a judge punishes an individledsthan the law prescribes, however, the
judge does not necessarily fail to respect her autonomyo the extent that the
individual receives any punishment from the judge, the punishment is still atbiéotda
her choice to commit the crime. If she had known about the judge’s more lenient
standard, this knowledge would almost surely not have prevented her from choosing to
commit the crime. She violated a law that she could have obeyed and that she knew
could have come witht leastas much punishment as the judge makes her suffer. One
cannot legitimately object that the judge has failed to respect her dslaesg#ing agent.

An offender like Oliver Wendell Holmes’ “bad man” might try to object as
follows. Had she known the more lenient standard she would be judged by, she would
have chosen to commit more (or worse) crimes. The discrepancy betw@sigtsis

decision and the law hinders her ability to form reasonable expectations abuilyt exa

%8 This line of reasoning is often used to explain why retroactive laws are istosi
with the rule of law.

157 One might worry that there are exceptions here. On Herbert Morrisis ifie judge
punishes an offender less based on a false judgment that the offender is incapble of s
directed action (when the offender actually is capable), then the judge® faglspect the
offender’s autonomy (“Persons and Punishment”). But such a decision would not qualify
as positive mercy because it does not give the offender substantively jusetreat
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how much mischief she can get away with without suffering punishment (or some
minimal amount of it). The judge is hindering her ability to make efficientecahoices
that are important for guiding her life and so the judge is hindering her autonomy.

This is not a legitimate objection. The objector seems to assume that fespec
an individual’'s autonomy requires supplying her with information to rafikef her
options clear. But that assumption is false. Respect for autonomy (in the valugkle se
that the rule of law is interested in protecting) means respect for a person as
responsible, self-directing agent. To respect a person as a self-dicegpint, the law
must give her a reasonable opportunity to avoid punishment, but it need not give her
exact assurance as to what will result from every legal risk she takessididhat the
law must provide such assurance out of respect for autonomy is to confuse autonomy
with the maximization of bare negative liberty. | maintain that although refspec
autonomy is a value of the rule of law, maximizing bare negative liberty.f$hot

| have argued that respect for individual autonomy does not necessarily count
against positive mercy. Now | turn to argue that positive mercy actuely the rule of
law in instantiating respect for autonomy. | assume, following the genedadfiea
Herbert Morris, that political communities can morally justify some arnofin
punishment to some individuals by arguing that punishment is necessary in order to
respect them (and others in the community) as self-directed agemhen a judge

withholds positive mercy when she has occasion to exercise it, she gives anrafende

158 | stand with Rawls on this point and not with Hayek. Se@anote 143 for more
discussion.

159 Morris, “Persons and Punishment.”
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excessive punishment that goes above and beyond the amount needed to respect the
offender as a self-directed agent. This additional punishment is not innocentlyogsatui
from the point of view of autonomy. On the contrary, it is generally damaging to the
offender’s autonomy. As | explain more fully in Chapter 5, most modern punishments
take the form of incarceration that not only severely diminishes an individual’s
opportunity to make choices that guide her life, but can also degrade an individual's very
capacity to make choices for herself (by both lack of exercise and by jeopguittie
individual's self-respect). By giving just rather than excessive punist)ithe exercise

of positive mercy avoids this outcome. That is, positive mercy respectstrather
jeopardizes the autonomy of the offenders who receive it.

A tool to quide behavior The rule of law has instrumental value as a tool for

social coordination. The government uses laws to achieve various goals (such as
environmental protection, education, maintenance of security, etc.). For laindeeac

such goals, it must be capable of guiding human behavior. According to Raz, law guides
behavior by playing a role in people’s practical red$8rn order to play such a role, the

law must (among other things) be clear, stable, prospective, and generalhddso, t
enforcing the law must not deprive the law of its ability to guide human behavior.
Officials must not “pervert” or “subvert” the features of law (clargtability, etc.) that

are needed for the law to play a role in people’s practical reason. Wheriofeniagate

from law, they tend to subvert law’s clarity and thereby tend to diminish Eilisy to

play a role in people’s practical reason. This means that law will be lesfadfin

180 draw heavily here on Raz’s discussion of the rule of lahia Authority of Law
210-229.
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guiding people’s behavior and in turn be less effective at achieving itsyvafrie
purposes. The deterioration of law’s ability to achieve its purposes is dristéor the
political community insofar as those purposes are just.

There are two ways that positive mercy could exert an effect on lawty adbili
guide human behavior: it could have an effect on the law’s general ability to guide
human behavior or on particular laws’ ability to guide human behavior. | consider these
effects in turn.

Law’s general ability to guide human behavior depends on the public’s trust that
the law will be enforced reliably. In strong, well-established lsgsiems, people’s trust
in law enforcement will almost surely not be shaken by the judicial exefcsssitive
mercy. A public with reasonable trust in its system will not infer that pesttiercy will
lead to a scourge of judges and other officials off-roading from law. Of cousse it
possible for them to draw such an inference, but it is highly unlikely in practice. The
scope of mercy is very limited; it is not general judicial discretion to disabgyaws.
Judicial mercy is limited to derogation from sentencing laws. A judge canxemgise
positive mercy in the determination of sentences, not in the determination of
guilt/innocence for crime. Offenders who are granted judicial meecgtdrarrested, put
on trial, and punished justly. Given mercy'’s limited scope, it is highly unlikely that the
exercise of positive mercy will shake public trust in law enforcement. As su&c
should not expect exercises of positive mercy to seriously threaten law’slgpdvikty
to guide human behavior. The possibility may be more of a live concern in arftedgli
legal system that has not yet won public trust in its ability to enforce stadle, and

promulgated rules. But in most modern political communities, this is not dicealis
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worry;*** as Kennedy puts it, “a people confident in its laws and institutions should not be
ashamed of mercy'*

In some contexts, the exercise of positive mercy may actually enharise law
general ability to guide behavior. If, as is arguably the case imiéméhere are unjust
sentencing laws that disproportionately affect certain neighborhoods or cotesi(irke
inner city ghettos), then people in those neighborhoods may increasingly viegahe |
institution with justified derision and suspicion. The police have a more diffimat
enforcing law in these neighborhoods (those who help the police are stigmatized as
“snitches”) and so law loses some of its ability to guide behavior. In ever wors
circumstances, large proportions of neighborhoods can be incarcerated due in part to
unjust sentencing laws. When this happens, there is often an inversion of value within
the neighborhood*illegal behavior and incarceration ceases to be seen as something to
avoid and is instead seen as a badge of H8hdn such circumstances, law has certainly
lost its ability to guide human behavior in the right direction. The exercise ¢ifvposi
mercy can help the law gain back its ability to guide behavior in these neighborhoods in
two ways. First, by decreasing the proportion of the population that is incarcerated
Second, by showing that the criminal justice system is trying to do substastice

rather than continuing to enforce unjust rules. In these ways, the exercis#ioé pos

181 | maintain that the worry is far-fetched. If my opposition thinks it is adorecern,
then the burden of proof is on her to demonstrate it.

162 Address at the American Bar Association Annual Meeting.
163 Shelby makes a similar point in “Justice, Self-Respect, and the Cultuoeerty”

154 3See, for example, Oliver, “The Streets’: An Alternative Black Male Siaeition
Institution.”
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mercy might help win back at least a measure of public trust in the legtltiostin

these neighborhoods. Even if positive mercy does not win back any public trust, it will at
least not further alienate trust. In this respect, it does better thanttiseecgta of

withholding positive mercy.

Positive mercy does not hinder and may even help law’s general ability to guide
human behavior. But does it hinder particular laws’ ability to guide behavior? The
exercise of positive mercy might affect law’s ability to enter intidividual’s
reasoning over whether to obey particular criminal I&v3With mercy in the picture,
people (like Holmes’ bad man described above) have to take one more factor into account
in their decisions about whether to commit crime. The factor is: will | gadweced
sentence through positive mercy? One might think that this added “mercy factor”
diminishes law’s ability to guide behavior because it makes the consequenceatofg/iol
law less clear. But does it? The “mercy factor” certainly does not supgcadditional
uncertainty about the consequences of violating laws in all cases. If tarcegtiaw
covering a given offense is not unjust, then there is no chance of positive mersg (unle
the judge makes an error or abuses her power—but this is a possibility witha@utwit

positive mercy). If the sentencing law is unjust, then the “mercy factor’idbeduce a

% The worry here is potentially overstated. A general practice of posigveymay
have little effect on diminishing predictability. If judges abuse their poavshow
positive mercy, then predictability might diminish. But if judges use their ptagrow
positive mercy publically and in all and only the appropriate cases (i.e. bg girgin
treatment when unjust laws prescribe excessively harsh treatment), edaxaimility
might only diminish marginally. Insofar as members of the political commuaait spot
an unjust law as well as a judge, they will be able to predict when positive m#rog w
shown. They might not be able to pinpoint what the just treatment will be in positive
mercy cases, but they should have a general idea of the range of options. Theywill
less able to predict the sentence in a mercy case than in a usual case wdgzasa |
given sentencing discretion.
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degree of additional uncertainty about the consequences of violating the law. Tde judg
may or may not be merciful (as | discuss later, there is no way to force judges to be
merciful) and the agent has to take this uncertainty into account. Positive mercy
marginally decreases the law’s ability to influence practieason in these cases, but the
decrease here is marginal and well-worth accepting.

Suppose there were no positive mercy. Then an agent considering a given crime
would know full well that if the sentencing law covering her offense were ySjust
would receive an excessively harsh sentence. There would be no added unedrtainty
the sentence due to a “mercy factor.” So law would be marginally moré\edfat
guiding practical reason. But there is no intrinsic value in this mangipabvement.
One might argue that the marginal improvement has instrumental value. Tihe age
considering crime may be less likely to commit the crime because sheehtes g
confidence that she will be harshly punished. Without positive mercy, the law might be
more effective at deterring crime.

But this argument fails to fully appreciate that the sentencing lanjist Even
if it does deter crime, it does so in an unjust fashion. An example helps explain this
point. Consider the three-strikes law in California. Suppose a person has euhivwitt
offenses that count as “strikes.” She knows that if she is found guilty of a single pett
offense, she will get a twenty-five to life sentence. This knowledge miggt ller from
committing a third crime, but it will also make her live the rest of her lifean of
committing some third offense (being in the wrong place at the wrong timeghavi
minor drug relapse, or being set-up in some way). With this disproportional threat

constantly hanging over her, she cannot put the past fully behind her or say she/has full
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paid her debt to society. The sentencing law may deter, but because the wahiit whi
deters is unjust, the deterrence is not to be celebrated as a good (or even an innocent
achievement. The fact that unjust sentencing laws are marginally betituexicing
people’s practical reason in an unjust fashion is not a triumph for the rule of law. Itis
almost always an embarrassmEfitPositive mercy helps the rule of lawoid this
embarrassment.

Transparency The rule of law has instrumental value in keeping the use of power
transparent to the public. When law rules, people know (or can know) that power will be
kept within the constraints of law, for better or for wol¥eThis transparency affords
the law the predictability and clarity needed for it to play a role in pegmlatdical
reason, but it also has two other instrumental values. First, it helps prevenetfremlit
gaining an unfair advantage. Second, it gives people the knowledge that isdrémuire
them to engage in just reform of the law. | consider these values in turn. | show that
mercy does not obfuscate transparency in a way that unfairly favors theAdsive.
mercy helps rather than hinders the people’s ability to engage in just reform

When the workings of power are secret, the elite tend to get an upper hand

because they can often gain access to the secrets and use them to their advantage.

1% There may be a handful of unjust sentencing laws that a) have a defect otfastice
makes them determine substantively unjust outcomes in recognizable typssftmt

b) deter in a just fashion and c) would lose justifiable deterrent value if theit defiec
removed. Positive mercy with respect to these laws might marginally dinthre ability

of these patrticular laws to guide behavior. The loss of value in such cases, however, is
generally outweighed by the law’s increased ability to achieve anutingose: the
determination of substantively just outcomes.

1871 on Fuller, among others, endorses this value of rule of law. See Postema “Law’
Ethos.”
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example, those close to the King know the “magic words” to find favor with the King (or,
to use a more modern example, those close to legal officials know just how to bribe them
in order to get legal favors). But there is no secret way to find favor with a jusige is
bound to always apply the law and never derogate from it. Allowing judges room to
derogate from laws generalseems to allow room for “secret rules” on how to win the
judge’s favor. Allowing judges to derogate from laws to show positive mercy in
particular, however, poses no such threat. The judge can only grant positive nfecy if t
relevant sentencing law is unjust. The elite may be able to hire bett@rsatoyargue
that certain sentencing laws are unjust, but their doing so is not perniciousaré et
“kissing the king’s ring” to win favors for themselves and not others. Rathgratbe
providing an important public service. If the elite’s lawyers decisivelgakthat
sentencing laws are unjust and this knowledge is public, then society as asn\jeiten
off for knowing that a cancerous law is present in their system. That knowledge,
although it may initially be applied primarily to the elite, will also bertéfitless
fortunate if and when they are subject to the same laws. Unlike secrets abaatiaw
favor, public knowledge that a law is unjust is, at least in principle, transferatdtie
elite to the less fortunate. Positive mercy does not threaten transparenagy that
necessarily gives the elite an upper hand.

Transparency is not only valuable as an equalizer, but also as a necesdary tool
just reform. If people know what the laws are, they can take an active &l stance
on their laws. They can engage in protest against unjust laws (or any lakes for t
matter) and make it difficult for the powerful to maintain unjust laws. Even if peopl

cannot exert enough influence to make changes in unjust laws, transparensly at lea
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affords them the opportunity to engage in symbolic protest or opposition. If judges
derogate from the promulgated laws in a willy-nilly but significanhif@s, then people
will not know what the real rules in their community are. They cannot take a stance
against rules that they do not know exist. If judges, for example, lie whenever they
confront an unjust law in the system, then people will not be aware that the lawameeds
be changed®®

Although the reform-value of maintaining transparency is jeopardized by general
and widespread judicial derogation from law, it does not count against the patkioal
of derogation that is involved in exercising positive mercy. Positive mercyndbes
necessarily obfuscate the fact that there are unjust laws in thealrjostice system. A
judge can exercise positive mercy in a public fashion. When a judge publicaityses
positive mercy, she communicates the fact that the relevant sentencimgthercase
before her is unjust. Her act is open to the eye of the public; it signals ratihéidéa to
the public the need for reform. Of course there is no guarantee that judgeewibe
mercy in a public fashion. They might show mercy in a secretive, deceptive, or behind-
the-scenes fashion. This potential problem, however, is not a reason for judges to
withhold positive mercy. Rather, it is a reason for judges to show positivg mexc
public rather than a secretive fashion. Having a general practice of mercyiminal

justice system can help encourage judges to make their exercises opoidicy

188 Dworkin suggests that judges may face the difficult normative decision to letoer
resign in cases where the law is unjudstking Rights Seriously27, 342). With respect
to unjust sentencing laws, there is a third and morally superior option here: exercise
positive mercy.
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In addition, a general practice of positive mercy can play a role in reforming
unjust laws fronwithin the legal institution. If a judge exercises positive mercy in a
given case, then other judges facing similar cases can follow her3eswetimes these
exercises of positive mercy can add up to a legal precedent that meghiveffy change
the law. There is a great deal of value to building-in mechanisms for refohm lefa
from within the legal institution® Law’s rule, like almost any kind of rule that aims at
stability and justice over time, is generally better if it has mechanisnself-correction.
A general practice of positive mercy within the criminal justice systewmiges the rule
of law with such a mechanistf’

Both the social equalizing effect and the opportunity for reform that anelatf
by transparency in law’s rule are best served by the exercise oVpas#rcy. | have
also shown that these values are best served Iputiie exercise of positive mercy that
is preferably embedded in a general practice of mercy.

| have argued that the exercise of positive mercy helps rather than hivelers t
instantiation of the four rule of law values. The best way for law to rule in thextoiite
criminal justice systems is not by insisting that judges strictly adiogFuller’s eight

principles. Although rule of law values agenerallybest served by congruence between

1% Hampton, “Democracy and the Rule of Law,” and Valcke, “Civil Disobedience and
the Rule of Law.”

170 A passage in Seneca echoes this point. He writes that a person trained tegrant m
says to herself, “I keep mercy always in readiness; such guard do | keepysediran
though | am going to render an account of the laws that | have called fortrhfgom t
darkness of decay into daylight,” (“*On Mercy,”[nalogues and Essayfans. Davie,
188-189). Mercy performs a critique of the laws (and other social rules), an “angbunt
of them, which shines the light of justice upon them and openly reveals any decay in
them. A merciful judgment remedies the decay not only by giving a justverdin
individual case, but also by “calling for[th]” improvement in the laws themseglve
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the law and judicial decisions, this is not so in the particular context of theakim
justice system. In this context, rule of law values are best served binvsele
incongruence between the law and judicial decisions. The values are best sewed wh
judges exercise positive mercy in derogation from law rather than withholdiiiy@os
mercy in keeping with the law. The best way to structure a criminalgustgtem for
law’s rule is therefore to have judges practice positive mercy. In this,qevstive

mercy is a service to law’s rule, not a mutiny against it.

A judge who withholds positive mercy on the purported grounds of serving the
rule of law is committing an error in most cases. The judge is not demonstraiihg hea
fidelity to the rule of law, but rather a faith in the fact that Fullersi#grinciple is the
way to maintain the rule of law. | have argued that such faith is misguided in this
context. A judge who withholds positive mercy on such grounds may not be vicious, but
in most cases she is mistaken about what her obligation to uphold the rule of law means
and entails in the particular context of criminal justice. Her mistakecherbe labeled
as impropeformalism She may be accustomed to hearing, saying, and thinking that her
obligation to uphold the rule of law means that she has “no choice” but to follow the law.
This mantra may be useful in most contexts, but it may make her blind to the fact that he
obligation to uphold the rule of ladoesgive her a choice on whether to follow unjust
sentencing laws. In fact, her obligation to uphold the rule of law generally stauads
reason to choose in favor of derogating from the law to show positive mercy.

Sometimes a judge who withholds positive mercy on purported rule of law
grounds is not just engaging in misguided formalism, but a much worse failing.

Throughout history, government officials have often abused the idea of “rule chaav”
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guise to “justify” cruelty and brutal injustice. Consider a judge who knowsheatite
of law, properly understood, stands in favor of mercy. Suppose she nevertheless
withholds positive mercy when she should exercise it. She proclaims that she “must”
apply the law and that the law gives her “no choice” but to sentence the offender to an
excessive punishment. She not only abuses the offender, but also abuses the idea of the
rule of law’"* By doing willful violence to the offender and the rule of law, she is guilty
of the cruel formalism that has often greased the wheel for injustice tivedguise of
legality 1’2

The judge who stands willing to show positive mercy does not engage in either a
misguided or a cruel formalism. She has a healthy understanding of the contwens of
role in governing people by law. To use the words of David Lyons, she is nofgplayin
some esoteric game under “the naive assumption that ‘the proper function of awurt is
apply an established rule of law to the dispute before it.” [S]he would do mooe jigsti

the judicial role.*”®

171 Judith Shklar cynically argues that abuse like this has been so extensivéasat i
rendered the rule of law nothing more than “a bit of ruling class chatter...teeoR
Law’ has become meaningless thanks to ideological abuse and general overuse,”
(“Political Theory and the Rule of Law,” 21).

172 For insightful discussion of how the rule of law has been used and abused see
DyzenhausHard Cases in Wicked Legal Systems

173«justification and Judicial Responsibility,” 198. Lyons’ work in this paper pénees t
way for my own. He argues that “if a decision cannot be justified on its merits, then the
must be a morally adequate argument for following the rule, or else theodezasinot

be justified at all,” (ibid.). | have argued that with when occasions for posigveym

arise, the decision to give an offender excessive punishment cannot be justified on its
merits nor is there a morally adequate argument for following the rule.
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| have argued that judges have reason to exercise positive mercy—that is giving
offenders just punishment when unjust laws (or other unjust social rules) call éme(or
require) them to give harsher punishm&ftThe argument, at least with respect to
outlaw positive mercy, is ndbat judges have reason to do substantive justice in
individual cases and that this reason sometimes outweighs the reason to do uphold the
rule of law (or, in roughly similar terms, to do procedural or formal jastic | have
argued that positive mercy stands in service to the rule of law, not against it. esjudg
decision to exercise positive mercy is generally not a dedistweerupholding the rule
of law and doing substantive justice in a given case. The judge does not have to
compromise one of these for the othBothserving the rule of law and delivering
substantive justice stand in favor of the judicial exercise of positive metmre Thay,
as always, be special considerations that complicate individual cases, Inoathsraof
general guidance, judges have standing reason to show positive mercy in order to do
justice under the rule of law.

Perhaps, however, | have over-simplified the matter by using “exercise@osi
mercy” as a success term. If a judge derogates from a just lavivaschg offender an

unjust punishment (be it too much or too little), she has not exercised positive mercy in

174 My general definition of positive mercy has to do with harsh treatmenniergje not
necessarily punishment. In the context of criminal justice, however, thenekevd of
harsh treatment is generally punishment.

17> Rawls suggests such an argument: “Sometimes we may be forced to alfomw ce
breaches of the precepts of legality if we are to mitigate the losseafdm from social
evils that cannot be removed, and to aim for the least injustice that conditions allow,”
(Theory of Justice243). | have no objection to an argument of this structure in other
contexts, but I think we can do better than this in the context of criminal justice with
respect to unjustly harsh sentencing laws.
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my sense. If a political community incorporates a general practicerafyrthat
authorizes judges to exercise positive mercy, then this does not mean that jilidges w
that authorization appropriately. They may use their power not to exercisegosit
mercy, but rather to decrease sentences in an unjust manner. Is this athdking?
Should political communities incorporate a general practice of mercy jestidejudges
have reason to exercise positive mercy in certain cases?

| do not answer this question; it is a question that is best answered by doing a
more substantive policy analysis in the context of a particular politicahncorty. |
instead argue that political communities haweason to adopt a general practice of
positive mercy in the law-abiding fashion for all officials in the crimjnatice system
and a general practice of positive mercy in the outlaw fashion for (8t jledges in the
criminal justice system. The reason to adopt a general practice is thgsddielps
encourage the judicial exercise of positive mercy that | have defended sed¢tioen. A
general practice particularly encourages judges to exercise/pasircy in a public
fashion that | have shown to be especially valuable. Upon further policy analysy, it m
turn out that the reason in favor of adopting a practice of judicial positive msercy
outweighed by other considerations in a particular criminal justice sydthope to have
shown, however, that we at least have reason to conduct this analysis. Postwe mer
deserves a place on the menu of options about “what is to be done” in response to
injustice in criminal justice systems.
Section IV: An Objection

A deeper objection suggests that positive mercy does not even deserve to be

considered as an option in modern political communities (at least not liberal ®hes).
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objection presses on the fact that the concept of positive mercy is parasitiaaeathe
that certain treatment of criminal offenders is substantively just andtotaément is
not. The idea of judges making extra-legal determinations of substantive pfstite
makes audiences in liberal, pluralistic communities legitimately coaderSubstantive
justice with respect to criminal justice from one comprehensive moral @ewok
quite different from substantive justice from another comprehensive moral istead
of trying to decisively determine which substantive view is “right,” libgiaitical
communities aim for procedural justice. They have just procedures that allow the
community to settle on certain answers about what qualifies as justice for plosgof
living together as a political community. When a judge exercises positivy,nsee
appears to step outside of this framework. She self-righteously deeméativatiaich
the democratic legislature has passed is unjust—not unjust in the way it seg, g
because it is substantively unjust. As Waldron puts it, even if a judge’s dissanaiv
“Is conscientious and based on impeccable moral arguments...it is announcing in effect
that it is better to revert to a situation in which each acts on their own judgment about
justice.”™® Liberal political communities have by and large decided that we should avoid
reverting to such a situation.

The way to address this concern is not to take positive mercy off the table in
liberal political communities. | do not dispute the fact that members of thasegpol

communities disagree about a wide variety of questions surrounding substaninalcri

17 TheDignity of Legislation59. As Postema puts it, “Kant taught well the lesson that
exercising power with the most sincere convictiasf.right in the absence of public
accountability is, from the perspective of one subjected to that exergeavef
indistinguishable from being subjected to action on whim,” (“Law’s Ethos,” 1864).
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justice. | also agree that the passage of law through procedurally jusélshisravery
important way for members of a political community to settle those deagrs for the
purpose of living together. We should not forget, however, that despite wide
disagreement on matters of substantive justice, a political community stilljagree on

a few matters of substantiugustice. Even if they disagree about what the justifiable
ends of criminal punishment are and how they are to be accomplished, they might still
have an “overlapping consensus” on which punishments are unjust. Consider a
punishment in a given case that goes above and beyond what is required to achieve any
and all of the justifiable ends of punishment that public reason recognizes. assofar
people modulate their judgments about punishment in accord with public reason, they
will agree that the punishment is unjust.

It would be naive to hold, however, that the legislature could never pass laws that
require such punishment (or that it would always remove existing laws thatereqah
punishment). If there is a law that requires such an unjust punishment and the judge
exercises positive mercy, she is not turning her back on a shared view of juftiveri
of her own personal conception of justice. She is rather defending the shared view of

injustice””

177 One might think that American jurisprudence surrounding the Eighth Amendment on
cruel and unusual punishment works in such a manner. | think this is an open question.
The court often determines whether punishment is “cruel and unusual”’ on the basis of
legal precedent and not on the basis of considerations of substantive justice (foeexampl
in Lockyer v. Andradéhe court’s decision was based on the thought that it had no choice
but to follow the law, see Pater, “Struck out Looking”). Sometimes they consider the
public’s “evolving standard of decency,” but again it is not clear that thisstradlic

reason about criminal punishment or public fears about crime and the politicalorhetori
that leverages these fears. | leave further investigation of this questioktuferiork.
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Although the objection does not necessarily preclude positive mercy, it does raise
an important concern about it. The right way to address this concern is to develop a
public accountability scheme for the judicial exercise of positive mercy. séashied in
Section I, the political community can set up a way to review the jléxgcise of
mercy powers. As | mentioned previously, such a scheme can sanction judgestaho try
pass off nepotism or racism as “positive mercy.” But it can also play anotberA
review system can examine whether judicial use of mercy power is congigtetite
shared conception of substantive justice in the political community. The re\semsy
would encourage members of the political community to engage in meaningful dialogue
about what they agree is substantively unjust treatment. It could take the oésuich
dialogue and apply them as follows.

Suppose the review finds that a judge showed mercy in a case where the law
required a punishment could not be justified by any proper use of shared public reason
In this case, the judge’s decision to show mercy should easily pass review cd3e®
will be more difficult. A law may require punishment that appears unjustly harsh but
which might also be consistent with a shared view of justice in the political aoitym
If a judge exercises positive mercy in these circumstances, then shea taiethat “tests
the water.” Her decision may, upon review, be deemed inconsistent with the skared vi
of substantive justice in the political community. If she made her decision
conscientiouslyhowever, she should not be sanctioned for her error. Her decision should
simply be overturned. In a third kind of case, it may be reasonably clear that a
punishment is consistent with the shared view of justice in the political commuingty

judge exercises positive mercy in these circumstances, then she ¢ales Aask. Her
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decision should not only be overturned, but she could be sanctioned legitimately for her
behavior. Unless she can demonstrate that the shared view of justice is deeply
pernicious, then the political community is probably right to sanction her for titying
substitute her own personal conception for the shared conception of justice in.the law
By having such a review scheme, judges will think twice about their decisions to
show positive mercy. Are they inserting their own personal conception of substantive
justice into the law or are they acting in service of the public conception o&stibst
justice? As the practice and study of civil disobedience attest to, thbdathis kind of
question idifficult is not a reason to stop thinking about it and acting on one’s best
judgment of it. There is considerable reason, however, to encourage and eeeriise
in answering this kind of question. Judges should exercise caution in using their power to
show positive mercy and an accountability scheme that involves sanctions fesseckl
use of this power is one way to encourage such catiflofihe scheme should not stifle
positive mercy, however, by assuming from the outset that all sentencmgraw
consistent with the public conception of justice. Instead, it should rely on judges to use
their best judgment and then, when needed, there can be substantive public debate on

whether their jJudgment was correct (or at least conscientious).

178 Note the difference here between law-abiding mercy and outlaw mercy. aafiigct
to law-abiding mercy, | suggest that the primary worth of the accountabhigyrszwill
be to help encourage officials in using mercy power that might otherwise remain
dormant. With respect to outlaw mercy, | suggest that the primary worth of the
accountability scheme will be to caution judges from abusing mercy power dtat mi
otherwise be used too liberally. In both contexts, the idea of the accountabgityesch
to try to achieve the right balance so that mercy powers are neither abusedexiedgeg
but used to exercise positive mercy.
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There is no doubt that positive mercy in a political community ultimately requires
its members to trust their judges (and those reviewing them) to make good judgments
about substantive justice. | hope to have shown, however, that this trust in a judge’s
judgment is not to be confused with giving judges the reins over law. | have dngtied t
positive mercy does not jeopardize, but rather best serves law’s rule in a political
community.

Conclusion of Part I:

Much contemporary discussion of mercy has focused on negative mercy:
compassionately sparing an offender from harsh treatment that she desewasg Dn
Seneca’s discussion of mercy, | have articulated a different concepsitif’e mercy:
treating a person justly when social rules call for harsher treatmenatiéemercy has
conceptual features that raise doubts about its use in the criminal justice. sistsitive
mercy lacks these problematic features and, as | have shown in this chapsea, giréat
deal of potential in a criminal justice system. Judges have reason to epesiis®
mercy insofar as they have reason to seek justice under the rule of law. Given what
stands in favor of positive mercy, it deserves a place at the table in discussiagnyirme
criminal justice; it would be myopic to give place to negative mercy but not positive
mercy.

My purpose in these two chapters is not solely to articulate two concepts gf merc
and compare their merit in the criminal justice system. Recall from nodunttion that
my overarching aim is to investigate what might be done in face of injustice in t
criminal justice system. If unjust rules are lurking in a criminal jusiistem, they

should be changed. If they are laws, they should be changed by passing netiolegisla
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If they are informal rules or institutional policies, they should be refounsed) various
means that might include legislation. But these changes and reforms do not happen
overnight and sometimes we have reason to think they will not be changed anyttieme
near future. In the meantime, officials have reason to show positive meraythatine
abide by and uphold these unjust rules.

As a criminal justice system improves its rules, the occasions for afftoi@how
positive mercy diminish. But our rules about punishment are far from perfectlyysist.
long as our criminal justice systems harbor some unjust rules, we still badeeason
to incorporate, or at least further investigate incorporating, positiveyrmocthese
systems. If | have succeeded in my defense of positive mercy, the readss majous.
Are there unjust rules in her political community’s criminal justice systenofficials
have reason to respond to with positive mercy?

In the next part of the dissertation, | turn to the task of identifying unjustthaes
lurk within many modern criminal justice systems. | do not comb through theofules
existing criminal justice systems and pick out the unjust ones. Instead &nad flag
about a set of rules that are found in many modern criminal justice systams. |
concerned about rules that regulate the political community’s expressioeéia &ind
of blame — what | call abrasive blame — toward criminal offenders. Aleatifying
abrasive blame and explaining why it is permissible for the political comynanit
express it toward some criminal offenders, | argue that it is not pdshaifs the
political community to express it toward at least two types of offenderserédtand
fragile offenders. | raise a red flag about rules that call for offigialse criminal justice

system to express abrasive blame toward battered and fragile offedeirsave reason
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to think such rules are unjust; they call for impermissible treatment t@gighificant
set of offenders. If these rules are indeed unjust, they should be changed. In the
meantime, officials have reason to treat these offenders justly (howewverahbe) and
withhold the harsh abrasive blame that the unjust rules call for. That is, if thalolgs
abrasive blame are indeed unjust, officials have reason to exercise positiyeawairc

a significant set of offenders.
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PART II.
CHAPTER 3: THE STING OF BLAME

“Down, down to hell, and say | send thee thither.”
~Shakespeat€
“Like Judas of old, you lie and deceive...For threatening my baby, unborn and unnamed,

you ain’t worth the blood that runs in your veins.”
~Bob Dylart®

*kkkkkkk*k*

“Anger should be circumvented... When Socrates once received a box on the ear, the
story goes, he merely said it was a nuisance that men couldn’t tell when ta edaret
when going for a walk. What matters is not how an offence is delivered, but isow it
endured.”

~Senecd#?

Kok ok ok ok ok ok ok ok
Sometimes people express attitudes that are meant to sting a persoa bkeeaus

did something (or many things) wrong. | call such expressibresive blame It is

difficult to explain the “sting” that abrasive blame is meant to inflichvite the reader

to survey her own moral experience of either stinging or being stung byvalsksne.

| provide the first two quotes above to help jog the reader's memory. | carhaajhe

“sting” is not — it is not a verbal “slap on the wrist” intended only to improve the

19 Henry VI Act V, Scene 6, line 3064.
180 “Masters of War.”

181«On Anger,” inDialogues and Essaysans. Davie, 27.



wrongdoer’s future behavior or advance her moral education. The sting of abrasive
blame is much more personal than a teaching'ddThe sting of abrasive blame is also
not merely an attempt to “let off steam” or assert one’s rights. A vigttmhealthy self-
respect can let off steam by taking a brisk walk and can assert herlrygbatying, “You
did something wrong, but | forgive yot®® Abrasive blame may involve letting off
steam, asserting rights, and morally educating, but it paradigmgaticadlves a distinct
something else: the sting. In short, abrasive blame is not b¥figmrasive blame is
undoubtedly part of the human experience. But is abrasive blame morally peefisisibl
stands at odds with a general moral injunction against intentionally hurting people.

| investigate abrasive blame and its permissibility in this chapter withltineate
aim of investigating whether the institutional expression of abrasiveeiaward
offenders in the criminal justice system is morally permissible. Al@ddame toward
offenders in the criminal justice system is often taken for granted in orarqiies of
criminal justice. It has not been recognized as a distinct way in whicteatectiminals
that stands in need of justification. Abrasive blame may be off the criticalbadause
people have underappreciated its significance or because they assusheidusly
permissible. Over the course of the next three chapters, | will argusbtiagive blame

toward criminal offenders does stand in need of justification, that the justifigat

182 take this point from Peter Strawson, “Freedom and Resentment.”

183 | defend this claim elsewhere in “Forgiveness as an Alternative Response t
Wrongdoing.”

184 Susan Wolf aptly identifies these negative reactive attitudes andheatis‘angry

blame,” (“Blame, Italian Style”). | chose “abrasive blame” to enspteathat this set of
reactive attitudes involves the intentional infliction of a sting, somethatghtirts.
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fragile (at best), and that it is prima facie morally wrong for the palitommunity to
abrasively blame some offenders. Although it may appear artificial ie s@ys to
draw a distinction between abrasive blame and closely related behavionse@s ad
our moral psychology), the proof here is in the pudding. | contend that carving out
abrasive blame as a category of its own has dividends in a moral critique of theway w
treat one another, especially the way we treat criminal offenders wftemahe targets
of some of our most powerful and hurtful expressions of abrasive blame.

In this chapter, | identify abrasive blame and | dispel the commonly held notion
that a person’s commission of a wrong action is itself an adequatecptsiifi for people
to abrasively blame her. The judgment that a person committed a wrong aetion is
necessary and sufficient reason to motivate abrasive blame. But neither thissiom
of a wrong nor the judgment of the commission is a sufficient reason to moralfly just
abrasive blame. The fact that a person commits a wrong within the context of a
relationship or community can, however, provide an adequate justification for people i
that context to abrasively blame her under the appropriate conditions. | do not argue tha
abrasive blame is usually morally wrong. As a matter of sociological feespect most
people are usually in personal relationships or communities in which abrasiveiblame
permissible. For now, however, | leave the sociology to the experts and put the
conclusion of my argument in a qualified form: abrasive blame is morallyigseihe
only within the context of certain personal relationships and communities. This
conclusion paves the way for my work in Chapters 4 and 5 in which | argue that abrasive
blame toward criminal offenders is only justified under certain conditions (dnabm

may not turn out to be met).
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In Section |, | clarify what | mean by abrasive blame. In Sectioraliglie that
abrasive blame is morally permissible only within the context of certatiaeships or
communities. This argument calls for two supporting arguments as well efld ca
explanation of what | mean by a personal relationship and community. | give these
arguments and explanation in Sections Ill-V. In Section VI, | raise and respomd to a
objection and contrast my view of blame in personal relationships to a cldsgdygire
view developed by T.M. Scanlon.

| engage in considerable analysis of the conditions under which abrasiveiblame
justified in personal relationships for its own interest in Section V, but also for anothe
reason. People may be hesitant to accept my claim that the commission ofja wron
action is not sufficient to justify abrasive blame. This hesitancy may be due to the
intuition that it “just seems obviously right” for us to abrasively blameoegeople in
our lives for the sole reason that those people have done something wrong (for example,
when a friend has lied, when a partner cheats, when a colleague insults or takés other
work for granted, etc.). My discussion of abrasive blame explains that thigimiai
often right, but it cautions us from importing it to justify the expression of i@brbtame
toward anyone.

Section I: Abrasive Blame

Abrasive blame is the expression of an attitude (or attitudes) that is intended t
sting a person because she did something wrong. Examples of such attitudes include
resentment, blame, righteous anger, and condemnation. It is important to note, however,
that these attitudes can sometimes be expressed without the intention t@stisgra

because she did something wrong. Scanlon, for example, argues that you can blame
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someone by withdrawing a measure of trust or goodwill without intending to hurt the
person at alf:® It seems to me that you can also blame someone by pointing out that
their character is flawed in various respects without intending to hurt that persalh. |
these kinds of blame “benign blame” and | think benign blame plays an important role for
many in their lives. | suspect that purported “benign blame” is sometimesvalivisne

in sheep’s clothing, but I trust that it is often sincere (i.e. it honestly involvesemtiant

to sting the wrongdoer). The important point here is that blaming (or resentingprs®em

is not necessarily abrasively blaming someone. Abrasively blaming somecessarily
involves the intention to sting a person because she did something wrong.

Abrasive blame is distinct from pointing out that a person did something wrong or
“calling her out.” Pointing out that a person did something wrong generally involves
intending that the person fully recognize and understand that she did something wrong.
If a person comes to fully recognize and understand that she did something wrong, she
will generally suffer pangs of conscience and guilt. So pointing out that@pdids
something wrong often involves intending that the person suffer in the recognition of her
wrong. Abrasive blame is different; it involves an intention to sting a person ahdve a
beyond the pangs of conscience that come with recognition of a wrong. Abrasiee blam
can (although it need not) continue even after a person realizes that she has done wrong
and feels remorse for it. This is because abrasive blame involves an intenting to s
from the outside, not (just) to shine light on a truth that gnaws from the inside. For

example, suppose | confront a person and calmly tell her that she told a liend Itheie

185 SeeMoral Dimensions: Permissibility, Meaning, Blam8usan Wolf calls this kind
of blame “wimpy blame,” (“Blame, Italian Style”).
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she recognize her wrong action and thereby feel a pang of conscience, but | dendot int

to make her feel any additional hurt. If and when she acknowledges and understands her
wrong action | will no longer bring it to her attention. In this case, | do notiabhas

blame her. But suppose instead that | call her a “rotten two-faced liar wigothes

different story for every pair of eyes.” | hope the words will hurt her ard prepared

to use them regardless of whether she has recognized her wrong action.cdsdhis
abrasively blame her. |intend to sting her over and above any pangs of conslkeeence
might feel in the privacy of her own heart. | make my remarks not because (miyot
because) | want her to recognize a painful truth, but because | want to hurt teirfigr h

done something wrong.

An example may help. Consider the following dialogue taken from a scene in the
movie Good Will Hunting Will is incredibly intelligent and has had no formal education
after high school. He and his friends go to a bar and have the misfortune of meeting a
man named Clark who is a first-year graduate student at Harvard. Clatk orseilof
Will’s friends and Will steps in to defend his friend by outsmarting ClarkrkGiees to
shut down Will's defense by beginning to quote, without reference, a passage from a
book on the American colonies prior to the revolution. Will interrupts with the full quote
and continues as follows:

WILL: You got that from Vickers.Work in Essex Countypage 98, right? Yeah,

| read that too. Were you going to plagiarize the whole thing for us? Do you

have any thoughts of your own on this matter? Or is that your thing, you come

into a bar, you read some obscure passage, and then pretend, you pawn it off as

your own, as your own idea just to impress some girl and embarrass my friend?
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[Thus far we have statements that are arguably intended to make Clarkzecogni
that he has done something wrong. We do not yet have a clear case of abrasive
blame. The following remarks, however, are meant to do more than make Clark
recognize that he has done something wrong. They are meant to sting him for it.]
You see, the sad thing about a guy like you is that in fifty years, you're ging
start doing some thinking on your own and you’re going to come up with the fact
that there are two certainties in life. One: don’t do that. And two: you dropped
150 grand on a f#$% education you could have gotten for a dollar fifty in late
charges at the public library.

CLARK: Yeah, but | will have the degree, and you'll be serving my kids fties a

a drive thru on our way to a skiing trip.” [This insult is meant to sting, but it is

not abrasive blame because it is not meant to sting Will for having done
something wrong. Unless, of course, Clark judged that Will had done something
morally wrong and uttered this insult to sting him for it. But | highly doubt that
this was the case.]

WILL: “That may be, but at least | won’t be unoriginal. But | mean, if you lzave
problem with that, | mean, we could just step outside — we could figure it out.”
[This remark is not an expression of abrasive blame. Instead, it is a threag) to sti
Clark with something other than an attitude (likely a sucker punch or a fist in the

face).]

A few more clarifications about abrasive blame are in order before analyzing

whether abrasive blame is permissible. Privately thinking nasty thoughts about a
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wrongdoer does not count as abrasive blame. This kind of thinking does not generally
involve an intention to sting the wrongdoer. Of course there is an exception. $ba per
(let us call her “the passive-aggressive one”) intends for the wrongdoadtbeemind
and be hurt by its mean and nasty contents, then her thinking nasty thoughts does count
as abrasive blame. Similarly, saying nasty things about a wrongdoetaikiitg to a
confidante does not count as abrasive blame — unless the person (let us call hek“the ba
stabber”) intends for the wrongdoer to hear and be hurt by her comments through the
grapevine. If Bob Dylan were privately singing “Masters of War“aadtof recording it
for a popular audience that included his target, then the lyrics quoted at the thtart of
paper would not be an example of abrasive blame. The point is that abrasive blame is t
expression of an attitude that is intended to sting the wrongdoer — without mindreading
and grapevines (or other sneaky tactics) it has to involve actively commuogicati
something to the wrongdoer.

It is important to clarify the relationship between abrasive blame and atimin
punishment. | give a detailed analysis of this relationship in the next creptdmit
myself to brief remarks here. Abrasive blame is not synonymous with punishmest, nor
it necessarily a part of punishment. Abrasive blame is, however, often a part of
punishment. In modern political communities, criminal punishment often involves the
expression of attitudes that are intended to sting the offender above and beyond her own
pangs of conscience because she did something wrong. But criminal punishment in the
modern world also characteristically involves deprivation of liberty. @am
punishment used to (and often still does) involve torture, death, and other harms that go

well beyond the sting of blame.
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Someone who expresses abrasive blame intends for the expression of her attitudes
to hurt a person because that person did something wrong. Although the abrasive blamer
must intend to hurt the wrongdoer, she need not have a calculated or pre-meditated plan
to hurt the wrongdoer. Many instances of abrasive blame are not pre-nuokeplitais to
hurt wrongdoers, but are relatively spontaneous or impulsive responses to wrong action.
186 It is tempting to see such spontaneous responses to wrong action in a benign light.
People often respond to wrong action with anger that does not appear to be meant to
burn, sting, or hurt anyone in particular. In such cases, harm done to the wrongdoer
appears to be an unintended consequence or side effect of the blamer’sayeyesral
Under this benign light, many impulsive acts of blame appear to have thorns that
accidentally pierce, but do not intentionally sting. Such acts of blame gpéeasant,
but they are not abrasive.

We should beware, however, of the temptation to shine too much benign light on
the subject. Sometimes blame pierces in a way that is accidental, sosridame has a
pre-meditated sting, but many acts of blame lie somewhere in betvesenetkiremes.
Abrasive blame is like many other human actions; it generally flows fromrajdrabits
over which we have long-term contr§l. Most people have a general practice, pattern,
or habit of responding to wrongs in a relatively consistent fashion. Peogjereaeally
aware (or can easily become aware) of how abrasive they are in respondingde.w

People are also capable of changing their practices and habits of blahawdo. If a

186 | am indebted to Benjamin Bagley and Susan Wolf for respectively bringingdinis
to my attention.

187 | am drawing on a somewhat Aristotelian understanding of human behavior. For
criticism of this point, see Doritack of Character
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person is aware that her habit of responding to wrong action hurts those whom she is
responding to and if she chooses not to change that habit, then her stings of blame are not
unintended consequences or side effects. Her blame is abrasive blame #aaitisom

sting people, not spontaneous blame that just accidentally happens to pierce people.

An example might help illustrate this point. Suppose | have a strong, but not
pathological cursing habit and suppose | have a child. | know that cursing in front of the
child is harmful for her development, but | do nothing to curb my habit. If my friend
were to hear me speak long strings of curses in front of my child, | @amcthat she
would express disapproval and criticize my behavior. It would be ridiculous far me t
protest her disapproval on grounds that | doimeindto sully my child’s vocabulary.
Although creating a little potty mouth is not a cold-blooded, pre-meditated project of
mine, it is also not an unintended consequence of my venting frustration with the world.
It is intentional in the broad sense of being under my control. It is the resuiabita
that | know is bad for my child and that | have the power to change. My friend would
rightly criticize me for not changing my habit; it is a bad habit and | shoalddyef it.

Let us get back to abrasive blame. | grant that blame is often a spontaneous or
impulsive response to wrong action, rather than a calculated sting. This doesmot mea
however, that spontaneous blame cannot inflict intentional harm. Blame, like ¢cursing
may be impulsive in a moment, but it is intentional in the broad sense of being under our
control. Keeping in mind a few exceptions, blame usually flows from a generathatbi
people can be made aware of and that people can change. If this habit is a badthabit, if i
results not just in hurting people butimpermissiblyhurting people, then people should

change this habit and suggest that others do likewise. The prevalence and eeadptan
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this habit in our society suggests that people generally do not see anythingisaiidem
about expressing attitudes that hurt people because they have done something wrong.
This point takes us back to the guiding question of this chapter; how can the sting of
blame be morally justifiable in the light of a standing injunction against hurtinggseopl

Before addressing this question, | want to briefly contrast it to other questains
philosophers generally ask about blame. Philosophical focus on blame has a tendency to
center around freedom and responsibility. What kind of freedom and/or responsibility do
attitudes like blame and praise presuppose? Do most people have the presupposed kind
of freedom and/or responsibility? Do children, addicts, and psychopaths? These
guestions are interesting and engrossing, so much so that it is tempting théake ot
features and questions about blame for granted. It is tempting to assume thpersdn
freely and responsibly acts wrongly (and this may be a big “if”) — then it miggible to
blame her. But we should question this assumption. Blame is often intended to hurt
people; abrasive blame is meant to sting. This abrasive aspect of blame iswaitlodds
standing moral injunction against intentionally hurting people. How (if atsalie sting
of blame permissible in light of this injunction? This question, | argue, is worthgaski
Like most questions worth asking, it is not easily answered.

Section II: Is Abrasive Blame Permissible?

One might think an easy answer (or simply dismissal of the question) ig/readil
available. Although there is an injunction against hurting people, it is a generdingta
injunction that is not without exceptions. The commission of a wrong action is simply
another exception to the standing injunction against harm. Although it is usually

impermissible to hurt people, it is permissible to hurt them with the sting okbidran
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and because they have done something wrong. In committing a wrong action, a person
makes herself liable to (at least one kind of) harm — namely, the sting of blame.
| reject this purportedly easy answer. | argue that the commission ohg wr
action does not, by itself, make it permissible to abrasively blame the person who
committed the action. My argument does not entail that abrasive blame iy usuall
impermissible. | argue that the commission of a wrong coupled with the presence of
certain kind of personal relationship (or community) can make it permissitbd@déor
party of the relationship to blame another. To ease exposition of the argumeathiegi
basic structure in what follows. In the remaining sections and the nexéecHagdfend
the premises in this argument.
The Basic Argument
1. An act of abrasive blame cannot be justifiedt court it cannot be justified on
the basis of reasons that one can expect people to accept insofar as they are
reasonable. | say why this is the cas8upporting Argument 1. The relative
weights of reasons for and against abrasive blame are evenly balanced. A
reasonable person who conscientiously considers all relevant reasons can decide
that abrasive blame is either justified or Ht.
2. If an act cannot be justified on grounds that one can expect people to accept
insofar as they are reasonable, then all other things equal, the act iy morall

impermissible. This claim is an assumption. Scanlon and other moral

188 | am assuming, following Nagel, that “there is substantial middle grouna:eet
what it is unreasonable to believe [or in my case, accept] and what it is unreasonbable
to believe [or in my case, reject] Equality and Partiality 161).
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philosophers have defended it in spifitjf not in specific formulatiod® It is
beyond the scope of my argument to further defend this assumption.

3. So an act of abrasive blame, all other things equal, is morally impermissible.

But other things are not equal.

4. Acts of abrasive blame are often embedded within the context of personal
relationships. Parties of these relationships often jointly accept normeénsgel
them to express a reasonable degree of abrasive blame to one another. When this
is the case, parties can expect each other to accept a justification ofeabrasi
blame insofar as they are reasonable pempigeasonable parties of the
relationship (or community). | say how this worksSapporting Argument 2.

5. Acts of abrasive blame can also be justified within the context of larger
communities. | say how this works with respect to political communities in the
next chapterThe Political Sting.

6. Within certain personal relationships and communities, parties can permissibly

engage in acts of abrasive blame toward one another.

189 See ScanlonWhat We Owe to Each Othef depart from Scanlon because | do not
agree that the following two statements are equivalent: 1) an act is Weongprinciple
that permitted it could reasonably be rejected and 2) an act is wrong if it would be
prohibited by any principle that people could not reasonably reject. | believe my
departure from Scanlon here stems from his apparent reluctance to affiasnota
persistent reasonable disagreemviidt WWe Owe to Each Othd96). Unlike Scanlon,
| readily affirm that there are cases in which a pringggemittingsome action X could
reasonably be rejected and a princyiehibiting the same action X could reasonably be
rejected. This departure leads me away from using Scanlon’s struil&tion of
impermissibility in terms of reasonable rejection. Instead, | beginrgungent with an
assumption that Scanlon’s theory defends in spirit, but not in detail.

19What We Owe to Each Othe,
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Before providing the supporting arguments, | want to emphasize two features of
the basic argument to avoid confusion. First, philosophers often consider abrasive blame
in the same bundle as praise, benign blame, and other reactive attitudes. The
permissibility of commendation and condemnation, laud and reproach, resentment and
guilt are sometimes thought to stand or fall togetfeiThis is likely due to the fact that
philosophers tend to focus on whether or not these attitudes presuppose a kind of freedom
or responsibility that people may lack. As previously mentioned, my focus isediffé
is not on the freedom/responsibility that blame (or praise) may presuppose, but on the
hurtfulness that blame can have. My argument is silent on praise, benign blame, and any
other response to action that does not involve the intentional infliction of a hurt. These
responses lack the sting of abrasive blame and it is disagreement about tthether
sting” is justified that gets my argument off the ground in the first premise.

Second, my argument is about the moral permissibility of engaging inwebras
blame, not about a political right to engage in abrasive blame. A just society should
protect a right to freedom of expression. It should not coerce people or punish them for
abrasively blaming one another just like it should not punish or use force to prevent
people from expressing insults, swear words, or offensive images. A jusy sagét to
defend a person in her claim to say things like, “you dirty rotten bastard!” Batiofeg
there is a difference between defending a person’s right to express sgnagithiarguing

that it is morally permissible for a person to express a particular thogfend a

191 Galen Strawson seems to suggest as much in “The Impossibility of Moral
Responsibility.” All these attitudes seem to build in a “desert-basis” which i
compromised by psychological determinism.
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person’s right to express abrasive blame, but | have argued that she should ne¢ éxerci
unless it is in the context of a certain personal relationship or community.
Section Ill: Reasonable Disagreement on Abrasive Blame (Supporting Argoent 1)

In this section | argue that an act of abrasive blame cannot be justified onishe bas
of reasons that one can expect people to accept simply insofar as theyarahieas|
show that a reasonable person who is conscientiously considering reasons forrestd agai
abrasive blame can decide that abrasive blame is either justified or not.

| begin with what | have referred to as a standing moral injunction agatirsj a
on an intention to hurt a person. This standing injunction is not a categorical prohibition
against acting on intentions to hurt people. Such a prohibition would be unreasonable; it
would prohibit dentists from performing root canals (and routine cleanings for that
matter) and would-be murder victims from fending off their attackers with psppay
or stern kicks to strategic locations. The standing injunction is rather to h@etéerin
the following fashion: there is (at least) presumptive moral reason to rebain f
intentionally hurting a person. Other reasons, such as preventing future pain ogbringin
about various moral goods, might defeat the presumptive reason to refrain from
intentionally hurting a person. Some conditions, such as consent from the individual who
is to be hurt, might undermine the reason to refrain from intentionally hurting a person.
Giving a full analysis of all the potential defeating reasons and underminindicogds
well beyond my scope. My focus is on the act of abrasive blame — when a person
engages in abrasive blame, she intentionally hurts a person. My question isreare the
reasons to engage in abrasive blame that defeat or undermine the reason toamfrain f

intentionally hurting a person? | argue that this question has a range of reasonable
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answers. In what follows, | describe several reasonable answerst(thadismeant to
the exhaustive).
The Qualified Retributivist

Although people have a general reason to refrain from intentionally hurting a
person, they do not necessarily have a reason to refrain from expressingsattiat dee
intended to inflict pain that a persdeserves As long as a wrongdoer had an adequate
opportunity to avoid doing wrong, she morally deserves to experience (at least) some
pain. She does not deserve to experience more pain than is proportional to her wrong
action, but the pain of abrasive blame rarely exceeds this amount. Just because a
wrongdoer deserves to feel pain, however, does not mean that an individual is morally
licensed to inflict this pain in any fashion. For example, if a criminal veedeserve
imprisonment, this fact would not license any individual to lock him up in their closet.
An individual is licensed to inflict morally deserved pain on others only if she has the
right kind of social authority or standing to inflict the deserved pain. Individuals
generally lack the requisite authority or standing to inflict deserved pé#ne iform of
physical injuries, imprisonment, or monetary fines.

Individuals do, however, generally have the requisite authority or standing to
inflict deserved pain in the form of expressing hurtful attitudes. Recall dlegde from
Good Will Huntingguoted above. Intuitively, Will does not need any special standing to
sting Clark with words and facial expressions. Abrasive blame does not intendcto infli
just any pain in any fashion; it intends to inflict deserved pain through the agprets
hurtful attitudes. The armor of morality need not shield our skin from every sinche pr

It need not shield us from pricks that we deserve and that come in the form of words and
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facial expressions. Although there is generally moral reason to refrairhtndimg
people, there is generally not prima facie moral reason to refrain fromveboéesine.

This argument relies on the claim that wrongdoers modaiberveo feel at least
some pain for their wrong actions as long as they had an adequate opportunity to avoid
committing them (this is why | label a holder of the view a “qualifiedtativist”).!%?
Although it is reasonable to reject this claim, it also seems reasonabtepd & It is
supported by a set of strong intuitions; | present two such intuitions. Consider arworld i
which wrongdoers experience some pain that is less than or equal to the amount
proportional to their wrong. Compare it with a world in which wrongdoers receive no
pain. Most people have the intuition that the former world is no worse than (and may
even be preferable to) the latter world. Although there is less pain in thenatte, this
fact does not seem make that world preferable from a moral point of view — pregumabl
because the pain that is missing is pain that wrongdoers morally deservede€onsi
another case: if two innocent people and one murderer are on a lifeboat thakwill s
unless one of them is thrown off, then intuitively the murderer is the person who should
be thrown off. Intuitively we take ourselves to have less reason to avoid inflicting pa
on guilty parties compared to innocent parties — presumably because gtidy par
deserve (at least some) pain.

One might object to the use of these intuitions to support the qualified
retributivist’s view. Perhaps these intuitions are parasitic on a setwhonly felt
retributive emotions that are, like racial prejudices, pathological in thgimeture. This

objection has its roots in Nietzsche’s powerful critique of the retributive ensotiHe

192 Michael Moore, among others, defends a view along these lifdadimg Blame
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argues that these emotions are roota@ssentiment Those who fealessentimenare
weak and jealous of the strong. They make up the idea that people deserve to feel pain in
order to feel good about themselves when they inflict pain on the “deserving.” A number
of philosophers have adequately responded to this critique by arguing thativetribut
judgments are not inevitably motivated f@gsentimenor other pathological emotions.
For example, Michael Moore argues that retributive judgments can flow frosathe
non-pathological, emotional root as personal dtiltJean Hampton has reasonably
argued that retributive judgments are a way of standing up for madraliithough
these philosophers do not have abrasive blame in mind, their arguments can be adapted to
justify abrasive blame along qualified retributivist lines.
The Hard Incompatibilist

The hard incompatibilist (at least the kind | am describing for the purpose of my
argument here) is a variant on the qualified retributivist. The hard incomsatialds
that it is permissible to abrasively blame a wrongdoer insofar as she ddaséteshe
deserves it only if she had an adequate opportunity to avoid doing Wrokigrd
incompatibilists (among others) argue that all wrongdoers lack an adequateiopyor
to avoid doing wrong. Others argue that we have strong reason to doubt and cannot be
reasonably sure that wrongdoers have adequate opportunities to avoid doing wrong. The

longevity and tenacity, but most importantly the quality, of the free will @dhdtcates

193 Michael Moore, “The Moral Worth of Retribution.”
194 Hampton Forgiveness and Mercy
195 Scanlon maintains that an adequate opportunity to avoid doing wrong may not be

sufficient to justify abrasive blame (especially if the sting is paldrly severe and
prolonged), but it is at least necessary to justify abrasive blsim@l Dimensions187).
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that such positions are reasonable; they are internally consistent and respmnsi
objections (which is not to say that a reasonable person must accept these paf#ions
all it is adebat@. According to this position, desert could justify abrasive blame but we
cannot actually appeal to claims of desert in the actual world. diogpto this position,
abrasive blame may still be justified according to some other argument, bldngptiee
lines that the qualified retributivist presents.

The Qualified “Pacifist”

In contrast to the argument above, the following argument suggests that individual
acts of abrasive blame are unjustified. The term “pacifist” gegeedtrs to a person
categorically opposed to war, but | use the term here to refer to a person vaihéake
to be a very strong moral reason to refrain from increasing pain and sufiepagple in
the world!®® The pacifist maintains that abrasive blame increases the amount of pain and
suffering people experience. She maintains that there are no prima ésces @ favor
of abrasive blame that are strong enough to defeat the very strong reasaartdrosfr
increasing pain.

| cannot prove the pacifist’'s claim that there moeeasons in favor of abrasive
blame that can outweigh the strong reason to refrain from increasing pain. Wweoeho
defend the pacifist in the following fashion. | consider the reasons in favorasiabor
blame that are the best candidates for outweighing the reason to refrain freasimg

pain. | argue that the pacifist can reject these reasons.

1% This opposition to unnecessary pain is showcased in utilitarianism, particularly
negative utilitarianism, but it is compatible with other moral theories.
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First, one might think that the pain caused by abrasive blame is somehow
different from other pains. It is the kind of pain that can be a morally good kind of pain
to bring about, or at least not a bad kind. Someone might support this claim, as the
retributivist supported her claim, by appealing to intuitions. Compare a world @ whi
wrongdoers receive the pain of abrasive blame that is proportionate to their ¥vorangs
world in which wrongdoers do not receive the pain of abrasive blame. If one has the
intuition that the former world is morally preferable, then one might think that theopai
abrasive blame is a good kind of pain to bring about. Perhaps some people have such an
intuition (and the pacifist need not judge them pathological!), but this is certainlg not a
intuition that onemusthave insofar as one is a reasonable person. The pacifist can reject
it and maintain that there is nothing morally special about the pain inflicteloragiee
blame; it is like other pains, and we should not act in ways that increase it.

Second, one might object to the pacifist by arguing that engaging in abrasive
blame promotes, defends, or instantiates a moral ideal or value that outweighantipe st
reason against inflicting pain. There are two potential values that eggagibrasive
blame may promote or instantiate. First, perhaps engaging in abrasnesroky
promote or instantiate the morally valuable self-respect of the victim of doamg The
pacifist can reasonably insist, however, that there are reasonable mettesdsreoand
defend the self-respect of the victim that do not involve intentionally hurting another
person. Given the strong reason against inflicting pain, the victim ought to use the non-

abrasive methods of defending and restoring self-respect. On a rare mdtese non-
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abrasive methods may not be available, but that is certainly an exception, no e rul
In almost all cases, a victim can stand up for herself without pushing someone else
over!®®

Perhaps, however, abrasive blame helps defend, promote, or instantiate some
moral value other than self-respect. One might argue that abrasive bltanéates a
way of caring about morality itself in the face of immoral actidAsBut this argument is
unconvincing. Surely one can take morality seriously in the face of an immotical by
expressing that the act in question was wrong and by encouraging the wrongdoer not
repeat his mistake. To refrain from abrasively blaming a wrongdoer is not to condone
wrongdoing. There are other non-abrasive ways to hold people accountable to moral
standards. The qualified pacifist need not make the strong move of denying teatabra
blame is a way of caring about morality. She simply thinks there areatite® ways to
care about morality that introduce less pain into the world. Given her firm moral
commitment against increasing pain, she holds that abrasive blame is fiet)justight
of the presence of these alternatives.

The pacifist is not yet “in the clear” in her argument that abrasive bame i
unjustified. One can object to the pacifist's argument on the following pragmati

grounds. The qualified pacifist claims that abrasive blame hurts people ynthava

197 Nietzsche’s discussion of the will to punish may explain why people are ofterethcl
to thinkthat restoring self-respect requires hurting wrongdd@nstbie Genealogy of
Morality). |insist, however, that this thinking is misguided; a self-respect worth having
is generally not contingent upon hurting others.

198 Contra Hamptorf-orgiveness and Mercy

199 Jay Wallace, “Dispassionate Opprobrium.” George Sher also defends aagw al
these lines, sda Praise of Blame.
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increasegain in the world. This claim may be false. Although abrasive blame is
intended (and often succeeds) to inflict pain upon the wrongdoer in the moment, it may
decrease overall pain in the long run by deterring the wrongdoer and others from
committing future wrong acts that cause pain. Abrasive blame may alsosdeitrea
pain felt by the victim of the wrongdoing. It may help the victim vent her anger
provide an easier, less painful way to restore or maintain her self-respect

The pacifist can respond to the objection in a reasonable fashion. She can grant
that an act of abrasive blame does not increase pain (and may even decrdeseittjsw
compared ta@ondoningwrong action. But abrasive blame may very well increase pain
when it is compared to other non-abrasive responses to wrongdoing — such agygngagin
benign blame, providing criticism that is intended to educate rather thangsangng
forgiveness, and giving support and encouragement to do better. Empirical evidence is
inconclusive on this point, but a substantial amount of evidence suggests that forgiveness
(which is devoid of abrasive blame) is generally more effective than nesein¢which
usually involves abrasive blame) at both deterring future offenses and helping vict
heal and recover. Given the absence of definitive evidence to the contrary, it is
reasonable for the pacifist to maintain that abrasive blame increasesmpgared to
other methods of responding to wrongdoing. Given that such methods are generally
available, it is reasonable for the pacifist to conclude that abrasive [dayaearally
unjustified.
The Tough-Love “Pacifist”

The above argument has revealed that it is also reasonable for a person to

maintain the opposite stance. The empirical evidence is inconclusive on the relati

116



amount of pain that abrasive and non-abrasive responses to wrongdoing cause in the long
run. A person, let us call her the “tough-love pacifist,” can review the evidadce a
reasonably conclude that abrasive blame does not increase pain when compared to non-
abrasive methods of responding to wrong action. The tough-love pacifist, like other
pacifists, recognizes a very strong moral reason against increasing ga world. She
maintains, however, that abrasive blame does not increase pain in the worldjutls/(e
or) more effective than the relevant alternatives at minimizing paheiworld. As long
as the tough-love pacifist sees no other grounds on which abrasive blame maydye wron
she will take it as a justified response to wrongdoing (perhaps even a regsiraasesin
order to minimize pain in the world}°

Although a pacifist described above disagrees with this argument, | do not think
she can prove that it is an unreasonable argument. She can reasonably rejgletsprinc
that permit abrasive blame, but she does not have sufficient grounds to preclude others
from reasonably rejecting principles that prohibit abrasive blame.
An Objection

| have presented four positions that are internally consistent and able to respond to
objections, but | have not shown that each is reasonable according to an expéo#ty sh

standard of reasonableness. Rather than providing such a standard, | indentifysthe type

200 My argument in “The Political Sting” is similar to this argument. Butdfig@an
important difference. The tough-love pacifist reasonably claims tigapery in abrasive
blame minimizes pain compared to the alternatives. She does not have sufficient
evidence, however, to reasonably refute those who disagree. Although sbenkas
reason to hold that abrasive blame minimizes pain, she dadktusivereason to hold
that abrasive blame minimizes pain. In “The Political Sting,” | arguetleae is
conclusive reason to hold not that acts of abrasive blame minimize pain, but that
maintaining social rules about abrasive blame in a political community nzesnpiain.
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of disagreement that separate the various positions from one another. Then, drawing on
the tradition of political liberalism, | argue that respect for persansnes us to respect
these types of disagreement. From where we stand, we cannot reasonatilglexpe
persons conscientiously considering the relevant considerations to arheesatrie
answer on whether (and how) the commission of a wrongdoing justifies abrasne bl
in the absence of special relationships or communities.

| see three different nodes of disagreement in arguments about whether and how
abrasive blame is justified and | will consider each node in turn (see Figure § for m
characterization of the debate and its three nodes of disagreement). Trinedtr sif
disagreement flows from a difference in basic value commitments. Thesddécan be
identified in different answers to the following question: would committing a wirong
the presence of an adequate opportunity to avoid doing so make it the case that a person
deserves to be stung with abrasive blame? By “deserve to be stung” | mean the
following: a person deserves to be stung if the fact that she committed a wrong acti
makes it the case that the sting is not a morally bad pain for her to suffien a\berson
deserves to be stung, the moral presumption against inflicting pain in the form of the
sting is undermined because such pain is morally innocuous (and may even be morally
good). The qualified retributivist and the hard incompatibilist think that the cesroni
of wrong in the presence of an adequate opportunity to avoid doing wrong does make it
the case that a person deserves to be stung. The qualified pacifist and thexeugh-|
pacifist hold that it does not. The difference in their answers flows from aagjene
difference in their comprehensive moral (and/or religious) views, paatiguh their

conception of value. The retributivist and the hard incompatibilist see value in a
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wrongdoer suffering above and beyond the pangs of conscience that come with a
recognition of having done wrong. The pacifists see no value in this suffekmgttier
kinds of suffering, it is an evil to be avoided.

The difference between these views often (but not necessarily) gets played
the various players’ views about hell as understood in the mainstream Judeo+Christia
tradition?®* The pacifist rejects the possibility that a morally perfect beingicsend
persons to hell. Her rejection is rooted in a commitment to seeing all suffeymigobe
internal pangs of conscience as evil. The qualified retributivist mighimespan to the
possibility of hell. Although she would be concerned that an eternity of sigffisrin
disproportionate to most offenses, she does not share the pacifist's comnutse=ihg
any suffering beyond pangs of conscience as evil. The qualified retribthiniss
wrongdoers deserve suffering above and beyond pangs of conscience; she kakes suc
suffering to be innocuous or even valuable. Although it may not be pretty (albeit poetic)
for a being to send people to hell (at least for some period of time), it is alsocomot ov
evil.

The pacifist and the qualified retributivist do not share a common ground from
which one of their views is decidedly better. Neither is making a mistakawnindy
inferences from shared premises. Instead, the split between thetauifithe qualified
retributivist flows from a deep difference in value. This kind of differehoeilsl be
respected, not forcibly erased. If a qualified retributivist respedtsidgacifist has the
moral power to autonomously develop her own conception of the good and the pacifist

has indeed conscientiously and autonomously come to her view, then the retributivist

201 Galen Strawson makes a similar move in “The Impossibility of Moral Redplitysi
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must respect the pacifist’'s view. Compelling her to change it would involve congpelli
her to change her more comprehensive understanding of value in which her view is
situated. The tradition of liberalism — rooted in respecting the individual’'srgowe
develop her own conception of the good — stands strongly against such compulsion.
This argument, however, does not necessarily entail that there is reasonable
disagreement about whether abrasive blame is justified by the commissiomarfca |
have thus far only shown that there is reasonable disagreement on whetheetivgsuff
inflicted by abrasive blame is deserved when a person commits a wrong insthiecpre
of available opportunities to avoid committing the wrong. If all those who think people
deserve a sting for acting wrongly in the presence of adequate opportunitieslto a
doing wrongdeny (or_mustleny) that people have such opportunjtteen regardless of
the value disagreement with the pacifist, there may be no disagreement abbet whet
abrasive blame is justified in actual cases. (Figure 1 helps illustrafeadint.) But the
antecedent here is false. The hard incompatibilist’s arguments areomgt estiough to
show that a reasonable person must deny that people have adequate opportunities to
avoid doing what they do (in our case, doing wrong actions). It is rational andabbes
to maintain that such opportunities exist for human agents and that we are in a position to
know whether such opportunities are available to an agent with respect to adigan
| do not deny that the existence and knowledge of these opportunities is subjectdp debat
but | do claim that such debates genuinedebates As the history and quality of the
free will debate indicates, the hard incompatibilist lacks sufficient eealéo decisively

shut down the arguments of what | have called the qualified retributivist.
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If one takes the qualified retributivist’s view, then there is no moral presumption
against abrasive blame. All other things equal, abrasive blame is justifiespionse to
a wrong. But one can respectably depart from the retributivist’s value judgboent a
deserved suffering or her judgment that people have adequate opportunities to avoid
committing the wrong actions they commit. If so, then the presumption against@bras
blame remains. Even if the presumption stands, however, abrasive blame rbay still
justified in response to a wrong. When a person commits a wrong action, there may be
general reasons to abrasively blame her that outweigh the presumption algaisisye
blame. For example, stinging the person with abrasive blame may help the person
flourish in the long run. One might think that being stung with abrasive blame is like
having a root canal; it hurts but the presumption against the hurt is outweighed because it
brings about long-term benefits. Perhaps abrasive blame helps the offenderiengag
moral reform that improves her life in the long run. In addition, abrasivetyittpthe
offender may help deter her (or others) from committing future offenses. $iabra
blame has such benefits, they might be worth the cost of inflicting the stutgaggin,
this claim is subject to reasonable disagreement. The disagreemenhat#his both
empirical and moral. Data is inconclusive on whether the sting of blame detees futur
offenses or helps improve offenders’ lives. Moreover, interpretation of thesdata i
complicated by the fact that we disagree on what counts as an improvement tma pers
life. Most importantly, there is reasonable disagreement on whether futuradséoefi
the offender or others) can justify the infliction of present harm in the absénocasent
or special relationships. As it did in the first node, the disagreement here isdsituat

broader disagreement over comprehensive moral theories: most utilitarians greeld a
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that present harm is justified for future benefits, but needless to say thereeaire ot
reasonable moral theories that reject such a view. Once again, therersetisag here
that we must respect rather than erase.

In sum, there is disagreement that we should respect on whether abrasive blame is
justified in response to wrong action. Some maintain that it is justified becaesgate
others reject that it is deserved. Of those who think abrasive blame is not desereed, som
think it is justified by countervailing benefits and others reject that lderoefhnot
overcome the presumption against infliction of undeserved harm. Each of these positions
is internally consistent and responsive to objections. Moreover, the type obdisagt

that holds among these positions is the type we should respect.
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Figure 1: Reasonable Disagreement on Abrasive Blame

Does a person
deserve to be stung
for acting wrongly
when she had an
opportunity to
avoid doing so?

Disagreement at
this node flows from
different
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Yes: Butdo No: Butis there
persons generally generally an
have an adequate overriding reason

opportunity to to sting a person
avoid their wrong for having acted
actions? wrongly?
Disagreement at
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Disagreement at , )
. different moral
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. theories and
the free will debate.
unresolved
empirical debate.

Yes: Qualified No: Hard Yes: Tough-Love No: Qualified
Retributivist Incompatibilist Pacifist Pacifist
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At this point, I hope to have shown that reasons do not conclusively count for or
against abrasive blame in a way that we can force a reasonable persoptto Acce
reasonable person who conscientiously considers all the relevant reasons catnadecide
abrasive blame is morally permissible or not. If she holds one of the positionbescri
above, we must respect this fact and not demand that she change her position. The fact
that a person ieasonablas not a sufficient ground on which to expect that she accepts
a justification of abrasive blame. Following the basic argument sketched &bove,
conclude that abrasively blaming her would, other things equal, be impermissible.

| offer an example to help illustrate this conclusion. Suppose Bob does something
wrong to Jane. Jane considers stinging him with abrasive blame. Perhaps ifeshre we
Bob’s shoes, she would think abrasive blame is justified. But she is not in Bob’s shoes;
Bob is. Bob could make a good case that abrasively blaming him is wrong (perhaps he
holds the pacifist position | described above) and Jane could not discredit such an
argument. All she could do is maintain that she “respectfully disagrees.si¥didame
should not follow from reasonable disagreement. Abrasively blaming Bob Wworild
him under the pretext of reasons that he cannot be required to #c&hpat would not
be “respectful disagreement.” It would be disagreement that turns out to hurt Bob and
not Jane; an asymmetrically hurtful sort of “respect” indeed.

In this example, Bob and Jane are very abstract characters. As the case i

described, all that they can reasonably expect from one another is thaethegsanable

2021t Jane could make a case that refraining from abrasive blame would huhemeshe

might have a leg to stand on. She might argue that abrasively blaming Bobrigythe
way for her to recover her self-respect after having been wronged by lsipreiously
discussed, however, reasonable methods to restore self-respect that do not involve
intentionally hurting another human being are usually available.
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people. When all other things are equal and when no other reasonable expectations are in
place, then abrasive blame is impermissible between them. But the world is wneéch m
complicated. If Jane and Bob are best friends, for example, then they reasxpaictya

great deal more from one another than bare reasonableness. As | argue in the next
section, they may have developed their own “ways of doing things” that they abhson
expect one another (but not other people) to accept. Often these “ways of doing things”
permit abrasive blame.

Section IV: Abrasive blame in personal relationships (Supporting Argment 2)

In this section, | argue that abrasive blame can be permissible wittamcer
personal relationships — namely those that maintain a shared acceptance oftenorm t
licenses reasonable degrees of abrasive blame. My aim here is to expdaouliking,
not de-bunking fashion) the common intuition that it seems “obviously right” for us to
abrasively blame those with whom we have a personal relationship for the sofe reas
that those people have done something wrong. Although it often seems right to cite the
bare commission of a wrong as a justification for abrasive blame in personal
relationships, we should be aware that the justification is conditional upon those
relationships. Therefore we should not (at least not without a great dealiohaut
import intuitions about abrasive blame in personal relationships into analydsagive
blame toward those with whom we have no personal relationship. This sets up my
analysis in Chapters 4 and 5 of the political community’s institutional expression of
abrasive blame toward offenders (as | explain later, there is no pemsiatiahship in

this context).
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What | call apersonal relationshifmolds when persofi§ have a sharét
acceptance of norms governing their interactions that are sonetiergntfrom the set
of norms a person is required to accept insofar as she is reasgnabieexplain what
this means, | need to say what | mean by “norffis.Norms are standards that are meant
to guide behavior. They provide a basis for assessing behavior as correctrecincor
When people accept a norm, they take the norm to guide their action. They judge that
they ought to act in ways that the norm deems correct and refrain from actiagsn w
that the norm deems incorrect. They accept responsibility for actingondawith the
norm and they assess one another’s actions on the basis of the norm. There are some
norms, like basic moral principles, that people are expected to accept insbizy ase
reasonable. For example, we are expected to accept a norm prohibiting murderissof
we are reasonable. There are other norms, however, that people can reascepbly a

but they can also reasonably reject. For example, many norms of fashion can be

203 An individual person may have a personal relationship with herself if she accepts
norms other than the ones she is required to accept for governing her own behavior.

204 By sharedacceptance, | mean that they do not independently accept the same norm as
a matter of personal policy. They have a sense that the norm is shareds thatrit

policy on how to treat one another. | sometimes use the terms “joint acceptance” or
“jointly accept” to refer to a shared acceptance. | owe this point to Pqgsteastom in
International Law.”

2951 am not arguing that a jointly accepted, differentiated set of northe é®nstitutive
feature of what we paradigmatically call a personal relationship. A goacates

“what makes up your relationship with your mother?” is not (at least not only) “we
govern our interactions with slightly different norms than we are requiredépat
Rather, the presence of a differentiated system of norms picks out the cldsg btall
personal relationships for the purpose of the paper. Carving out this class of personal
relationships may not be particularly interesting in and of itself, but | thimidpis us

gain important insight into the permissibility of abrasive blame.

206 | this discussion, | draw on Postema, “Custom in International Law.”
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reasonably accepted but also reasonably rejected. When people accepbnorms f
governing the interactions between or among them that they are not requiraddytee
accept, then they have what I call a personal relationship.

Sometimes parties of a relationship jointly accept a norm that licensesaéée
degrees of abrasive blame. Call such a norm an abrasive blame norm. Drawing on
arguments in Section I, we know that people are not required by reason to acbegpt s
norm. We also know that people are not required by reason to reject such a norm — so
long as the norm does not allow unreasonably high amounts of abrasiveHldme.
parties of the relationship together accept an abrasive blame norm, then theyrteke s
degree of abrasive blame to and from the other to be correct. The norm they accept
guides the expressions of abrasive blame between (or among) them. One would
legitimately tell the other that she is “out of line” when she has abradilatyed in a
way that the norm deems incorrect. When one party abrasively blames the othayin a
that stays “in line” with their abrasive blame norm, she legitimately ¢xplee other to
accept the blame as justified — not because she is reasonable but because she is
reasonabl@anda participant in their relationship with its own shared norms. Abrasive
blame between the parties is morally appropriate as long as it is done in acbditewi
shared norm and their shared norm is not unreasonable.

There are two ways people might come to share acceptance of an abeasre bl

norm in their personal relationships. First, they might give one another egplicit

207 Some people (perhaps members of Emperor Nero’s inner circle or members of inner
city gangs today) might have a shared norm that licenses unreasonably highsashount
abrasive blame. These norms are not, strictly speaking, abrasive blamemtirensay

| have defined them. Abrasive blame norms only license reasonable degreesiotabr
blame.
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implicit consent in the form of a contract. Although it is certainly possible to dattlas
highly unlikely that people accept an abrasive blame norm in this fashion. Much more
commonly, members of a relationship come to share an abrasive blame norm by
undertaking a mutual commitment that emerges from and is sustained lgepoaet
time. By interacting with one another and assessing one another’s behavior eyer tim
they develop and sustain a shared understanding of what is correct and inatnnect
their relationship. It is not a matter of picking up on a pattern of behavior in the
relationship and simply repeating it (they are not training each other to be goydodibgs
rather picking up on a shared understanding of what counts as the right way to treat one
another’® When this happens, parties of a relationship share an acceptance of an
abrasive blame norm.

If a person jointly accepts an abrasive blame norm in one of her relationships, this
does not entail that anyone can justify abrasively blaming her accordimaf taorm. It
is reasonable, advisable, and indeed likely, for a person to jointly accept aneabras
blame norm for governing her interactions with one person (such as her mother) and not
accept any abrasive blame norm for governing her interactions with another (srsh
as the clerk at the grocery store). Also, a person may jointly accept different

abrasive blame norm to govern her interactions with one person (such as her employees)

208 A great deal of subtle social and moral psychology would be needed to determine
exactly how and when people have developed such shared understandings of what counts
as the right way to treat one another. This work is beyond the scope of my dissertat

My ultimate aim is not to pick out when abrasive blame is justified in personal
relationships. My focus is on abrasive blame that political communities expresgh

their criminal justice systems. As | explain in the next chapter, in djffisealistic

political communities there is no such shared acceptance of abrasive blame norms

Insofar as abrasive blame is justified in this context, the justification gulega an

entirely different fashion.
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compared to another person (such as her best friend). The abrasive blame norms in our
relationships may differ in the severity of abrasive blame they allow tbmawhich

wrongs legitimately trigger the expression of abrasive blame. For exatin@labrasive
blame norms in my relationships are such that it is permissible for my diersesfto
abrasively blame me in ways that it is impermissible from my professaonakintances

to abrasively blame nf&?

The account | am offering here helps explain a common intuition that vergisimil
expressions of abrasive blame in response to the same wrongdoing can be wragg comi
from some people, but morally legitimate coming from others. Consider the ifaglow
hypothetical scenario. Imagine that you lie to a close friend about somistipogant.

Your friend finds out and she confronts you about it, stinging you with blame by

scowling and telling you that you are a total piece of scum. Meanwhil@ngst has

also found out about your lie. One day you see this person at a coffee shop and she
scowls at you, saying that you are a piece of scum for having lied to yd. frie

Intuitively, at least to me, your friend’s response is legitimate, butitieger's response

is wrong. If the moral permissibility of blame were dependent only upon peopte bein

free and responsible agents, then it seems there should not be anything ilmghg wi
stranger’s response. | hope to have explained, however, that other conditions need to be
satisfied in order for blame of the abrasive kind to be permissible.

Section V: Contrast to Scanlon

29 1n Neil Young's words, “There ain’t nothing like a friend who can tell you g@ijuist
pissin’ in the wind,” (“Ambulance Blues”).
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My account echoes the work of several recent philosophers who have
convincingly argued that our practices of blame are deeply dependent on personal
relationships. Personal relationships obviously affect who and how much we should
blame. Itis less obvious that our personal relationships determine the naturaef bla
and the norms that govern it. T.M. Scanlon takes this far-reaching approach inttis rece
book,Moral Dimensions: Meaning, Permissibility and Blanm&though Scanlon’s
account offers crucial insight, it does not pay sufficient attention to abraaive bl

According to Scanlon’s theory, an agent is blameworthy for an action if tloa acti
demonstrates that there is something faulty about her attitudes that ithpairs
relationships that she has and can have with others. To judge that a person is
blameworthy, however, is different from blaming her. Scanlon argues that islame
neither an evaluation of character nor a sanction. Instead, blame is makiggnant of
blameworthiness and accordingly making an appropriate kind of change in@sdigti
To blame an agent is to modify one’s relationship with her in a way that is made
appropriate by her impairment of the relationship. “To blame someone is to hold
attitudes toward him that differ, in ways that reflect the impairment, frenattitudes
required by the relationship one would otherwise have with the perfo@he can
appropriately modify one’s relationship with a blameworthy agent by trustingsser
denying (or wishing her less) goodwill, and withdrawing in other ways from her
Scanlon maintains, however, that intentionally inflicting distress or suffapng a
wrongdoer is not an appropriate modification of one’s relationship with her. People ma

call this “blame,” but they should recognize that this response is very diffesanhis

210 scanlonMoral Dimensionsl 45.
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concept of blame; it is something meant to hurt the blameworthy agent as an individual,
not a modification of the relationship that holds between you and the blameworthy agent.
Scanlon argues that this kind of response is very difficult, if not impossible, tdynoral
justify.

| agree with Scanlon’s distinction between intentional infliction of distoes
suffering upon a wrongdoer and what he calls “modification of a relationship.” And |
agree that the former is very difficult to morally justify. But | disegreth Scanlon’s
decision to set aside this kind of response to wrongdoing as something distinct from
blame properly constru€d® | think this response to wrongdoing is a very important
species of blame; it is what | call abrasive blame. It is very commourihuman
experience and it is almost always recognized as blame. If an amdlgkasne does not
capture abrasive blanasblame, then | think that analysis has missed something
important.

Scanlon’s account succeeds in explaining and justifying one flavor of blame, but
he fails to provide a full account of blame because he leaves out the “nasty” flausr tha
undeniably a part of human life. | recognize abrasive blame as blame andistaimna
contra Scanlon, that at least some blanaées senseutside the context of relationships.
We can define and understand abrasive blame without appealing to a personal
relationship (or even a bare moral relationship). But similar to Scanlon, | &gjue t

blame ispermissibleonly within personal relationships, and as | discuss in the next

21 This is not the only problem with Scanlon’s account. | think he is mistaken in arguing
that when a person acts in a way that indicates a faulty attitude, she therpays? her
personal relationships with others. | think the person violates norms of her relationship,
but | see no reason to think that such violations necessarily impair a relatiohship
suspect that this has to do with the difference in how | define a relationship.
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chapter, certain communities. In the next chapter, | discuss the periityssitiblame in
a political community, but the argument could be adapted to apply to various other
communities.
Conclusion

The moral terrain regarding abrasive blame is indeterminate. In this
indeterminate terrain, a person ought to bear on the side of not harming othengwith t
sting of blame. She does not have sufficiently strong reasons to undermine (or pverride
the standing moral injunction against harming others. Abrasive blame is impbleniss
in this indeterminate terrain. People are not, however, stuck wandering in this
indeterminate terrain. When they form relationships with one another, they tend to
navigate and together carve their own determinate paths through this terraim. Som
relationships carve paths that allow for a good deal of abrasive blame,aather paths
that allow for a more limited amount of abrasive blame, and still others do notaadiow
abrasive blame. Relationships are a condition (not the only condition) in which abrasive
blame can be permissible. In the next chapter, | show that a communitylpdstia

political community, is also a condition in which abrasive blame can be permissible
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CHAPTER 4: THE POLITICAL STING OF BLAME

“You can spit in my face once or twice and it is nothing. You can take something away
from me and | can learn to live without it. But you cannot spit in my face everfpday
ten thousand daysand say it is nothing.”

~Jack Henry Abboft?

In the previous chapter | identified abrasive blame (the intentional eipreds
attitudes meant to hurt a person because she did something wrong) and discussed its
moral permissibility in the absence of any special social conditionslbasne the
context of a personal relationships. In this chapter, | investigate its marasgibility
in the context of a political community. In Section | of this chapter, | explaynam
investigation of abrasive blame is relevant to normative analysis of modarnatr
justice systems. | argue that particularly powerful and hurtful stings wiebdecompany
criminal punishment in modern political communities, especially in America.elsy
to take these stings for granted and focus on other morally disturbingsaspexidern
criminal punishment. We should not, however, overlook the sting of blame in criminal
punishment; we should not “say it is nothing.” Can we say it is morally permiasible

In Section Il, | argue that when a political community has decent social rules

allowing for abrasive blame, it is prima facie morally permissible foctimeinal justice

system to abrasively blame many offenders. | argue in the next chaptexdr, that

?12|n the Belly of the BeasB7. Abbott committed suicide in prison in 2002 after over 30
years of incarceration.



even in such a context, it is prima facie morally impermissible for theqadliti
community to blame some offenders (Abbott happens to be among them).

My approach here bears structural similarities to the approach Ravdsuake
with respect to distributive justié@® Rawls claims that people do not morally deserve
high salaries for productive work, and I claim in “The Sting of Blame” that petupiet
morally deserve abrasive blame for committing wrongs (at least not inewsertan
reasonably agree to and act upon). Rawls argues that under just backgrounidmsstitut
workers can be legitimately entitled to salaries even though they areoradtym
deserving of them. | argue in Section Il of this chapter that whesqugl rulesare in
place, members of a political commufifyare legitimately entitled to abrasively blame
certain offenders. We both insist that the moral license to give or take sonthttiag
personappearsto deserve on the basis of her own individual history (be it a salary based
on her work or abrasive blame based on her offense) is conditional upon the justice of a
broader social practice. When the underlying practice is unjust (or in ordevémipite
from becoming so), hard-workers may not be entitled to all the money they appear t

deserve; it is only fair to withhold some and give it to those who lack adequate economic

13| mention Rawls’ strategy as a point of comparison to give the reader a dmagbfi

my strategy. The comparison to Rawls might, however, prove to be more fruitful. As
critics have duly noted, Rawls maintains that people who commit crimes pre-
institutionally deserve punishment whereas people who perform good work do not pre-
institutionally deserve reward. Some of these critics have tried to explainthe
asymmetry while others suggest that it is a deep problem for Rawls. AiRawiay be

able to adopt the argument of this chapter as a way to address the asymmetry. | do not
pursue this line of argument here, but it may be a project for future research. See
Scheffler, “Justice and Desert in Liberal Theory,” and Mills, “Sdaetin Rawls,

Justice, and Desert.”

14 The members of a political community are, roughly, all the people who aresitze
residents of a nation.
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opportunities. Along similar lines, as | argue in Chapter 5, members of thegbolitic
community may lack the moral license to give some offenders the abbéemme they
appear to deserve for their crimes; it is only fair to spare these ofécindier the political
community’s sting of blam&"
Section I: Abrasive Blame in Criminal Justice Systems

Before discussing its permissibility or lack thereof, | deschkeeause of abrasive
blame in criminal justice systems and emphasize the importance of a neraralysis
of it. | focus on abrasive blame in the American criminal justice systenhasstime
that the discussion can be applied to abrasive blame in other political communities’
criminal justice systents® The American criminal justice system, as an organ of the
political community, abrasively blames the millions of criminal offendeas it
incarcerateé'’ Abrasive blame is n@&quivalent tdncarceration; incarceration includes

deprivation of liberty that goes beyond the expression of attiintesded to hurt a

person because she did something wrong. But being abrasively blamed is almgsst alwa

13| have been careful to say that offenders may “appear” to deserve albtasieefor
their crimes. As | argued in Section Ill of the previous chapter, theeassmable
disagreement about whether persons deserve abrasive blame in the relesafites, in
the sense that would justify abrasive blame). On what | call the hard indoitrghadr

the pacifist line, offenders do not deserve abrasive blame in the relevant senke. On't
gualified retributivist line, offenders do deserve abrasive blame for comgnatimes.

21810 Harsh JusticeWhitman suggests this assumption is unfounded given the massive
differences among criminal justice systems worldwide. He arguesdh@inental

criminal justice systems (especially the German system) aredeoaisiy more mild and
respectful toward offenders than the American system.

21" Sometimes offenders are abrasively blamed at the time of arrest, an\victparole
board hearings, but prison is the most common arena for abrasive blame of offenders.
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apart of being incarcerated in Amerié¥ Officials in the criminal justice system,
primarily correctional officers, interact with offenders in a way tdoaistantly expresses
attitudes meant to sting them because they have committed crimes (or odetioimsrin
the prison). The expression of these attitudes is meanttaot physically, but
certainly emotionally. This emotional hurt is hard to characterize in words, bdichm
the previous chapter, | try to describe it by offering examples and encouragireater
to imagine what she would feel like if she were constantly subject to thessiqr of the
same venomous attitudes.

Consider accounts from two prisoners. The first describes the remarks gérds
passersby made toward Wilbert Rideau while he sat in a prison cell avwadirigr
murder: “a parade of white men, some well dressed, some not, some cops, entered the
hallway periodically to stand in front of the cell and stare at m#rsing and telling me
how many different ways they wanted to kill nfé> Jack Henry Abbott, author of the
guote that opens this chapter, describes several experiences of the stingeohblam
prison after being convicted of burglary. For example, consider his description of
walking to the prison shower: “the guards form a loose gauntlet from gbuo ¢the
shower stall...They look at you as if you are not there...They register yoal fa
expression to see if you are anything but maakyble Anything else raises their

hackles, and their mouths turn down at the corners and they ball up their hands into fists

2181 do not make (or reject) the strong claim that abrasive blame is a mgqemsaf
punishment. | only claim that it happens to be a part of the American criminegjusti
system. As a matter of sociological fact, abrasive blame is a vieliliebed part of
American criminal justice that | do not expect to disappear anytime soon.

21911 the Place of Justice6.
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at their sides. You are nud&® These accounts are not descriptions of a few officials
engaging in rogue behavior. The accounts describe common practice, “the norm,” in
American prisons where orange day-glo jumpsuits and, increasingly zepea sitrubs,
are standard issdé* where strip searches and body cavity searches are routine, cells
more closely resemble cages than rooms, and where arrangements fgf e3>
and family visit4** are shot through with a dose of derision, contempt, and di€dain.

Joe Arpaio, dubbed “the toughest sheriff in America” puts his prisoners in stripes,
makes male prisoners wear pink underpants, has men, women, and juveniles work in
chain gangs, and has broadcast live video footage of prisoners over the fifeHeet.

keeps surplus prisoners in “Tent City” which reaches 110 degree heat under Arizona sun;

20| the Belly of the BeasB9.

221 A North Carolina sheriff “noted that in 1994 he won the election by 227 votes. Then

he clad his inmates in stripes. At his next election, he won by 5,000 votes, though he
spent only $15,000 to his opponent's $100,000. ‘The public loves them,’ he said of
stripes,” (Vinciguerra, “The Clothes that make the Inmate”). Somerwmlagists have

voiced concern about the use of stripes on prison uniforms. As Charles Friel commented,
“Should uniforms be the wrong size or an unusual color for the sake of putting your foot
on somebody’s neck? No, | think that’s being a bully,” (ibid.).

222 At some prisons, inmates are given less than twelve minutes to eat and sdfiise sher
pride themselves on moldy fifteen-cent meals (Hassife Without Parolg

23 Many jobs are meaningless work for penny wages. After having been phased out,
chain gangs are increasingly popular in American prisons. Compare this tertharG
system where offenders are allowed to have jobs outside the prison and receile norma
benefits — like job protection, insurance, and four weeks paid vacation.

224 Unlike many European prisons, many American prisons only allow inmates to talk t
visitors through a glass pane.

225 5@e WhitmanHarsh Justice

226 «Con or Pawn?,'Ottawa Citizen
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he is infamous for telling prisoners who complained about conditions there, “it's 120
degrees in Irag and our soldiers are living in tents too...and they have not comnyitted an
crimes, so shut your damned moutf81"The general public applauds Arpaio; they
enthusiastically elected him for five consecutive terms and have dubbed him a folk
hero??® The general public accepts, as Nietzsche put it over a century ago, that “being
punished has something to do with being treated with deri&fn.”

It is important to mark a distinction between abrasive blame and degradation.
Some activities in American prisons do something worse than express derision, they
degradeoffenders and attempt to strip them of their dighifyFor example, making a
person use a toilet under the eye of an official of the opposite sex (or over thet)ntern
does not just express an attitude meant to hurt him because he committed semeutrim
it also degrades him. Some of the policies | described above are arguably deghnaging
mark the offender as a person of lesser dignity (I have in mind body cavitliegarc
without reasonable suspicion as well as broadcasting footage of offenderthise
toilet). In what follows, | do not mean to defend such degrading practices otitingest

of degradation that they express. Other philosophers have done well to argue that

227 «porridge That's Hard to StomacHirmingham Evening Mail

28 Some Americans have spoken out about Joe Arpaio’s policies. Complaints and some
successful lawsuits have been filed for discrimination, violations of sacitdes, and
physical violence toward criminals. Few complaints are voiced, howeverthaver

generally abrasive atmosphere in his prison. One lawyer did describeél/droas a

“culture of cruelty.”

229 As quoted in WhitmarHarsh Justice31.

230 \Whitman argues that the purpose of most practices of punishment in America is to
degrade offenders — to stamp them as people with lower status.
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punishments that degrade criminal offenders are unjust and impermfa5ibteertainly
do not stand in any disagreement with them on this point. If abrasive blame toward an
offender is degrading, then it is impermissible. But | assume that adgadaif non-
degrading abrasive blame goes on in the American criminal justice sySt#icials in
the system (and the public) express attitudes through their words and deedsrbat ar
(at least not definitively) characterized as degrading, but are ndesgmeeant to hurt
offenders because they did something wrong. The serious psychological blowsthat t
abrasive blame delivers may be equally or more difficult to justify tharadewy
gestures toward offenders. | want to call attention to this non-degradamsgvabblame
(henceforth “abrasive blame”) and investigate whether it is morally pgli@sr not.

An objector may deny that officials in the American criminal justicéesys
engage in abrasive blame toward offenders (or if they do, it is rogue behavisrrtbat i
formally or informally licensed by their office). The objector argires thatappearsto
be abrasive blame is either degrading (and so it is impermissible on grovstdalgove)
or itis a closely related but different phenomenon that serves some justifiext the
criminal justice system. Depending on what theory (or theories) of pums!inee
objector maintains, she might make her argument in any (or all) of the fofdtiee
ways. (The response to each is roughly the same.)

First, she might argue that officials ought to act in certain ways in order to send

offenders a message that their crimes were withdcting in these ways may look like

231 See Murphy and HamptoRergiveness and Mercill, “Treating Criminals as Ends
in Themselves;” von HirscliRrincipled Sentencing

232 See Feinberg, “The Expressive Function of Punishment.”
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abrasive blame, but it is not. To abrasively blame is to express attitude thregaant to
sting above and beyond what is needed to make a person recognize that she did
something wrong. Officials do not intentionally go above and beyond in this way.

Second, she might argue that officials ought to act in certain ways to vinttieate t
political community’s scheme of rights; to stand up for the victim’s rights whieh t
offender violated®® Abrasive blame, however, is the expression of attitudes that are
meant to hurt above and beyond the amount needed to vindicate rights. Again, officials
do not intentionally go above and beyond in this way.

Third, the objector might argue that officials of the criminal justice syste not
intentionally express any attitudes whatsoever through the practicesdésoréded.
Officials are simply trying to maintain a reasonable degree of sgeuititin prisons
where offenders must be kept to provide a reasonable degree of security wittiy &oci
large?** Doing so requires acting in ways that may appear to express attitudes of
abrasive blame, but once again, it is a mere appearance (or perhaps an unintended side
effect). For example, wardens issue striped uniforms to make sure prisaméses c
caught if they escape, not to sting them with blame.

The objector is trying to shine benign light on abrasive blame in the criminal
justice system, to explain it away as part and parcel of justifiable ends dfimenis

Even if one agreé¥ with the objector that officials of the criminal justice system should

233 See Hamptorforgiveness and Merg\orris, “Persons and Punishment,” Ripstein,
Equality, Responsibility, and the Law

234 Deterrence theorists may be inclined to put the objection in these terms.

23 The reader is free to press the objector on these points, but doing so is beyond my
present scope.
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make offenders understand they did something wrong, vindicate rights, and prevent
offenders from threatening security, the objection is nevertheless unsutcéssf
objector is missing (or is blind to) facts about existing systems of crifuistade, at least
the American system. Officials in the American criminal justiceesysxpress much
more derision than is required to accomplish what the objector takes to be jesé@hdsl
of criminal justice?*® The criminal justice system is replete with the expression of
venomous attitudes that are superfluous to the achievement of the$¥& dfais.
example, even if stripes are necessary for security (and | highly doulst tihsdase),
pink underpants underneath the stripes are certainly not necessary for security

The presence and extent of the sting of blame in the criminal justice systgm
not be readily apparent to most Americans; abrasive blame, especiallgsp#ct to

criminals, is “the norm” and we are sometimes prone to assume that what is isormal

238 They are certainly not alone. As Bentham observed centuries ago in England,
“Legislators and men in general are naturally inclined [to err on the sgleing too

much punishment]: antipathy, or a want of compassion for individuals who are
represented as dangerous and vile, pushes them onward to an undue severity,” (“The
Principles of Penal Law,” Part I, Ch. 6, p. 401).

237t is worth contrasting my position more carefully to those of philosophers who argue
thatcondemnationis a necessary feature of punishment (see Feinberg, Duff, von Hirsch,
Hampton, Morris, and Kadish. Also see Sher, but he argues that “blame” rather than
condemnation is necessary for punishment.) For the most part, these philosophers define
condemnation such that it is not a species of what | am calling abrasive dame (f
example, Hampton generally characterizes condemnation as the expressitndss

that are necessary to assert that the offender’s act was wrong andrafi¢ate the

system of legal rights). Put another way, | am defining abrasive blame in saghtlaat

it is not what these philosophers call condemnation. | am not necessarilygiredmant
with any of these philosophers. | am only disagreeing with someone who clairalé that
the non-degrading, but nevertheless hurtful attitudes directed at offendersinmakr

justice systems count as what the above philosophers call condemnation. 1 third some
these attitudes are not what these philosophers call condemnation, but ratheralthat | ¢
abrasive blame.
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required. A comparison to a different criminal justice system is helpful k@ sisaout of
this assumption. The German criminal justice system meets justifraddeoé criminal
justice as well as the American system, but it does so without very muchvalirasne.
The conditions of incarceration in Germany are required by law to meet ftiogofe of
normalcy:” life in prison should mimic life in the outside world as closelyassible.
Contrast this approach to Joe Arpaio’s unabashed aim to “run a very batfjail.”
Whereas American correctional officers call prisoners by number ordast, German
officers (who are trained extensively as civil servants) addresgesmespectfully as
“Sie” (the polite and formal term for “you”) or “Herr So-and-So.” Moregvaws
protect inmates from being insulted by both guards and one another. Invectives cannot
be hurled back and forth through bars as they so often are in American prisons. Bars on
doors have been eliminated in German prisons and cell doors remain unlocked during the
day. Prisoners have meaningful jobs supervised by employers rather than guaads (and
even given four weeks of paid vacation!). In France, prison uniforms have been
eliminated. German prisoners earn the privilege of wearing normal clbtheg have
shown that they do not pose an escape’fisk.

For a few years, German law required prison officials to knock upon entering a
prisoner’s cell (the law no longer requires a knock, it is left to the guardietos).
The rationale was that “managers were to work to create suitable fopubtef

interaction between guards and inmates...Entering a place of confinentemitvitst

238 \WWhitman,Harsh Justice62.

239 See WhitmanHarsh Justicdor a full description of German prison conditions
compared to American prison conditions.
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knocking means imposing limits on prisoners which are not necessary as an indispensibl
consequence of the deprivation of liberf§’” The German system works to keep prison
life as similar as possible to normal life; all aberrations must be gdstifn grounds that
they are indispensible in fulfilling justified aims of punishment. Note th& startrast
to the American criminal justice system. The presumption here is to keep lifies
harsh; any practice that counts as part of “prison management” is aceeg#athg as it
does not violate the court’s interpretation of the Eighth Amendment againsancuel
unusual punishmert! This means that punishment cannot offend the American
population’s “evolving standards of decency.” Whipping and other methquts/sical
violence toward inmates currently offend the American population’s standards of
decency, but the emotional sting of abrasive blame does not. Derision does not peel off
skin or dignity, so it is fair game — at least in America and in its crimistgi
systen’*?

Abrasive blame by officials in the American criminal justice systegontinuous

with the harsh sentiments that the American public tends to have towardtrike.

240 1hid., 90.

241 1n contrast to European courts, the U.S. Supreme Court “has taken a distinctly hands-
off attitude toward overcrowding, observing simply that ‘restrictive and baesh’

conditions ‘are part of the penalty that criminal offenders pay for their effeagainst
society,” (WhitmanHarsh Justice61).

242 As Judge Reinhardt put it in a case challenging the practice of hangingcémse
seem to have forgotten that “cruelty does not necessarily involve [physada/]
(Campbell vWood, 18 F.3d 662 (1994)).

243 call these “harsh sentiments” instead of abrasive blame becauseyircasas,

people who give words to these sentiments do not expect their remarks to fall upon the
ears of criminal offenders and sting them (although perhaps | am being tdakibda

the public here).
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sociologist David Garland calls to our attention, the “openly avowed expression of
vengeful sentiment” toward crime and criminals is commonplace in the Americaa publ
square. In France and other more bureaucratized cultures, such avowesi@axpers
unacceptable. Calling a law “three strikes and you’re out,” argues Whitroaid be
unheard of in French or German cultures where such “explicit attempts tosepphbdis
anger and resentment are...taboo...rather than a recurring theme of the thatoric
accompanies penal legislation decision-maki{d.”

The American court of public opinion does not save its abrasive blame for
criminals. Editorial sections of newspapers are frequently ripe with ingedhat are
intended to sting dishonest leaders, greedy barifeasd lazy leeches. Or consider Bob
Dylan’s abrasive blame toward warmongers: “for threatening my baby, untbrn a
unnamed, you ain’t worth the blood that runs in your veifis.Despite the
pervasiveness of this kind of abrasive blame and the normative questions it rases, it
not my primary focus here. | limit my discussion to the especially powerful and

consequential form abrasive blame takes when political communities calgend

244 Garland Culture of Contro] 13-14, 41, as quoted in Whitmatarsh Justice199-
200.

24° One angry editorialist seems to be calling for more systematid\sbtdame toward
Wall Street:
What will it take before someone on Wall Street is symbolically punished? Not
just Bernie Madoff, who actually did something illegal. | mean someone who
operated within the letter of the law, but outside its spirit — former treasury
secretary Henry Paulson, say, for liberating banks from the need to back thei
loans with assets, or Merrill Lynch’s John Thain, for redecorating his afficie
his employees lost their jobs, ofill.in the name of the Wall Street yegg you
love to hate. (Brown, “It took a jester to point the fingdihe Globe and Majl

248 pylan, “Masters of War.”
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institutionally express it in their systems of criminal justice. ilingortant to recognize,
however, that abrasive blame among members of the political community is not a
phenomenon isolated within and tailored for use as part of criminal punishment.
Abrasive blame is a widespread social phenomenon among members of a political
community and it rears its head in an especially focused and powerful way imatrim
justice systems. Now the question is: is such abrasive blame morally pelefisisi the
American criminal justice system, in contrast to most of the Germamatijastice
systemwrongto engage in abrasive blame toward criminal offenders; or is it just
different, dare | say “tougher”?
Section II: The Permissibility of the Political Sting

To investigate the permissibility of abrasive blame in a political comm (awitd
particularly in its criminal justice system), let us recall the argurmpeesented in the
previous chapter. If an act cannot be justified on grounds that one can expect people to
accept insofar as they are reasonable, then all other things equal, theaetlis m
impermissible. | argued that absent special social conditions, the respeeight of
reasons for and against abrasive blame is very well balanced. Given thibrizsiyea
blame cannot be justified on grounds that one can expect people to accept simply insofar
as they are reasonable. In the context of a personal relationship, however, tgirigs m
be different. When parties of a personal relationship have jointly accepted awneabras
blame norm that allows abrasive blame, they can expect each other to accept a
justification of abrasive blame insofar as they are reasonable @ewpleasonable
parties of the relationship. Under such conditions, it is permissible for thesgartie

abrasively blame one another in accord with their jointly accepted norm.
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Modern political communities are generally different from persondioakhips
in a respect that renders the above line of argument inapplicable. Although modern
political communities have developed norms about when, how, and to what degree
abrasive blame is appropriate, it is doubtful (at best) that all members poodpt these
norms. Most modern political communities are too heterogeneous and diffuse for us to
expect that all individual members share and affirm these norms as guidesvaytthat
they should treat one another. Individual members of the community may all be able to
report what the norms are, but it is unlikely that they will all be mutually attedrto
the community’s rules as picking out the right way of guiding behavior. For eeampl
there are some qualified pacifists in the American political commumitydo not accept
American social rules that deem abrasive blame appropriate. | susgrecate also
some members of the German political community who object to the seemingly stri
restrictions that German social rules place on abrasive blame in responseto ¢
Borrowing a phrase from Rawls, the “fact of reasonable pluralism” r&ighgespect to
abrasive blame in political communities. If abrasive blame is to be jdstifi@ modern
political community, the justification must proceed without relying on adashared
acceptance of rules in the community.

In what follows, | argue that abrasive blame can be justified in a moderrmcagloliti
community in a different fashion. First, | maintain that political communitea/e
developedsocial rulesabout when, how, and to what extent abrasive blame is
appropriate. Then | argue that individual members have presumptive reasoovto foll
those rules whether they accept them or not. When the rules deem abrasive blame

appropriate, the presumptive reason to follow the mdeerallytips the balance in favor
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of abrasive blame. In these cases, members of the community can expetheato
accept a justification of abrasive blame insofar as they are reasonabber®f the
community?*’ In the context of the political community then, abrasive blame in accord
with the community’s social rules is often — but, as | explain in the next chapte
always — permissible.
The Rules

My argument begins by pointing to the fact that most political communities have
community-wide social rules about when, how, and to what degree abrasive blame is
allowed among the members. First, | need to briefly explain edmatunity-wide social
rulesare’*® The rules are practiced standards for correct and incorrect behavior (in my
case expressions of abrasive blame) within the political community. Althougharéhe
not necessarily written down or officially promulgated, members of the communit
generally know what they are. In order to be social rules, it must be théhehs
members of the relevant community generally follow the rules. They need eotitsty
compliant with the rules, but they must be generally compliant and usuéltizerthose
who deviate from the rules. People need not (although they might) accept the rules in the
sense of having undertaken a commitment to follow them; they may begrudwoihmhy

them to avoid criticism from others. For this reason, | am using the terml“adeia

24" The commission of a wrong action is the “first-order” reason why a person efgages
abrasive blame. That is, the first answer to “Why are you abrasivelynigido@ar?” is
“because she did something wrong.” This first-order answer is different froeparde
moral justification of abrasive blame. The deeper moral justificationesdive

guestion, “Why does the fact that she did something wrong geuta(morally) as a
reason to abrasively blame her?”

248 My explanation draws on Postema, “Custom in International Law,” and his account of
practiced norms of a community.
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here rather than “norm” (which | used in discussion of personal relationships)m*N
tends to connote that those over whom it applies have accepted or committed to it,
whereas “rule” (or social more) tends not to have this connotation.

In order for people to have a community-wide social rules, they must not just
follow the rules as a matter of what they take to be independent, personal poliegd,Ins
they must recognize that the same rules govern the other members of thalpoliti
community. They must recognize, for better or worse, that following the sulaew
wedo things around here.” Examples of community-wide social rules include the basic
standards of etiquette, some standards of fashion, the rules of the road and eves the rul
of games as simple as tic-tac-toe. Smaller communities like atldatisstor orchestras
have social rules governing how practice or rehearsal is to be run.

Many communities (ranging from sports associations to political comma)nitie
have community-wide social rules about when, how, and to what degree abrasive blame
is appropriate. | henceforth refer to such a set of rules as a communitgivaltatame
rules or (CAB). The contours of CABs differ from community to community (conside
the difference between a neighborhood full of New Jersey housewives and an eacademi
department in Oxford), but mé8t CABs allow for some controlled expression of

abrasive blame in response to wrong actdn.

4% 1n most communities, rules that prohibited any and all abrasive blame would be
unstable, unpracticed, and would devolve into a condition without any abrasive blame
rules. However, such rules may work in communities where members ar&eddiala
way that minimizes the disposition to abrasively blame. Quaker communiéiedhi®
Ashram, and monasteries are arguably examples of groups that have rulesafigainst
abrasive blame. These groups seem to be exceptional in their categanmmabsfainst
abrasive blame (and indeed they all involve socialization that is distinct fronstneaim

148



Most political communities have a CAB that consists of a large number of rules
about when, how, and to what degree abrasive blame is appropriate. Many of these rules
deem it appropriate for individual members to abrasively blame one another for various
wrongs. For example, the American political community’s CAB deems BadnByl
abrasive blame toward warmongers correct. It does not, however, deem it appfopria
a stranger in the community to abrasively blame me for telling a lieetadfr My focus
here, however, is on a very particular subset of rules in the political communitig's C

The CAB in most political communities has rules according to which it is
appropriate (sometimes even required) for the criminal justice system,argan of the
whole political community, to abrasively blame criminal offenders. The dascript
the American criminal justice system in the previous section supportsaims di1ost
officials in the American criminal justice system do not abrasively élaffenders willy-
nilly; they abrasively blame offenders according to social rules whitfocaertain
forms of abrasive blame in certain types of situations, but preclude abrasneibla
other forms and types of situations. These rules are generally informal norms, but
sometimes they take the shape of formal policy in penal institutions andatheyen be
ensconced in law. According to these practiced standards, it is correct fotioorrec
officers to lock a criminal offender behind bars with disdain, to put him in stripes and

strip search him regularly, to command where and when he can walk, sit, ot spit. |

culture). Mostcommunities have shared practiced rules that allow for controlled abrasive
blame when certain conditions are met.

250 CABs also seem to allow for controlled expression of abrasive blame in response t

actions that reveal bad character traits. My focus, however, is on abragieibla
response to wrong action.
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incorrect for private citizens to do these things and it is incorrect for wardexpress
derisive attitudes toward offenders using racist or sexist commentg;aghyslence, or
starvation diets. Members of the American political community, officials and non-
officials, recognize that these are the rules guiding how criminal offeaderto be
abrasively blamed around here.

| assume that most other modern political communities similarly have atliz&B
includes rules regarding when, how, and to what degree abrasive blame can be@&xpress
toward criminal offenders. It is important to note, however, that the CABs in other
communities may allow less (or more) abrasive blame than the American CAB in
different types of situations. Just as the norms that parties of personahstiigis
jointly accept differ greatly from one relationship to another, so too do CAfs fithm
one political community to another.

Why Follow the Rules?

According to the CAB of most political communities, the commission of certain
wrongs makes it appropriate for members of the community to abrasiveig be
wrongdoer. And the commission of a crime makes it appropriate for a political
community’s criminal justice system to abrasively blame the offenBat the fact that
there are rules according to which abrasive blame is appropriate does hobha&ndae
has a morally legitimate reason to follow these rules. Communities in thecame
South had rules according to which slavery was appropriate, but that did not entail that
Southerners had a morally legitimate reason to follow those rules. Itd ahow that
abrasive blame is morally permissible in political communities (and pkatig in

criminal justice systems), | need to show not just that political comrasaritive rules
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about abrasive blame, but that people have moral reason to follow those rules. What
gives the CAB its reason-giving or normative force (insofar as it hggsrathe political
community?

In a full theory about the justifiability of abrasive blame, | would also dssthes
justification (or lack thereof) of abrasive blame in communities other thapothieal
community. Sometimes abrasive blame can be justified in communities throughdhe
of argument | gave in the previous chapter (perhaps the community is a manyratembe
personal relationship in which all parties share acceptance of an abrasieenblan).

In other contexts, members of the community may not habaied acceptanoaf a

blame norm, but they might have a CAB that has reason-giving force. Foplex#ms
might be the case in an academic department. What the reason-giving foe€aB8
is (if it has any at all) will highly depend on the type of the community. In valatfs,

| focus on why the CAB ahe political communitias reason-giving forég*

251 One might object that in order to investigate the permissibility of abrhkiwee in

the criminal justice system, we should look at the CABs in the smaller “comeirat
individual prisons in America (and elsewhere). | reject this move becausentireat
justice system, including its prisons, is an organ foptigical communit}s expression

of abrasive blame. The derision that offenders receive from correctior@rsfivithin
prisons is allowed, often encouraged (as discussed above, Sheriff Arpaio is arddlk he
who is consistently re-elected by the public), and authorized by the politicalugatym
The norms that govern this expression are part of the political community’s GAB a
when, where, who, and how people can engage in abrasive blame. If wardens violate
these norms, they might be criticized by other guards or prisoners, but whpbrsant

for my purpose is that they are criticized by the political commusityi@atingour
standards of decency about blame (consider, for example, the public reaction to Abu
Ghraib). As Whitman illustrates, harsh treatment (including abrasive plamenerican
prisons is continuous with, not an aberration from, American culture (including its
abrasive blame norms). It is within the political community’s power to stop or
significantly curb back expressions of abrasive blame on a wide scalerfaarty has
done), but this is very unlikely to happen without change in the political community’s
CAB. Moreover, the enterprise of justifying abrasive blame from within p@cison
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In what follows, | argue that members of the political community have good
presumptive reasoto follow their CAB as long as their CAB is not unjust. The
argument has four basic steps. First, there is good reason for a politicalicyto
have social rules about how, when, and to what degree abrasive blame is appropriately
expressed. People naturally engage in abrasive blame; that is, they areogsyaihpl
predisposed toward abrasively blaming those whom they judge to have done wrong.
Moreover, in human groups (especially large ones) abrasive blame tends to cycle
upwards in severity if left unchecked — derision tends to breed more intense derision
which tends to breed hostility. If political communities had no CAB, then people’s
natural disposition to abrasively blame would lead to dangerous instability.c&oliti
communities would be vulnerable to a spiral of costly vendettas; too much time would be
spent blaming rather than engaging in other, more fruitful, pursuits. WithoutAfy C
people’s chance of living together peacefully in their political communiteagdy
significantly decrease. It would be more likely that life would be “nastyidbr, and
short” in human political communities. CABs help prevent this volatile state afsaffa
allowing for controlled expressions of abrasive blame that are less likehpteball,
CABs provide an important social check on people’s blaming beh&@Giakhether

CABs historically developed as a response to this need is an anthropologicamuesti

“‘communities” is likely futile. Given that the “community” consists of gisaand
prisoners kept in cells, | suspect that any CAB that is specific to this gromptaotthe
political community at large would have very little reason-giving foreetémnly not
enough reason-giving force to justify the guards in abrasively blamingigmners).

Since | do not, however, discuss how abrasive blame is justified in smaller comsjunit
| can do nothing more than register my suspicion here.

52 My argument here loosely echoes that of John Stuart Mill and Adam Smith. Both
argued for the need to civilize resentment with some kind of social rules.
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beyond the scope of this paper. My claim here is simply that the presenceedA@n

in a political community — regardless of how it arose — significantly iseethe chance

that life in the community will be stable and peaceful. | assume that we begteégason

to seek and maintain peace in our political communities, so we have good reason to have
some CAB that increases our chance at realizing such peace.

This claim stands in need of qualification. The pursuit of stability does not count
as a reason in favor of haviagy social rules about abrasive blame in the political
community. It does not count in favor of having unjust rules about abrasive blame.
Remaining consistent with Part | of the dissertation, | call a rule uhjuss
incompatible with a full theory of political justice. Although the exact i@hghip
between justice and the pursuit of stability is conteStéidjs clear enough that we do
not have morally legitimate reason to pursue stability at the price of suppaitiatice.

(A grossly unjust fascist dictator might increase a community’s enfamcstability but

that is not a morally legitimate reason to have such a dictator!) A potiboanunity

has moral reason to have rules about abrasive blame, but only insofar as those rules a
not unjust (that is, insofar as they are decent).

One might wonder what standard of justice is at work here. As | argued in
Chapter 3, there is reasonable disagreement from the point of view of comprehensive
moral theories on whether abrasive blame is morally permissible. A soeiad wijust

not because it is ruled out by a comprehensive moral theory, but becausesd mutuby

25315 the maintenance of stability a proper aim of justice (as Rawls suggéstss) or
is it an aim that is at odds with justice? Rousseau, unlike Rawls, holds that it is
impossible for a fully just institution to remain stable. Investigating thistded®®eyond
my present scope.
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a theory of political justice. The shared political value of treating peesofree and
equal persons puts constraints of political justice on rules of abrasive blame. For
example, the rules about abrasive blame should not be racially biased and they should
respect individuals as free and equal persons. In most political communigdikeltyi
that there will also be constraints on abrasive blame that arise from an oveylappi
consensus of comprehensive moral views in the political community. Despitécaighif
disagreement about abrasive blame among the four positions | described inm @hapte
there is still some shared ground that can be appealed to in arguments fromeasblic r
For one thing, all of these views stand against extremely harsh expressiorasiveabr
blame in most cases. Both of the reasonable positions in favor of abrasive blame, the
qualified retributivist and the tough-love pacifist, recognize upper bounds ostsbeae
constraints on the amount of abrasive blame that is permissible (the quealifiedtivist
recognizes a proportionality constraint and the tough-love pacifist reasgan
efficiency constraint).

A CAB is a set of many practiced rules about abrasive blame and it may include
rules that are unjust and others that are decent (i.e. not unjust). In the nextepiged s
the argument, | show that members of the political community have presumptime reas
to follow the decent rules in their CAB (and lack a morally legitimate reasfmtidw
the unjust rules of their CAB). To simplify the writing of the argument, | yariak
generally rather than strictly. | use the term DCAB (“set of decent comntyrabrasive
blame rules”) to refer to a CAB that consists of rules that are, for thiepaidsnot
unjust. And I will argue that members of a political community have presumpagen

to follow a DCAB.
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With this first step and its qualification behind us, let us turn to the second step of
the argument. Due to the fact that there is reasonable disagreement on when abrasive
blame is reasonable, there are a wide variety of DCABs that a politroahgnity might
have. Although there is a diversity of options, a political community actuabtipes
one DCAB, its own. A political community’s own DCAB is the set of norms that its
members actually share and practice about how, when, and to what degree abrasive
blame is appropriately expressed in the community. Members may regsmaatiiain
that their political community’s DCAB is suboptimal — it is not the one that theydvoul
have in place given their own personal and reasonable convictions about abrasive blame
Insofar as they are reasonable, however, they must all recognize thpotitieal
community’s DCAB has the distinct advantage of existing as a practicedf e
community. Regardless of whether they agree that a community’s actual 3G,
they must recognize that it fills a morally important niche. As explained ab@®@AB
helps the community seek the worthwhile aim of peace and stability.

Third, the fact that a DCAB fills a morally important niche in a communitysgive
members a good reason to sustain the DCAB. Recall that the social rules thapmake
the DCAB require generabmpliance in order to persist. If members were not to
generally comply with these social rules, then the rules would ceaseitt prdsthe
community members would have failed to sustain their DCAB (a result theydmse@n
to avoid). So members have reason to generally comply with their DCAB. More
specifically, they have presumptive reason to follow their DCAB: a reaspigénerally
and non-decisively counts in favor of following their DCAB. The reason does not count

in favor of following the DCAB in every instance; it only counts in favor of followtimg
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DCAB frequently enough to sustageneralcompliance. Also, the reason to generally
comply with the DCAB is non-decisive; it can be outweighed by other strong
considerations in particular cases.

The pieces are now in place to tie the argument together. Most modernlpolitica
communities have decent social rules that deem it appropriate for memhbbragively
blame one another for certain wrongs and for the criminal justice systdirasivaly
blame offenders for crimes. The rules (the DCAB) are worth maintai@oguse they
are a reasonable source of stability for the community. As such, there ssimptiee
reason for members to follow these rd&sBarring special countervailing reasons in
particular cases, members of the political community can reasongdagteone another
to accept a justification for abrasive blame that is in accord with the DCAB
Accordingly, abrasive blame in accord with the DCAB is prima facie morally
permissible.

Members of most modern political communities are not like members of a
personal relationship who together carve their own paths through morally indetermina
terrain, but this does not mean they have no path through this terrain. They are like
members of a herd that has developed a relatively clear migration coursenave

Individual members often have reason to stay the course — to follow the rules that have

254 \We should be careful to note that although the presumptive reason to follow the
DCAB is crucial to the justification of abrasive blame in the political comtyuniis

usually not the reasamhy members abrasively blame one another. Members blame a
person because she has done something wrong (or committed a crime). My argument
here explains why wrongdoing (or crime) usually counts as a morallynedgtireason

for expressing abrasive blame within the political community.
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been developed. But sometimes, as | discuss in the next chapter, they should turn away

hoping (but not necessarily expecting) the herd to follow and strike a better course.

157



CHAPTER 5. SUBSTANTIAL WOUNDS AND THE BANDAGE OF MERCY

“Until you put these things right, you're not entitled to boast of the justicednositeto
thieves...You allow people to be brought up in the worst possible way, and
systematically corrupted from their earliest years. Finalhgn they grow up and
commit the crimes that they were obviously destined to commit, ever sincedhey
children, you start punishing them. In other words, you create thieves, and then punish
them for stealing!”

~Sir Thomas Morg”®

In the previous chapter, | showed that some political communities abrasively

blame criminal offenders through the organ of the criminal justice systempldined
how such abrasive blame might be prima facie morally permissible. Insafecent
community-wide social rules deem it appropriate for the criminal juststersyto
abrasively blame offenders, it has presumptive reason to do so. If this presumptive
reason is1ot undermined or outweighgid is permissible for the criminal justice system
to abrasively blame criminal offenders in accord with the rules. Although my own
convictions about abrasive blame make me refrain from applauding “Amencglksest
sheriff” Joe Arpaio, | have argued that his abrasive blame toward crimfeatlefs
might be permissible. It depends, of course, on whether his policies are in aithord w

American social rules (which they seem to be given widespread popular support),

whether they are decent (at least some seem to be compatible with sofyeaitycal

5% Utopia, 27.



justice), and whether the presumptive reason to follow the rules is washed oyt by an
stronger considerations in play.

My task in this chapter is not to articulate all the social rules goveatiragive
blame of criminal offenders and determine whether they are reasonablyilolefehor
is it my task to determine whether the presumptive reason to follow the rules is
outweighed or undermined by other considerations in individual cases. | cannot
determine the all-things-considered permissibility of abrasive blaroeminal justice.
To do this, | would need to do substantial policy research on existing systemsinélcrim
justice. Instead, | am highlightingggneral deficiencyn social rules that govern
abrasive blame toward criminal offenders in several political communitieseveral of
these communities (e.g. America), the rules deem it appropriate forrtheatijustice
system to abrasively blame what | call battered and fragile offendéetkguether
offenders. In Section | and Il, | argue that it is unfair for the politicalnsanity to
abrasively blame battered and fragile offenders. | argue in Sedtibatlicriminal
justice officials have strong reason not to abrasively blame these offandetis change
social rules that would license such blame. In general, abrasively blantegtand
fragile offenders usually does not sting them permissibly; it unfairlestat them and
inflicts substantial wounds.

Section I: Battered Offenders

In the next two sections, | describe two types of offenders: battered erffeanatd

fragile offenders. | assume that some political communities have sdembcording

to which it is appropriate for the criminal justice system to abrasively biagse
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offenders for committing crimes. | argue that it is unfair, however, fordhicgl
community to abrasively blame these offenders.

| begin by defining a battered offender as a person who 1) has been denied rights
2) has culpably violated criminal law, and 3) would likely not have committed the
criminal offense had her rights been satisfied. She is a person for whom #deotieni
rights played a causally significant role in her culpable commissionmécri

Identifying persons as battered offenders crucially depends upon idemtifigin
rights that people have. | will assume that people have the following rightss(tisenot
exhaustive): rights to basic liberti&$ to fair equality of opportunity, to physical
security, and to economic security required for a decent quality ffifin most
political communities, there are at least some people who are deniedghése Of
these people, most abide by criminal laws or at least do not culpably violate them. Som
culpably violate criminal laws in ways that are not significantly condect¢heir denial
of rights. Others, however, culpably violate criminal laws in ways thataargally
linked to their denial of rights. | assume that these people exist and I call ttieracba
offenders.

As | define the battered offender, she is culpable for violating criminalslae is
fully responsible for violating the law and none of the usual excusing or justifying
conditions apply to her. The battered offender is importantly distinct from a person

whose rights are denied in a way that leads her to excusably or justifiablyaacty

26 More specifically, people have a right to “a fully adequate scheme of equal basi
liberties, which scheme is compatible with the same scheme of libertial$ T¢Rawls,
Justice as Fairnes#2).

5" 1t is beyond the scope of my project to defend this list of rights.

160



that is not in accord with criminal 1af?® For example, consider a person who is acutely
denied the right to physical security. He is severely abused in such a wayltssshe
the ability to control himself from assaulting those who remind him of his abusex. Thi
person meets a man who reminds him of his abuser and he is unable to restrain himself
from assaulting the man. This person is not a battered offender; he should leel @xcus
grounds of diminished responsibility. To take another example, consider a person who is
acutely denied her right to economic security. She is on the brink of dying of istarvat
and decides to steal food (or the necessary means to acquire it). This person is not a
battered offender; she is a person whose act was justified on grounds of extreme
necessity>°

Unlike these individuals, a battered offender is fully culpable for a violation of
criminal law. In practice it is very difficult to determine whether aemdter is a battered
offender. One must not only confirm that she has been denied rights, but also confirm a)
that the denial has been causally significant to her commission of the crimethat b)
she is nevertheless responsible and for an unjustifiable offense. Although tbke task
identifying battered offenders is difficult, the criminal justice sgstan be expected to
perform this task. In other arenas, it is already charged with the tasdntifythg what

factors count as causally significant to human action as well as detggragents’

258 On one reasonable interpretation of the quote from Thomas More that opens this
chapter, More is arguing that disadvantaged criminals are actually nableulg do not
think, however, that this is the only available interpretation and it is not the onerl prefe

2 The French and German penal codes excuse homicide on these grounds (French Penal
Code art. 64; German (Federal Republic) Penal Code sect. 35).
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responsibility and the presence of excusing or justifying conditions. Itb#dollowing
examples of battered offenders:

Underprivileged Offender: Anna is a young woman who grew up in foster homes after
her father left and her mother died from a drug overdose. Although she attended school
for twelve years, she never learned how to read or to do addition past a first gehde le
Her neighborhood has always been full of gangs, one of which she joined for protection.
She has never known anyone who could be described as a positive role model. The only
family she knows is an older brother who is in prison. At age nineteen, Anna is
impoverished; from where she stands, she can see no job prospects or positive direction
in which to take her life. Like many of her friends, she becomes more involved in her
gang. When she is twenty, Anna is convicted of prostitution, shoplifting, and possession
of drugs with intent to sell. Anna is fully culpable for her criminal offenseskisée

they were wrong, she had the self-control to refrain from committing them,asheot

facing conditions of extreme necessity). But she has also clearly h@ed deight to

fair equality of opportunity. If she had received a fair equality of oppdyt, it is very

likely that she would not have engaged in criminal actffty.

260 Contrast Anna to Johnny. Johnny's childhood was roughly the same as Anna’s, but he
educates himself at a library downtown, goes to college, and becomes a broker on Wall
Street. Although he earns an excellent salary, he commits and is convictesbivema

fraud. He too was denied fair equality of opportunity. The denial was not, however,
causally significant to his commission of crime. Johnny is not a battered offender
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Abused Offendef®® David is a man who suffered severe physical and psychological
abuse as a child. His father abandoned the family and his mother neglected and abused
him. She would lock the refrigerator and only reward the children with food when they
stole for her. She hosted a motorcycle gang in her home that sadisticalgdd@awid

and carried out sexual acts in front of him. The state removed David from his mother’s
custody when he was fourteen and rotated him through a series of inadequate foster
homes where he was subject to more abuse and neglect. When David was nineteen, he
stabbed a man to death during a botched burglary. The criminal justice systeed dee
David fully responsible and culpable for his offense; he knew right from wrong and had
enough self-control to refrain from committing murder. | am not sure whether the
criminal justice system was correct in judging that David was fullyahlé for his

offense, but let us assume that he was for the sake of the argument here. ks right
basic security was denied for the fourteen years in which he incurred abusee It is

very likely that he would not have committed murder if he had not been al5ésed.

281 Unlike the previous example, this one is not hypothetical. It is based on David Woods
who was executed in 2007 for the murder of Juan Placencia (Woods v. McBride, 430
F.3d 813, 824 (2005)). Other examples of offenders like David Woods include Robert
Harris (although he may not have been fully culpable; see Watson, “Resptnaiili

the Limits of Evil”) and Wilbert Rideaun Place of Justice

262 Contrast David to Gladys. Gladys is married to a man who beats her. Shidacks
resources to leave him (she is not empowered to do so and she fears her husband will
track her down and the police will not protect her). After several years togetne
husband leaves her. Before, during, and after the years she is with her husbarsd, Glad
participates in smuggling illegal immigrants. She is convicted for her efens

Although her basic right to security was denied during her time with her husband, the
denial was not causally significant to her crime. Gladys is not a batteredeffe
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Unjustly Punished Offender: Henry is a member of a racial minority and te@am
minor theft. He has no other criminal record and no history of violence, but a racially
prejudiced judge gives him an unjustly long sentence of twenty-five years.adgry
about having to serve such a long sentence and his anger often lands him in solitary
confinement. He is beaten by guards, raped by other prisoners, and eventusHby joi
gang in prison for protection. When he is released, Henry cannot find a job; no one
wants to hire a fifty-year-old ex-convict with no job experience aside fremahlabor

in prison. He has lost any respect for the law that he once had. Making use of his
connections in the gang, Henry becomes a hardened criminal. He commits and is
convicted of armed robbery and assault. He was responsible for his crimes, butyit is ver
likely that he would not have committed them if he had not been denied his rights to

liberty, security, and fair equality of opportunity.

| argue that the political community has strong moral reason to refrain from
abrasively blaming battered offenders even though the DCAB calls for saroke.bFirst
| sketch the arch of my argument and then | defend its core claims. The artpegiast
with the claim that the political community is collectively responsible ferdttered
offenders’ denial of rights. Given that this denial plays a causally signifrole in the
crimes of battered offenders, the political community is in some sengglicitin the
battered offender’s violation of criminal law. Although the battered offeisdetly
responsible for her violation of criminal law, the political community beamrses

responsibility as well. The community must accept responsibility for itsfaults that
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played a crucial role in causing the offense. This acceptance of responsibility
incompatible with abrasively blaming a battered offender.

Defense of this line of argument hangs on defense of the claim that the political
community is complicit in the battered offender’s violation of criminal |&s.a
collectivity, the community bears responsibility for the denial of rightsvilagtcrucial in
causing the battered offender’s violation of criminal law. The community does not bear
collective responsibility for each individual act (or omission) that violated tleadéi’s
rights. The community as a whole, however, is responsible for the fact that theedffend
rights were denied — that is, systematically violated with general iyghiWhen the
battered offender’s rights were violated, the community did not make a conekoted
to vindicate her rights, make amends, or take steps to assure that her rights wbald not
violated over and over again. To systematically fail to take adequate steps upbarviol
of a person’s rights over long periods of time (decades, but maybe less) is thatany t
those rights. As Arthur Ripstein puts the point, “a right that can knowingly beedolat
with impunity is no right at all?*** This systematic failure to stand up for the rights of

battered offenders is a collective wrong attributable to the political cortyrfini

263 The political community often prosecutes child abuse, but such prosecution does not
gualify as adequate vindication of the child’s right to basic security unleskilthésc
guaranteed a safe home. It also does not qualify as vindicating the child’s rfigjint t
equality of opportunity unless the child is guaranteed help to overcome the sbgr left
severe abuse.

264 Equality, Responsibility and the Lads8. It is beyond the scope of this dissertation
to give an account of rights and use it to rigorously defend this claim. | am drawing on
the work of others to defend this claim.

2651 assume here that a collectivity can be responsible for a wrong. Distassi
defense of this assumption is the scope of my project, but | direct the rea@atiomito
the following work: MaySharing Responsibilityylay and HoffmanCollective
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As a whole, the community is responsible for denying the battered offender her
rights. That is obviously unfortunate, but why does it matter to abrasive blame in
criminal punishment? When a party (in this case the political communitypisiigble
for some wrong that plays a significant causal role in another agent’s culpzbteowi
of law, that party is complicit in the violation. We need to take a detour into thdlymora
mysterious territory of complicity, broadly understood as “participation invtlbags of
another.?®® To be complicit is to somehow contribute to the commission of an offense in
a way that makes one partially (or fully) at fault for it, but in a way ghdistinct from
culpably committing the offense ones®lf. It is a way of being partially (or fully)
responsible for an action through the mediation of another agent or agents. But how?

Complicity, like straightforward responsibility, comes in degrees. #reym@macts
with full knowledge and intention to assist or encourage another agent to viatateatri
law, the party is complicit in a very strong sense. She is an accompliceonsmrator
and her complicity makes her equally (or sometimes even more) culpable as tipalprinc
agent. Each member of a conspiring group of bank robbers is fully culpable for the
robbery even if only one of them performed actions that actually violated law. Weder t

doctrine of complicity in American law, each is liable for criminal punishmentr

Responsibility Smiley,Moral Responsibility and the Boundaries of Commuiaitd
Norrie, Punishment, Responsibility, and Justice.

2%¢ Gardner, “Complicity and Causality,” 127.

267 pccording to Gardner, complicity, generally, is “participation in the wrongs of
another.” More specifically in certain bodies of law, it is “a mode of contributioat” t
demarcates a wrongdoer as an accomplice rather than a principal (“Congplcti
Causality,” 128).
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contribution to the offens®® The political community is not complicit in this strong
sense for the offenses committed by battered offenders. The reason és gimepl
political community does not have full knowledge and intention to assist and encourage
battered offenders to commit crimes.

There is, however, a weaker sense of complicity. One is complicit in a weak
sense if one recklessly, albeit not intentionally, sets the stage for anotluer foers
commit a criminal offense. Consider the following examples. A man sellsguns t
minors whom he has heard talking about vague plans for a shooting; the minors use the
guns to commit the massacre at ColumBffieA person engages in a road race on a two-
lane public street; his competitor swings out to pass and collides with another car,
resulting in the death of the driver of the other’&rA person plays Russian roulette
with another in the course of which the other shoots and kills hifiSelf. Rebel
Without a Causelim plays a game of chicken in which he and his opponent (Buzz) drive
stolen cars toward a cliff. Buzz’'s seatbelt malfunctions and he drives ofifthe his
death?”? In each case a person acts in a wrongful way that unintentionally, but with

reasonable foreseeability, results in another’s crime. Intuitively, tisempes responsible

268 Kadish, “Causation and Complicity.”

?9\Weisberg discusses this example of complicity in “Reappraising Complicit
279 Jacobs v. States cited in Kadish, “Causation and Complicity.”

2t commonwealth v. Atencies cited in Kadish, “Causation and Complicity.”

272 nnother example is iRachel Getting Married A mother left her substance-abusing
teenage daughter Kym home alone to take care of her kid brother. Kym is highdake
brother to a nearby park to play, and then drives off a bridge with him in the car. He dies,
Kym survives.
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not only for her own wrong action (selling guns to minors, speeding, and gambling with
her life), but she also bears some responsibility for the resulting crimerespemsibility
does not take away responsibility from the principal actor; the principal iadully
culpable for making his own choice to Kkill, to drive recklessly, to shoot himself, and to
drive full speed toward a cliff. The complicit actor sets the stage for thegmal actor to
get out there himself and break a leg, not to have his arm twisted.

This kind of unintended but reasonably foreseeable participation in another
person’s criminal act (call it “weak complicity”) is often not deemed stemmgugh to
make an actor fully culpable for the principal agent’s crime. Weak complioéy not
seem, at least to most, to be adequate grounds for criminal punishment for thg ensui
crime. (Although the American criminal justice system did find the actdreicar race
guilty of manslaughter and the actor in the Roulette game liable for involuntary
manslaughter.) The jury is out on this question and it appears to be ripe for closer
philosophical investigation. Fortunately, however, | do not need to answer whether weak
complicity grounds full culpability or justifies criminal punishment for enswimgninal
offenses. | only argue that weak complicity grousoimeresponsibility or liability for
ensuing criminal offenses. As Sanford Kadish points out by appealing to oupmmguiti
and judicial decisions on some of the above cases, “it is both sound in policy and
conformable to our intuitions of just blaming to hold a person liable for recklessly
facilitating the criminal action of anothet’® The law of torts offers support for this
point. As Kadish explains, “if the voluntary and intentional action of another was one of

the risks in virtue of which the defendant’s conduct was negligent...tort liabitity fo

213 «Causation and Complicity,” 409.
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damages could be imposed on the defenddhtlh other words, even if weak complicity
does not ground full culpability for the ensuing crime, it at least grounds civiltiefor
damages caused by the ensuing crime.

The example fronRebel Without a Caudeelps illustrate this point. Regardless
of whether it would be right to criminally punish Jim for the death of Buzz, it is faght
Jim to take up a special sense of responsibility for Buzz’s death. Jimjgauoe of
responsibility does not in any way deny his recognition that Buzz made his olyn, ful
autonomous choice to take the risk that led to his déathim recognizes that his own
behavior calls out for special justification with respect to Buzz’'s death. Giaehe has
no justification, his behavior calls for acceptance of liability and some kindo¢@ent
for Buzz's death. Even if it is not right to send Jim to prison, it is certainly ridtfog
Jim to walk away and deny all liability in Buzz’s death.The point comes to the fore
when Jim argues with his parents about what to do after the incident. His parémts try

convince him that it is enough for him to know that he did something wrong, but that it is

2l «Causation and Complicity,” 403. To be clear, however, Kadish does not label what |
call “weak complicity” as “complicity.” Kadish argues that theseesd# neither in the
doctrine of causation law nor complicity law. The defendant was not the cause of
criminal action because, at least in criminal law, one cannot be the causehef’anot
commission of crime; the other is a free agent, unmoved mover (except in cases whe
her agency is somehow compromised). The defendant was also not strictly tomplic
because, for Kadish at least, complicity requires the defendant to intend the Efém

calls these kinds of cases “problem cases” for the legal doctrine of cdynahidi

causation.

27> This provides evidence for Kadish’s observation: “The grip of the conception that a
voluntary human action bars assigning causal responsibility to an eatdigreevasive

as itis in the law, is loosened by the pull of holding people liable for recklessly mgvidi
others with an occasion to do harm,” (“Causation and Complicity,” 402).

2’® Eor deeper analysis on the kind of failure that Jim might have if he were noef acc
responsibility, see Susan Wolf, “The Moral of Moral Luck.”
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silly and “idealistic” to take public responsibility for it. They advise moviwgyand
maintaining an evasive stance with the police. After all, “nobody thanks youdkingti
your neck out”” But Jim rightly rejects his parents’ suggestion. He states simply and
forcefully, “I am involved... Mom, a kid was killed tonight. | don’t see how | can get out
of that by pretending that it didn’t happeil® His acceptance of responsibility is
palpable and intuitively correct.

Even if weak complicity does not ground criminal culpability, it certainly does
ground some morally important responsibility and liability. Let us return todhtext
of the political community and the battered offender. Although the political comyn
does not intend for, assist, or encourage the crimes of battered offenders, itted polit
community is responsible for wrongs — the denial of rights — that set the staigesier
crimes®’® The political community knows that by denying some of its members the right
to security and fair equality of opportunity, it puts these people at substanti&lgr hig
risk to commit crimé®® Given contemporary sociological analysis, we can reasonably
foresee that a significant percentage of those denied their rightowaifl b commit
crimes that they otherwise would never have dreamt of committing. The political

community ought to recognize the role it plays in the crimes of these battexaderf.

21" Rebel Without a Cause
278 |bid.

2 The chance that a young black man in America will commit a crime that lands him i
prison is 1 in 8; the chance that a player in Russian roulette will commit a crime (of
suicide) is 1 in 6. The analogy is not too far off.

280 Unlike the examples | provided above, the wrongs are actually done to the person who
commits the ensuing offense. This difference only seems to heighten the political
community’s complicity.
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It is weakly complicit. Like Jim, it should step up and accept its responsémid
liability. Acceptance of this liability does not entail any suggestion hizabattered
offender is less culpable for his offense. The political community is not takyng an
responsibility away from the battered offender; it is rightly styairnit.

It is difficult to discern how the political community should act in accepting
responsibility for its complicit role in battered offenders’ crimes. Sirkpywing that
the political community played a role is not enough, but what is enough? Generally, a
person who bears responsibility by being weakly complicit should openly admiutter fa
and the role it played, apologize for it, make amends, and put forward a sincerteffo
fix the underlying problem. But a collectivity like the political community magd to
bear its responsibility somewhat differently than an individual would. It is beyend t
scope of my project to say exactly how the political community should act in ligist of
complicity. Proper acceptance of its complicity may well be compatittkepunishing
the battered offender, but | leave this important question for future3¥otkere | want
only to raise a red flag with respect to abrasive blame.

The political community’s responsibility in the crimes of battered offender
stands in strong tension with the political community abrasively blaming éxtter

offenders. The tension presents itself in (at least) three ways. Knsssions of

81 Dostoyevsky gives us an eloguent invitation to do this work:
A criminal can have no judge upon the earth until that judge himself has
perceived that he is every bit as much a criminal as the man who stands before
him, and that for the crime of the man who stands before him, he himself may
well be more guilty than anyone else. Only when he grasps this may he keecome
judge. Brothers Karamazqwurans. McDuff, 415)

How does a judge who “grasps this” respond to offenders that stand before him?
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abrasive blame tend to single out the offender, separating him off from othérs for t
sting. Consider expressions like, “you had it coming” (as if the rest of us didamat?)
“you should rotin " (while the rest of us carry on nicef§?)This singling out of
the offender seems incompatible wataring inresponsibility for his crime. Second, if
the political community accepts its responsibility, it should own up to its defiaé
battered offenders’ rights in the past. This seems to require an apologetetsiaard
the offender that is incompatible with stinging him with abrasive blame. ifecgrely
saying “sorry” and spitting in someone’s face. It does not WSrkthird, accepting
responsibility seems to require making (or renewing) a commitment to mover ¢oin
addressing underlying faults that led to the problem. Stinging battered offendéesi
in tension with this commitment. The offender should be assured that he does have equal
rights in the community even if they were denied in the past. But abrasive blasne doe
not give this forward-looking assurance; instead, it piles hurt on top of the deniditsf rig
that offenders have already been made to endure. Abrasive blame does not help the
political community disavow its prior denial of offenders’ rights, instead it seéem
affirm (or at least condone) that denial.

Although some punishment may be compatible with the political community’s

acceptance of responsibility in the crimes of battered offenders, abreasive isl

82 The glaring exception here is: “I'l see you in hell.”

283 Jack Abbott puts his finger on the contradiction:
The law has never punished anyone for hurting me...Some of us prisoners are a
product of prison conditions that are today recognized as ‘unconstitutional,’
indeed, criminal [horsewhipping, corporeal punishment, starvation]. What are we
supposed to do? No one has yet apologized to us. The same pigs — or their stripe
— still preside over these prisondn the Belly of the Beast17, 24).
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generally incompatible with such acceptance. A political community bnasiaely
blames battered offenders fails to take seriously its own responsibilitiy iears for

their offenses. It does not act in a way that respects or aims to restpreaiecin its
relationship with the offendéf? Instead, it engages in a kind of hypocrisy writ large
(blaming others while failing to actively accept responsibility ones8&lfich hypocrisy is
not only dishonest, but alsmfair.?®® It does not give battered offenders the apology or
the future reassurance that they are entitled to as people whose basicaighbeen
denied. Nor is it simply silent. Instead, it singles these people out fang#ter hurt

(the sting) which they would likely not have received had their rights not been denied in
the first place. The political community takes for itself a benefit (tem$e to abrasively
blame) that is not fit for its “dirty hands,” while imposing yet another burden fitigg s

on the already battered offender. Doing so is not fair.

One might object that the political community is acting unfairly if it abedgiv
blames non-battered offenders and not battered offenders who commit exactigehe sa
offenses. The political community’s action may appear unfair at a stipkldvel
because it treats the offenders differently without marking any distimctitheir actual
offenses or culpability. Treating people fairly, however, is not fundanheatabut

treating all likecrimesalike, but about treating all members of the communityessand

284 This argument may suggest that the political community should not only withhold
abrasive blame, but also a significant degree of criminal punishment in other forms
have a great deal of sympathy with this suggestion and I leave it for future work.
Unfortunately, it is beyond the limitations of this dissertation.

285 Although the collectivity has a reason to refrain from abrasively blamingffiseder,
this reason may not apply to some individual members of the collectivity (like the
victim). The reason does apply, however, to officials acting in their capaaiygans of
the collectivity (such as judges, correctional officers, and parole board m®mbe
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equal personé® The ideal of “treating like cases alike” requires us to identify the
relevant respects in which cases are alike. Two similar cases arekestitathe
relevant respect if the state has battered one of the offenders but not the othera This is
difference that should make a difference. The political community musbatated
offenders differently than many of those who commit the same crimes in ordeatto tr
them all fairly as equal persons in the community. An appeal to the political
community’s complicity is not onlgot unfairin distinguishing one offender from
another, but it is actualiyotivated by a more comprehensive sense of fairness
Section II: Fragile Offenders

It is unfair for the political community to abrasively blame a second type of
offender that | call a fragile offender. The fragile offender is a fully cdperiminal
offender whose social basis for self-respect hangs in jeopardy. To débizitype of
offender and to argue that the political community should not abrasively blame them, |
need to explain what a social basis for self-respect is and why it is anpoA social
basis for self-respect is, to draw on John Rawls’ definition, the basic sociéltinss
that are normally essential if citizens are to have a lively senkeiofitorth as persons
and to be able to advance their ends with self-confidefi€eSelf-respect is distinct

from self-confidence, self-assurance, or generic warm-fuzzy ésedibout oneself. Self-

286 | am drawing on Rawls and others who argue that fairness (and justice foattex)
is fundamentally a matter of treating people as free and equal persongheBeeof
Justice, Political LiberalismandJustice as Fairness: A Restatement.

287 Justice as Fairnes$9. For Rawls, the social-basis is a feature of “basic institutions”
rather than what | have loosely called the “social fabric.” He coeseif/the social-

basis for self-respect as a primary good. It is an important factor ttiaspa the

original position consider when they are drawing up the principles of justice.
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respect is not pride in one’s actions or traits regardless of whether ¢heygally good

or bad. Instead, self-respect imarally decensense of self-wortla sense that one is no
less of a person than anyone else, that one is a moral agent who has equal mdorgl sta
with other such agents. Self-respect is importantly distinct from thd basia for self-
respect; the latter is what is normally essential in the fabric of apatierder for

people to have the former. A social basis for self-respect is the kind of undesdygiag
soil most humans need to become and remain self-respecting persons.

Having self-respect is essential for a person to develop what Rawls cdlisohe
moral powers: the capacity for a sense of justice (to understand, apply, aodnact fr
principles of political justice) and the capacity for a conception of the goddhye,
revise, and rationally pursue a conception of the good). Having self-respechisaésse
act autonomously and to be a free and equal person. If members of al politiczunity
treat one another as free and equal persons, they should (among other things) design thei
social institutions in such a way that provides, rather than denies, each mesnbiat a
basis for self-respect. The community cannot guarantee that each methbavevself-
respect, but it should design its institutions (including its system of crifoistate) to
provide a social basis for it.

The basic institutions of many existing political communities provide a social
basis of self-respect for most people. Many institutions that are supposed to provide
firm soil for self-respect instead provide a soil that has deep fissures aksl ckéany
people fall through these cracks; they lack a social basis for self-regjes leaves us
in the realm of non-ideal theory. The political community should not just give up on

these people who find themselves without a social basis for self-respecad lriste
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should have policies to provide a safety net for these people. Even if it cannot ensure that
these people develop self-respect, it can provide social conditions that act asip back
social basis of self-respect. The political community should do what it cann(withi
reason) to provide all members with an adequate social basis for selftrefeat
through its basic institutions or supplementary safetyfi&t$o fail to do so is to fail to
make reasonably available the tools that human beings need to have a senseooftself-
and to act autonomously. It is to fail to treat them as free and equal persons.

But what does all this have to do with criminal punishment and abrasive blame?
Just like anyone else, a person who has committed a criminal offense (amai@l a
wrong) can and should maintain decent self-respect. Her criminal actions do not
somehow carve out her worth as a person; “people are more than the worst thing they
have ever done’®® She cannot draw her sense of worth from misplaced pride in having
committed wrongs; doing so would not result imarally decensense of self-worth.
She can, however, draw a morally decent sense of self-worth from other aépects
personhood. The political community should do what it can to provide her, like anyone
else, with the social conditions to restore, develop, or maintain her selfirespec

Many penal institutions, however, do not provide a social basis for self-regpect f
criminal offenders. On the contrary, penal institutions are often a sociabemant that

threatens the self-respect of criminal offenders. At least as it isgeher most modern

288 Here | am departing from the letter of Rawls’ work. Rawls does notoithphirgue

that political communities should provide a social-basis of self-respect foealbers of

the community. Others, however, have interpreted his work and applied it to reach this
conclusion (or something similar to it). See Shue, “Liberty and Self-Respedt,” a
Shelby, “Justice, Self-Respect, and the Culture of Poverty.”

289 Helen PrejearDead Man Walking
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political communities, criminal punishment involves the deprivation of libertyertyls
one of the social conditions that is usually necessary for people to havespeltrelf a
person is denied liberty to walk around freely, to make daily life choices, or to
communicate with others, it is easy (indeed normal) for her to think that she has less
worth as a person. But criminal offenders are different from non-offenders in this
respect. | agree with philosophers who argue that deprivation of liberty (dvapper
other forms of criminal punishment) — if it is done properly — can express thadact t
offenders have equal (rather than inferior) standing as persons in the moralrigni
German penal institutions, at least as they are described by Whitman, stand as
exampleg™*

In many penal institutions (especially those in America), however, offengers a
not punished in a way that is conducive to their maintenance or recovery of self:-respect
The expression of abrasive blame in prisons poses a particularly powerfuldrtreat t
self-respect of many criminal offenders. The expressions of abraawe fybarticularly
when coupled with the deprivation of liberty, do not help offenders regain or maintain a
sense of their intrinsic self-worth or their equal membership in the moral cotymuni
Abrasive blame (even the non-degrading abrasive blame that is my focusimang
words and deeds, tells the offenders that they are trash andretwseof the moral

community that is begrudgingly kept alive, not full members of it. Even if these

290 5ee Herbert Morris, “Persons and Punishment”

291 |f the reader disagrees, then she can take my argument as suggesting @ reatson t

only refrain from abrasive blame, but also to refrain from depriving criminahdérs of
liberty.
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expressions are not degrading, they do tend to jeopardize offenders’ social beedis for
respect.

Abrasive blame in the criminal justice system tends to jeopardize offender
social basis for self-respect, but it does not necessarily expunge it. For $entes,
penal conditions that involve abrasive blame may provide an adequate social basis for
self-respect. What counts as an adequate social basis will vary basediion fsjsem
conditions and the psychology of individual offenders. Consider the different effects
abrasive blame may have on four kinds of offenders. Some fortunate offenders will
retain an adequate social basis of self-respect regardless of whetpetitical
community abrasively blames thémi. Offenders in the direst cases will lack an
adequate basis of self-respect regardless of whether the political cognahragively

blames them or nét? Still other offenders’ chances of recovering or retaining an

292 For example, consider an offender who has a healthy sense of self-respecheefor
crime and who receives ample support from an unconditionally loving family or friends
after her crime. She does not take any pride in her crime and holds herself aceountabl
for it. But her surroundings do not keep her paralyzed by hopelessness, guilt, or shame;
she has the support to move forward and develop the positive aspects of her character.
As an example, consider George Bailey at the very etttd @ Wonderful Life Imagine

that his friends had come up ten dollars short and he had been arrested and convicted of
fraud. He still would have had ample social bases of self-respect regafdidssther
thepolitical community were to abrasively blame him. The abundance of his social
bases of self-respect is (part of) what made him realize that hediebHave a

wonderful life after all.

293 Eor example, consider the former SS officer who is convicted of war crimes in the
movie, The ReaderWhether or not the state abrasively blames her and sentences her to
prison, she lacks adequate resources in society to develop decent self-respsatiaHe
bases for self-respect do not hang in the balance; they are not fragile, but bitbkeih w
reasonable hope for adequate repair. A miracle might restore her pelitrdsit the

state’s decision to abrasively blame her or not would just be a drop in this dark well.
This case explains why this undermining condition generally does not applygmekt
heinous and publically memorable crimes. Like it or not, such crimes generatmgndu
social stigmas that tend to effectively destroy adequate social base#fdi@spect.
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adequate social basis of self-respect would be improved if the political cotyrwene
to abrasively blame thefi? On the other hand, some offenders’ chances of recovering
or retaining an adequate basis of self-respect would be significantly stedhif the
political community were to abrasively blame them. If the political camity were to
refrain from abrasively blaming these offenders, their chance ofegogwor retaining
an adequate social basis of self-respect would be significantly improved.

| call this last type of offenders “fragile offenders.” A fragdffender is a
criminal offender whose social basis for self-respect “hangs in thedeglal offer the
following examples of fragile offenders. They are hypothetical exasripdsed on
features of actual offenders. The examples are representative of teanwelyich an
offender may be fragile: by being deprived of an adequate social baseffoEspect
prior to their crime and by committing a crime that makes their sgpfet especially
vulnerable for the foreseeable future.
Socially Oppressed Offender: Maria is a Hispanic woman who was born in Anmerica
parents who had immigrated illegally. At the age of 2, she is an orphan and grows up
under the care of the state, bouncing from foster home to foster home because no family
wants her. She goes to school where her teachers tell her that she, and oth&ekids “|
her” are “slow.” She has a relatively low I.Q., she does not speak much English, and kids

in school constantly subject her to ethnic slurs and bully her. Foster paraciterse

294 perhaps the abrasive blame will shake the offender of any pre-existeugniself-
respect and make room for decent self-respect to develop and grow. Or perhaps the
offender has no indecent self-respect but simply has a deep value commitrhent to t
DCAB norm; she believes that “serving her time” or “taking her punishment” i
necessary in order to return to society as a person with decent self-mrspawor.
Raskolnikov in Dostoyevsky'€rime and Punishmelig arguably an example of such an
offender.
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and people in her neighborhood subject her to degrading sexual harassment that she takes
to be normal treatment for a woman. She is raped and impregnated at the age of 18.
Maria is both slow and obese. By the time she figures out that she is pregnant, it would

be too late to have a legal abortion (moreover, having an abortion at any timensaa stig

in her neighborhood). So she has the baby on the street and leaves it by a dumpster. She
is convicted of manslaughter. When people ask why she did it, she says that she is tras
and what comes out of her is probably trash too. Maria has been deprived of an adequate
social basis for self-respect throughout her life and is devoid of self-regpeastshe

commits her crime (she may also be a battered offender). The crimincd gystem can
respond in a way that plants a seed for self-respect or it can bury any reasbhiaalck

of her having self-respect by incarcerating her in a prison replete wéhbiad blame.

Oppressed-by-Guilt Offender: Every summer a handful of parents accigésdaak

babies and toddlers in their cars and return to find their children dead, baked and
suffocated in the car. There is generally a frantic call to 911 followegbuine
expressions of massive amounts of guilt from the parents. One father wasatoaicat
state for several days after killing his S8n.Some of these parents are guilty of culpable
violation of criminal law and they are genuinely fragile offenders. They salf«eespect
prior to the crime, but they lose self-respect upon commission of their crirtieey lare
subject to the usual abrasive blame offenders receive in prison, most of them will not
have an adequate social basis from which to recover their lost selftreBpged they

are spared from such abrasive blame, then they might have an adequate sed@l basi

2% \Weingarten, “Fatal Distraction.”
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self-respect. Refraining from abrasive blame increases their cbBhaeing a social
basis of self-respect.

(I should note that the fragility of these offenders may not undermine the reasdavto fol
the DCAB. It may be that on a careful understanding of American sociglaidit
abrasive blame, abrasive blame toward these parents is inappropriate (prgsumabl

because they are “already suffering enoughQ®.)

When a fragile offender stands before the criminal justice system, ttteceda
social rules of the community deem it appropriate for the system (as an organ of t
political community) to abrasively blame the offender. But, | argue, it would be unfa
for the political community to follow these rules and abrasively blame théefragi
offender. As | argued above, the political community should, within reason, help provide
each of its members with a social basis of self-respect. The politicatwoity can,
within reason, achieve the justifiable aims of punishment while helping to provide the
fragile offender a social basis for self-respect. The political commaoaitydo so by
sparing the fragile offender from abrasive blame (either by sending hertson
without abrasive blame, or, if none are available, by giving her a sertkettéavolves
little or no prison time). For example, a judge could sentence a fragitelefféke
Maria to a halfway house that deprives her of liberty as punishment for her bttne

supports rather than further obstructs her development of self-respect.

2% This is unlikely. Public reactions are often marked by severe abrasive.bfam

common type of comment after the acquittal of a mother in this kind of casdnés: “[t
acquitted parent] should have kept her legs closed and not had any kids. They should lock
her in a car during a hot day and see what happens,” (Weingarten, “Fatattdistya
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A political community that abrasively blames a fragile offender not onlgesis
an opportunity to help provide a social basis for self-respect, but it also putsldasisa
for self-respect even further out of reach for the fragile offender. Thsiabrblame of
the political community actively hinders and obstructs the fragile offendmial Hasis
of self-respect. Itis bad enough that a fragile offender thinks of hergedfsas The
political community should not fertilize the social soil in which such thoughts take root —
but its abrasive blame does just that. To treat a human being as the free &pdrequa
she is, the political community should do what it can to provide her with a social basis of
self-respect. By obstructing the fragile offender’s social basislfespect, the political
community fails to treat her as the free and equal person she is. Instiesds iher as
the trash she thinks she is. Assuming that fairness requires treatinggsetple and
equal persons, abrasively blaming fragile offenders is not fair.
Section Ill: Wounds, not Permissible Stings

There is something unfair (or if one prefers, “otherwise wrong”) about the
political community abrasively blaming battered and fragile offenders. Bstttise
mean that it is generally impermissible for the criminal justiceegy$b abrasively blame
these offenders? Perhaps not. As explained in the previous chapter, the crimasal justi
system has a presumptive reason to abrasively blame offenders in accolek lI(AB,
the set of decent community-wide social rules about when, how, and to what degree
abrasive blame is appropriate. The DCAB in America (and probably othecaloliti
communities) deems it appropriate for the criminal justice system @siably blame

battered and fragile offenders (with the possible exception of the gld#srifragile
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offender)?®” The social rules carve out no recognized exceptions for these offenders. So
although there may be something unfair about blaming battered and fragile offenders,
there also appears to be a presumptive reason to abrasively blame them.

In this Section, | argue that the unfairness of abrasively blaming batteted a
fragile offenders washes out the presumptive reason to abrasively blamdihkess
there are other strong considerations in favor of abrasively blamingdtiesders,
criminal justice systems should refrain from abrasively blaming #&snwork to carve
out a recognized exception for them into the political community’'s DCAB. The
argument takes two different forms.

The first form of the argument insists that social rules which licensgithanal
justice system to abrasively blame battered and fragile offenders ast. udnlike most
of the other rules in the political community’s DCAB (its entire set of rubesita
abrasive blame), the rules that deem abrasive blame appropriate fordoatiefeagile
offenders are incompatible with the principles and values in a full theoryio€alol
justice. Particularly, the rules seem incompatible with the committoergat
individuals as free and equal persons. By following the rules and abrasivelpdpiami
battered offender, the political community fails to take seriously her staasliagequal

member of the community. The rules here fail to instantiate the valeeipfacity. By

297 1n general the DCAB tends to deem abrasive blame appropriate (and sometimes
required) for all criminal offenders unless their culpability is somehow dstmeai (they

are found not morally responsible or are otherwise excused). Battered aled fragi
offenders, as | described them, do not have diminished culpability. The DCAB may take
other factors into account, such as remorse, but these generally only decrease the
appropriate amount of abrasive blame rather than render abrasive blagoei caity
inappropriate. Moreover, these other factors often do not apply to battered and fragile
offenders (they are often lacking in remorse with the exception of the glaérrifragile
offender).
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following the rules and abrasively blaming a fragile offender, the poltaamunity

fails to respect the offender’s capacity for autonomy by further jdamag rather than
forwarding her development of that capacity. The rules as applied to &8 attdragile
offender fail to take seriously her standing as a being capable of makirantree
meaningful choices. Even if following these unjust rules is conducive to stabilitg in t
community, this does not give the political community good reason to follow them. As
discussed in the previous chapter, there is no good moral reason to pursue stability in a
way that rests on injustice. Officials in the criminal justice system ghaké a general
stance against abrasively blaming battered and fragile offenders and shdutthwor
changing their social rules to make them decent in this respect.

One might argue, however, that the above argument is too quick. | have shown
that abrasively blaming battered and fragile offenders is unjust, bué It shown that
the rules allowing such behavior are also unjust. Perhaps there are other stasting
in favor of the rules which make them compatible with a full theory of justice thes
rules are decent. Even if this is the case, | argue that the presumpive t@&llow
these rules with respect to battered and fragile offenders is outweighed.

The second form of the argument presses not on the decency of the relevant social
rules, but on the relative strength of the presumptive reason to follow these rules. As
argued in the previous chapter, the reason to follow the DCAB is presumptive; it
generally and non-decisively counts in favor of following the DCAB. The reasen doe
not count in favor of following the DCAB in every instance; it only counts in favor of
following the DCAB frequently enough to sustg@neralcompliance. Although the

political community has reason to maintain general compliance with thaBDCA
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refraining from abrasive blame toward battered and fragile offenderbyuso@s not
threaten general compliance with the DCAB (for one thing, the social rulayudo not
require abrasive blame for battered and fragile offenders, they only dapprapriate).

So why not refrain from blame when engaging in it would be uhfdine
presumptive reason counting in favor of abrasive blame is washed out by the strong
consideration of unfairness counting against it. Unless | am missing sonnal geason
counting in favor of abrasively blaming battered and fragile offenders, thaseially no
reason that justifies abrasively blaming them. It would not be a permissiidebut an
unfair strike which is marked by a distinct lack of reciprocity and which teave
substantial wounds in its wake.

| am not only arguing that criminal justice officials should refrain (oeast have
very strong reason to refrain) from abrasively blaming battered and fofigifelers in
individual cases. | am also arguing that they and others outside the system shkuld wor
to change the rules so as to deem it inappropriate for the criminal justiems sgst
abrasively blame battered and fragile offenders. Even if the existesgyallbwing such
blame turn out not to be unjust, they are at best minimally decent and we can make them
much better, much closer to achieving justice as fairness, by carvingemnagaized
exception for battered and abused offenders.

It is important to remember that community-wide social rules about abrasiv
blame are not written in stone. The DCAB is the political community’s watiteebc
work out its reasonable disagreements on abrasive blame, not to have them settled
forevermore. The rules tend to be roughly hewn, it is not as though all members of the

political community sat down and carefully wrote out the rules with spetegit&in to
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capture all the relevant exceptions. As history shows, community-wicd sdeis about
abrasive blame are dynamic. They are refined and changed over time aspgople

using certain practices (like branding and the stocks) and start favoring. ofter rules
change when people change their tune in ways that turn out to command general
compliance’®® | have argued that, out of fairness to some of the least advantaged in their
community, people should change their tune. Criminal justice systems should ebb the
tide and refrain from abrasively blaming these offenders. | hope that inda/idual
proposed changes will command general compliance; that they will not jussgibiyn

veer off from the herd’s well-worn path, but get the herd to change its path. iMath t

and attention, these individuals may carve out a recognized exemption for battered and
fragile offenders.

American traditions have given us a criminal justice system that is long on
abrasive blame and short on fairness to the least advantaged. James Whitgadn, a le
scholar whose critique of the American criminal justice system islipsseilar to my
own, writes that the harshness of the American criminal justice systepmadct of
long tradition. Changing this harshness would require “real changejust in

punishment practices but in much grander American cultural traditions. It would be

2% |t is important to note that not all changes are permissible. Unlike dexyélasi
amount of abrasive blame, drastically increasing the amount of abrasive blame i
generally not permissible — because one cannot reasonably expect otheeptt@a acc
justification for doing so (increases have more hurts to justify, not less). Gyadua
nudging up the amount of abrasive blame while being sensitive to any objections,
however, can be permissible. Indeed this is the strategy that the Aneznmaral
justice system (including Sheriff Joe Arpaio) has taken.
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foolish to think that such change is coming sool.'So what is to be done in the
meantime? In the conclusion that follows, | argue that positive mercy maglaetour

problems, but it might offer us one way to take a step forward.

299 Harsh Justice207. Whitman identifies degradation (very loosely construed) as the
primary problem in American criminal justice, but we have the same gexoei@rns in
mind.
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CONCLUSION: MERCY AS A BANDAGE?

What is to be done for battered and fragile offenders?

Over the past three chapters, | have investigated abrasive blame and raised
concerns about its expression in the criminal justice system. | dispelledv@oorrew
that abrasive blame is justified simply in virtue of the fact that aopdras committed a
wrong action. | argue that abrasive blame is justified under certain corsdand the
conditions vary depending on context. In the context of a political community, abrasive
blame is justified when it is in accord with decent social rules and the preseimgatson
to follow those rules is not outweighed. Given that the justification of abrasive Idam
fragile at best, | encourage a full investigation of abrasive blame psacticaminal
justice systems to determine their moral permissibility. For now, howerase two
general concerns about abrasive blame in criminal justice systemsie lthag it would
be unfair for political communities to abrasively blame battered offeratet fragile
offenders. | also argue that this consideration washes out the presumptive reason to
engage in abrasive blame. | suggest that the social rules that call foreablasie
toward these offenders are potentially unjust. These rules should be reformed so as t
recognize exceptions for battered and fragile offenders with regpaitdsive blame in
the criminal justice system.

My analysis of abrasive blame does not entail a specific recommendation about

how criminal justice systems should punish (or otherwise respond) to battered ded fragi



offenders. | recommend future research into whether the arguments ggave a
abrasively blaming battered and fragile offenders can be applied to arguédating
criminal punishment of these offenders. | am highly sympathetic to such a proposal, but |
have not been able to consider it within the limits of this project. Here | ernplibat
although abrasive blame is not an essential part of criminal punishment, énis oft
robustly entwined with the way modern political communities do punish criniiffals.
Questions about abrasive blame thereby bear heavily on our decisions about how and
even whether to punish criminals in our system.

In some cases, concerns about abrasive blame and punishment conflict and force
us to make difficult decisions and compromises. Consider a case in which a) giving a
battered or fragile offender Punishment X is the only way to achieve sameadnired
by criminal justice (for example, to send a message that the crime wag, W0
vindicate a system of rights, or to maintain social security) and b) there isyrto giae
the offender Punishment X without subjecting the offender to abrasive blame ¢becaus
the wardens keep up a robust practice of abrasive blame toward all offendéessrih pr
It may be that these conditions are never jointly satisfied in a given patbicanunity,
but | suspect this may be the case in America. In such a case, the rigloindeciai
judge (prosecutor, police officer, or parole board) might be to give the offender
Punishment X. If so, the abrasive blame accompanying that sentence issaneeeil.

Alternatively, the right decision might be to give the offender an alieentitat does not

300 Aprasive blame and punishment may not only be entwined in our prisons, but also in
the way our brains work. Research suggests that the inclination to blame an offender i
driving force behind most people’s judgments of whether to punish the offender. See
Lerner, Goldberg, and Tetlock, “Sober Second Thought;” Small and Loewenstein, “The
Devil you Know.”
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involve abrasive blame but which falls short of required ends of corrective jubtsm
falling short of an end required by justice is a necessary evil. Adjudicatingdietivese
two alternatives is beyond the scope of my project. What | want to point out, however, is
that neither alternative is fully just (even if it is all-things-considéhe right decision in
a given case). In these conditions, a fully just outcome is out of reach. Second best (or
less unjust) is our only option.

A political community need not, however, resign itself to second-best tnetatrine
battered and fragile offenders in the long run. Not only can it work to elimioralien(t)
the incidence of battered or fragile offenders, but it can also work to devidomasie
punishments that accomplish the required ends of corrective justice withouv@brasi
blame (for all offenders or just for battered and fragile offenders). Xdrape of
German penal institutions suggests that such alternatives are avaiibiesuch
alternatives in place, the criminal justice system could respond to batteréagile
offenders with a fully just punishmefft: The criminal justice system could punish them
in a way that would meet required ends of criminal justice, but which would not involve
(or be otherwise accompanied by) abrasive blame.
What about Mercy?

In Part I, | identified and defended the exercise of positive mer¢yeiortminal

justice system. The exercise of positive mercy is treating someolyeyhsh unjust

301 There are two ways this might work: 1) all offenders, including battered-agitf
offenders, are punished without abrasive blame (this is only possible if it would not
undermine general compliance with community-wide social rules about abrasive)bl
or 2) battered and fragile offenders are punished without abrasive blame but other
offenders receive punishment that involves the amount abrasive blame deemed
appropriate by the DCAB.
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social rules call for a harsher response. If conditions are such thamntirgatiustice

system cannot respond to battered and fragile offenders in a fully just fashiothehe

system cannot respond with “full” positive mercy either. The system midtikyrigpare

an offender a harsh treatment that rules would have called for, but the response would not
be a perfect instance of positive mercy because the response is less yhjastfullet us

call this kind of rightful sparing imperfect positive mercy. (This rightf@rspm may be

very close to negative mercy — except it is unlikely to be supererogatory.)

Suppose, however, that there are legally available punishments that meet required
ends of corrective justice, but which do not involve abrasive bfdmefficials should
derogate from social rules that call for abrasive blame and giveduh#ed fragile
offenders these alternative punishments. In doing so, these officials migkerosesing
law-abiding positive mercy. If social rules about abrasive blame aredinghgest, then
these officials are exercising positive mercy. If the social abesit abrasive blame are
minimally decent, then these officials who derogate from the rules and wdthbasive
blame are not exercising positive mercy. Rather, they are argrs@mething more
akin to equity (generally equity is used for behavior that derogates from law, here
officials are derogating from a presumably non-legal rule). Or to put it mandypltae
officials are acting rightly by making an exception to a general rulthoAdh | maintain
a theoretical distinction between positive mercy and equity, the distinction wotitesxt

does not really matter. What matters in these cases is that the ofé@ials from

302\working to create alternative punishments that do not involve abrasive blame may be
a kind of proto-positive mercy. It is work that we need to do in order to practice positive
mercy.
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abrasive blame and treats battered and fragile offenders justly. If émerofficials act
in this way, then we will already be one small step forward.

Cases concerning abrasive blame may often (and likely do) arise that give
officials occasion for exercising positive mercy that derogates fmam It is in these
cases that the two parts of my dissertation best work together to shed ligitiois L
question. Suppose (not unrealistically) that an ufffistandatory minimum sentencing
law requires a judge to give a battered or fragile offender a sentenceltrger than
what is needed to serve justified ends of criminal punishment. To make things both easy
and realistic, let us say the sentence is twenty-five years for petty t think the judge
in this case has a reason to exercise positive mercy regardless of wietifézrider is
battered or fragile. If the offender is battered or fragile, however, tge juas an even
better case to make for positive mercy. Sentencing the offender for tinenyears
would not only incapacitate him (the “need” to incapacitate recidivist offemglers

generally cited as the reason for three-strikes laws), but it would alsatduibjeto

303 stipulate that the law in this case is unjust. If in other cases the lawuisjost,

then the judge has occasion to exercise not positive mercy, but equity. | am remt entit

to conclude that the judge has standing reason to exercise equity in such cases. Although
| am highly sympathetic to the proposal that judges would have reason to exercise equity
in such cases, | have not argued for this proposal in the dissertation. Other legal
philosophers argue that judges have reason to exercise equity and | am syoioatheti

their arguments. | have not, however, defended these (or other) arguments in this
dissertation. | gave a defense of positive mercy, not equity, in Chaptersudgdigionis

that this defense can be applied to equity without considerable difficulty. Equity — at
least when it is limited to the context of criminal punishment — seems &adieiend

than positive mercy. Equity stays within the spirit of the laws and is thergb{iflenly
slightly less) subject to objections that it violates the judicial obligatiephwld the rule

of law. Given that mercy meets these objections, | suspect that equity \pittres

criminal punishment does too. But | cannot be sure. Equity might pose unique
challenges that | have not explored here. | leave a full investigation oy émuititure

work.
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twenty-five years of near continuous abrasive blame given the current séateentan
prisons. The judge can argue that the political community should not sting the offender
with abrasively blame at all, let alone do so for twenty-five years. Thistisierely an
impermissible sting; it is constant and wrongiblse

If the judge orders such abuse on the grounds that she has “no choice” but to
apply the law, her order inflicts a deep wound on both the offender and the rule of law in
the political community. This is a prime occasion for the exercise of yosigercy. My
work in the first part of the dissertation does more than give a label to the action of a
judge who makes the brave decision to derogate from the unjust law and give the
offender just treatment in the form of an alternative sentence (in the alifent
available alternative to blame-ridden incarceration, the judge can esteaten the
sentence to months). In Chapter 2, | argued that the judge who makes this decision
stands up not only for the offender, but also for the rule of law. She need not weigh
whether to uphold the law or do substantive justice to the offender, she can stand firm in

the belief that she is doing her job: pursuing justice under the rule 8t1aw.

304 This argument is a new way in which a “rotten social background” can mitigate
sentencing — namely by rendering abrasive blame unfair. My approack théierthose
who suggest a “rotten social background” can mitigate punishment only by excusing
offenses of the least advantaged on grounds that they are somehow less redponsible
their actions. This latter approach has been objected to on grounds that it vitiates the
autonomy of the least advantaged. The “rotten social background” excusesasdaeha
interpreted thus far in the literature, is said to insult the least advantageayinyodhem
full moral agency and responsibility for their actions. See Stephen Morse jV&tepr

and Desert,” as well as his four-part debate with Judge Bazef®outhern California

Law Review The argument | have offered, however, might be applied to mitigate
punishment without any implication that offenders have diminished responsibility or
culpability.
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Her action is not negative mercy; she is giving the offender what he doegedeser
in the form of a just alternative sentence, she is moved by reasons and a firof sense
justice rather than pity or charity, and her action is not optional from the moral point of
view. She may well do the action without a warm, willing heart or any speciartonc
for the particularities of the offender. She may be angry at both the state arfénlderof
for putting her in a position where she has to stick her own neck out to do the right thing.
| mention this not because it would be a good thing if the judge felt this way, but to
highlight the contrast that | developed in Chapter 1 between negative mdrpgsitive
mercy as it is exhibited in this ca¥8.

One might wonder why I insist on calling positive mercy “mercy” instead of
simply justice. (Why not leave mercy to the defenders of negative merct®)ugh
positive mercy is a part of justice, there is merit in giving positive ynes©®wn name
and account as | did in Chapter 1. First, | am interested in the idea of making mercy

work in a criminal court. | have argued that positive mercy has a great gesdéofial

3051 have no objection to those who continue to work on defending negative mercy. |
simply want to show that positive mercy has different and significant work to do in
criminal justice systems. Although my project has concentrated on positieg, riie

second part of my project may be of use to those interested in negative mercys Write
about negative mercy, such as Tasioulas (in “Mercy”) and Murphyofigiveness and

Mercy) and others, claim that an offender who has suffered “positive evil” or has
crippling remorse should be granted negative mercy. It is left unclealyewhgtthese

facts should mitigate what these authors take to be deserved punishment. My work in the
second part of the dissertation might be applied to explain what is going on here. Many
offenders who have experienced positive evil or crippling remorse are battéragiler
offenders. | have explained why these offenders should be given less abrasive blame
than the amount generally correlated with their culpability. This work capgied to

explain why — in some cases — these offenders should be given less punishment
(generally punishment involves abrasive blame to which they should not be subject) than
they deserve (deserved punishment is generally taken to be the amount corithated w
culpability).
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for use in this context. But in the context of the modern courtroom, the term “justice”
often refers to a very specific and narrow kind of justice: justice that isandaaeth

valid laws (“legal justice”). Even though the judicial exercise of positiveyngerves

the rule of law, it is a departure from particular laws and so it departs froRirttlisf
justice. It may, therefore, be misleading to conflate mercy with justittee context of
the courtroom.

Second, when we talk about “justice” in the courtroom, we generally assume that
the judge has a right to exercise it. Similar to a citizen who engages irmymght act
of civil disobedience, however, the judge who exercises positive mercy aclg -+ ¢loit
without a right to so act. | follow Raz in thinking that there are two ways one can show
that one is entitled to some action. One can show that one’s action is right or one can
show that one has a right to the action; “to show that one has a right to it is to show that
even if it wrong, one is entitled to perform #£* The judge who shows positive mercy
must demonstrate that her action is right; her case rests on its own matalimer
“positive mercy” is wrong, she is not entitled to show it. In this sense, meaoy is
exceptional political action Mercy is part of justice, but it is an exceptional part and
giving it a name of its own helps us to appreciate this fact.

Third, and finally, mercy is almost always understood as a response to
imperfection in both human beings and, as | argue here, in human institutions. Mercy
reminds us that there are always problems, even ones that we do not yet know about, tha
we have to work on upon our muddy planet. In this, it keeps us humble. Moreover,

mercy keeps us active. It does not purport to solve the imperfections to which it

306 Raz, The Authority of Law274.
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responds. Itis not an achievement that has any laurels upon which to rest. Jeptice ke
us asking what we should be aiming for, but the part of justice that is mercy keeps us

asking: What is to be domew?
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