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ABSTRACT
BRANDON JAMES MADDUX: WHERE DID THE HANDSHAKE GO? A LEGAL
ANAYLYSIS OF COLLEGE COACHING CONTRACT LITIGATION
(Under the supervision of Barbara Osborne J.D.)

The current culture of the National Collegiate Athletic Association (NCdtiven
by commercial and professional movements has experienced increasdgjitréig-time
coaching salaries and media attention of coaching contracts. The purpose atfithigast to
identify the legal issues and clauses that were presented in head coacbritigativing
NCAA Division | football and basketball coaches. The study set out to answeilltverig
guestions: 1) What general contract issues are being litigated in breawtirattcases
involving coaches?, 2) Are there certain clause that are frequently coveredraticont
lawsuits?, 3) What contract clauses protect head coaches in contracidio?Pnand 4) What
contract clauses protect institutions in contract formation? The siudg the importance of
a thoughtful negotiation process and concluded $8thecommendations for drafting Division |
college coaching contracts that will help minimilze costly consequences of premature

termination.



ACKNOWLEDGEMENTS

Let me begin, simply, by saying a big heartfelt thank you to my AdvisebaBa
Osborne J.D. | say simply because it would take more words than this document holds,
including the amount of my words she had to read and reread, to truly express my
appreciation for her help and guidance. This was a large accomplishment that | did not know
if I would ever see the end of, but with your help | completed this task so thank ybatfor

| would like to also thank my other committee members, Dr. Richard Southall and
John Brunner, for their commitment to this arduous process. Dr. Southall, thank you for
challenging me to make my research the best it could possibly be. John, | camess axy
gratitude for always lending an open ear and offering great insights not otiysfstudy but
during my whole time at Carolina.

Also a big thank you to Ellen Culler and Brandon Fanney who always had their office
doors open to allow me to come in and vent through this process. Thank you for your
friendship and always sage advice.

My family has always been there for me, and this achievement was jusbitloee
same. Mom, dad, Honey, and granddad, somehow you managed to offer your loving support
from over 20+ hours away, and always help me keep my perspective of the bigagmcture
what truly is important. | could not include my family, and forget my soon to be wife,

Kristin. Even after two years living in different states and countless houhg on t



phone, our love has grown stronger. You are my best friend, and | thank you for the support
as | pursued my dream of going to school at UNC.

| could not write a list of acknowledgements and leave out the nine people | spent the
majority of my time with while in Chapel Hill. It has been a quick two years,doBty,
Brett, Cat, Che “live from Madison Square Garden” Mock, Evie, Jerry, Laut®™H
Meeghan, and Rob”in” thanks for all the memories and good times. | wish you all nothing
but success and happiness.

Finally, 1 would be crazy to believe | was blessed with all these greplepi@amy
life as mere coincidence. God has blessed me and given me strength tmaahgn | did
not believe it was there. When | fall down you pick me up. | finished my thesis so tmglland t

me miracles do not exist.



TABLE OF CONTENTS

LIST OF TABLES.. ... e e X
Chapter
. INTRODUCTION. .. ..t e e e e e e e 1
INErOUCTION... ..t e e e e 1
Statement Of PUIPOSE.......iviieie it i e e e e 3
Research qUeSHIONS. ... ... e 4
Definition Of teIrMS ... ... e 5
LIMITAtIONS ...t e e e e e e e e 7
DelIMITALIONS. ....eeiieiie e 8....
SIgNIficanNCe Of STUAY........ooiiiiiiiiii e
. REVIEW OF LITERATURE......coi e e 10
Negotiation TREOIY ... ... e e e 10
Commercialism and ProfessionalisSm...........cccccciiiiiiiiiiiiiiiee
The Environment and the Elements.............cco oo cemeeie 16
The coaching enviroNMeNt..........cooooiiiiiiiiiii e 16...
Contract @SSentialS..........ocoui i 19..

Vi



Contract EleMENTS. ..o e 21
PUIPOSE. .. 22
POSItION/DULIES......cevie e e e e 23
Term of Employment..........c.cooiiiiiiiiii e 24
COMPENSALION. .. iiie ettt e e e 25
TermMIiNAtION. .. ...t e 26

MISCEIIANEBOUS. ....oeeee e e e e e 29

. METHODOLOGY .....cooiiiiii e een e 30
S D OB e e 30
) (=7 T X, o PG X |
SEEP TNIEE e 31
SEEP FOUN . . e e e 32
V. RESULT S e e 33
Research Question L. e 3D
Breach of contract...............ccooo i 37
Terminationfor CAUSE. .. .......c.vi i e e 39
Liquidated damages.........ccovvvveeeiiiiiiiiiiieie e
REASSIGNMENT. .. ... e e e e e e e e e
DUE PIOCESS. ... ettt eeaans
Court INtErpretation..............eeeioiie e e
JUASAICTION ... .. e e e 45
Validity of addendums..............cccooeieiiiiii i .. 48

COUIN TS . . ettt e e e e e e e 49

Vii



Parol eVIENCE........o i e
Statute of frauds..........oo v,
DISCHMINALION. .. ...t e e e
First Amendment Claims. ...t i
Defamation..... ...

INAUCEMENL. .. .o e e e e,

Research QUEeSHION 2........ociii i e

Liquidated damages clause............cocvvviie e iie i

Termination ClaUSE. ..o e e, .

Reassignment Clause.............ooooi i e,

Claims-release ClauSe. .. .....co.ve e e e,

Perquisites Clause..........coovi it e,

Outside employment clause...........c.cooiiiiiiiiii e

INtegration ClauSe..........ciiii e
Research QUestion 3..... ...,
Research QUESHION 4 ... e,
V. SUMMARY AND CONCLUSIONS. ... e
SUMMIAIY ..ttt e et e e et e r e ee e e eae e emmn
DISCUSSION. ..t ettt e e e e e e e e e e e e e
Research QUestion L..........v i e
Research QUestion 2.........co it e,
Research QUestion 3.,

Research QUESHION 4 ... e e,

viii

52

52

53

54

62

64

65

65

66

.68

I3

76

76

I

77

.81

.86

.90



Important clause to include that do not necessarily
favor the coach or inStitutioN..........cce i 94

A suggested negotiation model..............ccooe i, 95

Suggestions for future research.............ccco oo 97

ReCOMMENdAtIONS. ... .o e e 99
APPENDICES. ... o e e e 102

Appendix A: List of Case BriefS.........ccooviiiiiiiiiii e, 102
REFERENCES. ... e e e e 132



LIST OF TABLES

Table 1: College Sports typology......ccvvueii i e e e e

Table 2: Chronological list Of CaSES..........iviiiiiiiie i

Table 3: Legal ISSUES DY CaASE......cui v e



CHAPTER

I ntroduction

Intercollegiate athletics has endured many changes from the timenafijtion in
the late nineteenth century and continues to change each day. The very mention ofAhe NCA
or college sport in the current culture creates images of big business foofithe general
public (Southall & Nagel, 2008). This mental imagery creates picture ofiattidgartments
turning to commercialism for more and more ways to create revenues in the curre
environment. Commercialism may be defined several ways, but the connotation of
commercialization of college sports has become such a hot topic that it has bessdrefle
reports and committees by the NCAA and the Knight Commission (Knight Coromissi
Intercollegiate Athletics, College Sports 101). The idea of commemialile currently
often in the news, is nothing new. The Carnegie Commission addressed this issbaels fa
as 1929. The report focused on the threats in college athletics, and making mention to the
high coaching salaries of the time (Savage, 1929). Beyond today’s commatigalof the
student-athletes, the marketing, and the sponsorships, the money trail stilisfiwdy to the

current coaching environment.

Salaries continue to grow. The average person’s salary does not begin to dompare

the compensation of today’s professional athlete (Anderson, 2000). The multi-millan do



contracts of the top-tier football and basketball coaches are unfathomable fmdakliype
collar American. It may not always receive the same amount of attentionnretha, but
“Professional coaches receive salaries nearly as staggering asfdberie players’

contracts” (Champion, 2004 p. 469). This fact is where a connection can be made between
the commercialization of the professional sports world and the commerctalipattollege
sports discussed in the media. Rising costs have driven many institutions to develop mor
professional-style corporate models as they mold their athletic depast(Bawck, 1987). The
coaches’ salaries in Division | football illustrate a prime exampléufas NFL sized
compensation reported in recent research on coaching salaries (WiebergA260itjing to

a survey done by the USA Today in 2007, the average yearly salary for majoe-colleg
football coaches has surpassed $1-million. To put this in perspective, in 1999 only five,
coaches in NCAA Division I-A made over $1 million per year. As of 2009, therefeyraif
coaches who can make the claim that they make at least $1 million peWyeberg, 2009).
The average salaries of major college football and basketball coachest ljage reached
that of the NFL and NBA, but they are closer (Van Riper, 2009).

In December of 2009, Mack Brown became the first coach in intercollegiatgcsthle
to receive a salary equal to or above $5 million (Berkowitz, 2009). This amount is stgggeri
but the bump in salary did not come to without critics. At a Faculty Council meetingat Th
University of Texas, a resolution was passed by way of an unofficial vote g#raedehe
salary “unseemly and inappropriate” (Haurwitz, 2009, para. 1). William Palrersresident
of the University of Texas, defended the raise in pay by citing the factthletic program
under Brown has had no subsidies or deficits and has channeled $6.6 million into academic

programs in recent years” (Haurwitz, 2009, para. 2). The way the market twarks 10t be



long before another school and coach will make headlines with a new contracthe Kagt t
as salaries increase almost as fast as the turnover of the coaches.

The increasing salaries institutions are willing to pay to keep or get thedae$ is
one of the several explanations for the high turnover rate of head coaches vetle re
sports of college sports. As the dollar signs of coaching salaries continue spis ftedoe
revolving door of college coaching jobs. “Coaching is a tenuous position in a very fragile
world” (Greenberg, 1992). The large monetary implications of present day ceitoast
the importance of the contract writing process. Several lawsuits havéllbdever contract
breaches in intercollegiate athletics of coaches jumping ship for more/mosehools not
seeing the certain performances in which they were looking to obtain. Talesfaificance
of contracts and potential lawsuits necessitate the need to get congfaictiseifirst time to
avoid the loss of large sums of money to the involved parties.

Statement of Purpose

The purpose of this study was to analyze breach of contract cases in collegegcoachi
with the hope of finding a set of recommendation or areas of focus in the negotiation a
creation of head-coaching contracts. Through the research, the study expegitight the
important elements that should be included in the formation of head-coaching cattracts
NCAA institutions in order to provide for protection of the head coach and the iostitut
The study’s goal is to educate athletic departments and coaches in the cpmeoaniing
clauses seen in the research of litigation. The identification of importamacual clauses
to be established by the study are intended to best protect all involved parties whasstcont

are created in order to prevent disaster should a party breach.



Resear ch Questions

The instability of college head coaching tenure and a lack of current universal
research and guidance of the formation of coaching contracts creates ssves in the
college athletic setting. The media with their affinity for any contsywer conflict have
recently been consistent and visible on reporting the premature ending ohsdlgis
between head coaches and their school of employment. With many significstirgie
unanswered in the wake of this increased media attention, the study will geanshwver the

following questions:

Research Question 1: What contract issues are being litigated in breaciraticcases

involving coaches?

Research Question 2: Are there certain clauses that are frequentigccmveontract

lawsuits?

Research Question 3: What contract clauses protect head coaches it tami@tion?

Research Question 4: What contract clauses protect institutions in céornnaation?



Definition of Terms

1. National Collegiate Athletic Association (NCAA): The National Cgiéde Athletic
Association (NCAA) is a voluntary organization comprised of institutions,
conferences, organizations, and individuals committed to the best interests, education,
and athletics participation of student-athletes through which the natidegesoand

universities govern their athletics programs (NCAA.org, 2010).

2. Bowl Championship Series (BCS) school: Terminology term used term to describe
certain institutions from one of the six conferences (ACC, Big XII, Big TenEAst,
Pac-10, and SEC) with historic bowl tie-ins and commonly thought of as the power,

money, and major conferences.

3. Revenue Sport: Jargon created to describe specific sports in college spoé that a
high profile and able to generate revenue normally referring to sports of men’s

football and basketball

4. Coaches: Male head coaches in revenue sports.

5. Commercialization: The process of looking to the commercial world for ways

generate revenue for expanding costs in college athletics.

6. Contract: A contract is a promise, or set of promises, for breach which thev&snag
remedy, or the performance of which in some way recognizes a dutyp (087,

p.364).



7. Contract of employment (contract of service): A contract by which a pag@es to
undertake certain duties under the direction and control of the employer in return for a

specified wage or salary (Law & Martin, 2009).

8. Legal Remedy: The means with which a court of law, usually in the exerciselof civi
law jurisdiction, enforces a right, imposes a penalty, or make some otheoteirt

to impose its will.

9. Liquidated Damages: A sum of money awarded by a court as compensation for a tort

or a breach of contract (Law & Martin, 2009).

10. Litigation: The taking of legal action by a litigant (Law & Martin, 2009).

11.Agent: A person appointed by another (the principal) to act on his behalf, often to

negotiate a contract between the principal and a third party (Law & Martin, 2009).

12. Material Breach: The failure to do something that is so fundamental to a tdmétac
the failure to perform that obligation defeats the essential purpose of thectontra

makes it impossible for the other party to perform under the contract (Gorman, 2007).

13.Memorandum of Understanding: a document that sets out the main terms of an
agreement between two or more parties and their intention to enter into a binding

contact once certain details have been finalized (Law & Martin, 2009).

14.Due Process: A course of legal proceedings in accordance with a statdisrgs na
legal system, such that individual rights are protected (Oxford Dictionaryroéi

English, 1999).



15.Clause: A distinct section or provision of a legal document or instrument (Black’s

Law Dictionary, 2004).

16.NCAA violations: The act of breaking predetermined bylaws lain out in the division-

specific manuals produced by the NCAA (NCAA.org, 2010).

17.Moral Turpitude: An act or behavior that gravely violates the sentiment gotadce

standard of the community (Dictionary of Law, 1996).

18.Tortious Interference: A third party's intentional inducement of a comtgpptrty to
break a contract, causing damage to the relationship between the conpacdiagy

(Black’s Law Dictionary, 2004).

19. Jurisdiction: The geographic area over which authority extends; legal iaytto

authority to hear and determine causes of action (Law & Martin, 2009).

20. Diversity Jurisdiction: Permits a federal court to hear a case involvirggigog of
state law if the opposing parties fare citizens of different staies RWasby,

2005).

Limitations

The scope of the study was subject to limitations unique to the legal system aalietiate

contract process.

e Dealing with written contracts, there is the limitation of how a contrdtbei

interpreted by all involved parties and a court of law from one case to the next.

e Contract law is limited by the state that holds jurisdiction.



e The details of coaches’ contracts have not historically been public information thus

potentially limiting the number of available records for the study.

e Either resolved through settlement or arbitration, employee contracts do watlyypi
make it through the legal process limiting the number of contract lawsuitsetiial

holdings.

Delimitations

The study is delimited to Division | head coaches in the sports of men’s basketball and

football.

Significance of the Study

College athletics has seen an increasing number of lawsuits betweerh @edan
institution regarding the terms of their contractual relationship, and the ndaattigoarties
to become more versed in the clauses commonly used in solid contracts. Idaailp)h\ad
parties should be protected from forming the contract to the end of a coach’s Ehigre
study hopes to be able to assist not only peer institutions, but also the individual head
coaches through contract education to be used for contract negotiations and irtittgeafraf

major contracts for the future.

The analysis of relevant litigation in breach of contract cases looks to firmureng
and/or important clauses that will help to develop a list of recommendations osieil t
aforementioned study’s focused groups. The comprehensive look at high-prigaksolit
should uncover recommendations or guidelines to be used in contract formation. With high
expenses and bad press coverage, neither party wants a lengthy court ddseyinaeract
disputes. These recommendations will help schools and coaches form strong contifaets

8



front-end of their relationships to help prevent later issues and protect both parties i
problem does occur. It is also an aspiration of the research to help not only with the

researched sports of basketball and football but sports across the board.

Another expectation of the study is to serve as a potential learning tooé for t
common person that would fall outside the doors of contract negotiation for a maggecoll
head coach. There may be individuals that may have a certain working knowledge of
employee contracts, but the contract of the NCAA coach is rather different. Tiee me
provides an outlet covering the scandals and reporting the issues of many high-prof
coaching departures, but the general public usually does not earn an understandinig of wha

the actual specifics of the stories. Put another way, a goal of the study isdteeduc



CHAPTERII

Review of Literature

Negotiation Theory

Contracts and the parties involved can easily be broken into several differsrafarea
interest. A general look at contracts presents a challenge to pick a scugeof research.
This study deals with the relationships between the coaches and the institutiansdis @fe
conflict. Conflict occurs “when parties oppose each other because one or both pénetives
the other is preventing achievement of a particular desired goal” (GokklRajot, 2003, p.
7). This definition provides an appropriate breakdown of the conflict that can be found as a
part of contract disputes. Negotiation addresses conflict as a way to restdypeite, or can
be seen as a way to develop something innovative that could not be reached individaially by
party (Lewicki, Barry, Saunders, & Minton, 2003). Negotiation theory is a thedretica
component that can be found intertwined as a part of this study with relevanoaatidn
of contracts on the front end and the breakdown on the back end. Negotiation theory has
extensively evolved and developed from the original research conducted (Kolb, 1994).
Research began around game theory in the subject of economics and has moved to today’s
theory and practices that make up the wide scoped interdisciplinary studgpwhaktends to

include a number of topics such as the law (Kolb



Negotiation is not one cut and dry approach. I.W. Zartman framed how negotiated
outcomes are reached through five distinct but not necessarily independentanalyti
processes (Breslin & Rubin, 1993). These five processes of negotiation precesses

identified and described as:

Structural analysis, which focuses on the distribution of various elements and tie effe
of such distribution on negotiation; strategic analysis, which involves the kinds of
movement that are possible within the negotiations as a result of a sentesddgpendent
choices made by the disputants; process analysis, which analyzes negotlhsivigr as

the result of some assessment by each side of the relative benefitstarassosiated

with reaching agreement; behavioral analysis, which uses the personalities of
negotiators as the point of departure; and integrative analysis, which...stheseesd to
manipulate conceptualizations of the problem into mutually satisfying positine-s
outcomes before proceeding to an elaboration of a detailed division of the spoilkh(Bres

& Rubin, p. 145).

Since Zartman'’s early work in the study of the strategic decisions duriogatem,
there has been a more expanded theory of negotiation developed to include the important
stages prior to negotiation (initiation) and those of resolution after theeagicki, Barry,
Saunders, & Minton, 2003). There have been a number of models developed through
research of negotiation. Greenhalgh (2001) recently developed a negotiatiorthrabtisls
out seven steps from the beginning to the end of the process (Lewicki et al., 2003)th\&'here
models of negotiation can be either descriptive or prescriptive, Greenhalgh’s mode
prescribed the phases in order as: preparation, relationship building, informatienngat
information using, bidding, closing the deal, and implementing the agreement (Lewicki

11



Barry, Saunders, & Minton, 2003). This is a proposed ideal model that is obviously not
followed step for step in all negotiations, but does, however, make the point of the
importance of understanding the phases from initiation to resolution to improve the

negotiation process (Lewicki et al.).

This study recognizes negotiations take place in the environment surrounding
contracts. Negotiation is a far reaching set of theories and practicemdmatsed
negotiation is a small part of an overall complex view of the negotiations pr@abegim
and Robertson define contracts “as objects that can be adjusted based on reasoeedsargum
by the agents involved in the agreement”, and therefore making the goal o€tbasad
negotiation to create a suitable agreement to satisfy all parteséryding the terms of the
contract (1999, p. 1). Conflict can occur in contract negotiations and during the term of an
actual contract. While some conflicts and disputes may be avoidable in the ¢oresnivith
negotiation techniques, conflict will never be eradicated in a world whereglealties

have differing interests (Breslin, 1993).

This study focuses on the “big-time” coaching contracts, which present themas
complex agreements, and the contractual disputes that develop. Negotiatrgrctmains
the idea of framing the problem at beginning of the negotiation process (Levacky, B
Saunders, & Minton, 2003). Frames are important because they “define a person, event, or
process and separate it from the complex world around us” (Lewicki et al., p. 37). Looking
into contract negotiations, there is an importance to understanding the negotiat®ss [@is
it can help form a stronger more protective contract that the parties involved ballewat
fail (Carbogim & Robertson, 1999). Another recent study presents contracts astingr

multiple inter-dependent issues and intractable large contract spatss’, garatin,

12



Sayama, & Bar-Yam, 2003, p.1). These authors believe complex contracts should be
negotiated with different techniques than independent issue cases (Kle)n éttechnique
of frequently compromising earlier in the contract negotiations procestdbm utilized to
come up with a good contract for both parties (Klein et al.). Negotiation theony as a
interdisciplinary study lays out many ideas that make it important to finagtiteprocess to
follow for each individual situation that will hopefully lead to better contracts tihrang

effective dispute resolution system (Breslin & Rubin, 1993).

Commer cialism and Professionalism

The study focuses on the importance of have a working knowledge of the evolution of
intercollegiate athletics. The review of literature aimed to be an aitpgrt of understanding
the contextual framework of the current environment inhabited by coaches and the

institutions.

“College athletics is big business” (Graves, 1986). A simple statemeigivba a
quick summation of a prevailing view of intercollegiate athletics (SpetB8f; Sack, 1987,
Zimbalist, 1999; Stangel, 2000; Southall & Nagel, 2008). Commercialism and
Professionalism are terms linked to the transformation of college sports. Fsckaas 1987
in College Sport and the Student-Athletsearch, Sack noted: “...the most striking feature of
sport in many universities in the United States is its commercializatiomarntkgree to
which the athletes have been transformed into professional entertainers” paBding this
study, the combination of the presented issues are interesting looked as a whsldjdtts
of professionalism and commercialization of college sports are presentedasodalyssue of

American colleges perpetuated by a capitalist American societk &8taurowsky, 1998).

13



According to the 2009-2010 NCAA Division | manual, the basic purpose of the
“Association is to maintain intercollegiate athletics as an integrabpéne educational
program and the athlete as an integral part of the student body and, by so doing, kedain a c
demarcation between intercollegiate athletics and professional spdatsir{al Collegiate
Athletic Association, 2009, p.1). Looking to the reference of Andrew Zimbalistfsid
Professionalsthe 2009-2010 NCAA manual maintains the identical basic purpose that
Zimbalist referenced from the 1997-1998 manual (1997). The NCAA points to the topic of
amateurism as the demarcation that separates itself from the professyanéations such
as in the NFL or NBA. In the purpose statement, the NCAA separation argument also
includes the educational mission. The idea of purity and amateurism nevemmazally
disconnected from commercial ideals (Zimbalist, 1997). The first intercatbegontest ever
occurred in 1852 by the way of a crew match between the famed Ivy League schools of
Harvard and Yale, but the event was developed by the superintendent of the Boston,
Concord, and Montreal Railroad organization and involved “lavish prizes” and “unlimited
alcohol” (Zimbalist). The “integral part of the educational program” cifethb NCAA
manual was also attacked in the famous Carnegie Commission report thasexkpres

The heart of the problem facing college sports was commercialization: dadkiteg

network that included expanded press coverage, public interest, alumni involvement and
recruiting abuses. The victim was the student-athlete in particularniv@shing

educational and intellectual values in general. Also, students (including noesjtiete

the losers because they had been denied their rightful involvement in sport (dimbalis

1997, p. 8).

14



While the information presented to this point may seem negatively slanted, this
unbiased study only seeks to frame the environment. It is important to not lose sight of t
fact this study looks only to focus on the Division | sports of football and men’s basketball.
The recognition of this segment is significant realizing there is not one uedadescription
of participants in intercollegiate athletics (Sack, 1987). Allen Sack pointédgsttact in

developing his model that identified the typology of college sports in the following

environments:
Table 1

College sports typology

Commercialized Less Commercialized
Professional cedl A ) Cell B )
Athletic Scholarships Corporate Model Small Time

Corporate Model

Amateur CelC Cell D
No Athletic Scholarships lvy Model Amateur Model

(Sack, 1987, p.
31)
The model makes distinctions between divisions and sports. Football and men’s basketball of
NCAA Division | institutions fall under the corporate model with heavy prodesdism and
commercialism (Sack). The study recognizes this as a key factor feigthfcance of the

choice for research in litigation of the programs that fall under the coepoadel.

Murray Sperber framed the transformation of college sports as a majoaianterit
business in the realm of College Sorts Inc. that has lead to the development of more

professional-corporate style athletic departments (Sperber, 1990). Todd@A#ehas

15



become a multi-billion dollar industry (Sack, 2009). Myles Brand, the late presifir

NCAA, spoke to the fact that college sport relied on commercialism as a mdjof pa

creating sport revenues for schools (Brand, 2006). It is generally acknow/kba@géootball

and men’s basketball are seen as the revenue generating sports in igiateatletics.

The head coaches of these teams are a fundamental part of that reverateogeibe

media’s role in commercialism and professionalism has been one of continuadhsing

the status and attention of college coaches in our society, and current head hasehe
surpassed all other institutional employees in public recognition and compar(sédberg,

2006). The money passing hands and the constant watchful public eye are two of the factors

that have put constant pressures on the coaching environment.

The Environment and the Elements

Scholarly research of the specifics of college coaching contractselea limited.
The most extensive scholarly research has come from a handful of law reamehgports
law textbooks. With the topic getting more publicity recently due to escalatichesia
salaries and high profile breach of contract cases, far more informzist® ia interest
articles and blogs than in scholarly publications. The literature that bpsttbainderstand
the issues this study focuses on can be broken down into the areas of the pbys@els as

well as the details surrounding them and the coaching environment (Greenberg, 2001).

The Coaching Environment.

The augmented exposure for head coaching salaries and terminations through all
channels of media combined with the monetary implications in breach of contgadidrii

has brought to light many essential and relevant issues in coaches’ confrimtsed to

16



pick one word or phrase to describe the environment of college coaching, “the coaching
carousel” comes to mind (Kardash, 2009). This may be one of the best descriptors to
accurately depict the revolving door that is major college sports come the essiyof e
particular sports season or now even in the middle of the season. The carousel als® provide
an interesting metaphor with the idea of the carnival of college sportsnMa@ireenberg

states, “In what field is an employment contract broken as easily agdts’ in reference to

college coaching (Greenberg, 2001 p. 128).

The dictionary defines a coach as “one who instructs players in the fundacaiental
competitive sport and directs team strategy” (Merriam-Webster online, 201if)sTa
simple definition when the college coach is expected “to be an instructor, but afsb a f
raiser, recruiter, academic coordinator, public figure, alumni glad handler, atelahalse
the university’s athletic director or president may direct the coach tottie interest of the
university’s athletic program” (Greenberg, 2001, p. 130). Over time, the expestat or
on the coach head coach’s have grown causing a chance for more scrutohg thietsi
traditional field of play. The increased scrutiny provides an example of one ofuimg dr

factors of the “coaching carousel.”

Intercollegiate athletics have progressed significantly fromhtiséoric first crew
match between Harvard and Yale in 1852 (Knight Commission on Intercollegiastiéghl
2009). The “commercialism” of college sport is the popular buzz term mentionest &arli
describe the current culture seen in the institutions across all divisions ao@tsss. The
Knight Commission who has studied the issues of college sport and commercialism
extensively state that “money madness is at the heart of the problem in the eamironm

(Knight Commission on Intercollegiate Athletics, 2001 p. 14). Previously ackngeded
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salaries have seen a significant increase throughout history and arglgyositioned at

their highest point ever both relative and absolute terms. In the cultureedsadr
commercialism and professionalism, it is not only the coaching sallaaielave increased.
Rising expenses, a major challenge for college athletics, acrossatigeithareas such as
facilities (“the arms race”), scholarships, travel, and recruiting batvthe stage for a very
volatile environment in regards to millions of dollar that run through each athleticrdepa
(Knight Commission on Intercollegiate Athletics, 2009). Salaries are aairly rising
expense, but according to the Knight Commission it does make up the highest peroentag
cost for the average athletic department at thirty-two percent (2009). Aty @tbwf the
compensation and potential economic repercussions at stake in coaching cenéraatisar

explanation force for the turnover seen in college sports.

A coach'’s tenure is not only defined by the terms of the contract, but also by public
opinion. Several constituencies appear to have a “voice” in the decision whetherscase
retained or firedA coach’s team and individual players have more say in the matter than
some might guess. Today’s college player is not the same than those of arnimeaehat
some might describe as the “good ol’ times” (Greenberg, 1993). Coaches havar¢sh the
due to revolts and insurrections led by players (Greenberg, 2001). The expectatiens of t
general public and the student athletes themselves of player treatmentdraeel $0 evolve
to more encompass the student athlete’s physical and emotional Hdadtmedia has
played a role in giving players a voice and the power to speak out against ctElcbes
student athlete, who the coach has recruited, nurtured and potentially paved the path for a
professional career, may be part of an insurrection, an insurgence, a boycottjfaiplaint

defamation suit, or the focus of public disparagement” (Greenberg, 2001 p. 8). Recently,
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there have been two coaches fired, Mike Leach and Jim Leavitt, and one toresigi,

Mark Mangino, due to abusiveness (Johnson, 2010).

For example, in December of 2009, Coach Mike Leach was removed as head coach
for Texas Tech University after nine seasons, following an incident with sophoacereer
Adam James over the treatment after his concussion (Schad, 2009). There seemed to be
issues brought forth before this claim, but as soon as this issue was brought oopenthe
others were quick to make statements through the press. When asked about thigcermina
one player stated that “I have no complaints about the decision,” and another sagh'tit wa
just about Adam. It was always a negative vibe (Schad).” Leach is not witls@utgporters,
but it did not take long for some to turn on the coach only a year removed from being named

Big XllI coach of the year (Schad).

There are many things related and unrelated to the contract itselfféicatied job
movement of coaches. In the end in terms of employment, it always comes back to the
contract regardless of the circumstances of how the relationship betweehdbkeasd the
coach came to an end. The study will now begin to research further to find whnatalved
parties might be able to do differently in regards to the contract negot&td formation

process.

Contract Essentials.

A contract in any form must contain the basic elements of an offer, acceptance,
consideration, capacity, and legality to be legally binding and considered an “abferce
contract” Contract A Dictionary of Law). The first part of any contract is the offer. The

offer is the proposal for parties to enter into an agreement of a contract. fibe ipaplved
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are generally referred to as the offeror and the offeree. The offer melsgben its
elements. The elements are normally: “(1) the parties involved; (2) the sulajet; (3) the
time and place for the subject matter to be performed; and (4) the consideratain, whi

usually is the price to be paid” (Sharp, 2007, p. 365).

The next step in forming a contract is the acceptance: a contract may naohée for
until the offeree accepts the offeror’s original offer. The offer canrdihéaccepted by the
person whom it is made”, the offeree can reject the offer, or if “the offezer tie offeree

cannot then accept the same offer (Sharp, 2007, p. 365)".

After acceptance, a contract must consist of proper consideration. An enforceable
contract must show an exchange of value between the two parties. The cougbygeon&r
only for consideration and not the “adequacy or inadequacy of the consideration” (Sharp,
2007, p. 365). The court will only use its judgment when there is a type of fraud,

misrepresentation, duress, or mistake in the contract (Sharp, 2007).

Another key element of a contract is capacity. To enter into a legal and valigctont
the party must be able “to understand the nature and consequences of the transaction in
guestion” (Sharp, 2007, p. 366). This requirement precludes minors and the mentally

incompetent from entering in an enforceable contract.

The last necessary element of a contract is the legality. This simphg e the
terms listed in the contract must all be legal actions to constitute a validatq&harp,
2007). These five elements must be present when creating an enforceablegcoactiact.
The new coaching contracts contain many complex terms, but all contracts libgirese

basic ingredients.
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Contract Elements.

Contracts range from a very simple agreement incorporated into a seotdozens
of pages of complex clauses and extensive language (Greenberg, 2001). Fot ffeetmos
coaches’ contracts follow a general formula in the way they are draftedg€splert though
is fundamentally different than professional sport, so the NCAA recommensldtir

contracts are different than professional leagues like the NBA and NFL.

Employment contracts in professional sport are standardized, but collegescoache
contracts are negotiated independently between the coach and the school and have no
standard format (Greenberg, 2006). When contracts are not standardized, the landuage
clarity of the contract falls solely on those parties entering into the canfitas burden
results in a wide spectrum of contracts drafted where no two may look alike (GrpeRbe
this reason, the NCAA has a webpage on NCAA.org devoted to “drafting collagking
contracts.” The webpage provides not strict guidelines, but rather suggéstions
standardization since there is no mechanism that forces it. The NCAA goesnalptm

make this point with the visible statement,

This page is provided faducational purposes and only as a central space for various
resources and information concerning drafting coaching contracts. The ihtorma

provided is in no way to be considered legal advice, nor is the NCAA implying that any of
these clauses are mandatory in the coaching contracts at NCAA iosst(iDrafting

Resources,” 2008, para. 1).
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The webpage provides a contract checklist. The checklist offers six suggesiedfa
importance to be considered when drafting a contract for a coach. Theseesliggess
mixed with suggestions in academic literature help the study construattieeof the current
composition of college coaching contracts. It is necessary for the coach anditynieebe
protected by an employment contract that pays attention to detail whichtheeateds of

both parties (Greenberg, 2001).

Purpose.

The first component of the checklist and most contracts igutose of the contract.
Contracts can contain many of the same elements, but eachctaitoald be defined
uniquely to the particular coaching position (Greenberg, 2001).” Thi®samimes first for
reason. The Purpose’s role is to introduce the contract with d&actsbrief background
information relevant to the contract the purpose can be as simpée sentence: This
employment contract is made and entered into on (date), by anddme{name of school
athletic department) and (name of coach). The purpose caneatsthaéustive and complex,
containing facts, background information relevant to the contractalseaid definitions and
so on. This section defines the purpose of the contract agreed upom fgrtiles involved.
The purpose consists also of recitals and definitions. The remftdldefinitions clear up any
guestions in the purpose with facts and explanation. They are usedtivespewhen
anything varies from plain language. Plain language is definéspasch or writing that is
direct, straightforward, unostentatious, or easily understood” (OxfordisBnDictionary,
2008). The definitions are important in the coaching contracts taagtay from ambiguity.
Ambiguity and contradictions are two of the most common problems imactsitthat can

cause a contract to be misinterpreted (“Drafting Resources,” 280&mbiguous contract is
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bad because it causes the validity of the contract to be cattedjuestion. This leaves the

contract open to the interpretation of the court.

Position/Duties.

The next section that can be found in a coach’s contract is position/duties and
responsibilities. This area may be one of the most important areas to focus amghoceate
crisp clear definitions. The definition and distinction of duties and responsibitti@scdoach
play a major role in case law history when it comes to the termination afiogecontracts
by an institution. The head coach position is an important distinction that carrigs ma
responsibilities. A contract must address specific responsibilities antl &fieruniversity is
in charge of defining the duties and responsibilities expected of the head coieh for
school. Depending on the position, the duties can generally be broken down “between
coaching duties, administrative duties, travel duties, recruiting duties, saftierd, alumni
relations development and other” (Greenberg, 2001, p.153). The duties can be broken down
however the school chooses as long as they are properly defined. What some pewple belie
may pass for “common sense” may not be recognized as such in a court of law in this
section. An example of a duty that is included in some contracts is the coach’s tekyonsi
considering NCAA compliance. It may be understood that the coach is supposed to follow
the rules, but for legal reasons, in a university perspective, it should be placed into the
contract language. Responsibilities can be clarified to consist of spgd€IAA bylaws cited
directly in this section or duty to follow all constitution, bylaws, and interpogis set forth
by the NCAA on their NCAA.org website (2008). Similar to the purpose, the list @sduti
can be a general job description from human resources as in “The head coach igtespons
for the management and day to day operation of the men’s basketball program including
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budgeting, recruiting talent, supervising assistant coaches, planning andsngethlete
training, practice, and game or it can on for pages identifying and outlveng e
expectation. Martin Greenberg writes that generally the coach will leemddhe broad
form responsibility statement whereas, the university’s perspective dgrgedvill want the
most specific outlined set of duties possible (2001). The structure of this sectioaveaa

great impact in the courtroom understanding an athletic department’s ¢xmscta

Term of Employment.

The term of employment is an important element of a coaching contract.
“Individually negotiated multi-year coaching agreements are gepa@kepted at
institutions that hire full-time coaches for a single sport, have a hightaxipecowith regard
to competitive success, and/or expect the sport to produce significant revenuaadlLopi
2008, para. 4).” Once again, the clarity and explicit terms are integral in tivegvorfi
contracts especially in regards to length (Greenberg, 2001). The importahedern
relates to the new wave of contracts in college football and basketball. Thregeaars,
that’s the typical length for coaching contracts (Greenberg). This tinmpsmot that
unrealistic, but multi-year contracts mixed with the competitive cultuceltége football
and basketball makes the length of the contracts a key component. Most coachetmniho e
these long term contracts have proven their coaching abilities, but evereaftepf/success
one losing or subpar season can put a job in jeopardy (Greenberg). A three yearisontract
not outrageous, but recently, athletic administration have handed out longerosddhan
the original terms of the contract such as Charlie Weis receivingyaaemxtensions not

long before his removal (Dodd, 2008). There is security and added benefits for coaches t
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negotiate long-term deals and universities want to reward success and hangjoodo a

coach. At some point, does not someone have to ask how realistic are contracts e§®en yea

Compensation.

Compensation is the next component in the typical coaching contract. The
compensation portion of coaches’ contracts has reached an all time high. Actomling
2006 study by the USA Today, the average Division | head football salary was jusaunder
million dollars (Upton & Wieberg, 2006). A million dollars at stgkés a great amount of
pressure and stress on both the institution and the coach. The question is how the money is
broken down. However the university decides to compensate the coach, the terms should be
specifically written out and agreed upon by both parties. “The position of head coach may
offer not only a base salary with institutional fringe benefits, but also additiona
compensation opportunities that are generally referred to as the “packagefilérg, 2001,
p.104). The “package” breaks up the compensation so that the school is not bearing the full
load of the sum listed in the contract. The school’'s main responsibility is the lzage sa
which is only part of the whole. The USA TODAY coaches’ salary study showsthbase
salary consists of about 25% of the overall “package” in compensation (Uptabé&ryy
2006). The package consists of the base salary and perquisites (GreenberdThé92)
package might include shoe, apparel and equipment endorsements, television, radio and
Internet shows, speaking engagements, personal or public appearances, and summer

instructional camps (Greenberg, 2001, p. 153).

The supplemental income portion of compensation has developed into a relevant

issue in these contracts. There have been recent termination cases involvingsabimpe
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and the terms of questionable income. Head coach Dennis Franchione, a prime ekample
this topic, was remanded and lost his job after a supplemental scandal (“A&M,” 2007)
“According to NCAA Bylaw 11.2.2, a coach must get prior written consent from the
university's chief executive officer before he may enter into outside incon# dea
(Greenberg, 1992, p.104). The bylaw is found in the NCAA compliance manual, but is also
found written into many coaching contracts. The situation with Coach Franchionepbzlel
from him selling insider information in a pay-for newsletter bought by mamtiroie

boosters for $1200 (“A&M”). This not only was a NCAA infraction but also a breach in his
contract. “A copy of Franchione's contract, obtained by The Associated Pesfes the
coach must report to the school president ‘annually in writing’ any outside @icom

(“A&M,” para. 8). Coach Franchione was not fired immediately from the issueather
stayed on at Texas A&M University until an official review of his overatfqrenance was

conducted. (“A&M”).

Termination.

Termination is an important part of the contract process. Cynics mighttaegue
although compensation and benefits are the important issues on the front end of the
relationship, the true purpose of the employment contract is to protect the (@antiekefine
rights and obligations) when the relationship comes to an end. “If the coach doesn’t win the
organization will try to ‘unload’ them (as demonstrate@€aoie v. Valley Ice Garder2005),
in many cases by buying the coach or administrator’s contract out to sewemeperson for
the position” (Caughron, 2007, p. 375). Within the termination portion of a contract, there are
several areas and scenarios which should be covered for both sides to be equalldprotecte

The broad areas of termination can be separated into termination by universityioation
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by coach. The more specific elements of institutional termination are aedtdisability of
coach, just cause, and termination without cause (“Drafting Resources,” 2008). A
comparison between termination without cause and a coach quitting for whatewaratas
how they function similarly, but it is important to note they should be identified aaieédre

separately in contract formation.

Termination by the university is a common issue of the coaching environment. "As a
result, the coach's contract may be the most important armor that the coacpriosescting
his entry and exit in the job” (Greenberg, 2001, p.127). The first form of termination by
university to be put in place is automatic termination upon death or disability of employe
This clause generally states that a coach’s contract will be terchih&ie can no longer
fulfill the duties and responsibilities of the contract whether it is througtn deat

permanent physical or mental disability (Greenberg, 2001).

The university will always want to includd@ causeclause to terminate a coach.
The clause gives the university the right to terminate a coach for actiomsddeithin the
contract such as “commission of a material breach, the commission of a feloimgeoot
moral turpitude, and serious or material violation of NCAA bylaws” and etc. Ki€ar2009,
p. 24). Moral turpitude is defined as “an act or behavior that gravely violates thmeeserar
accepted standard of the community”, but like many “just cause” issues are sobje
interpretation (Dictionary of Law, 1996). Moral turpitude and violations of NCAAga
hand in hand. University of Washington fired head football coach Rick Neuheisel based on
moral turpitude as he was under investigation by the NCAA (Greenberg, 2006). The
university must have a good case and evidence to terminate based on “just cause” 0

likely the court will award the coach damages (Greenberg). Coach Neuhedssuit
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against the University of Washington and received a large settlement duenstitbéons
haste (Greenberg). Moral turpitude is generally a hard sell becauserthethemselves are
ambiguous, difficult to legally define, and ultimately require an independenbtriact”
(Greenberg, 2001, p. 215).”

An issue of the contract controversy in the termination of coaches develops from
termination “without cause.” The clause gives a school the right to tesrar@iach for
whatever reason they wish at any time a school seems fit. Termination “wéthaéd” is
part of the criticisms of the new coaching contracts. The clause could lwktbalieot
winning clause because “If a team is not winning, complaints go to the univeesigent's
office, donations decrease, television contracts disappear and everybodgsseerecause
the program just is not right” (Greenberg, 1992, p. 108). The coach is blamed and will
usually take the fall. This clause, generally referred to as the “buydlotis the institution
the freedom to fire for whatever reason they choose, but it will normally watme large
cost to the school (Karcher, 2009). In negotiation, the buyout acts similarly to an
employment insurance policy for a coach. The institution must pay to end thal offic

relationship with a coach unless they have valid legal rationale.

Similarly, the athletics program needs to be protected from the coadetides to
breach the contract and depart before the end of the term. A school cannot make a coac
work against his will, and the “possibility of protracted litigation, adverseg@ubla cloud
over the athletic department, and presumably, a relationship that has dedriodt
universities will allow their restless or ambitious coaches go without€ugdo”

(Greenberg, 2001, p. 248). These reasons have let coaches have a certain freedom in thei

movement from one job to another. The main deterrence from termination “without cause” or
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by the coach is drafted into most new contracts as a buyout provision. The buyositaallow
coach or a university to opt out of a contract with a specified price (Gree20ed).
Liquidated damages are defined “as damages whose amount is agreed upon Igshe par
a contract as adequately compensating for loss in the event of a breach (tedjuida
Damages,” 1996). The party who terminates a contract with a buyout claydeerhable for
payment of such defined liquidated damages. In the\¢asderbilt University v. DiNardo
Gerry DiNardo breached his contract with Vanderbilt by taking a coaglosigon with
Louisiana State University, and thereby held responsible for the liquidabedges

implicitly written in his contract\{anderbilt University v. DiNardal999). The buyout
clauses in contracts have already reached large amounts like the $4 milbomdgbut

found in the recent West Virginia case (Wasserman, 2008).

Miscellaneous.

The miscellaneous section that finds itself into most coaches contraets c
basically everything that does not fit into one of the other named provisions. Tios sec
by no means extraneous. It usually holds several key elements that arep@tgmtto the
overall contractual document. Miscellaneous provisions can cover a very broadrapect
depending on the coach and the university. Typical provisions can cover support of a
program, governing law, limitation of remedies, restrictive covenantiasscaches, and

scheduling (“Drafting Resources,” 2008).

Martin J. Greenberg describes coaching contracts as, “sophisticatedaaden
standard forms, no two that looks the same, no union protecting their interests, no data bank

that correctly reports the intricacies of their packages” (GregnBé01). No standard form
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and the previously stated environment in college sports combine to make fogfeditels

for contract disputes
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CHAPTER 111

M ethodology

This study utilized a standard legal research formula as laid Q@riducting Legal
Researchn Sport Law: a managerial approach by Linda Sharp, Anita Moorman, and

Cathryn Claussen (2007). This study implemented four progressive stepsaothiese

Step One.

Two separate legal research databases will be utilized. On Lexis/he
preliminary search will be conducted in The “Federal and State Cases, Cdirdatabase.
Using Westlaw, the “All State and Federal Cases” database “ALIESA%iill be the
starting point. These selections will allow the databases to narrow thi &sars to only
legal cases as well still provide broad access to all of the litigationimedtan each search

engine.

The specific terms “Breach of contract” and “coach” will be the languade a
connectors used for the initial search. “Termination”, “just cause”, and “cagse”also
used in the search process. The research will utilize the “and” connectaatedases with

the selected combination of terms as the individual terms separate are too btbadtody.

The searches will not be confined to certain dates in the initial reseamntotogass all

possible relevant cases.



Step Two.

After finding the results from the broad search for case, the next stepwile
examining the results to find their relevance as pertaining to the studga3é® not directly

related to athletics will be removed from the use of the study.

The results were dissected a step further by using the Lexis/Nesdk sethin
results online feature and WestLaw. The term athlet! was first addeddogimal search to
sort through the results to remove non significant cases by only looking at fesults t
included some type of athletics. The ! connector allowed the search feature sedydh
cases with words including “athletic”, “athlete”, or other similar words. $é&ch allowed

only cases related to athletics to be used to keep any cases from being overlooked.

Step Three.

The final search should only return results relevant to athletics and théomgaof
the study. The results will need to be reviewed a final time to determine vasiet are
most relevant to the subjects selected for study, male head coaches of fodithsketball
teams. Using the relevant cases, case briefs will be developed for eadtuidraise to
provide a further breakdown of the information. The case briefs will contain the anport

components of:

e The citation information

e The facts

e The issue(s) presented
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e The holding (final ruling on the issue being decided)

e The rationale (or reasoning) used by the court to justify the decision (Sharp,

Moorman, & Claussen, 2007b)

Step Four.

Finally, the cases will need to be categorized in a uniformed fashion to magieittea
answer the research questions. First, the cases will be organized in chaahaigr. Then,

the litigation can be organized by the type of case that occurred.
Removal brought by University
Removal brought by Coach

The cases also were sorted by the relevant issues established.
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CHAPTER IV

The search of the legal database returned fifteen cases within thgadigimof the
study. Case briefs for each case are included in Appendix A. The cases waadogiically
ordered as seen in Table 2. The earliest case identified was from 1983 betwé&én Fra
“Pepper” Rodgers and the Georgia Institute of TechnolBgylgers v. Georgia Tech
Athletic Association1983). Chronologically, there were relatively few cases in the 1980’s
decade, and 13 of 15 cases (86.67 percent) were litigated between 1995 and 2010, and 60%
in just the last ten years. In eighty percent or 12 of the 15 lawsuits, rema/btought by
the respective schools leaving twenty percent of the cases for removal bdrguaightcoach.
The cases can be broken down by those heard in state courts (9 of the 15 cases for 60.0
percent) or those heard in federal courts (six of 15 cases for 40 percent). Seven of the
researched cases occurred in a court of appeals. Although there are not angtaggsser
of reported cases, 15 cases is an adequate population to provide insight into the pemsary ar

of litigation involving coaches’ contracts in collegiate sport.



Table 2

Chronological list of cases

Year Case Court
1983 Rodgers v. Georgia Tech Athletic Association Court of Appeals of Georgia
1987 Lindsey v. University of Arizona Court of Appeals of Arizona,
Division 2, Department B
1995 Monson v. State Court of Appeals of Oregon
1996 Campanelli v. Bockrath United States Court of Appeals,
Ninth Circuit
1999 Board of Trustees of State Institutions of Highe3upreme Court of Mississippi
Learning v. Brewer
1999 Vanderbilt University v. DiNardo United States Court of Appeals,
Sixth Circuit
2003  Price v. University of Alabama United States District Court, N.D.
Alabama, Western Division
2004 Northeastern University v. Brown Superior Court of Massachusetts
2004 Richardson v. Sugg United States Court of Appeals,
Eighth Circuit
2006 O'Brien v. The Ohio State University Court of Claims of Ohio
2008 West Virginia University Bd. of Governors v. United States District Court,
Rodriguez N.D. West Virginia, at Clarksburg
2009 Baldwin v. Board of Supervisors for University Court of Appeal of Louisiana, First
of Louisiana System Circuit
2009 Cyprien v. Board of Sup'rs ex rel. University ofSupreme Court of Louisiana
Louisiana System
2009 Garland v. Cleveland State University Court of Claims of Ohio
United States District Court, D.
2009 Kansas State University v. Prince Kansas
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Research Question 1. What contract issues are being litigated in breach of contract cases
involving coaches?

There were 15 legal issues indentified in the data set. All cases involvedhthale
or reassignment of the head basketball or football coach from their formal positeon. T
primary issues litigated were: breach of contract, termin&tiocause liquidated damages,
reassignment, due process, court interpretation, jurisdiction, addendums, court &es, par
evidence, statute of frauds, discrimination, First Amendment claims, defamend
inducement. Many of the cases involved more than one of the acknowledged legal issues
The following sections of the first research questions will individually expand ea the
issues. The liquidated damages issue had the most occurrences showing up in 33.3 percent of
the data set. The next closest was found to be court interpretation at one lessjragde

accounting for 26.7 percent of all cases.
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Table 3
Legal issues by case

Case

Primary Issues

Rodgers v. Georgia Tech Athletic
Association

Lindsey v. University of Arizona
Monson v. State
Campanelli v. Bockrath

Board of Trustees of State
Institutions of Higher Learning v.
Brewer

Vanderbilt University v. DiNardo

Price v. University of Alabama

Northeastern University v. Brown

Richardson v. Sugg

Breach of contract; Interpretation

Breach of contract; Parol evidence; Ceest f
Breach of contract; Reassignment; Interpretation
Breach of contract; Due process

Breach of contract; Jurisdiction

Breach of contract; Liquidated damages; Validity of
addendum; Interpretation; Parol evidence

Breach of contract; Due process; Statrawds

Breach of Contract; Liquidated damages,
Inducement (Third-party)

Breach of contract; Discrimination; Liquidated
damages; First Amendment claim

O'Brien v. The Ohio State UniversityBreach of contract; Terminatidar cause Material

West Virginia University Bd. of
Governors v. Rodriguez

Breach

Breach of contract; Jurisdiction; Liquidated damages;
Court fees

Baldwin v. Board of Supervisors for Breach of Contract; Defamation

University of Louisiana System

Cyprien v. Board of Sup'rs ex rel.
University of Louisiana System

Garland v. Cleveland State
University

Kansas State University v. Prince

Breach of Contract; Defamation

Breach of Contract; Interpretation; Reassignment

Breach of Contract; Jurisdiction; Liquidated
damages; Validity of Addendums; Court fees
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Breach of Contract.

All of the data set included breach of contract cases. A breach of conttefihed
by a “violation of a contractual obligation by failing to perform one's own promyse, b
repudiating it, or by interfering with another party's performance” @&dcaw Dictionary,
2004).Garland v. Cleveland Sta{2009) provided a clear list of four elements for a plaintiff
to recover for breach of contract: “contract existence, performance by thefiplai

defendant’s breach, and damages or loss as result of the breach” (p.7).

Termination by coach.

In three of the cases in this data set, the coach ended the relationship in thebreac
contract case. The court ruled in favor of the universities in all of tManderbilt v.
DiNardo (1999) was a breach of contract case, and the first chronological breach in a
termination initiated by the coach . After four years as the Head Coach céhnlaensilt
University football team, Coach Gerry DiNardo resigned and accepted thedsszhing
position at Louisiana State University (LSU) on December 12, 1994. Coach DiNardo was
given permission to speak with LSU, but DiNardo left the contract term eaalycept the
position. The court’s determination of the breach on the terms of the contract wasinnhpor
to support the University’s claim to the monetary damages stipulated byntneatdor a

breach of the employment term&fderbilt v. DiNardgl999).

The second chronological termination by the coach carNeitheastern University
v. Brown(2004). The case addressed the issue of breach by former head basketball coach
Donald Brown at Northeastern University by “contract jumping” when hédeftcept job at

fellow conference member and rival University of Massachusetts (UNdsgheastern
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University v. Brown2004, p.2). The court cited Judge J. Skelly Wrighd@troit Fooball

Co. v. Robinso(i1960) in describing contract jumping as “a fight which so conditions the
minds and hearts of these athletes [and coaches] that one day they can agreerto play [
coach] football for a stated amount for one group, only to repudiate that agreement the
following day or whenever a better offer comes alomgr(heastern University v. Brown,
2004, p. 1). The contract under Section XII covered “outside employment” by stating the
coach had to get written consent from the University president which was not ddquire
the communication between UMass and Broiartheastern University v. Brow@004, p.
1). The court found a clear breach of duty by Coach Brown through the rationale that a
contract for a major university is the same as contract in the rest of tlile(Wortheastern
University v. Brown2004). In the evidence of irreparable harm, the court placed an
injunction on Coach Brown. The preliminary injunction placed on Brown prevented him
from “working as an employee, consultant, aide, assistant or in any otheitg&mathe
defendant, University of Massachusetts until further order of this Couotti{eastern

University v. Brown2004, p. 5).

In West Virginia University Bd. of Governors ex rel. West Virginia Univevsity
Rodriguez2004), the facts give a clear picture of a breach of contract by Richard feadrig
the former football coach for West Virginia University (WVU). Aftettending his contract
through 2014 in August of 2007, Coach Rodriguez resigned from his position as head
football coach on December 19, 2007 to accept the same position at the University of
Michigan. The resignation of Rodriguez created the breach issue with thes@king a
court decision that the contract was valid and enforceable as it called fagesof the

coach if he ended the employee agreement early. The court refers to thealteqyezlly due
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asbuy-outmoney to which West Virginia seeks to recover for breséhst Virginia
University Bd. of Governors ex rel. West Virginia University v. Rodrig2@24). The
contract terms of voluntary termination before the end of the agreement staRsdhguez

would pay four million dollars (Amended complaint, 2008).

Termination for cause.

Another legal issue raised in these cases is whether the university tethihea
coachfor cause For causetermination can be defined as termination “for a legal reason or
ground” (Black’s Law Dictionary, 2004). Further, this can refer to the uttit's
contractual right to end a relationship without further compensation or be@EBisef v.

The Ohio State Universit2004). InO’Brien v The Ohio State Universif2004), Coach Jim
O’Brien committed an obvious NCAA infraction when he loaned “a potential réononey

(p- 2). The main issue disputed in this case was not this breach of performance, but whether
the coach’s actions fell within the definition of terminatfoncause The terms of

terminationfor causewere limited as the Coach must either commit a “material breach”, a
“major violation”, or engage in “criminal conduct” to be successfully terminatecdiase

(O’Brien v The Ohio State Universjt004, p.12). The Court of Claims of Ohio decided the
reasoning of Ohio State for the termination did not fall under the terms of the comtpact

considered terminatioior cause(O’Brien v The Ohio State Univers;jt004).

Liquidated damages.

The breach of contract cases include several occurrences of the partgetotry
recover damages. “Damages are the sum of money which a person wrongeldstenti

receive from the wrongdoer as compensation for the wrong” (Black’sDietionary, 2004).
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Liguidated damages are the main way the damages issue is illustrdtediaia set, and can

be defined as “an amount determined by the parties to be just compensation for damages
should a breach occur” to the contra¢aiderbilt v. DiNardp1999, p. 755). In all three

cases where the coach terminated the contract, liquidated damages s&re.atiquidated
damages are more often sought after by the coach from the university, but olaysalso

be enforceable against a coachVanderbilt v. DiNardq1999), DiNardo broke the
employment agreement with Vanderbilt for a position at LSU. The court found that
Vanderbilt did not waive its rights to liquidated damages by granting permissi@iNardo

to speak with LSU. The court of appeals also agreed that DiNardo owed Vanderbilt the
enforceable liguidated damages from the contract. Liquidated damagrgeahithéNest
Virginia University Bd. of Governors ex rel. West Virginia University v. Ruoez(2004)
andNortheastern University v. Brow(2004) cases were covered in the termination by coach
section. There were two other cases where a buy-out or liquidated damagesengoned

in a case brought by the university.Richardson v. Sug@005), Nolan Richardson was
terminated as head coach of the University of Arkansas basketball teaseaéieteen
seasons. Richardson allegedly made comments that were harmful to theityrovers
Arkansas. The University gave Richardson the option to retire, and terminatedv&mnes
chose not to retire. One of the several legal issues in this case whenthetRichardson
should be able to keep his $500,000 buy-out for the six years remaining under the contract

along with other issues of the cagchardson v. Sug@006).

Reassignment.

While the majority of breach of contract cases examined occurred because of

outright termination by an institution, in some cases a coach was removed froeeathe
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Coach position and reassigned within the athletic department. Reassignmenivberues
employer “assign[s] (someone) to a different post or role” (Oxford DictionfiEnglish,
2005). InMonson v. Statél995), Don Monson entered into contract with the University of
Oregon as the head men’s basketball on March 23, 1983. With the approval of the
administration, the coach’s contract was extended on three separatertasventually
take the contract through June 30, 1994. After the decision of athletic directoryriB#, B
that it was time for a new direction for the basketball team, Monson wasefisstigned to
head golf coach. The main issue was whether the University of Oregohdateéhe contract
by reassigning Monson to the positions of golf coach, fundraiser, or basketballazarapli
officer. The court found no breach of contract issue as the reassignment wasdaace to

the contrac{Monson v. Stat€,995).

More recently, former Cleveland State head basketball coach Michael Garland wa
removed in 2006 by Athletic Director, Lou Reed, who informed Garland they werg @oi
make a change in the head coaching positgarland v. Cleveland State Universig009).
Coach Garland was hired in April of 2003, and despite a tough first season with a record of
4-25, he received a contract extension through 2008. When Reed informed Coach Garland of
Cleveland State’s (CSU) decision for change in 2006, Garland interpreteadtdment to
mean he was terminated. The issue was whether Garland was terminatedrty prope
reassigned. Upon a delayed notice, CSU notified Garland of his reassignment totibie posi
of Special Assistant to the Athletic Director. During the period of delayaden&arland
continued to use his office and even went to the Final Four Competition at the expense of
CSU the day after he was notified of the change. The coach refused the reassignm

whereby CSU notified him “his failure to appear for work on July 5, 2006, would be
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construed as his decision to voluntarily terminate his employm&atignd v. Cleveland
State University2009, p. 23). Garland brought a breach of contract claim over the
reassignment process. Coach Garland was properly reassigned with thet temsaunder

the decision of the courG@arland v. Cleveland State UniversiB009).).

Due process.

Due process developed as a primary issue found in two cases from the data set. Due
process is “the conduct of legal proceedings according to established rulesaipdgsrior
the protection and enforcement of private rights, including notice and the rightito a fa
hearing before a tribunal with the power to decide the case” (Blacwdlietionary, 2004).
In Campanelli v. Bockratl1996), Louis Campanelli was fired as an at-will termination on
February 8, 1993 from his position as the University of California, Berkeley (CAld he
basketball coach. Campanelli’s termination was accompanied by alle gedatiefy
statements made by the school’s Chancellor and Athletic Director pgyaological and
verbal abuse of his players as the reason for termination. Coach Campaneltl theame
negative statements deprived him of his “liberty interest without due procmsipanelli v.
Bockrath 1996, p. 1479). A liberty interest is defined as “an interest protected by the due-
process clauses of state and federal constitutions” (Black’'s Lavoiacyi, 2004). The
coach claimed because of the statements by CAL he could not find employmentcared by
process he was owed a name-clearing case that would have helped alHeudai®mage of
the statements made by CAL administratiGarhpanelli v. Bockrathl996). The court
found the seven to nine-day period between Campanelli’s termination and publication of
statements did not reduce the temporal connection, therefore establishing thatyéae a

defamatory statements were made in the course of termination to substaeticaim that
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officials deprived him of a liberty interest without due process. The coursesl/dre
dismissal of Campanelli’'s complaint as the district court improperly plagtdinder, and
the evidence did not to support the district court’s dismissal for failure to state cl

(Campanelli v. Bockrath1996).

In Price v. Alabama Universit{2003), Michael Price was terminated as Head
Football Coach at Alabama University for reasons of “conduct inconsisténtheipolicies
of the University” (p. 1086). The coach filed suit claiming that he was deprivedoeafrey|
interest for “improper notice and failure to give a hearifiyice v. Alabama University,
2003, p. 1086). The court showed that in order for Price to support this contention he must
show: “(1) a false statement (2) of stigmatizing nature (3) attendjogernmental
employee’s discharge (4) made public (5) by government employer (6) wittezutingful
opportunity for [an] employee name clearing hearimyide v. Alabama Universify2003, p.
1094). The court held that there was no support to claim violation of due process rights as the
evidence did not support establishing of stigmatizing statennte (v. Alabama

University,2003)

Contract interpretation.

Interpretation of contract language was an issue found in four separate cases. The
majority of the focus on interpretation surrounded the idea of ambiguous or unambiguous
language. A contract and certain language are considered ambiguous wipeadisposed
to more than one constructidRddgers v. Georgia Tech Athletic Associatib®83). The
issue in thdRodgerscase is whether the head coach was due certain perquisites after his

reassignment. The Association offered Rodgers his annual salary, haaiimaes and
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pension plan benefits as he was not terminated for cause, but the coach sought 29ladditiona
perquisites. Ambiguity was caused by two constructions in the contract tleatevdlicting

as to whether perquisites outside those common to all employees were due to Coach
Rodgers. Court took general position of reading ambiguous language least tatmthbl

author, Georgia Tech. Under their interpretation, the court awarded Rodger$&29f t
perquisitesRodgers v. Georgia Tech Athletic Associatib®83). Ambiguity was also an

issue inVanderbilt v. DiNardg1999). DiNardo claimed the “plain, unambiguous language

of the addendum did not extend” the liquidated damages section of the original contract in
the same way as it did with other sections in the contvastderbilt v. DiNardp 1999, p.

758). The court found the addendum to be unambiguous under state law, and therefore
should be enforced by the plain terms as a question of law. The plain language prowaded for
comprehensive extension of the contract including liquidated damages even though the
addendum did not specifically extend the cla{y&anderbilt v. DiNardp1999). Also, in one

of the most recent casésarland v. Cleveland Sta{@009), former Head Coach Michael
Garland was reassigned following poor performance of his basketballtbarourt

discussed the relevance of the language in the employee agreemeistsd leoked at the
interpretation of the specific language of the questioned reassignmenburh&and the

terms of the reassignment from the agreement were clear and unamb({gadasd v.

Cleveland State2009)

Monson v. Stat€l995), discussed previously, also dealt with the issue of interpreting
contract wording. The court was tasked with determining the intent of theBotate of

Higher Education, and in doing so gave commonly used words their “plain, natural and
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ordinary meaning’lonson v. Statel 995, p. 909). In the review of the language, the court

held there was a valid reassignment clause in pMoegon v. State1995).

Jurisdiction.

Issues of jurisdiction were raised in three cases. Jurisdiction is “theagbagarea
over which authority extends; legal authority; the authority to hear and de¢ecanises of
action” (Law & Matrtin, 2009). IrBoard of Trustees of State Institutions of Higher Learning
v. Brewer(1999), the sole issue was whether the circuit court in Mississippi had jtiosdic
to hear the breach of contract claim. Head Coach Billy Brewer was tgadion July 15,
1994 after the University of Mississippi concluded he had failed to control the football
program following two separate NCAA recruiting violations. The case develop&dlifie
procedural history in which the Board was granted interlocutory appeal aftgrdemied
dismissal as the court believed Coach Brewer followed the proper procditigrais
complaint in the circuit coufBoard of Trustees of State Institutions of Higher Learning v.
Brewer, 1999). Interlocutory appeal is defined as “an appeal that occurs before the trial
court’s final ruling on the entire case” (Black’s Law Dictionary, 2004). Thetacould not
approve a proposed requirement for Brewer to pursue the claim “against the Board in an
administrative tribunal ultimately answerable to the Board itself and subjéee limited
review of the circuit courtBoard of Trustees of State Institutions of Higher Learning v.
Brewer, 1999, p. 937). The Supreme Court of Mississippi affirmed the circuit court’s denial
to dismiss for lack of jurisdiction, and held the circuit court had original jurisdiatoon the

beginning Board of Trustees of State Institutions of Higher Learning v. Brel@809).
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The diversity jurisdiction issue was litigated in two specific casds twé coaches
pushing for the specific type of jurisdiction. As state jurisdiction magrfatate institutions,
diversity jurisdiction allows a federal court to hear a case involving gusstif state law if
the opposing parties are of different citizenship (Rise & Wasby, 2005). yvefsi
Citizenship is “a basis for federal-court jurisdiction that exists when (43eis between
citizens of different states, or between a citizen of a state and an ali¢8) #melmatter in
controversy exceeds a specific value (now $75,000)” (Black’s Law Dictipgaég).
Former West Virginia University head football coach, Richard Rodriguez, rehtbge
breach of contract case brought by West Virginia University after that@epted the Head
Coaching position at the University of Michigan, on the basis of diversity juitadias he
claimed diverse citizenship in Michigawést Virginia University Bd. of Governors ex rel.
West Virginia University v. Rodrigue2004). The diversity issue had two grounds for
decision in determination if the University was an arm or alter ego of ttee @té/est
Virginia and where Coach Rodriguez’s citizenship would be for the purposes of théloase
case stated federal courts must interpret removal statutes sttettpfederalism concerns
in removal jurisdiction. Federalism lays out the balance of powers betweegithealand
national governments, with the understanding that diversity jurisdiction does siot exi
between a state and a citizen of another state. The case showed a pupii reoitia
“citizen of the state” if they are determined to be an “arm or al®oéthe state” under one
of the four requirements of the diversity statute:

1. whether the judgment will have an effect on the state treasury
2. whether the entity exercises a significant degree of autonomy fromatbe st

3. whether the entity is involved in local versus statewide concerns
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4. how the entity is treated as a matter of state lsvest Virginia University Bd. of

Governors ex rel. West Virginia University v. Rodriguz04, p.530)

By the four factor test, the federal court found that West Virginia Univeasitlyits board of
governors werarms and alter egos of the stateder the diversity jurisdiction statute

therefore notitizensbecause damages sought would affect state funds, numerous states ties,
educating youth was statewide concern, and West Virginia law cleamgdef university as

a part of the state. Therefore, the basis for diversity jurisdiction was nocamaetio other

diversity issue needed to be determinétb$t Virginia University Bd. of Governors ex rel.

West Virginia University v. Rodrigue2004).Kansas State University v. Prin(2009) also

ruled on the issue of diversity jurisdictidn.this case, Kansas State terminated the head
football coach without cause, and a dispute arose over money owed for a signed
Memorandum of Understanding (MOU) that called for more damages above and beyond the
employee agreement. Like tRedriguezase, the coach petitioned for diversity jurisdiction
(Kansas State University v. Princ009). The removal was based on the diversity

jurisdiction “which provides that federal courts have original jurisdiction of astions

where complete diversity and an amount in excess of $75, 000 in controversykexmsag

State University v. Pring&009, p. 1293). The court looked into the determination of
citizenship for both Kansas State University (KSU) and the athletic deparohKSU as

the monetary dispute in question exceeded the required anmfumiof-the-state doctrine
normally used for bestowing sovereign immunity, was applied in the case to determi

Kansas State University and its athletic department as arms of thim siader to defeat

diversity jurisdiction as in Rodriguez case. Among the citizenship question athileéic

department, the court determined K-State Athletics, Inc. (IAC) was anrmentality of
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Kansas State University (KSU), and therefore with KSU establishedaaseof the state
the diversity statute could not be satisfigdsas State University Rrince, 2009).

Validity of Addendums.

Contract addendums and extensions were also issues that were litigated is’coache
contracts cases. An addendum is simply a supplement to a document, and the document is
identified as a contract of the purposes of this research (Black’'s Lawri2ictj@®004). In
relation to contracts, an extension is “the continuation of the same contract @ieedpe
period” (Black’'s Law Dictionary, 2004). The validity of addendums became anafisue
extensions to contracts created addendums to the previous contract. Eight of the lawsui
dealt with coaches whose contracts included at least one extension prior tatiermirwo
of the cases found the addendum as a major part of driving the litigation procetisy vl
the addendum was a central issue inarderbilt University v. DiNard¢1999) case.

Before Gerry DiNardo left his coaching position in 1994, Vanderbilt created an addendum
earlier in the same year for Coach DiNardo that included a two-year iextefishe current
agreement. The addendum was presented as the contract would stay the sans asdt wa
DiNardo signed the addendum with the understanding acceptance would be based upon the
review of his lawyer, Larry DiNardo. Two addendum related issues weresaedr:

whether the addendum extended specific parts of the contract, and whether thaeeras
acceptance of the addendum itself. First, the court found the validity of the addeslthan

for extension of the entire contract including all relevant sections such &guidated

damages clause, but the issue of acceptance of the addendum was reNamdiertbi(t

University v. DiNardp 1999).

48



Kansas State University v. Prin¢2009) is a recent example of controversy
surrounding an addendum. Coach Ron Prince was terminated effective December 31, 2008.
The lawsuit was created based on the validity and enforceability of a Mwsoanaof
Understanding that was signed by Coach Prince and director of intercoll¢giates
Robert Krause. Generally, a Memorandum of Understanding (MOU) can beexpda “a
document that sets out the main terms of an agreement between two or moreupathesr
intention to enter into a binding contract once certain details have been finalize& (La
Martin, 2009). The contractual relationship was under the new 2008 agreement thdt offere
an extension to the contract; however a Memorandum of Understanding (MOU) m&x$ sig
on the same day as the 2008 agreentéatigas State University v. Princ209). The issue
is not the extension, but rather the university argued their knowledge and enfdycefbil
the MOU. The MOU was drafted as for a company named “In Pursuit of Femfeam LLC
whose owner was PrincKdnsas State University v. Princ009, p. 1292). Separate from
the main employee agreement and the extension, the MOU created was an addendum to the
contract that established additional damages to be paid by the athleticndepafrPrince
was fired without cause before the terms of his contract were comp{eateshs State argued
Robert Krause did not have the authority to bind the athletic department to the unknown
MOU. The appeal was decided solely as a jurisdictional issue, and the valitdlie/MOU
was remanded to the District Coukiansas State University v. Princz009).

Court fees.

Although not directly related to coaches’ contracts, awarding of court feea w
related legal issue addressed in three casésdisey v. University of Arizond987), Ben

Lindsey was hired in 1982 as the head basketball coach at the University of Anataraan
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at-will agreement. After the worse win/loss record to date in school hisiodsdy was
subsequently terminated. Lindsey brought litigation for breach of impliedchaavef good

faith and fair dealing by not extending his contract as allegedly implieccdureawarded
Coach Lindsey attorney fees of $91,312 pursuant to Arizona Revised Statutes. The figure
was determined by multiplying a lodestar figure by 1.3 in calculatio$ey v. University

of Arizong 1987). Lodestar is “a reasonable amount of attorney’s fees in a given case,
usually calculated by a reasonable number of hours worked by the prevailing hauity rat
the community for similar work, and often considering such additional factors deghee

of skill and difficulty involved in the case, the degree of urgency, its novelty, ardké
(Black’s Law Dictionary, 2004). Attorney’s fees and court costs were alsewge inWest
Virginia University Bd. of Governors ex rel. West Virginia University v. Ruoez(2004)
andKansas State University v. Prin(2009), but fees were denied in both casesVést
Virginia University Bd. of Governors ex rel. West Virginia University v. Rpez(2004),

Coach Rodriguez requested the removal of the case. The University's requaesridiof

costs, expenses, and attorney fees from the removal were properly denieddyrtlas
Rodriguez “had a colorable basis for removal and that the removal was not done in bad faith”
(West Virginia University Bd. of Governors ex rel. West Virginia UniversiRodriguez

(2004, p. 536)Kansas State University v. Prin€2009) did not award the plaintiff's request
under the relevant diversity statute. The court found Prince’s removal objgcéasbnable

(Kansas State University v. Princz009).

Parol evidence.
The parol evidence rule was an issugimdsey v. University of Arizond987). Parol

evidence is “evidence that is not legitimately before the court” such as esrtdahce, and
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the parol evidence rule is “the common-law principle that a writing intendduklpatties to
be a final embodiment of their agreement cannot be modified by evidence af@arlie
contemporaneous agreements that might add to, vary, or contradict the writirgdk’gRlaw
Dictionary, 2004)Lindsey v. University of Arizor(d987) found in favor of former head
basketball coach Ben Lindsey after he was terminated from his positionfirstygar. The
only written document concerning the coaching contract was a letter thed gaeeyear
term from 1982-1983, and read that letter was not a contract but rather an academi
administrative assignment. Lindsey testified on two separate occasioas bald despite
the one-year assignment that no coach would be hired for less than three torfoangea
there is normally a four year minimum evaluation period from the searcmitie® and
athletic director respectively. The court stated the oral representdtthe University of
Arizona may create a “question of fact for jury or may modify as to tefrosntract”
(Lindsey v. University of Arizoda1987, p. 1157). The parole evidence was allowed in
making the decision even though it had originally been ruled impermissible. The case
resulted in the determination that Arizona had violated an oral promise for an implied
covenant of good and fair dealing to extend the coach’s employment for threeradidit
years, and thus Lindsey was due $215,000 for the deprivation of employimeisef/ v.
University of Arizonal987).

Vanderbilt University v. DiNard¢1999) provided an example of the parole-evidence
rule. TheDiNardo case was argued over terms and acceptance of the written addendum after
the Coach left to coach at Louisiana State University. The court stptadi €vidence is
generally admissible to show that a condition must be satisfied before awattgact will

take effect” Yanderbilt University v. DiNardol999, p. 759). In this case, DiNardo claimed
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the addendum acceptance was contingent on the acceptance of his lawyer. Thedourt us
rationale that the written agreement would be used to govern rights and obligatioas of t
involved parties following the parol evidence rule. The issue was remanded as theasour
unable to decide under conflicting evidence whether or not proper acceptance to the
addendum existed/énderbilt University v. DiNardal999).

Statute of Frauds.

Statute of Frauds was raised as an issue in one of the cases. The stautisas$ fa
“statute designed to prevent fraud and perjury by requiring certain coritrdo&sn writing
by the party to be charged”, and it normally applies to coaching contracts‘arwbetract
that cannot be performed within one year of its making” (Black’s Law Dictyoi2804). In
Price v. Alabamg2003), Coach Price argued wrongful termination of his contract after he
was terminated one month after his hiring. The employee contract had notdrexhasd
therefore did not meet the standards of the Alabama statute of frauds requitiery wr
evidence of multi-year contracts. Price was found not to have a propertytimdriss
employment because he not met these requirements of the state’s statutdsofThe court
dismissed claims by Coach Price against Alabama University as no suppamrigifwl/

termination could be foundP(ice v. Alabama2003).

Discrimination.

Discrimination was an issue in the termination of employee contracts in $&s.da
Richardson v. Sug@006), Coach Nolan Richardson was fired after his long career at the
University of Arkansas under allegations of race discrimination. Vitlethe civil rights
legislation, was a key factor in the case. Title VIl of the Civil Rightsd% 1964 is a “federal

law that prohibits employment discrimination and harassment on the basis oérace, s
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pregnancy, religion, and national origin, as well as prohibiting retaliatiansigan

employee who opposes illegal harassment or discrimination in the workplacek'sBlaw
Dictionary, 2004). The University argued Richardson waived his Title Vllgighter the
language of the guaranty money he received from termin&ichdrdson v. Sug@006).
Claims-release language was found in the guaranty clause of thectdmiveever the court
ruled that neither the money accepted nor language could relieve Title &flirdisation
claims. Ultimately, Richardson was not able to show evidence in support of his unlawful
discrimination claims. Comments made by Athletic Director, Frank Bsoybre

determined as insufficient for claim as the two had made amends. The court anclude
Arkansas did not fire the coach based on race, but rather for evidence of “buy me out
comments made in a press conferemiel(ardson v. Sugg006, pp. 1060). The court found
that the decision to fire was made on February 24, 2002, following a meeting of school
officials after the comments of the coach after Kentucky basketba# @ichardson v.

Sugg 2006).

First Amendment Claims.

The speech of coaches can be an issue of litigation. The First Amendment
“guarantee[s] the freedoms of speech, religion, press, assembly, and péBlamk’s Law
Dictionary, 2004). Nolan Richardson also made First Amendment claims in addition to the
discrimination claim after his termination at the University of ArkanBash@rdson v. Sugg,

2006). Richardson argued he had been terminated for comments made on February 11, 2002,
and February 25, 2002. According to the court, the subject speech must be a matter of public

concern to meet the requirements for a First Amendment termination clairoodittéound
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that Richardson’s comments made on February 11, 2002, were not of public concern
(Richardson v. Sug@006).

Defamation.

In Cyprien v. Board of Sup'rs ex rel. University of Louisiana Sy&€d0), former
Head Basketball Coach, Glynn Cyprien, brought a breach of contract tadeeaivas
removed by the University of Louisiana at Lafayette (ULL) from his appdipbsition (p.
862). The main issue of the case dealt with defamation (p. 862). Defamation ist‘diie a
harming the reputation of another by making a false statement to a third p&ismk™y
Law Dictionary, 2004). Coach Cyprien submitted a false resume in the hiringgroce
inaccurately portraying he had received his bachelor’'s degree from thedilyioé Texas at
San Antonio (p. 865). Cyprien’s defamation claim was based on statements made by ULL
officials who accused him of resume fraud by telling reporters “thattgfdied on his
resumé, overstated his qualifications, and otherwise failed to provide ULL withase
information concerning his educational backgrour@drien v. Board of Sup'rs ex rel.
University of Louisiana Syster009, p. 865). In order to support defamation, the court

stated the need for evidence for the following:

Four elements are necessary to establish a defamation cause of actidatsgl pad
defamatory statement concerning another; (2) an unprivileged publication td patiy;
(3) fault (negligence or greater) on the part of the publisher; and (4) resnjting i

(Cyprien v. Board of Sup'rs ex rel. University of Louisiana Sys28008, p. 866).

The court found the statements by ULL officials about Cyprien were not faleguased for
the defamation claim due to the undisputed fact the coach sent the universiéyradaiae.

ULL was valid in rescinding the employment contract with Cyprien due teprssentation
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of his academic credentials in which the coach’s failure to earn a degmeariraccredited
four year institution meant he did not meet the qualifications of the job, and thdhefaee
was no breach of contract by the Univers@yprien v. Board of Sup'rs ex rel. University of
Louisiana Systen2009).

I nducement.

Inducement was a legal issues recognizedartheastern University v. Brown
(2004). The inducement issue also referred to as tortious interference caméd defia
third party's intentional inducement of a contracting party to break a contiaginga
damage to the relationship between the contracting parties” (Black’' ®laionary, 2004).
While all of the other legal issues deal with the interactions between thetiostdand the
coach, this issue deal adds another institution to the mix of relations. The uynioers
Massachusetts (UMass) was named as third party iNdibeasterrcase after Coach
Brown left Northeastern early to be the Head Coach at UNNamghieastern University v.
Brown, 2004). UMass inquired to Northeastern if they could speak to Coach Brown about
prospective employment, and Northeastern denied their request. Since UMassechiti
seek after Brown as their new head coach even after being denied permisgieakt with
him, they were named as a third party and the court found clear evidence of UMass’s
inducement of Coach Brown’s breach of contract. The court found irreparable harm on
account of the breach of contract by Brown, but the court did not place any direct pmtishm
on UMass as they believed Brown'’s injunction not to work for UMass would achieve what

was needed\ortheastern University v. Brow2004).

The data uncovered a number of legal issues discussed by the courts. The issues

ranged from one occurrence to several recurrences over a number of differeralcases
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the issues regardless of how many times they appeared were importargdal tbethis
research question. The study hopes to further expand on these identified issudstteereac

overall purpose of the research.

56



Research Question 2: Arethere certain clausesthat are frequently covered in contract
lawsuits?

Seven different clauses were identified in the population of cases examined. The
following clauses were discussed: liquidated damages (5), termination §3)greaent (2),
claims-release clause (2), perquisites clause (1), outside emplaiiyeantd integration
clause (1).

Liquidated damages clause.

A liguidated damages clause is “a contractual provision that determines in@dvanc
the measure of damages if a party breaches the agreement” (BlackZidtaomary, 2004).
This clause is usually maintained “unless the agreed-on sum is deemed & pgrtaky
courts for:

(1) the sum grossly exceeds the probable damages on breach, (2) the sameaglem is m
payable for any variety of different breaches (some major, some min{38),amere
delay in payment has been listed among the events of default. (Black’s LaonBigti
2004)
TheVanderbilt University v. DiNard¢1999) case previously described included a liquidated
damages clause under the condition of the coach’s breach. It stated:
an amount equal to his Base Salary, less amounts that would otherwise be deducted or
withheld from his Base Salary for income and social security tax purposeplieailby
the number of years (or portion(s) thereof) remaining on the Contvactdérbilt
University v. DiNardp 1999, pp. 753-754)
The clause was also modified in the negotiations process to include that damagesewoul

base on net salaryénderbilt University v. DiNardol1999).
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Northeastern University v. Brow(2004), like the Vanderbilt case, had a liquidated

damages clause in place should the coach breach his contract. This cladse state

“[e]xcept as otherwise noted herein,” if Brown leaves Northeastern prior emthef the
contract period, then Brown “shall pay to the University as liquidated damages $25,000”
and that in the event of an acceptance of such amount by Northeastern, it would be
deemed to be “adequate and reasonable compensation to the UnivéNsitiheéstern
University v. Brown2004, p.1)
This liquidated damages clause was a part of the institution’s defenses toBZoan's
“contract jumping” after accepting the head coaching position at the Uiywerfs

MassachusettdNprtheastern University v. Brow2004).

In O'Brien v. The Ohio State Universi006), the contract contained two clauses
for “partial liquidated damages” and “additional liquidated damages” if Coachdd’'Bias
fired for any reason other théor cause(Complaint, 2004, para. 39). The patrtial liquidated
damages clause states:
Under Section 5.2 of the Employment Agreement, Mr. O'Brien is entitled to be paid and
provided as partial liquidated damages, for a period of 12 months, the full amount of his
base salary and such normal employee benefits as OSU provides to its aatmimishd

professional employees. (Complaint, 2004, para. 44)

Furthermore, if Ohio State should fire the coach without cause the contractcisesle

“Under Section 5.3 of the Employment Agreement, Mr. O'Brien is entitled to be paid
additional liquidated damages designed to compensate him for the loss of collateral

business opportunities.” (Complaint, 2004, para. 45)
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The agreement also reveals the payment of entitled liquidated damages shouldhéhpali

form of a lump sum (Complaint, 2004, para. 45).

West Virginia University Bd. of Governors ex rel. West Virginia University v
Rodriguez2004) dealt with a liquidated damages clause. West Virginia University saught
ruling in the breach of contract case in favor for the employee agreesnentid
enforceable agreement to collect liquidated damages per the contractleMaat

liquidated damages clause read:

(b) Unless Coach terminates his employment under this Agreement due to agm¢rman
retirement from the University and all other employment with any cogaeksponsibility
with an institution of higher education, in addition to all other forfeitures and penalties
provided herein, Coach will pay University the sum of (a) Four Million Dollars
($4,000,000.00), payable in a single lump sum within thirty (30) days of termination, if
termination occurs on or before August 31, 2007; or (b) Four Million Dollars
($4,000,000.00), payable, as further described below, within two years of termination if
termination occurs after August 31, 2007 and on or before August 31, 2008; or (c) Two
Million Dollars ($2,000,000)00), payable within two years of termination, if ternoinat
occurs after August 31, 2008 and on or before August 31, 2011; or (d) One Million
Dollars ($1,000,000.00), payable in a single lump sum within thirty (30) days of
termination, if termination occurs after August 31, 2011 and on or before January 15,
2014. This sum shall be deemed to be liquidated damages and extinguish all rights of
University to any further payment from Coach. All sums required to be paid by @oac
the University under this Section within two years shall be payabledacgdp the

following schedule: one-third due (30) days after termination; one-third due on the one
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year, anniversary of termination; and one-third due on the second anniversary of
termination. (Second Amendment, 2007, para. 36)

Kansas State University v. Prin€2009) relied on a liquidated damages clause
through case proceedings. At the time of the case, the parties had enteredwnto a ne
employee agreement in 2008 that served as the up to date contract. The 2008 agreement la
out the liquidated damages if the institution were to breach the agreement as:

the 2008 Agreement reserved to KSU the right to terminate Prince's employraent a

time without cause, in which event it agreed to pay Prince the same amouatsdsst

the 2005 agreement: $1,200,000 if such termination occurred before December 31, 2009;
$900,000 if before December 31, 2010; $600,000 if before December 31, 2011, or
$300,000 if before December 31, 201Ralsas State University v. Princ2009, p. 1291)
Termination clause.

The termination clause was the second most identified clause in the population of
cases examined. A termination clause acts as a contractual provissaviriglbne or both
parties to annul their obligations under certain conditions” (Black’s Lawdbdaty, 2004).
TheO’Brien v The Ohio State Universif2004) case reviewed the present termination clause
which read:

5.1 Terminations for Cause-Ohio State may terminate this agreementtamamgr

cause, which, for the purpose of this agreement, shall be limited to the occurrence of one
or more of the following:

(a) a material breach of this agreement by Coach, which Coach fails yreo@SU's

reasonable satisfaction, within a reasonable time period, not to exceed thidgy30)
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after receipt of a written notice from Ohio State specifying the act§aguct or
omission(s) constituting such breach;

(b) a violation by Coach (or a violation by a men's basketball program stafber about
which Coach knew or should have known and did not report to appropriate Ohio State
personnel) of applicable law, policy, rule or regulation of the NCAA or the Big Te
Conference which leads to a ‘major’ infraction investigation by the NCAA dBitpd en
Conference and which results in a finding by the NCAA or the Big Ten Conference of
lack of institutional control over the men's basketball program or which resultéon O

State being sanctioned by the NCAA or the Big Ten Conference

(c) any criminal conduct by Coach that constitutes moral turpitude or othesper

conduct that, in Ohio State's reasonable judgment, reflects adversely on @hior 85

athletic programs.@’'Brien v The Ohio State Universjt004, p. 12)
According to the court’s reading of the termination for cause provision, everghboé
performance does not fall under the limitations offtirecauseclause to substantiate
appropriate terminationQ(Brien v The Ohio State Universjt2004).

A termination without cause clause was also identified in the data &thiardson

V. Sugg2006), Coach Nolan Richardson was terminated under the discretion of the

University of Arkansas without cause. Section 12 of the employee agreexpeasses:

the Contract provides that should Richardson be terminated by the university at its
“convenience” (meaning at any time, for any reason), he would “accepiahnangy of
the Razorback Foundation, Inc.... as full and complete satisfaction of anyiohbgat
the University.” That [buy-out] is defined in Section 9 of the Guaranty agreentient: “

Richardson is terminated for the convenience of the University of Arkansas, the
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Foundation shall pay to Richardson the sum of Five Hundred Thousand Dollars
($500,000) per year ... for the remaining period left on the Employment Agreement.

(Richardson v. Sug@006, p. 1053)

An example of a termination clause activated by the coach was provided in

Vanderbilt University v. DiNard¢1999). The court cited the relative termination clause as:

Mr. DiNardo recognizes that his promise to work for the University for theeeietim of
this 5-year Contract is of the essence of this Contract to the UniversitRilNardo also
recognizes that the University is making a highly valuable investment cotigued
employment by entering into this Contract and its investment would be leshedo
resign or otherwise terminate his employment as Head Football Codctihevitniversity
prior to the expiration of this Contract. Accordingly, Mr. DiNardo agreesithae event
he resigns or otherwise terminates his employment as Head Football(@@»agposed to
his resignation or termination from another position at the University to whichyie ma
have been reassigned), prior to the expiration of this Contract, and is employed or
performing services for a person or institution other than the University llngawito the

University as liquidated damages .Vanderbilt University v. DiNardol999, p. 753)

Similar to the function of to a university’s option of termination without cause, tRarbo
case shows language that binds coach to pay the university if he so chooses heleave t

contract early\{anderbilt University v. DiNardal999).

Reassignment clause.
A reassignment clause allows the university to move an employee from one position

to another, usually without penalty. Through reassignment, it is generallyghgadntof the
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school to retain the services of a coach after removing him from the head coacltiog pos
without breaching the contract. Monson v. Statél995),the University of Oregon
referenced the language of the contract to validate its right to reassiger Coach Monson
to the position of golf coach, fundraiser, or basketball compliance officer. Thegreasat
clause was articulated as: “authorized by statute and by authorigyatkelé¢o the Chancellor
and the institution presidents, personnel may be transferred or reassignedmwithin a
institution in accordance with the staff needs of the institution or other (kitsison v.
State 1995,p. 908). The clause also went on to state reassignment “should not be considered
sanctions for cause unless they result from actions described in OAR 580-2M8BSb(
v. State 1995,p. 908). In a similar case, Cleveland State removed former head basketball
coach, Michael Garland, after the poor performance of the basketballGealand v.
Cleveland State Universit2009). The institution believed the removal of Garland to be
meant only as a reassignment from his current position. The applicable eenplprgement
contained a valid reassignment clause. Cleveland State supported the reagsagnme
pursuant to Section 2.6 of the employee agreement which read:
“[tlhe University has the right to reassign you without cause aitsl discretionto
another position within the University with duties different from those of HeadnCoac
during the term of this Agreement. In no event, however, will you be assigneg to an
position which is not consistent with your education and experientet@snined by the

University(Emphasis added.).Garland v. Cleveland State UniversiB009, p. 18)

The court stated it was the coach’s duty to recognize that not every cortficimemployer

has the intent to terminate the contr&aKand v. Cleveland State Universi8009).
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Claims-Release Clause.

A release clause works as provision “by which one person discharges another from
any claim with respect to a particular matter” (A Dictionary oiv. 2009).Richardson v.
Sugg(2006) gives an example of a release clause found inside the termination witlsaut ca

phrasing. The claims-release clause states:

The Contract also provides that “[ijn consideration of such guaranty ... [Richarddon] wi
and does hereby, release and discharge the University, its officers, tarstesaployees
from and against any liability of any nature whatsoever related tosimgaout of this
Agreement and [Richardson's] termination for convenience of the Universtyriter.”

(Richardson v. Sugg, 2006, p. 1053)

This clause is used in the argument of the case by the parties in referdreditle VI
discrimination and First Amendment claims brought by Coach Richardson. The cour
established that under a waiver clause, a prospective Title VII claim coube matived

under federal lawRichardson v. Sug@006).

Kansas State University v. Prin(2009) also included the use of a claims-release
clause in the original contract formed between Coach Prince and Kansddriiatsity in
2005. The release clause read: “acceptance by Coach of this amount will constitute f
settlement of any claim that Coach might otherwise assert against thedipj\a@ any of its
representatives, agents or employees” with the amount mentioned in the clauiseg tefe
the previously specified liquidated damages of the agreeiiansés State University v.

Prince 2009, p. 1291). When the parties entered into a new employee agreement in 2008, the
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2008 contract found the previous claims-release clause was omitted from thgreement

(Kansas State University v. Princ2009).

Perquisites Clause.

In Rodgers v. Georgia Tech Athletic Associa(ib®99), a perquisite clause was
identified in the court proceedings. A perquisite is “a privilege or bengéhghn addition to
one's salary or regular wages” (Black’s Law Dictionary, 2004). Theloaks at the
perquisite clause outside of the overall compensation prescribed by the contvaenbe
Coach Rodgers and Georgia TeBlo@gers v. Georgia Tech Athletic Associatib®99). The
court examined the contract language to determine what benefits would bedrptahe
removal of the coach. The contract addressed the perquisites briefly iatémeesit, “in
addition, as an employee of the Association, you will be entitled various... pergsjasiy®u
become eligible thereforRodgers v. Georgia Tech Athletic Associatib®99, p. 471). The
parties argued this clause over the 29 perquisites Coach Rodgers believed he was due
although he had been removed as head cdatigers v. Georgia Tech Athletic Association
1999).

Outside Employment Clause.

An outside employment clause was present irNibitheastern University v. Brown
(2004) case. An outside employment clause in this case acts as a provisiamgeigc
coach from freely seeking out prospective employers without the properly defimnezl arud
consent. During contract extension negotiations between the parties, the itynofers
Massachusetts (UMass) sought permission to speak with Coach Brown about Hrgir vac
coaching position. The employee agreement articulated “outside empldymaArticle VIl

of the agreement as:Coach [Brown] agrees to devote full time and effort to trexditgi
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and agrees not to seek, discuss, negotiate for, or accept other employmentdueng of
this Agreement without first obtaining the written consent of the Presidi¢éime University.
Such consent shall not be unreasonably withhBldctheastern University v. Brow8004,
p. 2).
Northeastern cited the university’s contractual rights and denied UMamsg®n to speak
with the coach about the open coaching positioriheastern University v. Brow2004).
Integration Clause.
Contract interpretation can be shaped by an integration clause in a coach’s.contract
An integration clause is a “contractual provision stating that the contraesegyps the
parties' complete and final agreement and supersedes all informal undagstamdi oral
agreements relating to the subject matter of the contract” (BlaekisDictionary, 2004). In
Kansas State University v. Prin(2009), the case involved the identification and
modification of an integration clause. The original 2005 contract agreementhdfansas
State and Coach Prince contained an integration clause that stated:
With the exception of the provisions of each annual appointment entered into by and
between Coach and the University which are hereby incorporated by referesce, thi
Agreement supersedes all prior agreements with respect to the subjecthaof and
constitutes the entire agreement between the parties hereto and may bednoodyfin a
writing signed by the President of the University, the Athletic Director aratic

(Kansas State University v. Prince, 2009, p. 1291)

The 2005 agreement was replaced in 2008 by a new agreement between the parties. The 2008
agreement omitted the part of the previous integration clause that read theemgreem

“constitutes the entire agreement between the parties hereto and may bednoodijfie a
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writing signed by the President of the University, the Athletic Director avatiC Kansas

State University v. Pring&009, p. 1291).

This research question identified the importance of the language of heathgoac
contracts during litigation. The highest frequency of contract provisions tredspi
liquidated damages and termination clauses. These clauses occurred most,dutshe ¢

looked at all the case identified provisions as a part of the decision process foridgme
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Research Question 3: What contract clauses protect head coachesin contract formation?

The data set found there were five of the cases that were decided in favor of the
respective former head coach by the courts. While the ruling has impaidetheecase, this
research question focuses on the clauses and the language of the contractsc¢h#iegrote
coach. Instances of clauses protecting coaches are not limited toheasemthes win.

Coach protecting clauses were found throughout the case law. The researfibddenti
termination clause (2), liquidated damages clause (2), claims-relaase (1), and
perquisite clause (1) were helpful to the coaches. Also, omission of an integiatisn @)
was helpful to the coach as well.

In O’'Brien v The Ohio State Universi(2004), Coach Jim O’Brien was terminated
from his head coaching position in June 2004. Coach O’Brien brought the breach ottcontrac
case in dispute over Ohio State’s claim that terminationfevasause The court asserted
the validity of the employment agreement was never in question, and the decision surrounded
the court’s determination if the termination was with or without cause. As statet,ghe
terminationfor causeterms were limited to the Coach committing a “material breach”, a
“major violation”, and/or engage in “criminal conduct” to successfully meet the tcamsiof
the termination claus€(Brien v The Ohio State Universit004, p.12). Ohio State did not
contend O’Brien’s breach fell undenajor violationor the ‘triminal conductomponents
of the terminatiorfor cause The court decision focused on whether O’Brien’s breach was
found to bematerialor not. The Ohio Court of Claims ruled the plaintiff's breach of
performance was nobaterialbecause “given the contract language, that this single, isolated
failure of performance was not so egregious as to frustrate the esgerni@de of that

contract and thus render future performance by defendant impos§&ifeieh v The Ohio
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State University2004, p. 22). As the language of the clause was limited, that limit helped
protect O’Brien even through his breach. Therefore by not satisfying propenaéon for

cause, the termination of O’Brien was performed without cause and brebhelerdiloyee
agreement. Since the coach was fired without cause, he was protected héstabguage of

the liquidated damages clause found in the contract, and would be due the “partial liquidated
damages” and “additional liquidated damages” (Complaint, 2004, para. 4). The court found
in favor of O’Brien, and stated the damages would be decided at a sepdraiettia

former coach@’'Brien v. The Ohio State Universjt004).

Richardson v. Sug@006) was an example of a case where clauses can offer
protection to a coach even when the lawsuit is not decided in his direct favor. Coach Nolan
Richardson was a long-time employee of the University of Arkansas befdesrnination
in 2002. Coach Richardson found protection under Section 9 of the agreement. First, the
terminationbuy-outclause held Arkansas financially liable for the termination. As Arkansas
terminated the coach at its “convenience”, he was due the guaranty egtreé¢iive
Hundred Thousand Dollars ($500,000) per year ... for the remaining period left on the
Employment Agreement’Richardson v. Sug@006, p. 1053). There were six years
remaining on his contract at the time of termination. The case was ul{irdatatled on the
First Amendment claim$Rjchardson v. Sug@006).

In Rodgers v. Georgia Tech Athletic Associati®®83), Coach Rodgers looked to
protect his alleged right to the perquisites of the contract outside of his salti, h
insurance, and pension plan benefits. Rodgers listed 29 perquisites he fett entitider
his perquisite clause after his removal as head coach. The Coach broke thé&¢®emids

those he received directly from Georgia Tech and those he received fromooititesdy
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“virtue of his position as head coacliRddgers v. Georgia Tech Athletic Associatib®83,

p. 470). The perquisites clause stated that “in addition, as an employee of the lssociat
you will be entitled various... perquisites as you become eligible theré&odgers v.

Georgia Tech Athletic Associatiof983, p. 471). The clause was found susceptible to both
the construction that the Rodgers was limited to the “eligibility for peitgaito those items
common to all Association employees”, and that “he was also entitled to additional
perquisites for which he became eligible as the head coach of fooRadiyérs v. Georgia
Tech Athletic Associatiori983, p. 471). The clause was found to be ambiguous and
therefore interpreted less favorable to the author, Georgia Tech. Astafdhid ambiguity,
the clause language favored the coach, and Rodgers was awarded all but nineesftihe tw

nine perquisites he claimeRdgdgers v. Georgia Tech Athletic Associatib®83).

The case oKansas State University v. Prin€2009) provided three examples where
language or lack thereof in contract clauses offered protection for the coach. Upbn Coa
Ron Prince’s termination in 2008, a case was brought over the damages due in the
Memorandum of Understanding (MOU) that had been signed earlier in 2008 between the
athletic director and coach. The liquidated damages clause of the employreemexg
expressed that Kansas State University “agreed to pay Prince the saurgsaas stated in
the 2005 agreement: $1,200,000 if such termination occurred before December 31, 2009” for
liquidated damages if it terminated Coach Prince without cé{eesas State University v.
Prince 2009, p. 1291). The parties agreed the “termination was without cause, and that KSU
paid Prince $1,200,000 as was required by the terms of the parties' 2008 employment
agreement” which was maintained from earlier agreement cidassds State University v.

Prince 2009, p. 1292). No damages were paid to the terms of the MOU, but the coach did
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have some financial protection through the liquidated damages clause of the maict contr

cause Kansas State University v. Princ2009).

In Coach Prince’s original 2005 agreement, the contract included an integration
clause that said “this Agreement supersedes all prior agreements bt esthe subject
matter hereof and constitutes the entire agreement between the paumsKansas State
University v. Prince2009, p. 1291). The contract also stated that any changes to the
agreement must be accepted by the Kansas State President, AthletiorDaed Coach
Prince. The 2008 agreement, which the lawsuit was under, omitted part of the integration
clause which read: “hereto constitutes the entire agreement betweenigsehseto and
may be modified only in a writing signed by the President of the University,ttieti&
Director and Coach” causKdnsas State University v. Princ09, p. 1291). This was a
key factor in the MOU being a claimable issue as only Coach Prince aradiéirector,
Robert Krause, signed the agreement without the consent of the President of/grsityni
cause Kansas State University v. Princ2009).

The third clause favoring Prince was the claims-release clause of the@2QG&ET as
it had been omitted in the MOU cause. In reference to the liquidated damages letause, t
claims-release clause had stated “acceptance by Coach of this amboomsttute full
settlement of any claim that Coach might otherwise assert against thedipj\a@ any of its
representatives, agents or employees cal&aigas State University v. Princ009, p.
1291). Since Prince had accepted the liquidated damages as part of his termittatioin w
cause and was paid, a valid claims-release clause would have possibly tagdmsaight to

another claim like the MOU. The MOU damages have yet to be decided but thonass
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the integration clause and the claims-release clause gave the coappdhenity to stake a

legitimate claim to the moneXKénsas State University v. Princ2009).
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Research Question 4: What contract clauses protect institutions in contract formation?

While a smaller percentage of the data was found in favor of the coach, 66. 7 percent
of the cases were found in favor of the institution. To reiterate, the winner of thetldoss
not always matter in terms of finding certain protections for the partegghrclauses. An
institution can lose a case even if contract clauses protect the institutiose£that
protected the university include the liquidated damage clause (3), reassiglausat(2),
termination clause (2), and outside employment clause (1).

In Vanderbilt University v. DiNard¢1999), the case involved Coach DiNardo
leaving his contract early to enter into contract with Louisiana State tdiw@_SU). The
case looked at both the relevant contract agreement and the questionable addendoen from t
coach’s 1994 extension. As previously noted, DiNardo’s contract had a terminatianitlaus
he decided to resign from “Head Football Coach” that recognized the coachighklg “
valuable investment” for the Universitydnderbilt University v. DiNardal999, p. 753).
The without cause clause for DiNardo’s departure went on to state if the ettaand “is
employed or performing services for a person or institution other than the UlyiMeeswill
pay to the University as liquidated damages” the amount set in the agre@areaerpilt
University v. DiNardp 1999, p. 753). Vanderbilt was protected by the language of the
original contract as DiNardo clearly terminated his contract and becapieyed at LSU. In
combination with the termination clause, the liquidated damages clause was a aweseque
for Coach DiNardo when he activated the termination clause. Restatinggoade for

determination of liquidated damages:

an amount equal to his Base Salary, less amounts that would otherwise be deducted or

withheld from his Base Salary for income and social security tax purposeplieailby
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the number of years (or portion(s) thereof) remaining on the Contract. (Vdhderbi

University v. DiNardo, 1999, pp. 753-754)

The clause was also modified in the negotiations process to include that damagesewvoul
based on net salary. The coach argued the validity of the clause and that theetiquidat
damages clause was an unenforceable penalty. The court stated “cunfradies may

agree to the payment of liquidated damages in the event of a breaciefbilt University

v. DiNardg 1999, p. 755). Thus in reviewing the liquidated damages clause, the court did not
consider the clause a penalty and found the calculation expressed in the cleasabtealn
answer to the claim of validity, the court refuted that permission to speak tédichot

relinquish Vanderbilt's right to liquidated damages. Without dispute, it was founiti¢hat
original contract had an enforceable liquidated damages clause. The larzydage: by the
contract protected the university in the event that the coach terminated ttaetcontr

(Vanderbilt University v. DiNardal999).

Northeastern University v. Brow2004) is another example of a head coach
terminating his contract to accept employment at an institution in the shleigcat
conference. Before leaving for the University of Massachusetts (UMasa¢h Brown did
not give any kind of early notice of his departure. The outside employment ciahse
contract conveyed Coach Brown “agrees not to seek, discuss, negotiate forpbotumre
employment during the term of this Agreement without first obtaining theewrttbnsent of
the President of the UniversityNprtheastern University v. Brow2004, p. 1).
Northeastern withheld permission when UMass requested to speak with Coach Brown, and
Brown’s departure came as a surprise because the coach had indicated hdesagsgot

The court gave support to Northeastern’s provision when it held “there also appeans to be
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guestion that U. Mass. actively induced the breach when it had been told of theawstrict
on Brown's talking to other potential football employers and of his existingtéyng-
contract with NortheasternNprtheastern University v. Brow8004, p. 2). Also in support
of Northeastern, a liquidated damages clause as part of the terminationangusee was
identified in the contract between the parties. Section IX of the contaded 8rown “shall
pay to the University as liquidated damages $25,000” resulting from the coachitgethe
contract terms earlyNortheastern University v. Brow2004, p. 1). Neither party debated
the payment to Northeastern of the liquidated damages. The court found a cldaobreac
duty by Coach Brown and evidence of UMass’s part in the breach through theleatiana
contract for a major university is the same “just as it is in the rest ofdld"WiNortheastern
University v. Brown2004, p. 3). The clause served as another example of the institution
receiving compensation in accordance with the contract for a coach’s lfkeatheastern

University v. Brown2004).

The caséMonson v. Stat€l995) was found in favor for the University of Oregon
based on the reassignment clause of the contract. The reassignmeneddudkatrOregon
was “authorized by statute and by authority delegated to the Chancellor anditilmgoims
presidents, personnel may be transferred or reassigned within an institudicordance
with the staff needs of the institution or other unitdbfison v. Statel995, p. 908). The
University of Oregon attempted to reassign Coach Monson to golf coach or complianc
officer. Through the evidence of performance and recruiting, Oregon contésdegly
attempted to reassign Monson as he was no longer the best person for the job (p. 910). The

court concluded that the University had the right to reassign the coach “based on it
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assessment of its overall staffing needdbdiison v. Statel995, p. 909). The Court of

Appeals of Oregon went on to conclude:

Just as the institution's interest in filling a vacant position may just#fgsigning as staff
member, so too might the administration's determination that a staff menmwoelonger
the most effective person for a particular position, or a determination thatréntema
would be better served by having a different staff member in that position. (Monson v.
State, 1995, p. 909)

This conclusion defeated Monson’s claim that the positions for his reassignnmemtoie

vacant at the time of his reassignment. The reassignment language grotegien’s right

to remove and reassign Coach Monson for the good of the ans@n v. Statel 995).

In Garland v. Cleveland State Univers{B009), a reassignment clause was identified
to support Cleveland State University in its claims to their actions in the aaseh Garland
was told on March 30, 2006 that Cleveland State were going to make a change in head
coaching position wherein the coach assumed this meant he was fired. As pyevious
reported, the reassignment clause of Section 2.6 of the contract read:

the University has the right to reassign you without cause and at its disdcetinother
position within the University with duties different from those of Head Coach during the
term of this Agreement. In no event, however, will you be assigned to any positin whi
is not consistent with your education and experience as determined by thesitiniver
(Garland v. Cleveland State University, 2009, p. 18)
Cleveland State gave evidence the removal was meant as reassignment by Sanaind
“continued to receive salary and benefits accordingly”, and presented the catiachdtiv a

notice of reassignment and a job description” which the coach ref@sekdiid v. Cleveland
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State University2009, p. 19). The court found no evidence of termination as the coach had
been able to go about his daily duties evidenced in continual use of his office and yniversit
funded travel plans. An important factor in the favorable determination was ttiemposi

which the coach was reassigned and how it fit with the reassignment claars#itgoa of
“consistent with your education and experiencgarland v. Cleveland State University

2009, p. 18). The court supported the clause with the reassigning of Coach Garland to Special
Assistant to the Athletic Director, citing the coach’s experiencasademic compliance,
fundraising, and community appearances, complied with the proper experietiee fo
position. The court held the reassignment clause protected Cleveland Statasasiéar,
unambiguous, and the University had not violated any terms of the co@eatar(d v.
Cleveland State Universit2009).

West Virginia University Bd. of Governors ex rel. West Virginia Univevsity
Rodriguez2004) concerned a case of where a liquidated damages clause was atlagedly
by the coach. The liquidated damages clause was cited in its complete ficenmiretre
study to give the context of the clause in its entirety. Coach Rodriguéarl&fichigan, and
resigned from West Virginia effective December 19, 200@dt Virginia University Bd. of
Governors ex rel. West Virginia University v. Rodrigu#04). Based on the date of his
departure, the corresponding liquidated damages clause for Rodriguez, assuming he
terminated the contract without cause, stated he would owe:

Four Million Dollars ($4,000,000.00), payable, as further described below, within two
years of termination if termination occurs after August 31, 2007 and on or beforet Augus
31, 2008...All sums required to be paid by Coach to the University under this Section

within two years shall be payable according to the following schedule: odedtrer(30)
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days after termination; one-third due on the one year, anniversary of teomjrzetd one-

third due on the second anniversary of termination. (Second Amendment, para. 36, 2007)
The lawsuit was brought as a jurisdiction case, and thus there was no daetgjes ttom
the contract breach of Rodrigué/¢st Virginia University Bd. of Governors ex rel. West
Virginia University v. Rodrigue2008). Even with no legal decision the language of the
liquidated damages clause presented protection in the case that Rodrighezdefittact
early West Virginia University Bd. of Governors ex rel. West Virginia Univeysity
Rodriguez 2004).

Universities were found to be protected through certain liquidated damages and

termination clause similar to the way the head coaches were protecteddayrté types of
clauses. Unlike for the head coaches, reassignment and outside employmenhelaeses

protect the schools in the contract review during the researched cases.
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CHAPTER YV

Summary

The purpose of this study was to identify the legal issues and clauses #hat wer
presented in litigation involving college football and basketball coaches. A refiew
literature included past legal research conducted on the topic as wedhéesvaaf secondary
legal sources. Then, a search of keywords in the databases of West Lawiafidiekex
identified 15 cases on point. All of the cases were organized chronologically efedi bri
The case briefs were then used to summarize all the data from the litigéugoreview of
literature and the research support the idea detingous fluid job field experienced by college

coaches.

This chapter will look at the significance of ttese law research explained in Chapter
Four. The research will be compared to the maté&wah the review of literature and other
reported secondary sources. As the research questiere answered more descriptively in
chapter 4, Chapter Five functions as a way to antiveeresearch questions by looking at the
significance of the data. The study will concludéhwecommendations for drafting Division |

college coaching contracts and suggestions fdnduresearch.



Discussion

Research Question 1: What contract issues are being litigated in breach of contract cases

involving coaches?

The data set offered issues of differing levels of occurrences with ssues is
recurring several times and some only appearing once. Chapter Four idefftdfeadi§sues
of litigation surrounding the case. It came as no surprise in a study ogehédecontracts,
that termination issues and liquidated damages led the field in appearancaedsu¢seThe
literature review looked at the prevalence of termination issues in the mga&ctvironment

supported by legal research and the attention of the media.

The liguidated damages subject was the biggest issue as it as its impweance
identified five times (33.3%) in the data. It was by far the most signifioaletms of
frequency so therefore its repeat appearances makes it an importanthasumeeds to be
looked at by case history alone. Outside of the frequency, the financial imfigcicedted
damages in today’s contract makes it one of the most important issues resuttireg f
contract. It makes sense that liquidated damages or also referred tonasdyessue would
be at the forefront of concern in a college sports atmosphere that the Knight <Sgonmi
characterized as “money madness” (Knight Commission on Intercollégtatgics, 2001,
p. 14). The school determines if they can withstand paying a coach off to find a better
replacement which can have a more significant financially positive impabeaverall
athletic department like recruiting or increasing donor donations. Also, a coatteuige

if another job is worth more in terms of money or prestige than paying to leave.
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Other issues were not litigated as frequently, but it does not take away from the
significant roles they may have played. The issues litigated appear totshepaotion of
the study that there has been a lack of education for either one or both partibs ¢eastta
lack to attention for detail. The Statute of Frauds is a basic legal concegppleatred as an
issue only once in the data. As a basic tenet of contracts, the presence of a Statwtdsof
issue illustrates that not all coaches and institutions are contract expengyes an
example for the need for contract education and this study. Contracts have bexam
formal than the old oral promises referenced in a statement made by baskettiaKevin
O’Neill where he stated, “handshake deals or promises of fulfillmenteogrésident and the
athletic director are now days of the past” (Greenberg, 1992, p. 109). Also in théagam
review article, Greenberg recommended coaches needed representation asoaectadpr
class of employees” (p. 101). In the current landscape in the coaching corntsses)s
head coaches have taken the advice of Greenberg. In a more recenRachele] Karcher
refers to the role agents play in the marketplace representing coachesactaregotiations
(Karcher, 2009). It seems as the increasing financial implications in ctenérad the
presence of agents have formalized the process with the need for formal s@gmgposed

to the old handshake deal.

Another issue, addendums to contracts at the time of extensions, is a key issue
because many of the cases looked at involved extensions of the original employment
agreements. This had the impact of being an important issue as addendums to cantracts
make several changes to an original contract, or keep most of the samepsatiser than
a limited number of changes such as the term of employment. The environment hras drive

the need for addendums to original agreements mainly in the form of extensions. The
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proliferation of schools trying ‘to keep their coaches from being poached’ intrgears has
resulted in a flux of contract extensions...” (Karcher, 2009, p. 12). The extensions normally
come after a winning season that gives the coach “tremendous leveragthon @ye

extension or a raise. (Karcher, p. 13). The same care and effort if not more shouldhbe put i
addressing the issues of the addendum as was spent in forming the original agrBeenent
literature review already identified extensions as an issue. Spdgiftbe issue recognized
athletic departments handing out lengthy extensions just prior to terminatltoas@harlie

Wise at Notre Dame (Dodd, 2008). It seems fairly easy for the coach tolgasealpt the

terms to a contract extension like in &ardo case and continue on with day to day tasks

of the job and equally easy enough for an institution to quickly draft an extension in order to

appease a coach.

Another key topic was contract interpretation. Coaches and unieershould
minimize the amount of interpretation due to ambiguous language andflapkcificity in
contracts. Interpretation means everyone can find their own meahititge issue being
interpreted. Greenberg wrote “if words are not subject to clearsiample, Webster-style
definitions they should not be in the contract” (Greenberg, 2006, p. 256). T NC
concurred and categorized ambiguity and contradictions as two probiecasmitracts that
can cause a contract to be misinterpreted (“Drafting ResQU&@38). A simple solution is

to include a section that defines all terms as part of the contract -eamairdictionary.

In summary, the legal issues identified through the case lawderauiidance for
coaches and administrators in contract formation. Termination qudldied damages are
issues that will always be seen together and care shoustkdre ¢éxpressing them with their

economic connections. Reassignment is an issue that should be avoidedpayties not
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making it an option or clearly identifying it. Due process astitutional right that should
be afforded to everyone and therefore should not be an issue. I@opreiccurs a good
deal in contracts disputes so parties should try and minimizepdtssibilities for
interpretation in the beginning of the relationship. Jurisdiction andndietation of court
fees can be placed into a contract to avoid any confusion. Addendums shltavidthe
same basic process as the original agreement. Parol evialethatatute of frauds are basic
rules of contracts that a simple knowledge and comprehension carnvhelphese issues.
Parties that develop trust can help curb unknown inducement from apthigd Finally,
discrimination, defamation, and First Amendments claims are norsisygarties use
common sense and courtesy as all parties should understand none @aréhaseeptable

reasons for termination.
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Research Question 2: Arethere certain clauses that are frequently covered in contract

lawsuits?

Analyzing the research, the recognized significant clauses were: tegiidamages
(5), termination (3), reassignment (2), claims-release clause (2)igtg clause (1),
outside employment (1), and integration clause (1). Even with just fifteen cdsetspthe
number of different clauses and similar clauses with different languagersegphat despite
the occurrence of professionalism in some areas, the college coachingtciitittacks
standardization like the professional sports (Greenberg, 2006). These clausdsoojust
a small number of contracts in perspective to the overall number of collegesaach
contracts drafted, but the clauses identified should not be discredited for a lackroémce

because all of the clauses were integral in their respective cases.

It makes sense that termination clauses and liquidated damages clauses were
addressed most frequently in the litigation. These lawsuits would not existdrtract had
not ended prematurely. Although these are two distinct clauses, the type of termaniht
trigger whether or not liquidated damages are owed, so the two clauses must wuadlenm ta
in order to be effective. An effective termination clause must address siblgos
termination scenarios: termination by the university for cause or withosé @nd
termination by the coach. The literature review describes a teramnnaitihout cause clause
as “if a team is not winning, complaints go to the university president's officeja@ma
decrease, television contracts disappear” which can lead to the removaladdthe c
(Greenberg, 1992, p. 108). The data supported this idea in several caBadchkia v.

Board of Supervisors for University of Louisiana Sys{2o®9) that cited losing seasons and

significant drop in attendance for the determination for termination. Asrtetiom and
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liuidated damage clauses work together, the contract must be written to support that
relationship like in th&ichardsoncase. Greenberg points out the main issue of termination
without cause is “the universities financial liability rather than theames for termination” so
there should be a clear definition of the damages premature termination (Gge20bé, p.
226). TheRodgerscase also made the case for the importance of strictly laying out what
benefits or perquisites are due upon termination without cause outside the agreed-on
damages. Reassignment has been used as a way around termination without casse such
the Garland andMonsoncases respectively. It seems contracts need to omit any kind of
reassignment clause to allow the termination without cause to function as igiseddsy

the parties. The parties should make sure with the termination without causeillhere w
always need to be a clause to determine the compensation that will be due commonly now
referred to as the “buyout” (Karcher, 2009, p. 24) Normally the buyout should be tied to the
remaining time left on the contract when it is terminated (Karcher, 2009). Theatiegotor
these financial consequences should be given as much concern if not more as thescontract’

salary (Greenberg, 2006).

Terminationfor causetakes the most consideration upon both parties. Since fwhen
causeis enforced, the institution is alleviated of anymore compensation of any kinde®@’Br
v. The Ohio State University (2006) was the only example of this in the data, butetiadfer
clear illustration of the confusion that can occur in this time of termination. Greeglves
several examples of the language used in this clause in his explanation to thiegp@ath
meaning of each clause varies with the non-standardized college coachiagtsontr
(Greenberg, 2006). Therefore, the language is critical to define what ctasétit cause

termination. A simple statement like “shall include, but not be limited to” takes the
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restrictions off just those listed in the agreement (Greenberg, 2006, pp. 210-211)ingss br
into play the always dangerous interpretation. Both parties should make the decisionh of wha
constitutedor cause and clearly state the terms. Ambiguity is inevitable, but the parties
should still attempt to limit it by defining what they can in the areas ofrtaicty

(Greenberg, 1992).

These termination clauses only cover termination by the university and do nasaddre
instances where the coach leaves for the next bigger and better job. The coacly hasrall
termination without cause included in the contract similar to the university to loegeipthe
institution’s economic interestg/est Virginia University Bd. of Governors ex rel. West
Virginia University v. Rodrigue@2008) was a great example of a head coach leaving for the
bright lights of a bigger job. The University’s available remedies “in theomgist of suing
for damages, seeking a negative injunction to prevent the coach from working at an
institution, or simply cancelling the contract and allowing the coach to”l@daecher,

2009, p. 47). Th&®odriguezcase like most maintained the typical model by the inclusion of
its liquidated damages clause linked to the termination clause for the cbadhighly
publicized case settled the issue of the liquidated damages clause for $deniillion

written into the contract (Karcher, 2009). Even thought the case was settledtntimation
clause seems to have been more than adequate for West Virginia to getaheturit.
According to an academic presentation made by Robert Boland, negative anjarizive

not been an attainable remedy to this clause because just as coaches dd taifulfi
contract commitments neither do the institutions (Boland, 2010). He suggests that if
universities would honor the agreements they make then they will regain the power o

injunctions (Boland, 2010). Also as a suggestion, Robert Boland proposes a different
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approach to getting a coach to commit to stay with a program outside of standardddjuida
damages clause. Boland believes a retention bonus should be given to a head coach if he
stays for a designated amount of time in the place of messy liquidated dataages

(Boland, 2010). He referenced Coach Bob Stoops who received a $1 million retention bonus

in his tenth year with Oklahoma (Boland, 2010).

Interestingly, the data set did not include clauses in the area of two keyskge. i
There were no due process or jurisdictional clauses described in the idengidilechises.
Court proceedings are a lengthy and costly process. Inclusion of thess cteayshave cut
down the length of some the cases and maybe the need for the cases in thedirSopfe
clauses are so fundamental that they should be included in every contract. The NCAA
suggests including a governing law provision into the contract (“DraftisguiRees,” 2008).
As a constitutional right it seems as there should be no question in the inclusion of a due
process clause that plainly lays out the available procedure after teomin&reenberg
states that due process clauses are important in the need for to make surerpijzeiote
for causehas taken place. Like terminatitor causeclauses, due process clauses can vary
upon the contract. A contract can offer a range of variations from the samedesspiue
to all university employees to appealing for an outside arbitration (Gregra€6). The
importance of clauses such as jurisdiction and due process could have saved schools and
coaches’ time and money spent in court deciding these fundamental issues thavenay h

been able to have been settled by simple inclusion in the contract.

Termination and liquidated clauses were the most frequented, and should be
constructed carefully as they have a large financial and legal impactoosh&act disputes

develop. Like the liqguidated damages clause, perquisites due after tesmmeed to be
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defined. The threat of outside employment can be detrimental to the relationsioipacha
and institution therefore an outside employment clause should be drafted like the
Northeasterrcase. Once a relationship ends, a claims-release clause helps to mdke sur
relationship is actually finished. Not found in the data, jurisdiction and due process claus

can help limit extra unneeded litigation.
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Research Question 3: What contract clauses protect head coachesin contract formation?

Clauses can protect a coach, but the challenge is to find the right mix of language and
clauses in the negotiations process to ensure the protection. Negotiation theory shows
planning this process begins with framing the problem of the contract negotiatiicki,.e
Barry, Saunders, & Minton, 2003). A proper frame for negotiations will help the coagh gras

what is meaningful to him and important for inclusion in the contract.

For causetermination may be one of the hardest clauses to @dtien v The Ohio
State University2004) found the overly broad and ambiguous clause to the favor of the
coach. In the negotiation process the coach necessarily does not havectahestri
determinantgor causetermination, but it is important for a coach to understand why he can
and cannot be fired, and make sure this clause meets his approval (Greenberg, 2001). The
determinants need to be as clear and defined as possible when the contraetl is@mréor
causels many times subject to interpretation therefore in a perfect world tbh sbhauld
petition for a clause that specifically details how he can be fired and @sclaiguage that is
limited to only what is listed in attempts to curb ambiguity. This is the ciugdléor
negotiating parties, to find clear and unambiguous language that is still broagth éaou
cover all unforeseen circumstances. The contract can make clear disirfoti terminations
for certain conditions like a NCAA violation, but some areas like moral turpitude in the
O’Brien case are always going to be ambiguous. This issue is seen in many coaches’
contracts by way of a morals clause. In the recent issue, Coach Fred HiRdtgefs
University resigned upon settlement with after the university threaterfed him based on
his “principles of conduct” clause (Carino & Sergeant, 2010a). Despite the evidditéso
conduct, Rutgers settled more than likely to stay away from a probable l&vitstostd
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outright fired Hill, and not knowing how a court’s interpretation of the morals claostl

turn out (Carino & Sergeant, 2010b).

A coach can be protected by the inclusion of a due process procedure clause. In the
recurring presence of interpretation in termination provisions lik©tBeen case,

Greenberg stated:

Procedural and substantive rights, such as written notice of the factuabh@sisons for
termination, a right to a hearing before an objective and impartial panelhihéori
discovery an cross examination, and the right to be provided with the protection of
counsel, are basic rights that give the coach a more level playing field whdtirttete
determination is made. (Greenberg, 2006, p. 256)
Greenberg’s 2006 law review laid out the due process procedure that was included in the
contract for O’Brien in the instance he was fifedcause Fascinating, was the procedure
was found nowhere mentioned in the facts or legal rationale of the case. When coaghes wer
terminated in the research, the due process issue was presebéaagdanelli v. Bockrath
(1996) andPrice v. Alabama Universit{2003). The coach in each case claimed he was
deprived of a liberty interest by denial of proper due process, but there was refeeeace
to a due process clause within the language of the contract. The coach can be offered
different levels of protection dependent on the type of due process provision in thetcontra
The most protection comes from a provision that allows a coach to “appeal and adverse
decision to arbitration” because the decision comes from an unbiased third3radgiferg,

2006).
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The termination without cause provides substantial protection for the coach. The
review of literature quoted Greenberg "As a result, the coach's domtagidoe the most
important armor that the coach has in protecting his entry and exit in th&g®n(berg,
2001, p.127). “If the coach doesn’t win the organization will try to ‘unload’ them...”
(Caughron, 2007, p. 375). Reasons like losing and unhappiness with a coach are something
normally written into “without cause” clauses. If a school wants to get rid @hehcat their
“convenience”, they will have to pay to end the relationship as seen in the buyout of Coach
Nolan RichardsonRichardson v. Sugg@006). A coach needs make sure a without cause
section is included in the termination clauses to help secure himself in whiaappkn if the

university decides to fire him for whatever reason like inRlehardsoncase.

In conjunction with a well crafted termination without cause clause, the ltgdida
damages clause serves as “loser’s insurance” for coaches who undem&sborne,
personal communication, 2010). Coaches need to financially protect themselvesah cas
their removal. A coach should make sure the clause language identifieg bisa¢xgy and
includes compensation for loss of salary and all other perquisites and needs (such as
insurance) to cover a likely period of unemployment (Greenberg, 1992). The defofiti
liquidated clauses identifies that the clause as result of terminatioouvitause should be a
reasonable anticipation of damages. Even thougtitdardo case involved a coach’s
payment of liquidated damages, it was the best case to give a general pibuketioé
courts view liquidated damages. The case explained the determination of this afte c
constitute as a penalty. Since liquidated damages serve as a type of severémce pa
coaches, the reasonable need of a coach is determined typically based on Soimatioom

of the coach’s salary and time remaining on the contract (Greenberg, 1992¢h/shoald
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determine what he will need upon a possible premature termination to be finarezaly.s

The money in the Division | schools for liquidated damages can be significant lizedNol
Richardson’s buyout of $3 million or Coach Ron Prince’s $1. 2 million in liquated damages
per his employment agreement. A coach needs to understand the protection theyrmeuneive f
liguidated damages clause and make sure there is one in place. RecentlycdaicheBilly
Gillespie of Kentucky was working under a Memorandum of Understanding (MOUWydor t
years with an enforcedly questionable buyout when the University of Kentitekly
“philosophical differences” to remove Coach Gillespie (Sander & Fain, 2009)it®é#se

outcome, this left the financial welfare of the coach up to the court’s interpretat

In conclusion, it really is up to the head coach what clauses are important tdheim. T
coach needs to have a grasp on what he wants to protect in order to know how to properly
negotiate the employment contract. Once the coach has framed the negetaiome can
begin to attempt to protect his investments. Termindtosauseneeds to be defined clearly
especially in ambiguous areas like a morals clause, and a coach wifbweatiseto be
limited to only the terms of the contract. A coach should negotiate for an included due
process clause to give more courses of review for termination. Terminatimutvtiuse
and liquidated damages clauses should always be written together to efewricial

interests of the coach.
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Research Question 4. What contract clauses protect institutionsin contract formation?

A university must understand what contract clause can offer them protection so they
can focus on implementing them into the contract formation process. Synthesizin@the dat
set, the most important clauses protecting the institutions covered basicaiyeas,
termination by the coach and reassignment. The research surroundingpatdygt
termination offered examples of clauses to support the schools when the eargtiermi
transpired. The courts have found the coaches to be large investments with unigsie tale
such as ivanderbilt v. DiNardg1999) where DiNardo jumped ship for Louisiana State
University. Vanderbilt did a good job of using clear language for the terminatiovalo ¢
without cause and liquidated damages clauses. Visibly, termination by a coachnaétehe
to protect the interests of the institution in the case they lose their investrmeoach

decides to leave prematurely. The school needs to decide what the temmshatilld entail.

Liguidated damages for an institution will vary from school to schdaitheastern
University v. Browr(2004) and/Nest Virginia University Bd. of Governors ex rel. West
Virginia University v. Rodrigue@004) were both examples of respective contracts
containing very different sized liquidated damages clausesRdtieguezcase had a much
more costly clause at $4 million compared to the $25,000 paid by Coach Donald Brown in
theNortheasterrcase. All schools are not the same, and the amount stated in the liquidated
damages should be appropriate for the school and the coach. The clause is meant
economically protect an institution from the loss of services of a coach rvedasepenalty
(Karcher, 2009). If a coach leaves, the “stability” of the university isieédrand therefore
allows the parties to predetermine amount of damages that could be attriletéosstof

stability” (Karcher, 2009, p. 53). Dependent on the school, the institution should decide what

90



financial harm will be done if a coach jumps ship and needs to define those terms into the

liquidated damages clause.

Prospective employers can harm the relationship between contracted. gdré
Northeasterrcase found protection from an outside employment clause putting restrictions
on the coach’s contact with prospective employers. The clause let the institakeraroase
for Brown’s breach of contract since he did not receive permission to speak wisiahaui
State University. The outside employment clause is a helpful clause bédauses the
coach, or competitors, to get permission from the institution before they katalt other
employment, and this allows the school to know what is going on with the coach in

perspective to job prospects.

Institutions have found ways around outright termination through the use of
reassignment clausddonson v. Stat€l995) andsarland v. Cleveland State University
(2009) both clearly stated an unambiguous reassignment clause that the courtasuled w
acceptable under the contract. Both cases ruled in favor that the schools did notieieach t
contracts. The reassignment clauses help to financially protect unaselsitallowing them
to avoid costly buyouts. The language used inMbasonandGarlandcases allowed the
reassignment to be at the good judgment of the university. The reassignmses atethe
data were successfully unambiguous because they clearly defined whatitsmhthe right
for reassignment, and they followed it. If an institution wants to include agasassnt
clause, they can use language sudn ascordance with staff needsadat its discretiorthat

was found to be successful in the cases reviewed.
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Aforementioned, jurisdiction clauses were not included in the data set, but can be
recognized to be helpful to institutions by limiting unneeded litigation. Jurisdictayegla
major role in some of the more recent and publicized c¥g¢est Virginia University Bd. of
Governors ex rel. West Virginia University v. Rodrig(2204) ancKansas State University
v. Prince(2009). The coaches looked to remove to the federal court for a more favorable case
outside the state run courts in the home states of the respective universg@sslitsvould
be beneficial for the school to include a jurisdictional clause as to what coawt wfll have
jurisdiction if litigation is brought over contract disputes. A clause calydmsadded to the
miscellaneous provisions section to establish the governing law of the contradtifipr
Resources,” 2008). The case law found for the institutions in each case otfmisdiut a
jurisdiction clause would save the court costs and wasted time spent irolitigitie clause
gives the university the security in the knowledge that state law will appiheicase of
litigation (“Drafting Resources,” 2008). The drafting guidelines of théAN@ives a generic
example in the John A. White model contract to include the choice of law that willrfgove
the validity, performance, and enforcement” of the agreement (Varady &iGaJIR008, p.

34).

Perquisites can be as important in the termination process as regulansatign.
The determination has to be made on the front-end of the contract to what the coach will
have right to claim in the case he is terminaiatgers v. Georgia Tech Athletic Association
(1983) argued what perquisites were due after the removal of the head cuarcing to the
perquisites clause. THeodgerscase involved an ambiguous perquisites clause. Ambiguity in

a perquisites case favors the codebdgers v. Georgia Tech Athletic Associatib®83). A
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university needs to make a determination of what perquisites they will becaelshéable

for if they decide to terminate a coach without cause. At the extreme:

the university will want a provision indicating it will not be liable for the lossngf a
collateral benefits, perquisites or income resulting from activitiels asicbut not limited
to, camps, clinics, media appearances, apparel, shoe contracts, consultongstefs) or
from any other sources that may ensue as a result of the universityratemmof the
agreement without cause or because of the coach's position as such (Greenberg, 2001, pp.
226-227).
Either way, the university must make sure no matter what they decide to disbuksitke of

basic compensation that the contract language clearly reflects thisiodec

No different than coaches, universities must understand what and how clauses protect
them in contract disputes. Liquidated damage clauses for the university shoelgobated
to the needs of the specific school. An institution has a better hold on the stability of thei
coach with an outside employment clause. Reassignment clauses allow schoatsnaio opt
avoid termination without cause. When the governing law is predetermined to ¢héhstat
university is saved any uncertainties for jurisdiction. A perquisitesehlailisprotect a
university by defining the limits to what compensation a coach is owed outside oftiglida

damages.
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Important Clausesto include that do not necessarily favor the coach or institution

A coach and a university both need to be careful around certain clause language such
as with a claims-release clause or an integration clause. These dansdfect both parties.
Richardson v. Sug006) contained a claims-release clause dependent on the coach’s
acceptance of the buyout. For overall protection, both parties need to understand all of the
clauses in a contract. A claims-release clause is important for a cesdewvinen the
relationship comes to an end. Though the clause is normally meant to protect tn@imstit
the Richardson case showed that it will not bar all claims so therefore ties paed to
understand what is and is not barred by a claims-release. An integration clauset daesr
a particular side in contract negotiation. It acts to establish the valid ciosrethe complete

and final agreement until there is a formal change made.

Omission can turn clauses that are not meant to help a certain side into a favorable
situation for a specific partyKansas State University v. Prin€2009) had the example of a
claims-release clause in the original agreement. The coach had thecolaymetely omitted
in his new contract addendum therefore protecting his rights to claiméafteceived his
liquidated damages like the MOU claim in the case. The case also used omission in
negotiating his new contract by leaving out part of the integration clausagnigpossible
per the contract to enter into the MOU without the written approval of the University
President. The omitted integration clause led to the claim by KansashatateetMOU was
a secret agreement between the Coach Prince and the Athletic Directdith&l parties
involved in a contract agreement should be informed to all agreements, and an amegrati

clause used correctly can help suppress secret agreements.
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A suggested negotiation model

Negotiation theory is intertwined across the recommendations in Chapterriotlais
huge revelation as the content of the chapter covers the suggestions for doattiagts and
negotiating. A big part of good negotiation is understanding “what issues arieeét sta
(Lewicki, Barry, Saunders, & Minton, 2003, p. 37) Planning contract negotiation involves
framing the problem. Since coaches and universities are fundamentaltgrditied have
different needs they will frame contract negotiations differently soinportant the two

work together.

Greenhalgh’s model seems to be an easy way to implement negotiatiayysirete
the contract formation process to develop the most ideal contract. The seven key steps
include: preparation, relationship building, information gathering, information using,
bidding, closing the deal, and implementing the agreement (Lewicki et al., 2003, p. 52). A
number of these steps are followed in typical negotiations but Greenhalgh’s tatekel s
following these phases in order are a best practice (Lewicki et al., 200@ar&ion is
important for both the coach and institution to decide what is important to them before
negotiations start. The parties must understand their main objective for trectdhts easy
to see relationship building is an important part of the process with each party making
genuine commitment to the other. Information gathering and using is a keytandarg of
the overall study because the more information gathered on the contracts thefoetted
the decisions and negotiations that will be made. This goes into bidding with using the
information gathered, the relationship built, and the other phases to find the ideal middle
ground. Once the middle ground of the contract is found, the deal is closed and thersigreeme

is implemented. This process is not groundbreaking, but it does provide a good model to
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follow. It can allow the coach and the university to stay on task and not jump arounchthroug
the negotiations process. The model makes sense in contracts with the emptesisgrls
on in the stages of preparation and relationship building in the initiation phaseKiLetvic

al., 2003). If these two are taken seriously, logically better negotiations weuélop.
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Suggestionsfor futureresearch

The study was delimited to only Division | basketball and football coaches which
limited the size of the data set because this is where the biggest money igeadhan
relation to coaching contracts. The study could be expanded to include all head coaches
Division | that are under contract. Sorting through the results of litigatitimeilegal
databases, there appeared to be several cases dealing with femalg andchale coaches
of other sports. The rationale for the original delimitation of this study vess$ of the
money in the chosen schools flowed through the men’s sports of football and basketball, but
college athletics saw their first woman surpass the $1-million salary att8unmit in 2006
(Lipka, 2006). As female coaching contracts have started to become more conitplex, w
higher salaries and more issues like summer camps and media deals, exjbenstundy

would seem to be beneficial for both genders.

This study also had the purpose to help educate coaches and universities afike. | thi
in the future a more direct study could be done to survey head coaches and universities to
understand about contracts. The survey could gain a better understanding of the knowledge
and environment in which the contracts are drafted. The results would help detéthene i
need to programs or other ways to get coaches and universities informed onrdoescont

which they are constructing.

Also, as a growing part of the process, the study could help discover how many use
the services of an agent. From the university standpoint, the survey could utillae s

guestions to find out who is negotiating the coaching contracts for the institutiosuiMey
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results of this study could be useful to see the numbers for the level of professjmpat

the parties have for contract negotiations.

Robert Boland believed general counsel negotiating contracts for the uigsers
were outmatched by specialized agents of coaches (Boland, 2010). Survey could be
performed to focus on the role of university counsel has in the contract processrand thei
level of familiarity with coaching contracts. The results could be helpful ftitutiens to
identify their contract support team to make sure they are not getting anarifallied deal
in contract negotiations by an agent or lawyer with more specific coachirigact

experience.

98



Recommendations

The research combined with what has been published on contracts and the

understanding of the marketplace for coaching contracts provides a pictuea®t@afocus

on for contract formation. While it does not hurt to have a legal background, it does not take
a lawyer to understand some of the simple cause and effect relationshipyeraffécted
contracts. The study had a limited number of litigated cases in comparisenaimount of
turnover, but this is not necessarily good news. Just because a case is seitlle diothis

court does not mean there was a good contract in place or the relationship ended smoothly
In conclusion, the following recommendations can be supported by common sense
observations from the litigation and secondary legal sources to help improve contract

formation.

1.Do your homework. Preparation is the first stepairsuccessful negotiation process
(Lewicki, Barry, Saunders, & Minton, 2003).

2.Educate. Each party should fully understand corgract find someone who does.
(Greenberg, 2001).

3. Write it down. Coach Kevin O’Neill agreed oral agmeents are gone. Make sure to get
the complete agreement in writing (Greenberg, 2006)

4. Negotiation theory of Greenhalgh model. Build tledationship and do not construct
contracts in haste. (Lewicki, Barry, Saunders, & Minton, 2003).

5. Sign on the dotted line. Make sure contracts ayallieaccepted at the beginning of the
relationship (Sander & Fain, 2009).

6. Do not confuse a Memorandum of Understanding foereorceable contract (Sander &

Fain, 2009).
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7.Define. Define. Define. Use plain language to tmydaminimize the amount of
interpretation in the contract so that both partieslerstand the terms (Greenberg,
2001).

8. Designate your jurisdiction. Save time and monegdngeing upon governing lawvest
Virginia University Bd. of Governors ex rel. West Virginia Uniugrs. Rodriguez
2004).

9. Give the coach what he is due. A due process clailiseelp ensure a better termination
process (Greenberg, 2006).

10.Transparency helps. Parties can help the relaijpnsith clauses like an outside
employment clauseNprtheastern University v. Brow2004)

11.Reassignment is a loophole around termination witikause, and therefore should not
be included in the contract (Greenberg, 2001).

12.Contract termination. The environment will not change overnight, andnigion
will continue to occur. Both parties should put honest consideration irtHeywwant
a relationship to end in terms of reasons and liquidated damages. (Greenberg, 2001).

13.Define compensation and what else the coach getguisites) in case of termination
without cause (Greenberg, 2006).

14.Time for a change. Universities should attemptdodn their agreements to strengthen
the opportunity for injunctive relief as a possthifor legal remedy (Boland, 2010).

15.Pay for stay. Retention bonuses can serve as a good faith alteneatiquidated
damages for terminations by the coach (Boland, 2010).

16. Terminationfor cause Clearly define what constitutes grounds for termination to

limit interpretation QO'Brien v. The Ohio State Universit¥006).
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17.Be careful with your morals. Morals clauses are popular in aistrbut should be
carefully defined and understood by both parties. (Carino & Sargeant, 2010b).

18.No secrets. Both parties should involve all neggssarties to keep secret agreements
from forming Kansas State University v. Princ2009).

19. Addendums. Stop! Look! And Accept! Any extensions or addendums should be given
the same consideration as the original contract formation to ethguparties clearly
understand any changes and the addendum is properly accegtetierpilt

University v. DiNardp 1999).
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Appendix A: List of Case Briefs

Rodgers v. Georgia Tech Athletic Association, 166 Ga. App. 156 (1983)

Facts:

e The contract including said benefits and perquisites supplement to the annual salary,
was in the form of a letter from the Athletic Association drafted on the date2@pr
1977,

e It was accepted by Rodgers on April 25, 1977.

o A later letter extended the contract through January 1, 1982.

e Coach Rodgers was relieved of his coaching duties on December 18, 1979 at the
discretion of the Association.

e The Association offered Rodgers his annual salary, health insurance, and pension
plan benefits as he was not terminated for cause. Rodgers suit looked to recover the
perquisites outside of his annual salary by breaking them down into 29 unique items
in two different categories, items directly provided from Association antsifeom
sources outside Association based on his position.

e Rodgers claimed breach of contract and appropriation of a “property right” as his
theories of recovery.

I ssue(s): Was there a breach of contract (“without cause”) the Georgia Tech Athletic
Association?

Did both parties intend that Rodgers would receive perquisites, as he becametbbgdué
based upon his position as head coach and not merely as employee of association?

Holding: Due to substantial fact was Summary Judgment precluded. Judgment affirmed in
part; reversed in part.

Rationale:
Breach of Contract

e An employer may rightfully or wrongfully remove an employee from theirtposat
any time therefore without a right to recover position and title of his employment

e The breach of contract for termination without “just cause” entitled Rodgéiis t
annual salary through the terms of the contract as well as the cleattidenti
perquisites of health insurance and pension ben8histhern Cotton Oil Co. v.
Yarborough26 Ga.App. 766, 770, 107 S.E. 366 (1921)

Ambiguous language

e Ambiguity in this case is defined by two constructions of the contract with comilic
constructions on the determination if perquisites outside those common to all
employees were due to former head co8cliges v. Home Guano C&3 Ga.App.
305, 309, 125 S.E. 872 (1924)
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e The subject contract was found ambiguous by the courts and thus took the cited
approach to take interpretation least favorable to the author, the Association.

e The court concluded that Rodgers “would receive perquisites, as he becahie eligi
therefore, due to his specific position above that of a normal employee of the
Association.

¢ Nine of the listed twenty-nine perquisites were ruled out as they were tied toyhis dut
as head coach.

e As Rodgers no longer held the position of head coach, he would no longer need the
services of a secretary, services of an administrative assistant, antitaps to
football conventions, clinics and other football related activities.

e The Association was not responsible for providing the value of items relating to
housing and cost of premiums on life insurance as they were found to be discontinued
several years before the breach of contract.

e Financial gifts are voluntary and without consideration therefore the court found the
Association not responsible to providing to coagbtfman v. Louis L. Battey Post
etc. Am. Legion74 Ga.App. 403, 410-1, 39 S.E.2d 889 (1946).

e Also there was no evidence found to support probable result of the breach that the
Association knew of the perquisites of a free membership in Terminus Interhationa
Tennis Club or free lodging at certain Holiday Inns.

Property right

e The employee has no property right in the position of head cGaebr v. Popel40
Ga. 743(1, 2), 79 S.E. 846 (1913)
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Lindsey v. University of Arizona, 157 Ariz. 48 (1987)

Facts:

e The University of Arizona created a search committee in the Spring of 1982.

e Ben Lindsey was a successful NAIA national champion men’s basketball @bach
Grand Canyon College

e Lindsey interviewed for the University of Arizona open coaching vacancy.

e Lindsey’s testimony stated officials said no one would be hired for less thandhree t
four years as well as then-athletic director Dave Strack mentionmmigisnum four
year evaluation period.

e Lindsey accepted formal appointment as Adjunct Professor of Physicaltibduca
the 1982-1983 year.

e Letter concerning request for Lindsey to serve as head coach statdtvefflate of
July 1, 1982 up to June 30, 1983.

e Board of Regents policy allowed for termination of the contract at anjayntiee

President of the University in an academic-administrative assignment.

Lindsey signed the letter on July 7, 1982.

In that time, previous athletic director and president were replaced.

Arizona experienced its worst season record in its history (4-24).

Lindsey was informed around March 15, 1983 his contract would not be extended

past its current term.

e Arizona cited three reasons for termination: “1) the communication redats
between Lindsey and certain players on the basketball team; 2) Lindsey's{zrospe
for a successful recruiting effort; and 3) the technical tasks of rebuildéng th
University Basketball Program”

I ssue(s): Did the defendants breach the contract of implied covenant of good faith and fair
dealing?

Should there be any damages awarded for alleged breach or emotional stress?

Holding: Court held there was a breach of contract from Arizona on the implied covenant of
good faith and fair dealing on evidence there was promise by Arizona to exteodtitaetc

three years, but was terminated in first season. Court vacated rulingrtbcma&ah damages

for loss of future earnings, and also held Lindsey was not due any damages fatlwmnili

and emotional distress.

Rationale:

e Court stated University’s oral representations may create question asrfaatyfor
may modify as to terms of a contradlagenseller v. Scottsdale Memorial Hospital,
147 Ariz. 370, 710 P.2d 1025 (1985)

e Therefore, despite the written letter for a one year contract, evidéocal
representations of search committee and athletic director meant to hicathefar
four years.
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Breach of contract

Lindsey was not entitled maintain action for both breach of contract and breach of
implied covenant of good and fair dealiftawlings v. Apodacd,51 Ariz. 149, 158,
726 P.2d 565, 574 (1987)

Court affirmed trial court decision to award damages for reasons of sufficient
evidence for a University breach of contract on depriving Lindsey threegfears
employment. Rule 61 Ariz.R.Civ.P. 16 A.R.8gltz v. Holder, 101 Ariz. 247, 251,
418 P.2d 584, 588 (1966)

Damages

Fees

Lindsey could not recover damages for future earning power or capacity irch brea
of employment contracBerry v. Apache Junction Elementary School District No.
43,20 Ariz.App. 561, 563, 514 P.2d 514, 516 (1973)

Computation of damages in recovery for injury to reputation is too speculative and
the damages may not be presumed reasonably under the review of the parties in
contract negotiations therefore not permittedgelman v. Peruvian Associatd27
Ariz. 504, 506, 622 P.2d 63, 65 (App.1980)

Court vacated ruling of Lindsey being due damages totaling $480,000 for loss of
future earning power.

Court held trial court was not incorrect in awarding attorney fees of $91, 312 by
applying the multiplier of 1.3 lodestar figure in determination for breach of ichplie
covenant of good faith and fair dealing. A.R.S. 8§ 12-341.01.

Emotional Distress

Lindsey was not entitled to any award of damages for humiliation and emotional
stress form the termination as they are also not generally awarded focla dfrea
contract.
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Monson v. State, 136 Or. App. 225 (1995)

Facts:

On or about March 23, 1983, Don Monson entered into contract with the University

of Oregon as the head men’s basketball coach through the term of January 30, 1987.
Only compensation provision was starting annual salary of $52,000.

Contract designated coach as a “professor, with all the rights and privlieges

faculty member, except for tenure and promotion.”

Monson signed a “Notice of Appointment and Contract” on January 27, 1986 that
stated his position as an “officer of administration, non-tenure related hsitlank

of professor and title of head men’s basketball coach”, and extended his coatract fr
period of July 1, 1987 to June 30, 1990.

Two years later, the Monson signed another contract extension through June 30, 1992
and was subject to Oregon Administrative Rules of the Oregon State Boardef Hig
Education.

Contract extended once more to date of June 30, 1994.

Monson earned outside income through camps and outside contracts to no mention in
any of his notice of appointments and contract.

Oregon Athletic Director, Bill Byrne, referenced the role of men’s baakdé#am to

help generate revenue for program and non-revenue sports expenses.

On March 17, 1992, Monson was officially reassigned to head men’s golf coach and
fund raiser followed by offer for compliance position on April 29, but with full

intentions of Oregon to honor the coach’s contract.

Monson stated acceptance of the reassignment would be “professional suicide, and on
May 18, 1992, Oregon considered Monson resigned due to failure to accept the
position.

I ssue(s): Does reassignment of position constitute as breach of contract in the subject
contract?

Is coach entitled to receiving outside income lost at action of removal of héadliadis
coach title?

Holding: Court held the “trial court erred in not directing a verdict in the state’s"fago
reassignment did not violate coach’s contract, and therefore without breach dkere w
need to attend to entitlement of outside income issue.

Rationale: Intention/Interpretation

Directed Verdict

Whole record will be considered in decision of Court of Appeals for directed verdict,
but the court will view evidence in favor to plaintiScholes v. Sipco Services &
Marine, Inc.,103 Or.App. 503, 506, 798 P.2d 694 (19®¥pwn v. J.C. Penney Co.,
297 Or. 695, 705, 688 P.2d 811 (1984)

Reversal will only be contingent upon the finding of no evidence a jury could have
found for Monson as it is only correct to rule for directed verdict when there is
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complete absence of proof of an essential issue, or when there is no conflicting
evidence and it is susceptible of only one construcbemley v. Mutual of Omaha,
251 Or. 333, 336, 445 P.2d 505 (1968)

Reassignment

e University did not violate coach’s contract by reassigning him as golf coach or
basketball rules compliance coordinator because Oregon had the right tareassig
under reference statute allowing Oregon to reassign personnel in accordance with
staff needs. Or.Admin.R. 580-21-318

e University also had right to reassign e¥encausebased on the reason accordance to
staff needs and the staff member was “no longer the most effective perduoa for t
position.” OAR 580-21-325

Interpretation

e Court interprets statute or regulation by determining the intent its cselaéslenfein
and Perlenfein316 Or. 16, 20, 848 P.2d 604 (1993)

e Undefined commonly used words in statutes are given their “plain, natural, and
ordinary meaning” normallywWebster's Third New International Dictionat$12
(Unabridged 1976)
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Campanelli v. Bockrath, 100 F.3d 1476 (1996)

Facts:

Louis Campanelli became head men’s basketball coach of University of Gialjfor
Berkeley (Cal) in 1985.

Campanelli was fired under an at-will termination clause in his employrcoetriact

on February 8, 1993.

Pursuant to the terms of Campanelli's employment contract with the Unjyéreit-
Athletic Director Robert Bockrath recommended Campanelli's terminatidrVice-
Chancellor Daniel Boggan, acting on Bockrath's recommendation and on behalf of
the University regents, effected the termination.

Plaintiff's complaint pointed to three success losses and displeasure froem form
athletic director Bockrath.

Campanelli's career record at the University was 123-108, a winning @&ye¢hat

was better than those achieved by the four head coaches who had preceded him.
Bockrath and Boggan issued statements to San Francisco Chronicle that Campanelli
was fired for psychologically and verbally abusing players.

Plaintiff cited these circumstances had hindered him from finding a new bdkketba
coaching job, and believed he was deprived of his liberty interest without due process
because of the comments.

I ssue(s): Was there a denial of liberty interest without due process violation in the
termination of the plaintiff?

Holding: The court found the coach presented facts adequate to establish that university
officials imposed stigma on him, and that there was the presence of alldg&tyatory
statements in the course of his termination. Also the district court impropayigdptfact
finder” in comparison of behavior of coach and if alleged statement were sigiistéaise.
Reversed and Remanded.

Rationale:

Scope, Standards, and Extent

Court of Appeals started anew, de novo, to review the district court's order of
dismissal for failure to state. Fed.Rules Civ.Proc.Rule 12(b)(6), 28 U.S&oke v.
Travelers Corp.58 F.3d 434, 436-37 (9th Cir.1995).

In reviewing dismissal for failure to state claim, review is ledito contents of
complaint, and court would accept all of plaintiff's allegations of matetalas true
and construe them in light most favorable to hirgabright v. United State85
F.3d 472, 474 (9th Cir.1994\ational Wildlife Fed'n v. Espy5 F.3d 1337, 1340
(9th Cir.1995).

Court reversed the dismissal due to plaintiff's ability to prove a set of fastgport
of claim that would entitle him to relieflountain High Knitting, Inc. v. René1
F.3d 216, 218 (9th Cir.1995)

Termination/ Liberty Interest
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Campanelli used facts of documented statements by University offamalshus
inability to find employment as a basketball coach in order to establish an onpose
stigma by university officials for purposes of his claim that he was deprivézediyl
interest without due process. U.S.C.A. Const.Amends. 5, 14.

Question of whether defendants' statements rise to level of stigmatizihgyer for
purposes of employee's claim that his or her liberty interest to engag®inon
occupations of life has been denied without due process, is question Stifeiten

v. Wadsworth Veterans Hosp37 F.2d 361, 366 (9th Cir.1976):

Being no bright-line rule that post termination statement are not made i adurs
termination, the coach can establish the defamatory statements thatdedtter his
termination are so closely related that the release from employmegitetame
stigmatizing in the public eye as to cause a denial of liberty interesttodiw
employment as basketball coach. U.S.C.A. Const.Amends. Blatdey v. County of
Du Page,715 F.2d 1238, 1246-47 (7th Cir.1983)

There must be some temporal nexus between alleged defamatory statemhents a
termination in order for claim to meet requirement that statements veete im

course of termination. U.S.C.A. Const.Amends. 5, 14,

Court found the seven to nine-day period between Campenelli’s termination and
publication of statements did not reduce the temporal connection of the statements
and termination, and therefore establishing alleged defamatory stademneeatmade

in course of termination to claim that officials deprived him of liberty intexgbout
due process.

The question of truth or falsity must be decided based on the basis of evidence, and
from the face of the complaint the court cannot hold at the pleading stage that the
coach accepted the accuracy of the defendants’ alleged charges.

U.S.C.A. Const.Amends. 5, 14; Fed.Rules Civ.Proc.Rule 12(b)(6), 28 U.S.C.A.
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Board of Trustees of State Institutions of Higher Learning v. Brewer, 732 So.2d 934 (1999)

Facts:

Billy Brewer was employed as head football coach of the University cissippi
Brewer’s employment contract extended until June 30, 1997.

The University of Mississippi terminated the coach’s contract on July 15, 1994.

The university gave reason of failure to maintain control of the program and pointed
to two NCAA investigation in 1986 and 1994 with findings of recruiting violations
The decision to terminate was upheld by Athletic Director ,Warner Alfowdittze
University’'s Personnel Action Review Board.

I ssue(s): Did the circuit court have jurisdiction to breach of contract hearing?

Holding: Court found the circuit court had jurisdiction of the case.

Rationale:

Jurisdiction

Lack of jurisdiction may be raised at any time. Rules Civ.Proc., Rule Rgdgers

v. City of Hattiesburg99 Miss. 639, 643, 55 So. 481, 482 (1911)

Therefore, the claim of Board of Trustees that Brewer had failed to follow
requirements of statute governing certiorari proceedings in circuit caud lbe

raised. Rules Civ.Proc., Rule 12(Mississippi State Personnel Bd. v. Armstrong,

454 S0.2d 912, 914-15 (Miss.1984).

Brewer's action in circuit court was not an attempt to seek reinstatédmaungt an
appeal from the decision of the University or the Board's approval, but was instead a
separate breach of contract action for damages. Code 1972, 88§ 11-51-93, 11-51-95
The circuit court has original jurisdiction over all breach of contract c@sesst. Art.

6, 8 156;City of Starkville v. Thompso843 So.2d 54, 55 (Miss.1971).
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Vanderbilt University v. DiNardo, 174 F.3d 751 (1999)

Facts:

Gerry DiNardo was hired and entered into contract with Vanderbilt University on
December 3, 1990.
The original contract was for a full five year term including reciprogaidiated
damages clauses.

Dinardo was offered a two-year extension on August 14, 1994, whereby DiNardo
expressed interest but wanted to talk it over with his lawyer, Larry DiNardo.
Coach DiNardo would go on to sign the addendum with the consideration Larry
DiNardo would have to sign it as well before it would be finalized.

Larry DiNardo received a copy by fax of the addendum whereas he offeredhey furt
suggestions to the document.

Coach DiNardo went on to accept head coaching position at Louisiana State
University on December 12, 1994.

After not receiving payment from DiNardo for liquidated damages under the térm
the contract, Vanderbilt filed for a breach of contract action to recover the tegiida
damages for the remaining year of the contract plus the two extendedfyters
addendum.

I ssue(s): Was the liquidated damages clause reasonable and enforceable for an alleged
breach of contract?

Holding: The Court of Appeals held that the liquidated damages clause was not
unenforceable and there were no liquidated damages rights waived. Also the addendum
extended the original contract’s liquidated damages provision in plain terms, bas¢heas
remanded as there was not clear evidence of acceptance on the behaHrdbDaX the

addendum.

Affirmed in part, reversed in part, and remanded.

Rationale:

Liguidated Damages

Payment of liquidated damage, which refers to the monetary amount of just cost of
damages for a breach, may be agreed upon by contracting parties undawstate |
Beasley v. Horrell364 S.W.2d 45, 48 (Tenn.Ct.App.1993)

Under state law, liquidated damages provision will not be enforced if amount
constitutes a penalty, which is defined as a “designation to coerce perforrgance b
punishing default.”

Court found that DiNardo was hired in a “unique and specialized position”, and
agreed Vanderbilt would suffer damages if DiNardo prematurely terrdihae
contract.

The liquidated damages provision was found to be reasonable and not a penalty
therefore the calculation of number of years left on the contract multiplied by
DiNardo’s annual salary was enforceable under Tennessee staBnidtvy.
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American General CorporatiofNo 87-79-I1, 1987 WL 15144 (Tenn.Ct.App. Aug.5,
1987)

e “Reasonableness” based on Vanderbilt's ability to present evidence aff datoages
including recruiting new coach, moving cost moving staff, and salary difference i
coaching staffsKimbrough & Co0.,939 S.W.2d at 108

e Vanderbilt did not waive rights to liquidated damages by granting DiNardo
permission to meet with officials about the L.S.U head coaching position belsause t
grant did not authorize DiNardo to terminate the cont@leattem, Inc. v. Provident
Life & Accident Ins. Co676 S.W.2d 953, 955 (Tenn.1984)

Addendums/ Contract Construction

e The language of the addendum provided for a wholesale extension of the entire
contract, which would include the liquidated damages clause under state law.

e The rights and obligations of contracting parties are governed by theimwritte
agreementdillsboro Plaza Enterprises v. MooB860 S.W.2d 45, 47
(Tenn.Ct.App.1993)

e Under Tennessee law, when agreement is unambiguous, the meaning is a question of
law, and it should be enforced according to its plain teRithland Country Club,
Inc. v. CRC Equities, Inc832 S.W.2d 554, 557 (Tenn.Ct.App.1991).

Acceptance

eUnder Tennessee law, parties may accept terms of a contract and makeride ¢
conditional upon some other event or occurrebigney v. Henry656 S.W.2d
859, 861 (Tenn.Ct.App.1983).

eCourt found conflicting evidence to argument to determine if the proper acceptance
was in place to make the addendum an enforceable contract.
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Price v. University of Alabama, 318 F.Supp. 2d. 1084 (2003)

Facts:

Michael Price was hired as the University of Alabama’s head football coach i
January of 2003.

At an event outside official University business in Pensacola Florida in April 2003,
Price was reported for supposed behavior unbecoming.

Price informed Alabama’s Athletic Director and President Robert E."@{ignly and
honestly” about the events that had occurred.

A meeting was called on May 3, 2003 to attend to the accusations of Price’s conduct.
After the meeting, President Witt announced the termination as head football coach
for the reason of “conduct inconsistent with the policies of the University”.

I ssue(s): Was there wrongful termination through a breach of contract by University and
President Robert Witt?

Is the plaintiff due compensation for his termination and a post-terminationdaadn
appeal of his termination?

Holding: Case dismissed. There was no breach of contract found as the contract was held a
a void agreement therefore Price had no property right, and President Wibwdgo have
immunity. Thus, no compensation was due to Price.

Rationale:

State or Government Officers or Agencies / Immunity

Wrongful termination damages suit against the president of state university in his
official capacity was barred by court cited Eleventh Amendment U.S.C.A.
Const.Amend. 11,

Bd. of Trs. of Univ. of Alabama v. Garréd31l U.S. 356, 363, 121 S.Ct. 955, 148
L.Ed.2d 866 (2001)

President Witt had “qualified immunity” by proving he had acted within the scope of
his discretionary authority, and therefore did not owe Price compensatiorefyedll
breach of contract.

In the personal capacity suit by Price President, there was no knowingoviati

any federal law as well as the president had “qualified immunity”

U.S.C.A. Const.Amend. 14; 42 U.S.C.A. § 1983.

Due Process / Property Rights

Due Process rationale follows U.S.C.A. Const.Amend, 14.

There was no support to claim violation of due process rights as Price did not have
property interest because there was no valid employment contract betwpartitse
because termination clauses of liquidated damages were still under negotiati
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Bd. of Regents of State Colls. v. Rd8 U.S. 564, 577, 92 S.Ct. 2701, 33 L.Ed.2d
548 (1972).

e There must be an established deprivation of a liberty interest without due process of
law, when government employee is discharged, the employee must show:
e False statement
Of stigmatizing nature
Attending discharge
Made public
By government employer
Without meaningful opportunity for an employee name clearing hearing
U.S.C.A. Const.Amend, 14Varren v. Crawford927 F.2d 559, 565 (11th Cir.1991)

e With no evidence of stigmatizing natured statements, the Alabama President did not
violate any liberty interest of football coach therefore barring wrongfatination in
the violation of a Price’s due process rights.

Statue of Frauds

e Due to noncompliance with Alabama statue of frauds, the supposed wrongfully
terminated contract rendered void, and as a void agreement Price did not have support
for his claim of a property interest.

e The Alabama Statute of Frauds in part is cited by court:

“In the following cases, every agreement is void unless such agreement or some note or
memorandum thereof expressing the consideration is in writing and subscribed by the
party to be charged therewith or some other person by him thereunto lawfully authorized
in writing:”

“(1) Every agreement which, by its terms, is not to be performed within one year from the
making thereof;”
Ala.Code § 8-9-2 (1975).
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Northeastern University v. Brown, 17 Mass. L. Rptr. 443, 2004 WL 616225 (2004)

Facts:

Donald Brown Jr. began as head coach in 2000.

On or about July 8, 2003, entered into a written contract extending end of 2007-2008
football season with considerable salary increases for the entire fat#fall

included.

Articles VIII and IX of the contract contained “outside employment” dipiidated
damages” clauses respectively.

January 2004, Brown and Northeastern discuss and agreed to enter into new contract
with addition of year long extension through 2009 in attempts to keep Brown satisfied
and employed as head coach.

Before formation of written contract, University of Massachusetts (WMseeks and

is denied permission to contact Coach Brown about vacant head coaching job.
Northeastern and UMass are both members of the

On February 6, 2004, Brown called Northeastern AD David O’Brien that he had
turned down offer of the head coaching position at UMass

Brown formally resigned and was announced as the new head football coach at
UMass on February 9, 2004

Northeastern believed liquidated damages was insufficient remedy wids&JMsso

being a member of same conference competing on many levels outside field of
competition.

Brown and UMass were both listed as defendants in the suit.

I ssue(s): Was there a breach of contract by coach of irreparable harm to causeanjuncti
against employment?

Can injunction be placed on UMass for alleged inducement by Brown to breach his contract?

Holding: The court ordered preliminary injunction against Donald Brown working in any
capacity for the University of Massachusetts. In regards to UMassnioraly injunction
was denied without prejudice.

Rationale:

Breach of Contract/ Contract jumping

Cited Judge in description of contract jumping ca3eisoit Football Co. v.

Robinson 186 F.Sup. 933, 934 (E.D.La.1960),

Contract for major universities is same as a contract exists in rest df aod the

court found a clear breach of contract by Coach Brown, and evidence of UMass
inducement of Brown to breach his dujew England Patriots v. University of
Colorado,592 F.2d 1196 (1st Cir.1979).

Even in presence of liquidate damages provision, specific performance or an
injunction can be granted to enforce a duty in case of a breach of duty. Restatement
(Second) of Contracts, § 361
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It is upon the basis of the parties intentions deduced from the whole instrument and
circumstances that how a provision for a penalty or liquidated damages will be judged
as whether it is intended as security for performance or an alternativéaionaance.

Rigs v. Sokol318 Mass. 337, 342-43 (1945)

In the provision of Brown’s liquidated damages clause stating it would be “adequate
and reasonable compensation to the University[,]” the court found the statenient dea
with monetary loss of the contract, and there were no intentions for the liquidated
clause served as alternative to performance.

Found there was strong evidence of irreparable harm for preliminary injunction
against the Northeastern University based on Brown’s program knowledge, and
competition, direct and indirect, for recruits and media coverage as wedlyarsgpl

each other every yedPackage Indus. Group v. Chend&ew England Patriot592

F.2d at 1199.

Court decided against an injunction upon UMass stating an injunction placed on
Coach Donald Brown would “suffice to achieve the result needed in this case.”
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Richardson v. Sugg, 448 F.3d 1046 (2006)

Facts:

Nolan Richardson was hired as head coach of University of Arkansas baskethall tea
in 1985 where he had a successful career covering seventeen seasons.

Richardson was hired by J. Frank Broyles, athletic director, as the &cst ikad

coach in the history of the school.

A new contract was created in October of 2000.

In 2002 when the team went 14-15, Richardson makes comments on more than one
occasion that Arkansas could replace him by buying him out.

After several meetings between Broyles and Chancellor John Whitsslisgu
Richardson’s comments, they believed the comments were harmful to the ypivers
and gave the coach the option to resign or retire on February 28, 2002.

Richardson refused to resign or retire, and Arkansas terminated him on March 1,
2002.

The termination was reviewed and confirmed by Arkansas President Alan Sugg.

I ssue(s): Was coach wrongfully terminated by the University of Arkansas for race and publ
comments?

Holding: The appellate court found in favor of the school affirming the decision of the
district court. The court found under a mixed-motive analysis that termination wasdet
because of race and the comments made by Richardson were detrimental toehgtyini

Rationale:

Contract Conditions / Discrimination

An employee cannot prospectively waive their right rights under Title VII,
discrimination law. Alexander v. Gardner-Denver Co., 415 U.S. 36, 94 S. Ct. 1011,
39 L. Ed. 2d 147 (1974)

Defendants argued bar to waive rights was limited to collective bargaining
agreements, but court review of Supreme court decision found no such limit.
Submitting a claim to arbitration does not constitute a waiver of rights sismpably
satisfied as part of a settlement agreement.

A contract may go against public policy in attempt to settle potential misetion
claims as an employer may not pay for the authority to discriminate. Adarhgip. P
Morris, Inc., 67 F.3d 580, 584 (6th Cir. 1995)

The defendants argued that the Richardson ratified his waiver clause pirartee
guaranty money from the Arkansas, and could not bring suit unless he tendered back
the guaranty.

Court ruled the case was not barred by ratification or tender back doctrirfeeead t
could not be waiver of Title VII claims. Oubre v. Entergy Operations, Inc., 522 U.S.
422,118 S. Ct. 838, 139 L. Ed. 2d 849 (1998)
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Mixed motive

¢ A mixed-motive case is one in which "it has been shown that an employment decision
resulted from a mixture of legitimate and illegitimate motives."évitaterhouse v.
Hopkins, 490 U.S. 228, 232, 109 S. Ct. 1775, 104 L. Ed. 2d 268 (1989).

e A plaintiff must show a specific link between the termination and discrimination to
show merit for a mixed-motive inquiry. Philipp v. ANR Freight Sys., Inc., 61 F.3d
669, 673 (8th Cir. 1995)

e Court found time between Broyles’ remarks and the termination decision relevant t
determination for whether discriminatory animus was a reason for the téomina
Simmons v. Oce-USA, Inc., 174 F.3d 913, 916 (8th Cir. 1999).

Termination theory

e Court found “cats-paw” theory fails in this case as per the rule the decaienm
Broyles, made an independent decision to terminate Richardson and was nog carryin
out anyone else’s discriminatory motives.

e Court found defendants reason for termination legitimate and nondiscriminatory and
thus presumption of “race-based animus” was gone.

e While the First Amendment protects public employees’ speech of public inteeest, t
court recognizes the balancing test between the interests of the empidybe a
administration of the employer. Pickering v. Board of Education, 391 U.S. 563, 568,
88 S. Ct. 1731, 20 L. Ed. 2d

e Matters of racial discrimination are of public concern in the context of tee Fir
Amendment. Connick v. Myers, 461 U.S. 138, 103 S. Ct. 1684, 75 L. Ed. 2d 708
(1983)

e Richardson’s comments were found not to be a matter of public concern and also had
undermined “the effective functioning of the public employer’s enterprisankir v.
McPherson, 483 U.S. 378, 388, 107 S. Ct. 2891, 97 L. Ed. 2d 315 (1987)).

e Record showed support of damage on the university from Richardson’s statement,
and any First Amendment privilege was outweighed by the public interest.

e As there was enough evidence to support termination decision before Richardson’s
March 24 statement, the court did not need to reach the coach’s First Amendment and
retaliation claims.
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O’Brien v. The Ohio State University, 2006 WL 571043 (Ohio Ct.Cl.), 2006 -Ohio- 1104
(2006)
Facts:

e The case deals with a breach of contract case in terms of the terminatiea cf the
coach'’s contract.

e Jim O’Brien was the head basketball coach for The Ohio State Universitye@®Br
contract was terminated “with cause” according to Ohio State.

e (O'Brien’s case stands on belief that Ohio State breached his contrachiyhfim for
the NCAA violation of loaning “potential recruit” Alex Radojevic $6000.

e (O’Brien holds to the idea that Ohio State breached their contract with their
termination without cause, and he is seeking a ruling and damages to that point.

e The loan was kept secret until six years after the initial loan. QiBvaes first to
inform Ohio State Athletic Director of the loan. One week later Coach O’'Brien’
contract was terminated.

Issue: Did the defendant, The Ohio State University, breach Coach O’Brien’s contract by
terminating him for the NCAA infraction?

Holding: Yes. The court ruled in favor of the plaintiff deciding the defendant breached the
plaintiff's contract.

Rationale:
“Termination for cause”

e The plain language of the contract is clear in issues that not every failure of
performance provides cause for termination.

e Court made determination if reasonable expectations of the parties werenoebpr
using the contract language and testimony of the paRiessell v. Ohio Outdoor
Advertising Corp(1997), 122 Ohio App.3d 154, 701 N.E.2d 417

e Ohio State University did not have standing to enforce the “termination for’cause
clause. To satisfy the terms of the contract for termination, at least one of the
following must have occurred under Section 5.1 of the agreement: Restatement
(Second) of Contracts § 241.

1. “Material Breach”- “Under common law, “a material breach is aifaito do
something that is so fundamental to a contract that the failure to perform that
obligation defeats the essential purpose of the contract or makes it imptmsible
the other party to perform under the contract” (O’Brien v. OSU, 2006).

Kersh v. Montgomery Developmental Gir987), 35 Ohio App.3d 61, 62-63, 519
N.E.2d 665

2. “Major infraction”- “a violation by Coach of applicable law, policy, rule or
regulation of the NCAA or the Big Ten Conference which leads to a “major”
infraction investigation by the NCAA or the Big Ten Conference and which
results in a finding by the NCAA or the Big Ten Conference of lack of
institutional control over the men’s basketball program or which results in Ohio
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State being sanctioned by the NCAA or the Big Ten Conference (O’Brien v.
OSU, 2006).”
a. NCAA had not provided any sanctions at the time of termination.

3. “Criminal conduct™ “any criminal conduct by Coach that constitutes moral
turpitude or other improper conduct that, in Ohio State’s reasonable judgment,
reflects adversely on Ohio State of its athletic programs (O’Brien v., Q306).”

a. No criminal conduct was in question.

Court found that O’Brien’s breach and NCAA infraction was not a “material bfeac

“major infraction, or “criminal conduct” as listed in the contract.

Therefore Ohio State terminated O’Brien without “cause”, and would be held

responsible for damages at a later hearing.
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West Virginia University Bd. of Governors ex rel. West Virginia UniversitRodriguez,
543 F.Supp.2d 526 (2008)

Facts:

On December 21, 2002 entered into the Employment Agreement with West Virginia
as the head coach of the football team and the term running until January 15, 2007.
First amendment to the contract occurred on June 24, 2006 to extend the term until
2013.

The second amendment to the employee agreement on August 24, 2007 extended
Rodriguez’s term another year through 2014, and increased the amount to be paid by
Coach if he terminated the contract term early.

West Virginia University head football coach Richard Rodriguez resigned on
December 19, 2007 to become the new head coach at the University of Michigan.
The contract between Rodriguez and West Virginia called for liquidated damages of
four million dollars if Rodriguez resigned early and took another job at an institution
of higher education according to contract and First and Second Amendments to the
contract.

Rodriguez contended he was a citizen of the state of Michigan.

I ssue(s): Does diversity jurisdiction apply for the action between the two parties?

May the University have permission for jurisdictional discovery?

Holding: The court held against diversity jurisdiction as the University was an arm of the
state and therefore not a required citizen. Therefore it granted motion to remandistritte
court for ruling, but denied the motion for costs, expenses or attorney fees. Thef'laintif
motion for jurisdictional discovery was denied as moot.

Rationale:

Jurisdiction

Court had to first to determine if it had “original jurisdiction” over the plaitstiff
claims.

Party seeking removal has burden of expressing jurisdiction.

Maryland Stadium Authority v. Ellerbe Becket Incorporaé@l; F.3d 255, 260 (4th
Cir.2005)

Federal courts must interpret removal statutes strictly due to “fessher@oncerns” in
removal jurisdiction as federalism lays out a balance of powers givitegcstarts
priority before a federal coutshamrock Oil & Gas Corp. v. Shee?43 U.S. 100, 61
S.Ct. 868, 85 L.Ed. 1214 (1941)

The federal court remanded the case to state court as it was determicasketded
not have federal jurisdiction.

Citizenship

Rationale of court was shaped by diversity jurisdiction statue 28 U.S.C. § 1332.
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A state is not a “citizen”
Moor v. County of Alamedd,11 U.S. 693, 717, 93 S.Ct. 1785, 36 L.Ed.2d 596
(2973)

Diversity jurisdiction does not exist in a suit between a state and a citizeotbier
state.

Maryland Stadium Authority v. Ellerbe Becket Incorporati] F.3d 255, 260 (4th
Cir.2005)

A public entity is not “citizens of a state” if they are determined to be andarm
alter ego of the state” under the requirements of the statute for diverstygtion.
All parties must be “competent to sue, or liable to be in sued “ in a United States
federal court as to represent all interest for a diversity jurisdictionciar detween
citizens of different stateStrawbridge v. Curtiss3 Cranch 267, 7 U.S. 267, 2 L.Ed.
435 (1806)
The court cited the Eleventh Amendment or for purposes of citizenship under statute
governing diversity jurisdiction, a four-factor test applies to determindlgcpntity
as arm of the state:

1. “whether the judgment will have an effect on the state treasury” (potential

benefit)

2. “whether the entity exercises a significant degree of autonomy frostate?

3. “whether the entity is involved in local versus statewide concerns”

4. *how the entity is treated as a matter of state law.”
Ram Ditta v. Md. National Capital Park & Planning Comra22 F.2d 456 (4
Cir.1987)

U.S.C.A. Const.Amend. 11

By the four factor test, the federal court found that West Virginia Univeasttyits
board of governors were “arms and alter egos of the state” under diversitygiion
statue therefore not “citizens” because of the university since dantaggs svould
affect state funds, numerous states ties, educating youth was stateveiele cand
West Virginia law clearly defined a university as a part of the.sfdt¢a.Code 88
12-2-2, 18-11-1.

City of Morgantown v. West Virginia Board of Reget#/ W.Va. 520, 522, 354
S.E.2d 616, 619 (1987)

State ex rel. Board of Governors of West Virginia University v. Sig#s\W.Va. 428,
59 S.E.2d 705 (1950)

University of West Virginia Board of Trustees v. Ge4f5 W.Va. 118, 516 S.E.2d
741 (1998)
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Baldwin v. Board of Supervisors for University of Louisiana System, 2009 WL 1879476
(La.App. 1 Cir.), 2008-2359 (La.App. 1 Cir. 6/30/09) (2009)

Facts:

Jerry Lee Baldwin began employment as University of Louisianafayéte (ULL)
in December 1998.

Formal contract was approved in April of 1999.

Coach Baldwin was relieved of head coaching duties after three seasons on
November 26, 2001with his salary being paid throughout the contracts term.
Baldwin believed there was an alleged breach of contract, intentional anceneglig
infliction of emotional distress, tortious interference with a contract, amskeadf
rights as well as racial discrimination.

ULL referenced the three losing seasons and significant drop in attendano@e
pending NCAA rule that ULL must maintain a higher average of attendance to
maintain its Division 1-A status

I ssue(s): Were there valid breach of contract and racial discrimination clainfseby t
plaintiff?

Holding: The court vacated previous judgment in favor of the plaintiff awarding him
damages of over two million dollars due to more than one consequential error in the fact
finding process, and remanded for a new trial

Rationale:

Juror selection

Race or gender may not be sole reason for asserting a peremptory chaiguge.
C.Cr.P. art. 795C
Court must show three-step analysis f@atsonchallenge to a peremptory strike:
1. Determination if defendant exercised peremptory challenge on the basis of
race.
2. If shown, prosecutor has burden of supplying a sufficing race-neutral
explanation.
3. Court deteremines if defendant has proved purposeful discrimination.
Alex v. Rayne Concrete Servie®05-1457, 2005-2344, 2005-2520, p. 15n. 11
(La.1/26/07), 951 So.2d 138, 150 n. 11

Court found defect in jury selection as a structural error hindering tharidatef
process and created possibility of impermissible prejudice against the defenda
Munch v. Backer2004-1136, pp. 4-5 (La.App. 4 Cir. 12/5/07), 972 So.2d 1249,
1251-52,.

Expert Witness expert qualification errors
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The trial court is charged with the duty of performing a “gatekeepingtifumto
ensure that the expert testimony is not only relevant, but also reKaltéo Tire
Company, Ltd.526 U.S. at 152, 119 S.Ct. at 1176;

Unfortunately, the erroneous designation as an expert in the disputed arecdh&place
unwarranted level of importance on unsubstantiated and admittedly subjective
opinions. Where the testimony of a key witness is deemed unreliable, the ggssibili
of prejudice is significantly increased, and the jury's ability to fairtgmeine the

facts is not only negatively impacted, but is interdickgdnklin v. Franklin,2005-
1814, pp. 7-8 (La.App. 1 Cir. 12/22/05), 928 So.2d 90, 94,

Jury verdict

Under Louisiana law, it is unlawful for an employer to “[ijntentionally faitefuse
to hire or to discharge any individual, or otherwise to intentionally discriminate
against any individual with respect to his compensation, or his terms, conditions, or
privileges of employment, because of the individual's race, color, religiomrse
national origin.” LSA-R.S. 23:332 A(1).
Plaintiff has initial burden to show:
1. He was member of a racial minority
2. He was qualified for the position he was discharged
3. The position was filled by a person who was not a member of a protected
minority class.
St. Mary's Honor Center v. Hick§Q9 U.S. 502, 113 S.Ct. 2742, 125 L.Ed.2d
407 (1993);

In a “mixed-motive” case, the University must show termination would have odcurre
regardless of the issue of raBeice Waterhouse490 U.S. at 239-241, 109 S.Ct. at
1785

Trial court committed reversible error in denying motion for new trial duettah
findings of jury which were inconsistent with the judgment. LSA-C.C.P. art.1972

Jury Vote

“If trial is by a jury of twelve, nine of the jurors must concur to render a verdic
unless the parties stipulate otherwise.” LSA-C .C.P. art. 1797B

Reversible Error was found in review that trial court was “clearly egdlly wrong”
in finding nine affirmative votes.
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Cyprien v. Board of Sup'rs ex rel. University of Louisiana System, 5 S0.3d 862 (2009)

Facts:

e Glynn Cyprien interviewed for head coaching position at University of Louisiana
Lafayette (ULL) on April 25, 2004 while an assistant at Oklahoma State University

e Resumes were faxed by a student worker from Oklahoma State to AthletitoDire
Nelson J. Schexnayder, Jr. and Anthony Daniel on April 28 and May 1 in 2004.

e Resume indicated Cyprien had earned a B.S. degree from the Universityasfalex
San Antonio (UTSA), but in reality only attended UTSA from 1987 and 1990 without
earning a degree.

e Cyprien was hired by ULL with a hire date of May 19, 2004 as where he was required
to fill out a Personnel Data Booklet Form.

e The form indicated facts that he had obtained online degrees from Lacrosse
University and only attended UTSA in contrast to his faxed resumes

e OnJuly 16, 2004, Cyprien was fired for lying about his academic credentials
following a newspaper article ithe Times-Picayun&tating the resume falsity.

e Mr. Schexnayder and Elwood Broussard, ULL’s Director of Personnel Services,
allegedly made false statements about Cyprien and “resume fraud”

e Cyprien believed he was owed damages for defamation and bad faith breach of
contract

I ssue(s): Was there a valid defamation claim against the defendants?
Did the defendants breach Cyprien’s contract on a bad faith basis?

Holding: The court held there could be no conclusion of defamation as the statements by
made by ULL regarding Cyprien’s resume were not false. Due to thé/fedpeesented
academic credentials, there was no breach of contract as the ULL haa iasi€yprien

due to failure of cause.

Rationale:
Burden of Proof

e According to court, it is the burden of the mover, ULL, for producing evidence on
their motion for summary judgment. LSA-C.C.P. art. 966(B).

e After the mover, ULL, satisfies the burden of proof for summary judgment, summary
judgment will be granted unless the non-moving party, Cyprien, brings evideace of
material factual disput&Vright v. Louisiana Power & Ligh)6-1181 (La.3/9/07)

e The false resume submitted by Cyprien asserted ULL’s position on estabhadhirig
of factual support for defamation and bad faith breach of contract claims.

Defamation

e Court defines defamation as “tort which involves the invasion of a person’s interest in
his reputation and good nantétzgerald v. Tucker98-2313, p. 10 (La.6/29/99), 737
So.2d 706, 715
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e Must be four elements for establishment of defamation cause of action
1. Statement concerning another
2. An unprivileged publication to a third party
3. Fault (negligence of greater) on the part of the publisher
4. Resulting injury
Trentecosta v. BeckR6-2388, p. 10 (La.10/21/97), 703 So.2d 552, 559

e Plaintiff must prove ULL published false statements, “with malice or othét’f
damaging Cyprien with defamatory wor@angelosi v. Schwegmann Bros. Giant
Super Markets390 So.2d 196, 198 (La.1980)

e Recovery may be barred even with presence of elements of defamationlabKiié
the defendant can show the statement was@roe.v. Grant01-0175, p. 9 (La.App.

4 Cir. 1/29/03), 839 So.2d 408, 416

e Court found the statements by ULL officials about Cyprien were not false asegbqui
for the defamation claim due to the undisputed fact the coach sent the university a
false resume, and therefore are entitled to summary judgment on defartation c

Termination / Breach of Contract

e ULL was valid in rescinding the employment contract with Cyprien due taréadf
cause resulting from misrepresentation of his academic credentials mtivdic
coach’s failure to earn a degree from an accredited four year istimeant he did
not meet qualifications of the job. LSA-C.C. arts. 1948-1950, 1967.

e Thus rescission did not constitute bad faith breach of contract.
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Garland v. Cleveland State University, 2009 Ohio 2838 (2009)
Facts:

e Michael Garland was hired as Cleveland State (CSU) head basketball coach in
April of 2003.

e Employee agreement had a defined term of three years and base shldimggnc
coaching perquisites.

e Basketball team had a tough first season under Garland with a 4 and 25 win/loss
record.

e New contract and contract extension signed in April 2004 that included new term
going through 2008 and a reassignment clause.

e In March 2006, meetings took place between Garland and athletic director, Lee
Reed, to discuss the future plans of the team

e Reed informed Garland on March 30, 2006 the program would be making a
change.

e Garland interpreted this as termination where the university only meant to
reassign Garland.

I ssue(s): Did Cleveland State breach the employment agreement when it removed Garland as
head basketball coach?

Holding: The court did not find a breach of contract to the agreement through reassignment
and found in favor of the University and assessing court fees to the plaintiff.

Rationale:
Breach of Contract

e Four element to recover for breach of contract:
1. Contract existence
2. Performance by the plaintiff
3. Defendant’s breach
4. Damages or loss as result of the breach
Samadder v. DMF of Ohio, Inc154 Ohio App. 3d 770, 2003 Ohio 5340, 798
N.E.2d 1141

e Court found the 2004 contract agreement valid and containing a legitimate
reassignment clause allowing CSU to act at “its discretion.”

e An employee’s obligation to understand that not every conflict with an employer
evidences a hidden intent to terminate the employee coriagison v. Dept. of
Rehab & Corr, Franklin App. No. 02AP-588, 2003 Ohio 988, P 25

e As Garland kept his salary and benefits mixed with no other signs of terminhéon, t
court found the actions of the university pursuant to the contract and therefore was
not a breach of contract on the part of CSU.

Interpretation

127



elt is a matter of law in the determination if a contract is ambigu®hm Historical
Society v. General Maintenance & Engineering (1®89), 65 Ohio App.3d 139,
146, 583 N.E.2d 340

e Common words of an employee contract will be given ordinary meaning unless
manifest absurdity results, or unless some other meaning is clearly iddicate
from the documentCochran v. CochraifAug. 12, 1982), Franklin App. No.
82AP-31, 1982 Ohio App. LEXIS 13133

e Contractual terms are ambiguous if the meaning of the terms cannot be deciphered
from reading an entire contract, or if the terms are reasonably sbéeé¢ptmore
than one interpretatiotunited States Fid. & Guar. Co. v. St. Elizabeth Med. Ctr
(1998), 129 Ohio App.3d 45, 55, 716 N.E.2d 1201

e Intent of the parties will be determined from the contract in the caseabttiect
is clear and unambiguoudattlin-Tiano v. TiandJan. 9, 2001), Franklin App.
No. 99 AP-1266, 2001 Ohio App. LEXIS 32

¢ CSU was found not to breach the agreement through the reassignment process as
the terms of the clause were clear and unambiguous in the contract.
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Kansas State University v. Prince, 2009 WL 4755466 (2009)

Facts:

Ron Prince began employment with the plaintiffs, Kansas State Unive¢Sity) (@and
K-State Athletics, Inc. (IAC), as head football coach on December 5, 2005.

The agreement was signed by all parties on February, 28 2006.

The contract gave KSU right to terminate contract at any time without aaus
exchange for stated amounts for each year determinate of the date ofttermina
Prince was terminated effective December 31, 2008.

The 2005 agreement contained an integration clause

New employment agreement was constructed and entered into in 2008 extending
employment for five more years beginning January 1, 2008.

2008 kept same right to termination without cause as well as same monetary amounts
of 2005 agreement.

The 2008 agreement modified 2005 integration clause to omit the agreement
“constitutes the entire agreement between the parties hereto and may bednodifi
only in a writing signed by the President of the University, the AthleticcRireand
Coach”

On August 7, 2008 Kansas State Athletic Director, Robert Krause, signed a
“Memorandum of Understanding” (MOU) with “In Pursuit of Perfection” (IPP)
owned by Ron Prince.

The MOU stated that IAC would pay set amounts to the IPP if the owner, Priace wa
terminated before the end of the employment agreement.

Prince was notified on November 5, 2008 that he was being terminated as KSU's head
football coach, effective December 31, 2008.

KSU paid Prince $1,200,000 required by the termination without cause provision of
his 2008 agreement.

No payment was paid to the MOU as the question remained of its validity.

I ssue(s): Does the court have the proper jurisdiction to hear case supported by diversity
jurisdiction.

Holding: Kansas State was not ignored as “arm of the state” thus did not have citizenship of
any state and not fraudulently joined so requirements for diversity jurisdictienlaging.
The improper removal of the case determined there was no award of fees and costs.

Rationale:

Diversity Jurisdiction

As federal removal jurisdiction is statutory in nature and is to be strimisted,
“those who seek federal jurisdiction must establish its prerequisites.”28 4. §
1441(a);McPhail v. Deere & C0.529 F.3d 947, 953 (10th Cir.2008)

All parties on one side of litigation must be of different citizenship from thespart
on opposing side to have “complete diversity”. 28 U.S.C.A. 8§ 1332. (Diversity
Jurisdiction statute)
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eDiversity jurisdiction requires suit to be between citizens of differetestand
Kansas State was found to be an instrumentality of the State of Kansas and thus is
not a citizen of any state for purpose of diversity jurisdiction. Postal Bglegr
Cable Co. v. State of Alabama
¢“Arm-of-the-state” doctrine is traditionally used to bestow sovereignunity on
entities created by state governments that operate as alter egoruanensalities
of the states. U.S.C.A. Const.Amend. 11.
eAlthough arm of the state test is applied most frequently in determining the
applicability of Eleventh Amendment immunity, it is equally applicable in
determining one's citizenship for purpose of diversity jurisdiction, whereatruci
guestion is whether State is the real party in interest. U.S.C.A. Const.Amend. 11;
28 U.S.C.A. § 1332.
eCourt looked at four factors in “arm of state” determination:
1. Character recognized under state law assessment
2. Autonomy consideration
3. Assessment of entity’s finances (state funding)
4. Entity’s concern between local or state afféilis Healthy[ v. Doyld, 429
U.S. [274] at 280, 97 S.Ct. 568 [50 L.Ed.2d 471
eIn addressing, as part of arm of the state analysis, charact&eddcrientity under
state law, state law factor favored finding that intercollegidtiet®t council (IAC)
at Kansas state university was an arm of the state, for purposes of determining
whether there was diversity jurisdiction. West's K.S.A. 76-721.
eFor purposes of determining whether there was diversity jurisdiction, lack of
autonomy pointed toward arm of the state status for intercollegiate atloleticilc
(IAC) at Kansas state university.
eFinancial analysis of IAC found the lack of a drain on Kansas state funds pointed to
IAC not being treated as arm of the state. K.S.A. § 76-38#pevant v. Paulsen,
218 F.3d 1160, 1166 (10th Cir.2000)
eCourt was convinced that functions of IAC were much more than local affairs, and
leaned toward “arm of the state”.

Fraudulent Joinder

¢ This “fraudulent joinder” doctrine “effectively permits a district court toeigrd,
for jurisdictional purposes, the citizenship of certain nondiverse defendants,
assume jurisdiction over a case, dismiss the nondiverse defendants, and thereby
retain jurisdiction."Mayes v. Rapopor,98 F.3d 457, 461-62 (4th Cir.1999)
o“Fraudlent joinder” can provide exception to requirement of complete diversity, and
in that context exists for the circumstances do not offer any justifiehton for
joining the defendant without regard of motives of the plaintiff. 28 U.S.C.A. 88
1441, 1447,
Triggs v. John Crump Toyota, Ind54 F.3d 1284, 1287 (11 th Cir.1998)

eCourt determined fraudulent joinder doctrine could be applied to show fraudulent
joinder to a non-diverse plaintifGrennell v. W.S. Life Ins. C&298 F.Supp.2d
390, 395-400 (S.D.W.Va.2004).
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eDoctrine can be applied to the case to destroy complete diversity; egpeciad
case with declaratory judgment. 28 U.S.C.A. 88 1332, 144W{H¢r v. Home
Depot, U.S.A., Inc199 F.Supp.2d 502, 508 (W.D.La.2001)

Proper Parties

eThe court modified the traditional application of the fraudulent joinder doctrine to
determine if Kansas State was a proper party on the underlying causemwf acti
since it was a declaratory judgment action. 28 U.S.C.A. § 228llin County,
Tex. v. Homeowners Ass'n for Values Essential to Neighborh@thi§;.2d 167,
171 (5th Cir.1990).

¢KSU further contends, however, that IAC is, in fact, an alter ego or instruibeata
the State, specifically, of KSU. The alter ego theory provides yet anodarsifor
a breach of contract action to be maintained by or against a non-party to atcontra
under Kansas lawce Corp. v. Hamilton Sundstrand Ind44 F.Supp.2d 1165,
1169 (D.Kan.2006)

eTo decide if KSU was proper party of the counter claim on this contention, the court
looked in to the determination of if IAC was an instrumentality or alter eg&bf K

Breach of Contract

eUnder Kansas law, “anticipatory repudiation” is breach of contract which azglori
the nonbreaching party to bring an immediate actBwhen v. Battaglia4 1
Kan.App.2d 386, 393, 202 P.3d 87 (2009)

Court Costs

eStandard for awarding fees and costs as result of improper removal depends on
reasonableness of the removal; absent unusual circumstances, courts rday awar
attorney fees under remand provision of removal statute only where removing
party lacked an objectively reasonable basis for seeking removal, and conversel
when an objectively reasonable basis exists, fees should be denied. 28 U.S.C.A. §
1447(c).
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