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Institutional logics, blended and suspended: Contéation in codifying UK corporate
governance

Abstract: This paper examines how a new instityteocode of conduct,
arises and develops over time. It shows how thega®of debate airs
competing logics, questions and fails to questgsumptions taken for
granted, and yet achieves a large degree of legggmwithout having
resolved certain core issues. The UK code of catpagovernance has
been emulated around the world as a model of goaxtipe. By examining
in detail one aspect of the debate — the issuewviaary or two-tier boards
— the paper shows how the contest of logics leatifust to new, blended
or hybrid logics, but also to suspended logics. ploeess of consultation
brings together actors from differing organizatioirelds and institutional
orders, offering an opportunity to create a newdfie a different order,
with specific lessons for the practice of corpoigigernance and general
lessons for institution-building.

Keywords: Corporate governance, institutional tlyeorstitutional logics,
board effectiveness, codes of conduct

INTRODUCTION

Recurrent crises in corporate governance have éocutention in public policy,
regulation and academic inquiry on seeking good ewein best practices for corporate
boards. Much of the work has a normative charagter,empirical studies show at best
ambiguous results from the structures and mechaniansing from such measures (cf.
Carapeto, Lasfer, & Machera, 2005; Dahya & Travl@900). Indeed, scholars and
practitioners alike differ as to the aims of suchcimanisms, whether they should seek to
enhance financial performance, prevent catastrojalsis, curb the power of executives or
rein in the power of the corporation in society.

Without agreement over aims but with an urgencysediby repeated corporate failings
and failures, attention in much of the world haséd to creation of new institutions of

corporate governance. Some countries, notably thieetl States, have taken a legislative-
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regulatory path, but many others have followed |te of the UK in adopting codes of
conduct to guide boards towards greater effectser{@guilera & Cuervo-Cazurra, 2004,
2009).

While many scholars, notably those of Pye and tdleagues (2000, 2002; Pye,
Kaczmarek, & Kimino, 2012), have examined how boprdctice has changed under the
influence of codes, few have examined the procesdsbrought the codes into being. A
notable recent contribution, by Spira and Slinn1@0 gives a historical account of the
creation of the seminal Cadbury Code, but few i has analysed the process as a case of
institution-building.

This study takes a step in that direction, exanginmdetail how UK industry, investors
and advisors grappled with one particular issuédhase in a politically charged atmosphere
and then somewhat surprisingly persisted as uadeltlisiness over time: the shape of the
corporate board of directors. The issue of boasilgleshows the tension between its roles in
service and control and thus the logic of corpogateernance the code embodies. This paper
recounts how participants bring competing logicsthie discussions. It argues that the
processes of codification leave issues unsettledogen, and that the openness itself helps
legitimize the institution. Moreover, it suggestatt engagement in the process may have
created a new common understanding, a logic @wts.

This paper looks first at institutional theory ahe concept of institutional logics. Then
it examines the background to concerns over cotpaavernance, focusing on the UK but
drawing links to policy developments elsewherehén sketches the development of the UK
code from its inception in 1992 to the major remmsiin 2010. After a discussion of
methodology, the paper then conducts a detailetysisaf the contributions to the debates
that led to the writing of the three major versiafighe code, in 1992, 2003 and 2010, when

cases of corporate malfeasance made the needdolicy response acute. The discussion



then suggests how the contestation of logics wassaanuch resolved as suspended, and
considers how process develops its own logic, eangaall participants without settling the

disputes.

CODES, INSTITUTIONS AND LOGICS

Codes of conduct have become a core element ofdimorate governance landscape
worldwide (Aguilera & Cuervo-Cazurra, 2004, 200®).the two decades since the Cadbury
Code set the basis for voluntary yet binding nofarscorporate boards, these codes have
gained acceptance and legitimacy in the eyes ofynaators in the field; they confer
legitimacy on the companies that adhere to themeyThave, in a word, become
institutionalized.

Institutions are a potent social force because #ipe the actions of those who accept
their prescriptions. Institutional theorists arginiat as individual or organizational actors
adopt the set of routines and rituals that an tutgdn embodies, they come to take for
granted the institution’s view of the social worlDiMaggio & Powell, 1983; Meyer &
Rowan, 1977; Zucker, 1977). Institutions thus cliémr path for particular decisions, while
constraining alternatives that deviate from it (86a1999). In so doing, institutions create
the basis for their own persistence. They credtsrof the game, often unspoken but based
on a common understanding of the way things wohesg rules embody a logic, often taken
for granted, that gives the institution its legiéiay. Following the insights in political and
social theory of Alford and Friedland (1985), atien in organizational studies has
increasingly focused on what has come to be calhedinstitutional logics perspective

(Thornton, Ocasio, & Lounsbury, 2012).



Principles and logics

In an analysis of a theme related to this papektyPat al. (1987) show how three
“organizing principles” shaped the regulation almdernance of the accountancy profession.
Drawing on a framework from Streeck and SchmittE986), they discuss how different
principles arise from the domains of the state,ketsrand community. Rather than seeing
these arenas as discrete, as Streeck and SchdidtePuxty et al. suggest the interplay
between them helps to explain the differing regulatarrangements that arose in four
countries. For Puxty et al. (1987), principles loé¢ istate (hierarchical control) and markets
(dispersed competition) dominate, with the commuimpitinciple — in the formulation of
Streeck and Schmitter (1985) “spontaneous solifaribf individuals, groups and
organizations — more subdued. For Puxty et al. {19Be professional norms and self-
regulation in accountancy reside within the commupiinciple and moderate how state- and
market-led ones work in practice.

This argument echoes the notion of institutionajide introduced by Alford and
Friedland (1985) and anticipates the concept ditut®nal orders. The three domains in
Streeck and Schmitter expand to five orders indfaied and Alford (1991) and then to six in
Thornton (2004) as categories of religion, the fgrand the profession articulate the ideas
embodied in “community”, and the “corporation”, tvits emphasis on hierarchies, separates
from the transaction-oriented “markets”.

Of patrticular relevance to this study are the ad#rthe corporation, the market and the
profession. Following the elaborations in Thorn&tral. (2012, pp. 73, 108), the order of the
corporation is marked by its emphasis on the iatecorporate hierarchy, the board and top
management at the peak of that hierarchy, the madstion of the firm and a focus on
managerial prerogatives. The profession order iskesa by a focus on relationships,

expertise, reputation and personal prerogativeskdlis are characterized by a focus on the



transaction, shareholder rights and activism, isé#frest and the acceptance of the superiority
of the market itself.

The state is also a component of any policy araemalving regulatory decisions, but a
feature of UK corporate governance is how the stat@r successive governments of
different persuasions, has done little in formagjis&ative or regulatory requirements, resting
instead on the mechanisms of a voluntary code oidect’ In the institutional logics
perspective, states focus on redistribution of thea)ain legitimacy through democracy,
stress citizenship and engage in welfare. Of somberast as well for this study is the
community order, with its focus on common underdilags, reciprocity, commitment to
ideals and cooperation rather than prerogativessddyrast, the order Thornton et al. (2012)
call religion focuses on faith in others and inighler power, membership, a calling, while
the family order involves patriarchy, family rathtban personal reputation and family rather
than external welfare.

These orders each give rise to logics that, likkedganizing principles in Puxty et al.
(1987), structure social relations. Where and wti@mains/orders intersect those taken-for-
granted assumptions can conflict and the resultimgtest of ideas may give rise to new
institutional arrangements with new, blended orrld/tiogics (Glynn & Lounsbury, 2005;
Lounsbury, 2007; Purdy & Gray, 2009). Such contastacan even configure new fields of
social action (Lampel & Meyer, 2008). As these ravangements and their logics become
embedded, they confer power on certain actors vdtiiers either adjust or vacate the field.
The rapidly developing literature on institutiot@diics (summarized in Thornton et al., 2012)
has begun to explore how such changes may take.plac

Mathematically inclined philosophers think of logicterms of syllogisms: if a) and b),
then c). QED. Institutional theory uses the termaasetaphor for processes that invoke in

actors something like deductive certainty or indigciprobability, but with more symbolic



meaning. Because institutional logics are among tdleen-for-granted elements of the
institution, the justification or argument suppogithem is suppressed (S. E. Green, Jr., Li, &
Nohria, 2009). Over time, however, the originaltifisation may no longer apply. Yet the
practices related to it persist, reinforced bygimbolic meaning they have acquired.

In the present case, the processes of consult@tidmebate open those taken-for-granted
logics to scrutiny, licensing dissident voices peak and permitting other logics to be heard.
And as Puxty et al. (1987) found with accountanegutation, differing configurations and
balances of power have been observed within the deia or seemingly similar fields. The

next section provides background to the field inalhhis inquiry is based.

Institutions in corporate governance

Corporate governance is a field without clear beuied (Ahrens, Filatotchev, &
Thomsen, 2011). The organizational actors include just corporations and institutional
investors, but also, as Coffee (2006) explaingrimediaries (including investment banks),
gatekeepers (including stock exchanges and profeasfirms) and watchdogs (including
news organizations and non-governmental organizsitiolhe state is a key actor as well,
setting the legal basis for the functioning of ttweporation and the regulatory frameworks
under which actors operate. The increasingly cbmsder nature of commerce and
investment has brought actors from other states raaliilateral bodies into the national
discussions.

In recent years, corporate governance scholars Hes®n on institutional theory in
efforts to link the differing and divergent persfyees in agency, stakeholder and stewardship
theories. For example, Westphal and his colleage®onald & Westphal, 2003; Westphal
& Graebner, 2010; Zajac & Westphal, 2004) cast agdheory in institutional terms, and
describe the emergence of an “agency logic” to psdate its assumptions about reducing
the complexity by focusing on a narrow set of colstr
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In a study related to the present one, Lok (20@@ntifies three competing logics in
corporate governance. The first, “managerialismises from the separation of ownership
and control (Berle & Means, 1932/1991), seeing rgamain charge of corporations and
largely without oversight. This logic has normatilieks to stewardship theory (Davis,
Schoorman, & Donaldson, 1997). The second, “sh#deh@alue maximization” (Rappaport,
1986), comes from concern about excessive mandgarjavhich subverted stewardship, in
the 1970s and 1980s. The shareholder value logielales recipes based on agency theory
(Eisenhardt, 1989; Fama, 1980; Fama & Jensen, 198BBjs view, which assumes
shareholder primacy, has prompted a particularlptéee debate (Armour, Deakin, &
Konzelmann, 2003; Rebérioux, 2007; Stout, 20113. tHird logic, “enlightened shareholder
value”, arises from the incorporation of stakeholtleeory (Freeman & Evan, 1990) into
shareholder value. The concept is also seen iredemgéo, having helped establish agency
theory, then expanded it to what he termed “endight value maximization” (2001, p. 9).

Lok thus captures several but not all the theaakt@pproaches corporate governance.
Although not arguing in institutional terms, RolsercNulty and Stiles (2005) share with
Westphal the view that agency theory gives a lihiteew. They suggest instead that a
multifaceted principle of accountability (Roberi991, 2001) lies at the heart of corporate
governance, which Nordberg and McNulty (2013) halescribed as constituting an
overarching institutional logic in board effectie=s.

Given the variety of actors involved in corporatevgrnance and the differing
jurisdictions involved in increasingly global inwesent markets, it seems unlikely that these
depictions have captured all the logics that camecanto play. Institutional investors are
often identified as having interests representedhieyagency logic; senior executives with
managerialism, and other stakeholders with enliggdeshareholder value. The literature on

corporate social responsibility includes a nornmatistream that rejects enlightened



shareholder value in favour of a rights-based apgrcsometimes called a strong form of
stakeholder theory (for a discussion, see Nordb2€§8), which would seem to entail
different assumptions. State actors, including legus, might operate under a logic of board
performance based on assumptions of financial @na@uic stability at odds with all of these.

These logics can be seen as arising from the utistital order of the main actors
associated with them (Thornton et al., 2012). Statdgred logics will embody different
assumptions to those arising from a corporate msntahich in turn will differ from those
based on markets as the organizing principle. Withé corporate sector, actors from family
firms and social enterprises might employ differlagics from those in large corporations
with dispersed ownership.

It lies beyond the scope of this paper to arti@ufally the range of possible logics; its
focus is on examining the logics in use in createmyd subsequently developing an
institution. But the paper will show how some Iaggiateract and suggest how the range of
logics and their contestation in code-writing gige to certain common if differentially
interpreted understandings.

The debate over the UK code involved several damt issues in board effectiveness,
among them the separation of roles of chairmanGE@, the nature of compliance, and the
ethos of the boardroom. The code also developedtard separated out recommendations
about relations with shareholders. Owing to comstisaof space, the analysis presented below
concerns a single but emblematic aspect of thetdetige structure of the board. It recurred
during development of the UK codes of corporate egpance even though embedded
practices on the central issue — unitary or two4ieards — persisted without the explicit

change some actors sought.



INSTITUTIONALIZING UK CODES OF CORPORATE GOVERNANCE

In response to crises of legitimacy, in 1992, 2@08 2009-10, the logic of corporate
governance was opened up for discussion, and fakegranted meanings of key terms and
tenets of board practice were opened to questidrile\the events were specific to the UK,
the significance is wider. The first UK code spafksncern about corporate governance
around the world. In so doing it created a discewrgh its own key elements of language,
valourizing terms like “independent non-executivérectors”, demonizing ones like
“unfettered powers” and granting moral legitimaoyones like “unitary boards”, if only after
considerable and persistent debate.

Though a small handful of codes for boards pre-tla¢eUK effort, publication of the
UK’s Cadbury Code (1992) marked a turning pointdi@ay set in motion similar efforts in
France, in a variety of Commonwealth countries, gradiually in other European countries,
Asia and Latin America. In the US, elements of Uqtice were reflected post-Enron listing
rules for the New York Stock Exchange and Nasdag.

Following the collapse of several large listed camips, Cadbury sought to re-establish
legitimacy for accountancy and audit as well apomtions. It was an industry-led initiative,
but it worked closely with the Bank of England, igiy a loose but valuable connection to the
state (Spira & Slinn, 2013). The drafting committesd explicit backing from the London
Stock Exchange, at the time a mutual organizatidimanciers with self-regulatory powers,
and from the accountancy profession through ité-regulator, the Financial Reporting
Council. Regulatory involvement offered possikélgi of enforcement and sanction.
Cadbury’s recommendations involved a series ofcairal reforms, including creation of
board committees, the separation of roles of chairend CEO, and a minimum number of
outside, “non-executive” directors. Crucially fdret current analysis, these issues prompted

concerns from many corporations that the code wdtilce a wedge between these directors



and the executives serving on the board, creaticonéinental European-style two-tier board
through the back door. The outcome of the consaoitatmaintained most of Cadbury’s
reform. On board design, the code specified mininnumbers of non-executive directors
and placed some emphasis on their independenaésoltestablished committees for audit,
nominations and remuneration, and gave the nonaéixes prominent roles on them. But
Cadbury stopped short of recommending a leaddreohbn-executives.

The work of the Cadbury Committee was followed o tother inquiries: Greenbury
(1995), looking into executive pay, and Hampel @9%oncentrating on relations with
shareholders. The three reports formed the basihefCombined Code in 1998, which
reorganized the text without altering the substanteCadbury’s thinking about board
structure and effectiveness.

In the early 2000s, with the collapse of Enron atiter companies in the US, continental
Europe and elsewhere, came a second wave of cdhficof corporate governance. In
Germany, for example, the Cromme Commission creatbdt it called a “Corporate
Governance Kodex” in 2002 and then soon reviséd light of a second major inquiry into
the work of UK boards: the Higgs Review (2003) ancevised Combined Code (Financial
Reporting Council, 2003). This was a governmenhestrated effort. Higgs worked on a
mandate from the Department of Trade and Indusingtudy the effectiveness of non-
executive directors. The FRC was involved as cuatodf the code and its formal author, but
it was now a government-led regulator. The UK lagtiAuthority remained involved in
enforcement, but it was no longer part of the Lan&8tock Exchange, but rather the recently
created super-regulator, the Financial Serviceshdty. Again, as we shall see in detail
below, corporations worried that Higgs wanted tstitationalize,de facto if perhaps notle
jure, a two-tier board. The outcome of the consultation tkepost of Higgs's

recommendations in place. On board design, it pytlace Higgs's idea that independent
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non-executives should occupy at least half thetjposi on the board, recommended meetings
of non-executives without the executives or chamrmpeesent, and recommended independent
non-executives control of all three committees hade exclusive membership on the audit
committee. Importantly, it also incorporated theadodf a senior non-executive who would
intervene if issues arose with the chairman and wioold play a prominent role with
investors. It introduced what came to be called'tinee-year rule”, limiting the tenure during
which a non-executive could be deemed independemaoagement, and sharply narrowed
the role such non-executives could take withouvpkang a need for a public explanation.

The 2003 Combined Code underwent minor revision20@6 and 2008, in particular
reinforcing the leading role for the chairman witspect to board committees. But the
collapse and resulting nationalization of the bahdrthern Rock in 2007 and state-led
rescues of two other, larger banks exposed weaksn@sghe protection against malfeasance
the code was supposed to bring. As a result, than€ial Reporting Council reopened the
code for debate a year earlier than it had planmed three-stage consultation over 18
months.

The resulting revision in 2010 enhanced the aceatilitty to shareholders through a
recommendation that larger listed companies haviheair directors stand for election every
year. But the bigger changes were in the languagehich the code was phrased, and its
explicit reference to that change of “tone”, whehcouraged boards to work collegially and
not just to challenge the work of the executivessthort, it encouraged directors, in quite
forceful terms, to explain how they enacted corfrgovernance, rather than merely to
comply with the code (Nordberg & McNulty, 2013). @aard design, it left in place most of
the Higgs-inspired structural reforms, but the tsimf tone urged boards not to stick so

slavishly to them. Moreover, it questioned the neémdformal definitions of independence
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and even whether the structures the code had irdpasee universally appropriate. Yet
through the debate, board design emerged as antiaieissue, if in a different way.

The codes from 1992, 2003 and 2010 are of particntarest because these versions a)
dealt with the substance of board effectivenesd,lgrwere provoked and informed by fresh
crises in corporate administration. Each code ataseigh more (2010) or less (1992) formal
processes of consultation, details of which arevigesl in Appendix 1. With that context in
mind and after an explanation of methodology, wanexe the debates over the code took

place.

METHODOLOGY

The consultations analysed for this study werehg)formal submissions following the
Cadbury draft in May 1992; 2) the “fatal flaws ohlyonsultation after the Higgs Review in
2003; and 3) the three phases of the 2009-10 datism. Each case involved more than just
formal submissions. Interviews, informal gatheriagsl public meetings of interested parties
took place. No systematic record of these exisigidver; but it seems reasonable to assume
that those involved in drafting the code itself wbhave paid close attention to written
evidence. In the case of Cadbury Report, the agchives evidence of that, as the discussion
below describes. However, notes by Sir Adrian iaticthat one non-submission is of
particular interest, and it has been included fus tstudy: An opinion column in the
Financial Times by Sir Owen Green (1992) clearly affected the catteers thinking; it was
noted in internal papers of the Cadbury committed aited with approval by several
important external contributors.

Each instance this paper examines — one each fabu@a and the post-Higgs
consultation and the three phases in 2009-10 -hiadamore than 100 submissions. Analysis

of them involved an initial reading of the all aahle texts, which ranged from one to 35
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pages, followed by iterative reading of a samplected on two theoretical grounds. First,
the study applied a criterion of salience (R. Ktdflell, Agle, & Wood, 1997). This led to
identification of texts using stronger rhetoricethnes more likely, that is, to impress the
codes’ authors. Second, texts were selected fradorsam different parts of the investment
supply chain. It also examined contributions froanipheral actors, who might offer different
or dissonant voices, following the views of Greend@nd Suddaby (2006) that powerful,
central actors were likely agents of institutionbbnge, but also of Rao and Giorgi (2006)
that peripheral players might effect change throagborting ideas from adjacent fields.

With assistance of Nvivo software, initial codimgdked texts for terms commonplace in
corporate governance, including in the literatuneagency theory, stewardship, stakeholder
and resource dependency, and for first-level casdége boards and investors. It also coded
for less tangible concepts, including board stngtindependence and behaviour that figure
prominently in the code texts themselves as welhdke literature. Axial coding followed,
showing links between concepts (e.g. structure mee#®s accountability, or structure
constrains strategic choice).

What follows is a portion of that analysis dealwigh an issue that surfaced repeatedly —
and rather surprisingly — through the two decadedeu review. The issue concerned a
structure deeply embedded in practice that seemetiand little chance of being changed.
But because of its political significance it didrfeee — and resurfaced — seeming to

encapsulate the heart of the argument about cdgpgoaernance and the role of boards.

SHAPE OF THE BOARD

The unitary board has long been a feature of Britrporate governance. Nonetheless, a
debate emerged in all three periods: Should the&i&in its unitary boards or move towards

a two-tier board favoured by the European Commissind arising in a particular form in
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Germany? That country’s superior economic perfograrent cognitive legitimacy
(Greenwood, Suddaby, & Hinings, 2002) to the lotjiat two-tier boards are a “better”
instrument of corporate governance. The argument afotwo-tier approach was that
supervisory boards increase independence; thetirgsuthallenge to the power of the
executives might prevent the next shdckThe argument against, often subtextual in this
debate, concerns Germany’s usdvbtbestimmung, or co-determination, a legal mechanism
to involve labour unions in determining corporatliqy.> The German system is often
viewed as the principal contrast to Anglo-Amerigaactice (Charkham, 1994, 2005; Franks,
Mayer, & Rossi, 2005; Goergen, Manjon, & Renneb@fif)8; Lane, 2003). On a theoretical
level, this contest pits the agency logic in Anglmerican corporate governance against a
stakeholder-focused approach in Germany. Moreouaitary boards unite one set of
individuals in both boundary-spanning “service” ¢tion of directors emphasized in
stewardship theory, and performance-monitoring tiadh function in agency theory; dual

boards tend to emphasize the “control” aspecth®iipper or supervisory board.

Board design in the 1992 Cadbury debate

One reason for the sensitivity on this issue whmgstanding dispute over the European
Commission’s campaign for a Fifth Company Law Dinex The fight lasted for nearly two
decades and was resolved only by a decision nd¢dae (Winter, 2002). The third attempt
to pass it, starting in 1988, was opposed strorfyyy UK business people and the
Conservative Party government of Margaret That¢Mwntgomery, 1989). The Directive
sought two politically charged measures: a) theaige/o-tier corporate boards, and b) some
degree of worker co-determination.

A general election was due by the spring of 199®ydver, and the opposition Labour
party might well have taken a different stance.almeeting with Sir Adrian Cadbury in
September 1991, Marjorie Mowlam, the opposition diabParty’s spokesman on “City”

14



affairs, made clear her party’s intention to legfisl unless the Cadbury Committee made
substantive changes, though Sir Adrian’s noteshefrheeting did not mention directly the
issue of board design (CAD-01239PDther Labour party members, however, saw value in
two-tier boards in submissions to the committeeidyedeliberations (CAD-01145, CAD-
01148) and reflected in related articles in acadejmirnals (Cousins & Sikka, 1993; A.
Mitchell & Sikka, 1993).

Even after the election in April 1992 had unexpédligtegyiven the Conservatives another
term in power, the Liberal Democrats’ responseht draft code (CAD-02443) urged two-
tier boards with employee representation on thestaver. It also suggested that worker votes
be counted alongside shareholder votes at the hmaading.

That was an extreme position from a peripheral ejogcparty with little realistic chance
of coming to power soon. But the papers in the Qadlarchive suggest there was some
sympathy for the topic within the committee. JomaatitCharkham, the Bank of England
adviser attached to the committee, wrote to Cadlounyng comment period on the draft
assessing a propo3ab give specific powers to non-executives as ‘@hgearters of the way
to a two-tier board”. He continued:

There is much logic in what they propose but | haweloubt that it would
arouse the fiercest wrath among our critics whossnonly too clearly this

kind of development coming and are thoroughly stafeaeal
accountability (CAD-01073).

This note shows an important voice arguing thaiceddthange of some sort was needed.
(Indeed, two years after the code was publishe@nvthe committee was conducting its first
planned review, Sir Adrian sought legal clarificatifrom the Department of Trade and
Industry, an indication he considered the issueontamt. Nigel Peace, the DTI official who
had been secretary to the Cadbury Committee, reggothat company law did not prohibit

two-tier boards (CAD-01363).)
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The Cadbury Committee and Sir Adrian personallydcated a wide-ranging series of
interviews and received written suggestions froranemnore people in what was by current
practice a rather informal consultation. After psbing a draft code in May 1992, the
committee undertook a more formal consultation ualg the final language, published in
December. Because the draft crystallized eliciesponses from a wide spectrum of people
and organizations affected, the rest of this disicuswill concentrate on the more formal,
second phase.

In its review of those responses, the Cadbury Cdteenitook special note of three
categories of respondents from companies, investods the accountancy profession, an
analytic device followed here. They were summarit@d committee members in CAD-
02255, CAC-02257, CAD-02259, respectively.

Investor reactions: Fund management organizations wrote mainly dspaately but
expressed concern over steps that might split catpoboards into opposing camps of
executives and non-executives. One contributor sesgething “dangerous” in the draft, but
“in one or two places”; another says draft make® “jreat a distinction” but adds director
interests are only “somehow opposed”’; a commentttan “different roles but equal
responsibilities” accepts division even as it afsr unity; changes “may bring a distinction”
between classes of directors; the report “undersiitiee concept of the unitary board, but

only “to some extent”. (For the fuller context bese remarks, see Table 1.)

An important voice in the debate was that of theokgtion of British Insurers, whose
membership invested in assets including about 25gea of the value of the stock market at

the time. Many were themselves listed companies, sm had interests straddling the
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investor/corporation divide. The ABI eschewed emmtlanguage on this issue, with the
exception of the ambiguously placed word “disappog’i in the following passage:
It is perhaps disappointing that there are some aléarly feel that the
recommendations undermine the concept of the yriaard, and it might

be helpful if the final report emphasised rathereforcefully the support
for the unitary board (ABI, CAD-02467).

At first its disappointment seems to be with therf®” who criticize the draft report,
suggested by the proximity of the two words. Bug &BI is not in substance disappointed
with those who defend the unitary boards. It isagmointed, rather, with the Cadbury
Committee for not being more firmly in favour ofetin, though that point comes clear only
after the friendly offer of something “helpful”. €hword order and diction thus seek to
accommodate sensitivities to criticism on this poifthat this voice needed to be
accommodated becomes clear from the committee’smoinates (e.g. CAD-01303).

The Pensions Investment Research Consultants, ay pwoting advisory firm
representing mainly local authority pension plansk a stronger line than mainstream fund
managers in favour of unitary boards, but withféedent aim:

At present many companies insulate some or all@ekecutive directors
from the need to retire and seek election by slddehs. We think this is a
serious infringement of shareholder rights and cedudirectors’

accountability. It also strikes at the heart of tinétary board in which all
directors are equally accountable under law (F)RC

As these sentences make clear, PIRC is concernedt ahcreasing accountability
through elections. It wants to ensure that exeeutlivectors face re-election to the board just
as often as non-executives. This seeks a difféypet of board unity than other respondents
had in mind, one seeking stronger control over ettees, not greater cooperation in the
boardroom.

Accountancy reactions. Generally though not entirely, the accountantsitabutions on
board design objected to the draft and defendeddhmorate status quo. The first two of the

responses in Table 2 ameliorate the critique witltages like “tends to imply” and
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“understand and accept”. But the more forceful teagge of the third quote (“unrealistic”,
“inimical”) suggests that feelings were strong. dnhandwritten note (CAD-02475), Sir

Adrian commented that he was “a bit shaken by timst®: Young demolition job”.

The Institute of Chartered Accountants in England ®ales, an important professional
association whose members included many companyrnodra and finance directors,
responded to the draft more gently than the acemaeytfirms themselves:

Many have commented, too, that the report appearecommend
structures and systems which bring about the exdstef something close
to a two-tier board, in everything but name. Theoremendation in favour
of a leader for the independent element on thedhedrere the chairman
and chief executive role is combined, and for tbe of outside advisers by
non-executives are examples in support of thisgmian. We believe that
the truth or otherwise of this assessment shoultdre fully addressed in
the final report and that it would be valuable diacussion of the
comparative merits of unitary and two-tier boamlshie UK environment
could be included, additionally. We do not, incitily, favour the
appointment of a leader for the non-executive dmsc(ICAEW, CAD-
02181).

The mild phrasing of “it would be valuable” can t&ad as a quiet taunt to the Cadbury
Committee to justify its position; the word “inciakally” undermines with irony the neutral
reference earlier in the passage to the idea e&der of the non-executives (cf. Economist,
2011, on euphemisms in British speech).

Corporate reactions. Corporate critiques were unequivocal in advoggaérunitary board
and opposing European approaches, including twaliglged in the summary document
circulated to the full committee (CAD-02255):

This risks appearing to encourage a two tier begstem, and detracts
from the fundamental concept of collective boaspomsibility. Any
change in this approach should be statutory. Assgitie Committee

supports the UK’s unitary system, it should exgliycstate this, and the
reasons why it prefers this system (Sir PatrickeBlgechairman of BAY).
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The whole thrust of the report is to retain thetanyi board but to attempt to
engraft a two-tier structure on to it. This is motvorkable arrangement
(The General Electric Co. plc; also in CAD-02115).

That summary did not, however, record some of thenger sentiments received from
the corporate side, excluding ones using the emoterds “danger”, “resist”, “erode”,
“poachers” and “sham”, nor an appeal to more rafish considerations (from Sir Adrian’s
old family chocolate company) concerning possibkes|of “commercial advantage”. These

remarks are summarized in Table 3:

Perhaps the most forceful statement came not fr@mbanission to the committee, but
instead an opinion column published in #eancial Times newspaper, written by Sir Owen
Green, chairman of BTR and an emblematic executifethe erd The article was
provocatively titled “Why Cadbury leaves a bittastie”. He criticized many aspects of the
draft report, including the idea of a “leader” bétnon-executives, and asserted that

A more divisive aspect ... is the way it strikesha heart of the unitary
board. It begins by restating the legal positicat il directors are equally
responsible for the board’s decisions. But the cdtemimmediately
reveals its view of the real purpose of non-exeeudiirectors. They are
there to monitor the performance of the board (iditig themselves?) and
that of the chief executive (O. Green, 1992).

The phrase “reveals its real purpose” signals asmioaicy exposed, while “divisive”
warns of adverse consequences and “strikes atetng” points metaphorically at murderous
intent towards the British way of organizing boar@ise forcefulness of its sentiment and the
impact of its argument is indicated by how Greetéiumn was quoted in the committee’s
summary of contributions, in notes between commitséaff, and by various letters that
favourably cited Green’s remarks.

Support for two-tier boards: Only a few voices supported the idea of two-beards,

none with the fervour of the Liberal Democrats. Heeountancy firm Arthur Andersen, in a

19



detailed and closely argued analysis, said the ateenhad paid insufficient attention to
what it termed the three roles of boards: supemistontrol and management:

We believe the Report should be more forthrighhwéspect to the

supervisory function of the board. It should chatifie objectives and

procedures that fall within the supervisory funotamd recommend that in

all circumstances, the supervisory role shouldeblebly a specific non-
executive director.

The Report is predicated on the view that the apggstem is appropriate
and the unitary board is itself capable of fulfifithe supervisory function.
While we accept that the recommendations in theoReqll facilitate
supervision, it is disappointing that the Reporsloot discuss the
advantages and disadvantages of alternative fofigevernance and
encourage experimentation (Arthur Andersen, CAD&123

While emphasizing “supervision”, the term usedtfae upper board in a two-tier system,
this language falls short of advocacy of Europdstesoards. The phrase “predicated on the
view” embeds less critique than other expressidnsimilar content might. But scepticism
echoes in the use of “itself’, an otherwise redumdeeflexive, as well as in the
“disappointing” choice not to “encourage experinagion”. That Arthur Andersen would
encourage such experiments suggests a position meady aligned with concerns of
peripheral players about the need for radical ceangooard design than with actors at the
core of the debate or some other intermedidfi@he committee’s summary (CAD-02259)
guoted the Arthur Andersen view at far greater flertpan those from other accountancy
firms. Sir Adrian made the notation “experimentaticalongside “unitary board” in his
handwritten aide memoire concerning possible remssito the draft (CAD-01267),
suggesting he took these comments seriously.

Most of these texts involve assertions of unspedifvirtues of unitary boards and
warnings of unspecified dangers in two-tier boaflsubtext came to the surface, however,
in several contributions. Richard Lloyd, chairmdrvVackers, argued that UK board practice
was “more genuinely unitary in its nature” than winappened in the United States or

Canada (CAD-01357). J.B.H. Jackson, a self-desttfipeofessional chairman”, also worried
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about importing US practice. Sir Owen Green (19823 more scathing, attacking the idea of
an audit committee entirely composed of non-exgestias the “least meritorious” in the
draft, “notwithstanding the practice in the US”. Hen added venom: “The arrogance of this
imported proposal is communicated through the cdteeis own words” as the draft
proposes limits to auditors’ responsibility whité¢hlandly describes the unlimited liability of
the board”.

The foreignness of this element of board desigegreed in the Cadbury draft came in
complaints from several others about “continentalGerman” practices, as well as some
oblique and occasionally direct references to Eeaoplegislation (e.g. CBI, CAD-02349).
Ernst & Young linked the two themes in warning thia¢ “failure to implement a more
effective regulatory regime in the UK now may wdkprive the UK of the ability to
influence future proposals which, we believe, witherge from the European Commission
for a European Securities and Exchange Commisgl©0AD-02447), a contribution noted in
the committee summary as well (CAD-02259).

The “precipitating jolt” (Greenwood et al., 200RetUK system had received from the
failures of Polly Peck, Colorall and especially texwell companie's forced a debate over
the appropriateness of an aspect of corporate gamee that industry had long defended.
Opposition was based on economic and political idenations but in particularly on the
social aspects of board dynamics. The voices frbm tivin centres of the debate —
corporations and investors — as well as much ofitiermediaries argued with varying
degrees of force against foreign encroachmenteandsue of board design, even though the
Cadbury draft report did not explicitly advocat¢éher a German-style supervisory board or
an American-style board overwhelmingly populatedhvautside directors. The strength of

opposition is evident in the language of these rdmuions. Several complained that the
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changes the draft report sought would demand mdfcint rom companies already well
governed, and fail to address the rogues. Greahsm in the FT put it this way:

The report’s subliminal message is of the needdtal integrity and a

healthy objectivity in company affairs. This isatgly to be supported. But

the need for a code in addition to existing ruled segulations is doubtful —

as is its likely effectiveness in reducing the tigkly few instances of
misbehaviour (O. Green, 1992).

His use of “subliminal message” evokes symbolicale spectre of manipulative
advertising techniques, which had entered pubBcalirse over in previous decades through
critigues of technologies to project images intaadly in television signals. Although he
endorses the message, he opposes the mediundefivtsry.

In his briefing to the committee about feedbacklmndraft, Sir Adrian worried about the
tone: “We are said to be ‘long on accountabilitd ahort on drive and efficiency’ and to take
a negative view of governance”; the code riskeditliing the board”. The first part of these
comments highlights the draft's emphasis on contather than service, as the function of
corporate governance; dividing the board would divihose functions. He then added
remarks that imply the code could damage the wiityboard with a weak chairman:

Do we stay with these? Minor changes ... are no prabl accept that
there is a fundamental issue here and that therld come a point when
logic would point to a two-tier board. | do not ie#ke we are at that point
yet, (although those who advocate distinct legéiesifor ned’s? would

pass it), and that the unity of boards need natrizermined by our
proposals, given a competent chairman (Sir Adriadl@iry, CAD-01265).

The tone of the code changed as a result of themmats and criticism, but these notes
from the Cadbury archive suggest the issue wasasitie under the surface, even after the
final version’s support for the unitary board. Tlgit Adrian thought “there could come a
point when logic would point to a two-tier boardiggests that the issue was still open, even

though hostility had closed it, for now.
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Board design in the 2003, post-Higgs debate
In the covering letter to his report, Derek Higgsote: “The brittleness and rigidity of
legislation cannot dictate the behaviour, or fosker trust, | believe is fundamental to the
effective unitary board and to superior corporagrfggmance” (Higgs, 2003, p. 3).
Moreover, he expressed the view that the “architettof corporate governance, defined as
structure and processes inside companies, “irf tigegls not deliver good outcomes” (Higgs,
2003, Paragraph 1.3). Yet his 53 recommendatiams\nsrized at the beginning of the
document, dealt overwhelmingly with “architecturdiat is, externally verifiable procedures
and structures. These proposals revived concerogt avo-tier boards and dominated the
consultation the Financial Reporting Council heddtrianslate those recommendations into
the text of a new Combined Code (2003).
The passage from Higgs quoted above considerstarymioard to be an implicit good,
and in one of the introductory paragraphs he eklbsrthat view:
Some have argued that the increasing complexibusiness life — whether
globalisation or fast changing product and capitatkets — is such that the
whole structure of the board needs to be re-corsid@&ut the majority

view, which | share, sees considerable benefitdmaing to flow from the
unitary approach (Higgs, 2003, Paragraph 1.7)

As if to emphasize that point, he later adds:

Increasing the effectiveness of non-executive thirs¢ while preserving the
benefits of the unitary board, is a principal obijexof the Review.... In
contrast, the European system of corporate goveenpically separates
legal responsibility for running the company betweemanagement and a
supervisory board. In the US, the board is comptegely of non-
executive (“outside”) directors with only a few ex#ives. Evidence
collected during the Review has not convinced mia@fmerits of moving
away from the unitary board structure in the UKdgt, 2003, Paragraph
4.2, 4.3).

This language shows, however, that the debatelmemnd design was not over. The uses
of “unitary” here are defensive: the “whole struetuneeds to be reviewed; that he is “not

convinced” about two-tier boards leaves this isspen in general, just closed for the
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moment. That he shares the “majority” view acknalgks the legitimacy of the minority. He
has considered other systems (“European” and USgtdncludes that the evidence in their
favour is not convincing, but its subtext furthegitimates those views. Evidence in favour of
the UK system is not mentioned, an indication tieind the respondents to his consultation
and research study took those advantages as uwmabbrdiut the word “unitary” does not
appear in Higgs’s proposed text of a revised Coetbi@ode. Whether intended or not, taken
together these uses and omissions seemed to gpendents reasons to think Higgs had
taken a position somewhat short of a ringing erefoent of the unitary boards.

The FRC used the Higgs Review and its proposed chdrges as the basis for a light-
touch, “fatal flaws only” consultation. The respenwas rather stronger than it expected
(Nicholson, 2008). The Association of British Instg, a mainstream investor voice, saw a
“potential danger to the unitary board” if the coldad a “formal requirement” that non-
executive directors meet periodically without thee@utives or the chairman present (April
2003)™ In a literal sense, this is arguing against a ¢tiggs did not make. Higgs did not
require such a move in what is a voluntary code; the tekthis draft was that of
recommendation: “should meet regularly as a grouthout the executives present and at
least once a year without the chairman presentgdsli 2003, Provision A.1.5), where
“should” also sits underneath the code’s “compherplain” principle.

The Confederation of British Industry, representthg interests of large corporations,
used more forceful language to make a similar pdirgxpressed “deep reservations” about
provisions that “concern or affect the chairmanhose role is “pivotal in the UK’s tried and
tested unitary board system”. The choice of “pi/oteere echoes with irony Higgs’'s own
language (2003, Paragraph 5.1), seeking to revéssenferred intent. The CBI's next
sentence elaborates this concern relating it tars¢g meetings of non-executives, suggesting

the provision “could be misunderstood and couldll&m a two-tier board in practice” (16
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April 2003). The use of “could be misunderstood”’ails example of language aimed at
repairing unintended damage in drafting to maintam core values of the code. The word
might also be seen as a diplomatic way of disrgpérfeared change in direction. As in the
ABI submission, the value in a unitary board doefsraceive, or seem to require, explanation
or articulation; neither does the “danger” or “figk a two-tier board.

Sentiment on this point was even stronger amomgpany chairmen. For example, Sir
Brian Moffat, chairman of the steelmaker Corus, terr(20 March 2003) in his capacity as
senior independent director of the banking grouB8%ot to the FRC, but to its perceived
political master: Secretary of State for Trade amdustry Patricia Hewitt. He began by
stating discomfort about writing separately frone ttest of the board, lest it be viewed
“undermining the unitary board principle or the @€hran’s position”. Such was the “strength
of feeling and support in the Board” that he neette@dd his voice to that of the HSBC
chairman, Sir John Bond, who also wrote to Hewitttlois point (17 March 2003), and later
to the FRC (11 April 2003). Moffat wrote under Cenetterhead, making a symbolic claim

of legitimacy in his identity as a company chairmas well.

Board design in the post-financial crisis debate

The issue of overall board structure came up agaihe debate leading up to the 2010
code. In the initial consultation in early 2009,thwits open invitation to raise matters of
interest, several mainstream investors and compatiiee chose to emphasize the need for a
unitary board.

We consider that the unitary board model still espnts the most
appropriate way forward in the UK context. We disity support the
continued separation of the roles of chairman dmeff @xecutive, and an
appropriately balanced board (ABI, May 2009, p. 2).

In assessing the merits of these various propesalsave been mindful of
the need to ... [p]reserve unitary board structunét$, both executive and
non-executive directors contributing effectivelyth@ operation of the
board (CBI, May 2009, p. 2).
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Sentiments like these might have appeared to blerplate, language dusted off and
reused from a previous consultation paper and honport, except that the issue was still
alive among other actors in the field. Some of theeme fringe actors, but others, like the
Association of Chartered Certified Accountants, eveloser to the centre. A professional
body with longstanding engagement in corporate garece and many of its accountant-
members working in corporations, the ACCA would notmally be seen as peripheral to the
field, but its first submission stated:

As a first step, the FRC should consider the ingpions of introducing as

an option a two-tier board structure and shouldsmar the changes to the
Code that would need to be articulated (ACCA, M&92 p. 3).

Its argument was that the financial crisis dematstt that current arrangements had
failed. It laid the blame on the failure of non-exBve directors to control managers, and on
the custodians of the code for permitting an “uelyh (p. 2) relaxation in 2008 of the
constraints on board chairmen and audit committeenbership. Boards needed greater
independence, not less:

To draw attention to the failure of independenédiors is not to say that

less reliance should be placed upon them in theduBut consideration
needs to be given to addressing the causes ofitleffectiveness.

While two-tier board structures have not alwaysnbeatably successful,
they can contribute to ensuring that the superyiboard directs and
oversees, while the management board managesadtiger, much depends
on the composition and powers of the two boardstiwo-tier structure
(ACCA, May 2009, p. 2).

The early mention in (albeit limited) support fawa-tier boards through the debate
signals that the idea has legitimacy among at Ieaste actors in the field, even though it
remains a largely alien concept.

Contributors on the other side, however, affirm ¢benter-argument but leave it largely

unarticulated. The CBI, for example, states thatmembers, “including investor members,

strongly uphold the UK’s unitary board system’later states: “there is also a need to avoid
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proposals that tend towards two tier boards” (CBdtober 2009). Use of the passive voice
here sweeps away any actor, as if the reader -ightte authors of the code — needed no
explanation. The argument was suppressed becausegit was taken for granted (S. E.

Green, Jr. et al., 2009).

DISCUSSION

This analysis shows that actors in the centre effigeld lost more arguments than they
won, and lost in 2003 some they had won in 1992mneasures that might introduce a two-
tier board through the back door, but they reta@miéidnation of the value of a unitary board.
Indeed, the change in tone in 2010 reinforced theseof a unitary board even as it left in
place the structures weighing against it. Perigh&ctors seeking institutional change won
the substance of theirs, if not in the form theygimi have liked. Those urging
experimentation lost in 1992 and 2003 but won iA@®0assuming companies embrace the
spirit rather than the letter of the code.

The issue of board design is emblematic of the gaepf the board and thus to the logic
of corporate governance it entails. It shows pigodicts bringing competing logics to the
discussions and demonstrates how actors havedtaddierms across them. Moreover, this
study shows how the contestation of logics wassoomuch resolved over time but instead
suspended. And it demonstrates how participatiemseto develop its own logic, embracing

a wide range of opinions without entirely settlihg disputes.

Translating corporate governance

Throughout these consultations, actors sought notheir arguments and appeals to these
logics, which had been legitimated to a greatdesser extent in other organizational fields.

In the debates some actors attempt to import cangpkdgics from Europe or the US to the
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UK. That the arguments they entail often remairpsegsed suggests that other actors already
accept, at one level or another, the legitimacthe$e solutions.

For example, in 1992 Charkham (CAD-01073) called“feal accountability” without
definition, inviting Cadbury to discover his own ameng, translating from practices
elsewhere whether that was hierarchical to shadeh®l mutual among directors in the
boardroom or both. In 2003, the language used bypemy chairman in urging changes in
the text invited the FRC to interpret their calither as signs of their stewardship and a logic
based in the order of the corporation, or as aasighthe legitimacy of shareholder value
maximization and a market order. In 2009-10, theCAG call for German-style boards with
worker co-determination rests explicitty on a logembracing shareholder value
maximization but imports with it an implicit and stated acceptance of the legitimacy of co-
determination and with it a logic based in a comityuarder. That the latter is unstated
leaves other actors in the field free to trandlagecall to suit their understanding and see in it
heightened monitoring and control.

These expressions of ambiguity and the suppresdiarguments, assumed and taken for
granted, suggest that actors have and want roomteigret the logic as they see fit and blend
it with others as circumstances require (ZattonC&omo, 2008). This view is, therefore, in
keeping with another central principle in UK corgi@ governance: companies may choose

not to comply, as long as they explain.

Arguments against, assertions for

Over the course of the three periods, many of tlsopgorting unitary boards came from
the core actors occupying the central ground infible. Companies and their collective
associations (in particular the CBI) made stronglyrded statements but rarely reasoned
arguments. Their incumbent position in the cenfrthe field did not need a defence; rather,
the code — a voluntary, not statutory institutionrequired their assent. Theirs was an
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assertion that current arrangements were not jpptogriate, but superior to the alien
concepts of European, German or indeed Americaatipea This attitude is in line with
assumptions associated with a logic of managemdiisked to stewardship theory, and taken
for granted, self-evident, and not needing judliiizn even in the face of the cases of
corporate malfeasance that led to the code anckth&ons under study here. Unsurprisingly,
their views arise with few exceptions from the itogitonal order of the corporation, with its
assumption of the value of internal hierarchy (esply the centrality of the chairman) and
implicit recognition of power owing to size and rketr share.

Mainstream institutional investors and their asstiens (most prominently the ABI)
supported this view; many such actors were theraseligted companies and sat on both
sides of corporate-investor divide. The advantagfesicumbent institutional arrangements
were taken for granted, so much so they scarcadgdete argumentation. Investors in general
did not make their cases on the basis of what aggreory would lead us to think was their
interest, that is, to enhance the monitoring androbfunction through board structure. Their
logic might reasonably arise from the institutiomatler of markets, with its focus on the
transaction, shareholder primacy and narrow sédr@st. The listed insurance companies
that managed equity investments might reasonabisbemed to have faced contesting, even
contradictory logics. What we see, however, is gbing rather different: the absence of
conflict on this point, even when the investors aveot listed companies or the individuals
responding were not in positions to represent thiparate rather than functional (fund
management) imperatives. Theirs was in the mainylaidh logic, claiming shareholder
primacy but accepting the risk of managerialisnthiat non-executive directors might be
captured by the executives for the sake of stragrjopmance through collegiality and the

“service” function of directors.
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The advisors, and especially the accountancy firmshoed the sentiments of
corporations and investors on this point, thoughuraversally and not with the degree of
assumption that the incumbent position needed fende. Their logic might be assumed to
arise from the professional order, with its asdomiawith expertise, relationships and
reputation as the basis for authority. These astsang are evidence in the length and
argumentative nature of the contributions. But firefession was undergoing its own
institutional change at the time, with a contegirMeen professional and commercial logics
(Hinings, Brown, & Greenwood, 1991; Suddaby & Gmead, 2005), perhaps making them
more sensitive to corporate interests and values.

Those supporting two-tier boards and thereforatutginal change came, with important
exceptions, from more peripheral positions in tieddf Their arguments draw upon a
language of high performance, secure investmerddarg-term orientation, characteristics
of German corporate performance. Their texts, rgaacitly though from the most
peripheral actors explicitly, invoke employee rghstakeholder theory and the associated
curbs on behaviour seen as rapacious Anglo-Ameraagitalism. These are sentiments
associated more with the collectivism of a commurotder, with its ideas of shared
commitment. That these associations are not aleapticit in many of the texts does not
mean they are not there. They featured prominantiyhe discourse in news media at the
time 1

Those actors straddling the debate were an ecleatich, in part peripheral, in part more
central to the field. Some suggested novel appesa@h.g. the Liberal Democrats in 1992);
others endorsed experimentation (Arthur Andersel®®? and, it seems, Sir Adrian Cadbury
himself). They were the institutional entreprengdviaggio, 1988), agitating for change of

less specific character to address evident failingsurrent institutional arrangements. Their
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arguments embody assumptions associated with @iffenstitutional orders or show the

willingness to cross boundaries.

Resolution and suspension

Emerging from the discussion as a whole are thiements that may have significance
for institution-building in general. First is thellmgness of the disenfranchised to suspend
their arguments and live with the code and the aesngements it entails, while holding
those views in abeyance, rather than acquiescihg.ldgic of the code is institutionalized,
granted moral legitimacy without complete cognitiegitimacy. These are not blended or
hybrid logics, nor are the new meanings creatdtiercode taken for granted and suppressed.
A somewhat uneasy equilibrium has arisen, howeagegctors give the code time to work, or
not, and wait for the next revision.

Second is the idea that actors may find elementsgifs imported from orders other
than their own sufficiently fungible that they aptérade-offs and suspend judgement. While
this analysis has focused on board structure, approaches to board effectiveness came
under discussion at the same time. New institutian@angements collectively may suffice,
and if not there will be a chance again to renesvtocess.

The third is a subtler effect, and one that needthér research at the individual level
rather than of groups or at the organizationallle¥¢his analysis. The suggestion here is that
participation in the process creates its own logidjvidual participants become committed
to the process, identifying not just with the iefss of their organizations and seeing
corporate governance as more than as a systemesfimstitutional logics contesting for
power. Rather it becomes a community of corporateegance people, more committed to
the internal logic of governance rather than thggde arising from markets, the corporation

or the profession.

31



In the face of ambiguous evidence about the effesss of mechanisms of corporate
governance and the inability of codes of corpogatgernance to prevent recurrent crises, one
might be tempted to see this logic pertaining ntorthe institutional order of religion rather
than community. It embodies a faith that thoughtfabple, working in thoughtful groups —
whether in the public sphere of a consultation @ssoor in private realms of the boardroom —
will set policy in a better way than the strictugdsa tight code with strong compliance. That
was the danger Sir Adrian Cadbury sought to follebtaurging explanation as a form of
compliance. It was what Derek Higgs and many ofréspondents to his version of the code
feared in warning of box-ticking. It was what th@1P code explicitly sought to avoid with
its emphasis on a change of tone and command likatdde is “not a rigid set of rules”
(Section entitled "Comply or Explain,” Paragraph Research in this area, focusing on
identity theory, might also help to explain how somdividuals seem to migrate around the
enlarged field of corporate governance, rather tieagiding in the orders of the corporation,
the profession or the market where their initimhdtional expertise lies.

The history recounted here holds the seeds of ssues, too, notably in the absence
from the debate of important and emerging actohe Jtate was a largely absent player, an
indication perhaps of a general UK organizing pplec of liberalism based in a markets
domain (Puxty et al., 1987). The same might nothapp countries with less political
commitment to markets.

Importantly for the UK itself as well as other ctues, is the lack of engagement from
the new actors on the scene. In consultations ath@utode over two decades the same
organizational voices, indeed in many instancesstrae individual voices can be heard in
the process. But during this time major shifts omed in the investment landscape: the
growth of hedge funds and sovereign wealth funts, growing internationalization of

investment, and the rise in the expatriate stockatdistings. These actors arise in different
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orders, with different assumptions and logics. Tékative decline in importance of UK-
domiciled companies and traditional asset managerslomestic mutual, pension and
insurance funds was not mirrored in the contrimgito the debate over the code. What does

that portend for the continued legitimacy of the€®

CONCLUSIONS

This study has examined how the UK code of corgogatvernance was created and how
it developed over time. By looking in detail at oissue, the design of the board, it gives
insights about how codes of conduct emerge andtutishalize without stamping out
alternative understandings that might hold valuetirer ways and perhaps at another time.

Moreover, it suggests that by engaging in the mead code-writing, actors may be
creating a new logic, arising more from a colleetstance rather than the narrower interests
and logics of the institutional orders to whichith&rganizations adhere. It thus affirms the
view in Puxty et al. (1987) that the changes imudtire of social relations happen at the
interaction of domains, where new principles arglde develop. It also suggests that those
principles and logics can gain legitimacy withoull facceptance if the values they embody

include openness and thoughtfulness.

Table 1 - Responses of investors to Cadbury draft dmoard design

Source Comment
Postel Investment | ... the report in one or two places comes dangeraisge to
Managemerit undermining the concept of the unitary board.

(CAD-02195)

Institutional Fund The Report draws too great a distinction betweerrésponsibilities

Managers of executive and non-executive directors and cbeltiken to imply
Association (CAD- | that their interests are somehow opposed. We leetleat the Code
02397) should place greater emphasis on the need fordiestior to

recognise his responsibility for corporate goveosamowever the
Board is constituted, and for the Board as a witmlecognise its
responsibility and that of each of its members.

Legal & General We are however concerned that Bbalaihce between executive
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(CAD-02353)

and non executive should not be traedlato a separation into
supervisory and non supervisory functions withtthe-tier
implication that that would suggest. We see thedlars as having
different roles but equal responsibilities, withalthem ultimately
being responsible to those who elect them — theebbéders.

British Rail Pension
Fund (CAD-02453)

The additional duties proposed for non-executiveaiors (together
with the previously mentioned head of non-execiveay bring a
division into the board if non-executives are tcetan a more
supervisory role. It is probably more important fompanies to
describe their internal monitoring procedures anchally report on
their operation in the annual report than for aegahduty to monitor
being ascribed to particular members of a unitaart.

National Association
of Pension Funds

(CAD-02449)

So far as reporting to shareholders is concernaat, suggestion that
the chairman of the remuneration committee be mespte for
answering questions at the Annual General Meetiag well
undermine, to some extent, the concept of the iynitaard.

Table 2 - Accountants’ responses to Cadbury draft oboard design

Source Comment

Coopers & ... the language of the draft report as it standdgé¢a imply a sharper

Lybrand division between the roles of non-executives argtetives than the

(CAD- Committee probably intends. We do not believe tieegesatisfactory half

02363) way house between the two tier board and the datiedpoard.

Pannell Kerr | We understand and accept that there is a needdiersion of

Forster responsibilities within a board and that no laigeed company should be

(CAD- capable of being dominated by one individual butaneeconcerned about the

02373) apparent belief that within a board there shoultihzeleaders. We feel very|
strongly that the duty of the Board (within the styaints of the law) as a
whole is to create wealth for the investors. Tharfidhas, therefore, to work
as a team, and not to be put in a position whefeiht@Board’s main
purpose appears to be to police the activitieb®fother half. We are
concerned that whilst the report makes this poirnthe.overall impression of
the report, because it deals with controls is ohere/the vision of the non-
executive is that he is there to dismiss the amefutive should this prove
necessary rather than provide positive input tduh&e direction and
success of the company. We believe non executreetdrs have an
important role to play in bringing their broadepexience to bear on the
board’s discussions.

Ernst & We acknowledge the important contribution which +eseecutive directors

Young can and should make in this direction but beliéna the Committee’s

(CAD- expectations of non-executive directors are ursgaliWe also believe that

02447) certain aspects of the role which the Committe@gses for non-executive

Ur

directors are inimical to the concept of the unitanard.... The Committee’s
proposals would create a two-tier board withinl#gal structure of a unitary
board. We do not regard this as tenable.
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Table 3 - Corporate reaction to Cadbury draft on boad design

Source

Comment

Lord Tombs, chairman,
Rolls-Royce plc (CAD-
02377).

In our view distinctions between the responsilaititof
executive and non-executive directors, save irtiogldo
remuneration, are both divisive and, for exampleghe
case of decision making through a two tier boarsham.

Confederation of
British Industry (CAD-
02349).

In that setting it is for the board to distributaé&tions to
its members; attempts to reserve tasks as a raleeo
class of directors will create the danger of opertire
way to a two-tier system.... We oppose the words
“monitor the executive management” as imparting a
supervisory role inappropriate to a unitary board.

Institute of Directors
(CAD-02423)

Whilst the presence of such a system of checks and
balances is an integral element of effective cafmr
governance, it should not way be allowed to erbée t
principle of a unitary board.

J.F. Mahony, Group
Finance Director and
Vice-Chairman,
Ladbroke Group
(CAD-02441)

| would resist any movement towards a two-tier eystl
believe that paragraph 4.3 is unhelpful as the obtée
non-executive directors outlined in it appearsdofiict
with the principle of a unitary board in so fariasnplies
that the purpose of the non-executive directots is
monitor the performance of the board. In this cehitée
non-executive directors must be monitoring the
performance of the executive members of the boartd,
the board as a whole. The draft report should benaled
to make it clear that the principle of a unitanalmbis
upheld in all respects.

Alick Rankin,
Chairman, Scottish &
Newcastle (CAD-
02455)

The code, as proposed, appears to identify nonuéixec
directors as ‘the gamekeepers’ and executivedas ‘t
poachers’. Clearly, this must be quite wrong. hash
divisive and intrusive and damaging to the positive
partnership spirit essential in a unitary boardnNo
executives have a strong requirement to encoutage,
support and to enthuse — this concept is lacking an
severely threatened by the proposals.

Peter Jinks, Company
Secretary, Cadbury-
Schweppes (CAD-
02385)

The emphasis on more involvement and accountalbilit
Non-Executive Directors emerging from Corporate

Governance must not result in or encourage two tier
Boards, which would be of considerable commercial

disadvantage to the company and its investors.
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! passed under a Labour government, the Compantesf 2006 articulated director duties for the fitiste, but it
steered away from any radical shift of policy oa fandamental question of the responsibility oédiors towards
shareholders (Collison, Cross, Ferguson, Powerte&ehison, 2011). This is a disputed area, howegethe Act
does require directors to pay due regard to thezést of other stakeholders.

2 The failures of Herstatt Bank in the 1970s, thestaiction equipment maker IBH in the 1980s andhtie¢als
trading company Metallgesellschaft in the 1990d 8nrprising little resonance in discussions opooate
governance outside Germany. The first bank failureke financial crisis of 2007-09 were in Germalmgustrie-
Kredit Bank and Sachsen LB, both of which invedtedvily in US subprime mortgage securities.

% In contrast to the Dutch or Swiss practice, Hadf members of German supervisory boards are drasmthe
workforce, a feature of German law since the tinmrarck. See Fear (1997).

* References to CAD- numbers refer to the documestem in the Cadbury Archive at the University of
Cambridge.

® The “Merrett-Sykes” paper he refers to is not rded in the Cadbury Archive, although Alan Sykeanaging
director of Consolidated Gold Fields, mentionsmitiseparate comment on the draft report (CAD-0R1&rthony
Merrett, a London Business School professor, ankg$ynade a second proposal concerning the accdlityptab
auditors (CAD-02185).

® The PIRC submission itself is not recorded in@®aglbury Archive, but the firm provided a late deffthe
document for this study, which is what | quote hétee Cadbury Committee’s summary of investor lieastcites
long passages from the PIRC submission on otheersdiut only notes that PIRC supported a unitagrd. It
does not quote this passage.

" The comment referred to the E&Y submission in gehevhich was also critical of the report in otmeatters.

8 Sheehy’s submission itself is not recorded inGaebury Archive; this excerpt comes from the cortesis
summary CAD-02255.

° The respect Green achieved is made clear in atrease study of his long career at BTR. See (KR&06)

1 Arthur Andersen was at the time a highly respewtiide in the accountancy profession. Its disiraéign a
decade later after the collapse of clients EnroarltCom and others may be traced in part to whainigit term
governance “experimentation”, but not perhaps erpants in enhanced supervision.

1 sir Adrian notes to the committee consideringrésponses to the draft (CAD-01265) speak of recomaations
needing to pass the “Maxwell test”, so called bseaRobert Maxwell would have signed off his comparas
having complied with the code, and neither hisaoes nor auditors would have challenged that view.

2 hed's (lower case) is Sir Adrian’s personal siotation for non-executive directors.

13 Owing to the circumstances concerning the souraterial, references to submissions to the post-4ligg
consultation are given only to the respondent Aediate of the response.

1 In 2009, for example, THeinancial Times newspaper produced a long series of articles frigh profile
contributors, later issued as a monograph, “Therféuf Capitalism” (May 12, 2009).

15 postel was reincorporated as Hermes Investmenagytanent in 1995.
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