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Numerous peer-reviewed law journals, in particular Latin-American ones, stand out for their 
general use of blind methods to assess the substantive quality of academic articles. Neverthe-
less, this traditional peer review model is considered ill (i.e. poor-quality) across disciplines due 
to different technical and social issues. The cause seems to be the anonymity between the 
actors involved. Then, open peer review models have emerged as an antidote to combat the 
main symptoms that the blind model presents, namely, lack of transparency during the process 
and absence of reviewers’ accountability. However, thus far law journals have not adopted an 
open system yet. Moreover, neither theoretical nor empirical research has been conducted about 
its potential use. This article presents an in-depth analysis of the pros and cons of both the 
traditional and the open identities review models in Science, Technology, Engineering and Math-
ematics (STEM) disciplines – in which the latter has been broadly applied. This paper compares 
the experience of STEM disciplines in relation to both of the methods and use the insights from 
this comparison to examine the legal discipline. The author specifically argues that unmasking 
the identities of authors and evaluators may be a suitable way to counteract only some of the 
flaws that the blind model has entailed in the evaluation of academic legal publications, there-
fore a mixed method could be a fairer alternative for current blind-peer-reviewed law journals. 
The author concludes by providing recommendations for further research.
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1 The Starting Point: An “Ill” Method of Assessment
Colleagues complaining about blind-peer-reviewed law journals, in particular about the lack of transparency 
of the evaluation process and the absence of accountability of the evaluators, was one of the first and com-
mon scenarios that I encountered when starting my formation as a young researcher in a Latin-American 
law school several years ago. Stories about receiving the final anonymous reviewer’s remarks almost one 
year after the article was submitted with only a few words -that can be summarized in “yes, publish” or “no, 
do not publish”; stories about harsh and disparaging comments -that in some cases were not related to the 
manuscript; as well as stories about the influence of non-substantive quality criteria in evaluator’s decision 
making; helped me noticing a contradiction: the method that aims to select high-quality research articles 
seems to be of poor-quality. The question arises; what is causing this? The literature, as well as discourse 
among the author’s colleagues, suggest that there is likely not only one, but several causes that explain what 
is plaguing the current blind peer review system. Two causes are pointed out frequently: the anonymity as 
an essential characteristic of the method and the lack of consensus among legal scholars regarding the qual-
ity criteria to be applied in the evaluation process. This article focuses on the former of the causes because 
anonymity is at the core of the traditional evaluation method applied by several law journals, especially in 
Latin America where it is the standard method of review.1 Moreover, anonymity frequently facilitates the 
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 1 According to the most recent ranking of Scimago, Chile, Colombia, Brazil and Mexico are the Latin-American countries that 
are leading in legal research. The ranking points out the best Latin-American law journals. 6 Chilean (3 Q2, 2 Q3 and 1 Q4); 5 
 Colombian (1 Q2 and 4 Q4); 3 Brazilian (1 Q3 and 2 Q4) and 3 Mexican all of them Q4. All of them apply the double-blind method 
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occurrence of -what the author calls- technical and social issues in the scholarly publishing world as those 
mentioned above.

Consequently, another question arises; what can legal journals do to deal with this particular cause, 
namely anonymity? Extant research offers an alternative; the so-called Open Peer Review (OPR) method. 
A vast body of literature discusses how journals in other disciplines (e.g. Science, Technology, Engineering 
and Mathematics -known as STEM disciplines) have gradually and -in most of the cases- successfully imple-
mented OPR models already more than ten years ago. However, only a small number of articles focus on 
law journals, and none of them discuss the potential use of OPR models by Latin-American law journals. 
This is remarkable for several reasons. First, in Latin America, the dominant evaluation method of academic 
legal publications is the double-blind peer review (BPR). Hence, the problems regarding transparency of 
the evaluation process and the accountably of reviewers are much more salient there than in other jurisdic-
tions where BPR is not the only (or common) method being used. In fact, it is a common perception that 
Latin-American legal scholars are dissatisfied with BPR. Yet, no serious debate has been started about the 
fundamental aspects of BPR, which are the root cause behind the problems experienced with such model, 
let alone a discussion of the OPR method, which offers a solution. This stands in sharp contrast with the 
ongoing debates in North-American law journals concerning the essential characteristics of student-editing 
and in European law journals about editorial review; the two of which (student-editing and editorial review) 
are the dominant methods used in those parts of the world to evaluate the substantive quality of academic 
legal contributions.2

The current article addresses this gap in the literature, by attempting to start such a debate. It builds on 
insights from STEM disciplines and their experience in the use of OPR as an alternative method to overcome 
the issues that anonymity seems to entail when evaluating the substantive quality of scientific research.3 It 
is important to note that this article is neither against BPR in legal publishing, nor peer reviewers nor law 
journals. This work presents and systematically compares the pros and cons of BPR and OPR as identified in 
the existing literature, mainly from STEM disciplines. By objectively comparing both assessment methods, 
this paper explores whether unmasking the identities of authors and evaluators is a suitable method to 
counteract the drawbacks that BPR has experienced in the legal domain or whether another alternative 
method is needed. To achieve this aim, this research follows a “medical diagnosis” structure inspired by 
the medical field, within STEM disciplines. The key assumption is that the traditional blind method is not 
unsuitable as such, but it is ill (i.e. it is a poor-quality evaluation method) due to its shortcomings that affect 
both the transparency during the evaluation process and the accountability of the actors involved in it.4 
Thus, Section 2 is devoted to studying the “patient” itself; BPR method in general terms. Section 3 focuses 
on the review of the “medical record” of BPR, which in our case is associated with the different “symptoms”, 
such as technical and social issues that this evaluation method has suffered across disciplines for a long 
time and the anonymity as their possible cause. Here, the principal flaws of BPR are pointed out. In Section 
4, the “diagnosis” is presented. This section analyzes the OPR evaluation method as the “antidote” in the 
“treatment” that BPR has received in STEM disciplines. In this sense, the experience of STEM disciplines -in 
applying OPR when evaluating the substantive quality of scientific publications- may inspire the path that 
blind-peer-reviewed law journals need to undertake to guarantee transparency in the evaluation process 
and the accountability of the parties that participate in it. Specifically, to guarantee the accountability of 
the evaluators. Furthermore, the “benefits”, as well as the “contraindications” of OPR, are discussed in this 
section. Section 5 concludes and provides recommendations for further research.

to assess the substantive quality of academic legal research. Scimago Journal & Country Rank, ‘Journal Rankings’ <http://www.
scimagojr.com/journalrank.php?category=3308&area=3300&country=Latin%20America&type=j> accessed 1 April 2017.

 2 Rob van Gestel, ‘Ranking, Peer Review, Bibliometrics and Alternative Ways to Improve the Quality of Doctrinal Legal Scholarship’ 
in Rob van Gestel, Hans-W. Micklitz and Edward L. Rubin (eds) Rethinking Legal Scholarship a Transatlantic Dialogue (Cambridge 
University Press 2017) 351–374; Natalie C Cotton, ‘The Competence of Students as Editors of Law Reviews: A Response to Judge 
Posner’ (2006) 154 University of Pennsylvania Law Review 951–982; Richard A Posner, ‘The Future of the Student-Edited Law 
Review’ (1995) 47 Stanford Law Review 1131–1138; Nathan H Saunders, ‘Student-Edited Law Reviews: Reflections and Responses 
of an Inmate’ (2000) 49 Duke Law Journal 1663–1687 and Phil Nichols, ‘A Student Defence of Student Edited Journals: In Response 
to Professor Roger Cramton’ (1987) 36(6) Duke Law Journal 1122–1137.

 3 According to Ford, ‘[…] there is a long history of arguments expressing dissatisfaction with double-blind and blind peer review pro-
cess in STEM fields’. It has been tested in the literature consulted. In almost all of the scientific articles, the STEM example is cited. 
Emily Ford, ‘Opening Review in LIS Journals: A Status Report’ (2016) 4 Journal of Scholarly Publishing 1–29 <https://jlsc-pub.org/
articles/abstract/10.7710/2162-3309.2148/> accessed 10 June 2017.

 4 I use the word “ill” and “ill-suited” in its broadest sense such as poor in quality, bad or harmful, not favorable or auspicious. Oxford 
Living Dictionaries, ‘Ill’ <https://en.oxforddictionaries.com/definition/ill> accessed 3 January 2018.
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2 Knowing the Patient: The “Ill” Gatekeeper of Science
Peer review is one of the most commonly applied systems to evaluate the substantive quality of scientific 
research. It has been used across disciplines for more than 200 years.5 In its initial stages, peer review was 
used as a mechanism of censorship and later as a filter system in charge of selecting high-quality research. 
For this reason, Ross-Hellauer has labelled the peer review method as the “gatekeeper of science”.6 In the 
field of legal research, peer review has been one of the most preferred methods to assess the substantive 
quality of manuscripts because of the limitations of a purely metrics-based system in this area of knowledge 
that -as Peruginelli refers to- has an ambiguous identity for being ‘[…] somewhere between humanities and 
social sciences, sharing characteristics of both.’7

There are ample definitions of peer review in the existing body of literature.8 However, a closer examina-
tion reveals that almost all of the current definitions converge in some specific aspects.9 For virtually all 
disciplines, peer review is a quality assurance mechanism that aims to identify and validate high-quality and 
original research.10 At the same time, the ideal peer review serves as a tool to scrutinize researchers’ intel-
lectual work in order to improve the scientific knowledge in a certain discipline.11 Accordingly, Ziman states 
that peer review is one of the ways in which the scientific method contrasts and verifies the ideas developed 
in each field.12 In this vein, Maharg and Duncan argue that although each discipline often has ‘[…] their own 
specific processes, and with these, journals have their own procedures’, the characteristics of peer review 
mentioned above are the most common in all the areas that apply this assessment method. The legal aca-
demia is not an exception to this.13

As far as history is concerned, Kronick argues that peer review has emerged within the modern science, 
while for other authors, these practices were already developed before that.14 However, the relevant feature 
of peer review, according to Weller, is that this system has been generalized among various scientific disci-
plines after the Second World War when the codes and written norms about the requirements to apply peer 
review were created.15

Nowadays, peer review in scholarly publishing is made up of two or more referees -also known as peer 
reviewers or evaluators- who are selected by the publisher, such as the editors in chief or the editorial board, 
under its own standards, to provide an objective opinion about potentially publishable research.16 For some 
scholars in the fields of Humanities and Social Sciences, the criteria and mechanisms applied by journals to 

 5 Jonathan P Tennant and others, ‘A Multi-Disciplinary Perspective on Emergent and Future Innovations in Peer Review’ (2017) 
6:1151 F1000Research <https://f1000research.com/articles/6-1151/v1> accessed 10 June 2017. Spier has argued that ‘[…] this 
system is perhaps more recent than one might expect, with its main formal elements only in general use since the mid-twentieth 
century in scientific publishing’. Ray Spier, ‘The History of the Peer-Review Process’ (2002) 20(8) Trends in Biotechnology 357–58.

 6 Tony Ross-Hellauer, ‘What is Open Peer Review? A systematic review’ (2017) 6:588 F1000Research <https://f1000research.com/
articles/6-588/v1> accessed 10 July 2017.

 7 Ginevra Peruginelli, ‘The Debate on Research Quality Criteria for Legal Scholarship’s Assessment: Some Key Questions’ (Legal 
Information Institute-Cornell University Law School 2017) <https://blog.law.cornell.edu/voxpop/2017/07/14/the-debate-on-
research-quality-criteria-for-legal-scholarships-assessment-some-key-questions/> accessed 2 March 2018.

 8 Nancy McCormack, ‘Peer Review and Legal Publishing: What Law Librarians Need to Know about Open, Single-Blind and Dou-
ble-Blind Reviewing’ (2009) 101(1) Law Library Journal 59. <http://heinonline.org/HOL/LandingPage?handle=hein.journals/
llj101&div=7&id=&page=> accessed 12 May 2017.

 9 Van Gestel states that the label “peer reviewed” is confusing because it is used for quite different things. The author argues that ‘[…] 
sometimes it refers to an assessment of manuscripts by anonymous independent external experts on the basis of a set of guidelines 
or quality criteria, but just as often, peer review is used to describe a screening of papers by journal editors or book editors who are 
directly responsible for publication. Even prestigious journals are often unclear about the criteria these assessors should apply and 
to what extent the adversarial principle is applied to the exchange of arguments between authors and referees.’ Van Gestel (n 2) 
351–398.

 10 Emily Ford, ‘Advancing an Open Ethos with OPR’ (2017) 78(4) College & Research Libraries 406–412 <http://crl.acrl.org/index.
php/crl/article/view/16637/18083> accessed 1 August 2017; Van Gestel (n 2) 351–398; Thomas H P Gould, Do We Still Need Peer 
Review? (The Scarecrow Press 2013); A J Meadows, Communicating Research (Academic Press 1998); Harriet Zuckerman and Robert 
K Merton, Patterns of Evaluation in Science: Institutionalisation, Structure and Functions of Referee System (Minerva 1971).

 11 Ross-Hellauer (n 6).
 12 John M Ziman, Public Knowledge: An Essay Concerning the Social Dimension of Science (Cambridge University Press 1968).
 13 Paul Maharg and Nigel Duncan, ‘Black Box, Pandora’s Box or Virtual Toolbox? An Experiment in a Journal’s Transparent Peer Review 

on the Web’ (2007) 21(2) International Review of Law, Computers & Technology 109–128.
 14 D A Kronick, ‘Peer Review in 18th-Century Scientific Journalism’ (1990) 263(10) JAMA 1321–2 <https://www.ncbi.nlm.nih.gov/

pubmed/2406469> accessed 12 June 2017.
 15 Ann C Weller, ‘Editorial Peer Review: Research, Current Practices, and Implications for Librarians’ (1995) 21(1) Serials Review 

53–65.
 16 Claude T Bishop, How to Edit a Scientific Journal (ISI Press 1984); Maeve O’Connor, How to Copyedit Scientific Books & Journals 

( William & Wilkins 1978).
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select the referees are most of the time a real mystery.17 Consequently, to know what are the practices of peer 
review in scientific journals has become an imperative need.18 Nevertheless, peer reviewers are, by defini-
tion, experts in a specific field of the knowledge.19 They have -or at least, this is what scientific community 
hopes- the necessary expertise to evaluate the quality of a contribution in an impartial and disinterested 
way.20 It is common that, in peer-reviewed journals, referees decide whether a submitted article should 
be accepted, considered acceptable with revisions or rejected.21 In other words, peer review is oriented to 
contribute to scientific research by selecting the best contributions in a specific area and by suggesting the 
improvement of those that need some amendments to impact on the scientific world.22

As van Gestel has pointed out, peer review comes in different shapes and sizes.23 From the beginning, 
the most common have been those models in which anonymity plays the leading role. This model of peer 
review is called blind, closed or anonymous because the identities of the author (single-blind) or the author 
and the evaluator (double-blind) are covered by the veil of anonymity. According to Tavares de Matos, the 
first, labelled “single-blind peer review”, is predominant in Social Sciences, while the second one; “double-
blind peer review” has been preferred by journals in the field of Humanities. As mentioned above, in the 
area of law, the double-blind peer review is commonly used in Latin America, where it is a standard quality-
assessment method among the most representative law journals,24 but also in the UK where it is gaining 
more and more ground.25

3 Symptoms: The Veil of Anonymity as a Possible Cause – The Pros and 
Cons of BPR
Defenders of the BPR method argue that anonymity is important for the evaluation process from both the 
author’s and the evaluator’s perspective because it creates a safe place.26 From the author’s side, a blind sys-
tem provides confidence regarding the impartial treatment that his paper is receiving or is going to receive.27 
Likewise, it is believed that masking an author’s identity may contribute to avoiding potential publication 
bias among referees. In particular, reported evidence suggests that the potential publication biases that 
can be prevented with anonymity are those related to female authors or against authors that work in less 
prestigious institutions or that are from non-English speaking regions.28 Furthermore, Godlee and Ford have 
stated that anonymity is perceived as a protective tool for junior researchers that are taking infancy steps 
in academia.29 Then, the masking of the identity of a junior researcher can save him of public humiliation 

 17 Yaritza Pérez Pacheco, ‘Criterios de Calidad de la Investigación Doctoral en Ciencia Jurídica’ (2012) 21 ACADEMIA Revista Sobre 
Enseñanza del Derecho 137–173; María Manuela Tavares de Matos Cardoso, ‘El Peer Review de las Revistas Científicas en Humani-
dades y Ciencias Sociales: Políticas y Prácticas Editoriales Declaradas’ (2011) 34 Revista Española de Documentación Científica 
141–164; Joshua Guetzkow, Michèle Lamont and Grégoire Mallard, ‘What is Originality in the Humanities and the Social Sciences?’ 
(2004) 69(2) American Sociological Review 190–212 <https://www.jstor.org/stable/pdf/3593084.pdf?refreqid=excelsior%3A153
7e97d5a563d33e98abfe093a112c2> accessed 13 May 2017; Juan Miguel Campanario, ‘El Sistema de Revisión por Expertos (peer 
review): Muchos Problemas y Pocas Soluciones’ (2002) 25 Revista Española de Documentación Científica 267–285.

 18 Ginevra Peruginelli and Sebastian Faro, ‘Research Quality Evaluation: The Case of Legal Studies’ in Andrea Bonaccorsi (ed) The 
Evaluation in Social Sciences and Humanities, Lessons from the Italian Experience (Springer 2018) 125–126.

 19 D M R Sekhar, ‘Peer Review and Science’ (2010) 98(9) Current Science 1181–82.
 20 David Michaels, ‘Politicizing Peer Review: The Scientific Perspective’ in W Wagner and R Steinzor (eds) Rescuing Science from Politics: 

Regulation and the Distortion of Scientific Research (Cambridge University Press 2006) 219.
 21 Pacheco (n 17) 37–173; de Matos Cardoso (n 18) 141–164.
 22 Campanario 2002 (n 17) 267–285.
 23 Van Gestel (n 2) 365. Delgado, Jiménez Contreras and Ruiz propose that the peer-review systems can be classified taking into 

account two criteria: 1) The origin or nature of the reviewers (internal or external) and, 2) The anonymity of the review process 
(double-blinded review, single-blinded review, and open review). E Delgado López-Cozar, E Jiménez-Contreras and R Ruiz Pérez, 
‘La Edición de Revistas Científicas: Directrices, Criterios y Modelos de Evaluación’ (2006) Fundación Española para la Ciencia y la 
Tecnología 188 <https://www.revistacomunicar.com/pdf/2011-04-Delgado.pdf> accessed 15 July 2017.

 24 Scimago Journal & Country Rank (n 1).
 25 Van Gestel (n 2) 356, 363.
 26 Kaim Khan, ‘Is Open Peer Review the fairest system? NO’ (34 BMJ, 2010). <http://www.bmj.com/content/341/bmj.c6425> 

accessed 15 August 2017.
 27 Maharg and Duncan (n 13) 109.
 28 A E Budden and others, ‘Double-Blind Review Favours Increased Representation of Female Authors’ (2008) 23(1) Trends in Ecol-

ogy & Evolution 4–6; Joseph S Ross and others, ‘Effect of Blinded Peer Review on Abstract Acceptance’ (2006) 295(14) JAMA 
1675–1680 <http://jamanetwork.com/journals/jama/fullarticle/202669> accessed 1 April 2017.

 29 F Godlee, Peer Review in Health Sciences (2nd edn, BMJ Books 2003); Emily Ford, ‘Defining and Characterizing Open Peer Review: A 
Review of the Literature’ (2013) 44(4) Journal of Scholarly Publication 311–326.

https://www.jstor.org/stable/pdf/3593084.pdf?refreqid=excelsior%3A1537e97d5a563d33e98abfe093a112c2
https://www.jstor.org/stable/pdf/3593084.pdf?refreqid=excelsior%3A1537e97d5a563d33e98abfe093a112c2
https://www.revistacomunicar.com/pdf/2011-04-Delgado.pdf
http://www.bmj.com/content/341/bmj.c6425
http://jamanetwork.com/journals/jama/fullarticle/202669
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because of his lack of experience, or in the case of high-quality work, may also increase the chances that his 
work will be accepted for publication.30

From a reviewer’s perspective, a BPR system has been argued to be the most suitable way to help referees 
to focus only on the strengths and the flaws of the manuscript that has been submitted.31 Especially, for jun-
ior researchers that are reviewing the work of senior scholars, a BPR system may offer them more freedom 
to give honest and constructive criticism without the fear of future retaliation or the end of their careers.32 
Similarly, Ross-Hellauer points out that senior researchers serving as evaluators can provide “candid feed-
back” without the concern of reprisals from upset or not satisfied authors.33

Nevertheless, the current state of BPR has been compared to Churchill’s statement on democracy; ‘almost 
fatally flawed but better than any alternative’.34 For this reason, different studies have been undertaken to 
try to understand the effects of BPR in practice. Studies -from the classic research conducted by Peters and 
Ceci in 1982 or the classic randomized controlled trial undertook by van Rooyen and others in 1997, to the 
survey implemented by Ware in 2007 and his recent follow-up in 2015- show that BPR is a helpful tool to 
evaluate and improve the substantive quality of scientific research, but also that changes are needed to 
achieve these aims.35 Maharg and Duncan summarize the situation in legal publishing saying that:

‘[P]eer review is necessary, but the process could probably be made more transparent than the 
 current black box of many legal journals. This does not mean that we run the risk of no quality 
control -in effect, opening up a Pandora’s box of poor quality research upon the legal community. 
The process of review can be improved if we use procedures and processes that are customised for 
the job in the way that a tool is customised for a task.’36

The question then arises, what are the symptoms of the current system that suggest that it is not a suitable 
“tool” for the task of assessing the substantive quality of academic legal research? For the purposes of this 
article, I have synthesized them into two principal groups; technical and social issues, where the former is 
related to the transparency of the process and the latter to the person of the referee.

3.1 Technical Issues
There are seven specific issues that are frequently mentioned in the existing body of knowledge about BPR. 
In a random order, these are: 1) delays in the different stages of the evaluation process; 2) costs of the evalu-
ation process; 3) lack of incentives for reviewers; 4) poor-quality reviewers’ reports; 5) lack of a real dialogue 
among the actors involved in the evaluation process; 6) lack of reviewers’ expertise to evaluate the manu-
script; and 7) authors’ identification. Each of them is briefly discussed subsequently.

1) Delays in the different stages of the evaluation process. In most cases, the use of the BPR model by jour-
nals generates long periods between the three principal stages of the process, namely, submission, review 
and publication.37 In some journals, including Latin-American law journals, the period from submission 
of a manuscript to its publication can exceed one year -as mentioned before.38 Sumner and Buckingham 
have argued that this is because of an “intellectual meal” that is led by a small number of reviewers. As a 
consequence, a long period can elapse until there is “acceptance”, “rejection” or “acceptance after revisions”. 

 30 Emily Ford, ‘Open Peer Review at Four STEM journals: An Observational Overview’ (2015) 4(6) F1000Research 1–13 <https://
f1000research.com/articles/4-6/v1> accessed 1 August 2017; Kathleen Fitzpatrick and Katherine Rowe, ‘Keywords for Open Peer 
Review’ (2010) 21(3–4) Logos 136 <http://booksandjournals.brillonline.com/content/journals/10.1163/095796511x56002> 
accessed 13 July 2017.

 31 Maharg and Duncan (n 13) 110.
 32 Ford 2015 (n 30).
 33 Ross-Hellauer (n 6).
 34 Khan (n 26).
 35 Stephen J Ceci and Douglas P Peters, ‘Peer Review- a Study of Reliability’ (1982) 14(6) Change: The Magazine of Higher Learning 

44–48; Susan van Rooyen and others ‘Effect of Peer Review on Quality of Reviews and on Reviewers’ Recommendations: a Ran-
domized Trial’ (1999) 318 BMJ 23–27 <http://www.bmj.com/content/318/7175/23> accessed 13 May 2017; Mark Ware, ‘Peer 
Review: Benefits, Perceptions and Alternatives’ (2008) 4 Publishing Research Consortium 1–20 <https://s3.amazonaws.com/aca-
demia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=150572-
9275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-disposition=inline%3B%20filename%3DPeer_
review_benefits_perceptions_and_alt.pdf> accessed 1 May 2017; Mark Ware, ‘Peer Review Survey 2015’ (Publishing Research 
Consortium, 2016) 1–58.

 36 Maharg and Duncan (n 13) 111.
 37 Ford 2013 (n 29) 311–26.
 38 Tamara Sumner and Shum Simon Buckingham, ‘Open Peer Review and Argumentation: Loosening the Paper Chains on Journals’ 

Ariadne (19 September 1996) <http://www.ariadne.ac.uk/issue5/jime> accessed 12 May 2017.

https://f1000research.com/articles/4-6/v1
https://f1000research.com/articles/4-6/v1
http://booksandjournals.brillonline.com/content/journals/10.1163/095796511x56002
http://www.bmj.com/content/318/7175/23
https://s3.amazonaws.com/academia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1505729275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-disposition=inline%3B%20filename%3DPeer_review_benefits_pe
https://s3.amazonaws.com/academia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1505729275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-disposition=inline%3B%20filename%3DPeer_review_benefits_pe
https://s3.amazonaws.com/academia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1505729275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-disposition=inline%3B%20filename%3DPeer_review_benefits_pe
https://s3.amazonaws.com/academia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKeyId=AKIAIWOWYYGZ2Y53UL3A&Expires=1505729275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-disposition=inline%3B%20filename%3DPeer_review_benefits_pe
http://www.ariadne.ac.uk/issue5/jime
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Therefore, Ross-Hellauer has aptly stated that ‘[…] this delay slows down the availability of results for further 
research and professional exploitation.’39

2) Costs of the evaluation process. The cost of the evaluation process has two faces. On the one hand, the 
cost can be seen only as a pecuniary loss and on the other, as the time that evaluators spend reviewing 
manuscripts and writing the reports. An example of the former can be found in the study conducted by the 
Research Information Network (RIN) in the UK. The study shows that the global cost of reviewers was 1,9 
billion pounds in 2008, however not included in the calculation are others costs like the time that publish-
ers and authors spend checking, modifying and resubmitting their works.40 For Ross-Hellauer, the amount 
can even be higher when considering that a manuscript may be submitted and resubmitted several times 
until it is accepted.41 Not to mention the costs that a scientific community has to pay when, for instance, an 
innovative work or a relevant contribution is being held for a long time.

3) Lack of incentives for reviewers. It is commonly argued that human beings are moved by incentives that 
can be either material or immaterial, and sometimes both. In scholarly publication, a material incentive may 
be an economic reward and an immaterial the increase of reputation. However, in most of the blind-peer-
reviewed journals, the work of referees is almost exclusively unpaid and the anonymity of the process makes 
that their contributions are not recognized by the scientific community.42 For this ad honorem activity is that 
Khan argues that for a huge sector of scholars the work of reviewing is perceived more as a burden than as 
a gift.43 In the case of Latin-American law journals, it is common that the name of the evaluator is published 
in a general list of referees on the website of the journal. At the same time, certifications to include in the 
evaluator’s academic Curriculum Vitae can be provided when required. But are these examples of real incen-
tives for investing time and effort in evaluating an academic legal manuscript?

4) Poor-quality reviewers’ reports. A lack of incentives, in turn, may lead to another issue. Bold states that 
the principal cause why the reviewers’ reports are of poor quality is the lack of incentives. According to Bold, 
the lack of incentives generates a lack of motivation to spend long hours reviewing, validating knowledge 
and writing high-quality and in-depth reports that contribute to the improvement of the author’s research.44 
Then, in a cost and benefit analysis, anonymity seems not to be a good deal. As a consequence, very vague or 
run-of-the-mill comments -sometimes not even related to the research object of assessment- as well as “yes” 
(i.e. acceptance for publication) or “no” (i.e. rejection for publication) reports become the order of the day.

5) Lack of a real dialogue among the actors involved in the evaluation process. To achieve its aims, peer 
review method needs to generate a dialogue between authors and evaluators. This relationship that one can 
denominate horizontal between an author and an evaluator enables the improvement of specific research 
and with this, the scientific knowledge of a discipline. For the defenders of an open method, anonymity 
changes this horizontal relationship into a vertical one that merely enables an imaginary debate between 
distant parties rather than a dialogue with which the evaluator and author engage and work together for a 
high-quality publication. Additionally, the anonymous method requires the intervention of a third person, 
in most cases the editor. Then, this triangular communication also makes that the review process lasts 
longer and that ‘[…] questions go unanswered, confusions go unclarified, criticism go undefended.’45

6) Lack of reviewers’ expertise to evaluate the manuscript. The question about the way in that referees are 
selected is tough to answer, in particular, because it is not common to find any reference to or explanation 
about the process or the criteria applied to select a referee in the publishing policies and practices of blind-
peer-reviewed law journals. Thereby, Travis and Collins uphold that editors have the power in most cases 
of shaping the reviews by selecting reviewers according to their own preference because of their affiliation 
to specific theories and methods.46 Thus, the masked identity of a peer in the anonymous model may allow 

 39 Ross-Hellauer (n 6).
 40 Michael Jubb, ‘Peer Review: The Current Landscape and Future Trends’ (2016) 29(1) The Association of Learned & Professional 

Society Publishers 13–21.
 41 Ross-Hellauer (n 6).
 42 J Scott Armstrong, ‘Peer Review for Journals: Evidence on Quality Control Fairness, and Innovation’ Science and Engineering Ethics’ 

(1997) 3(1) Springer Nature 63–84; Mark Ware, ‘Peer Review: Benefits, Perceptions and Alternatives’ (2008) 4 Publishing Research 
Consortium 1–20. <https://s3.amazonaws.com/academia.edu.documents/30578082/prcsummary4warefinal.pdf?AWSAccessKe
yId=AKIAIWOWYYGZ2Y53UL3A&Expires=1505729275&Signature=e8YoedN7Bi7XFCP1b2%2FcFRYYXgk%3D&response-content-
disposition=inline%3B%20filename%3DPeer_review_benefits_perceptions_and_alt.pdf> accessed 1 May 2017.

 43 Khan (n 26).
 44 Axel Boldt, ‘Extending arXiv.org to Achieve Open Peer Review and Publishing’ (2011) 42(2) Journal of Scholarly Publishing 238–242.
 45 Sumner and Buckingham (n 37).
 46 G D Travis and H M Collins, ‘New Light on Old Boys: Cognitive and Institutional Particularism in the Peer Review System’ (1991) 

16(3) Science, Technology and Human Values <http://journals.sagepub.com/doi/pdf/10.1177/016224399101600303> accessed 
1 May 2017; Ross-Hellauer (n 6).
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referees that do not have the expertise required to assess the substantive quality of a publication, which is 
patently unfair.47 With this in mind, Sekhar and Aery have considered that the problem is that the author, 
not knowing who the reviewer is cannot know either if he is a real expert that can understand what the 
author is talking about.48 The same scholars have provided a graphic example to describe the situation of 
a lack of referees’ expertise saying that the author ‘[…] just believe that the journal and its editor knew the 
expertise of the peer, the same way one believes the knowledge of a priest about God.’49

7) Authors’ identification. The experiment conducted by Godlee, Gale and Martyn in 1998, shows that 
some factors, such as close disciplinary communities and reviewers’ technological skills, allow him to iden-
tify the author of a manuscript. Therefore, the parties’ (i.e. authors and evaluators) anonymity may only be 
partially effective in the blind version of peer review. Principally, anonymity may not be truly effective, for 
instance, in Latin America where legal communities are usually small. Likewise, a double-blind model may 
not be successful when the reviewer, through the use of technological developments, such as the Internet, 
can take off the veil of anonymity from the authors’ side.

3.2 Social Issues
‘Human beings have feet of mud’, as a common Colombian saying goes. Despite goodwill, all human beings 
make mistakes. Reviewers are no exception to the rule. Nevertheless, this is not a justification for abuse 
when no substantive criteria (e.g. reviewers’ power or bias) influence the decision of whether a manuscript 
can be published or not. As several experiments have shown and as academia has reported it, the anonymity 
of reviewers in the BPR method has caused social issues, such as the presence of bias and empowerment in 
the decision-making-publication-process, across disciplines for several years. Biases and empowerment are 
social issues because they do not only have an impact on the quality of the review but also on the society, 
as evaluators are actors within a social, political, economic and institutional environment. Both issues, 1) 
reviewers’ biases and 2) reviewers’ empowerment in the blind method are presented as follows.

1) Reviewers’ biases. From a theoretical point of view, BPR as a method of assessment of substantive qual-
ity requires an objective referee. However, authors, like Groves, Boldt and Maharg and Duncan, point out 
that evaluators are not always unbiased when evaluating research, especially when the manuscript object 
of assessment affects their own research.50 Moreover, Epstein argues that some evaluators have a greater 
tendency to reject those submissions that affect the research of their friends as well, what the author calls 
“peer cartels”.51 In this context, BPR may facilitate this type of behavior, mainly, because no matter what the 
reviewer does, his reputation -that may be one of the most valuable affected aspects when talking about 
accountability in the evaluation process- is well protected under anonymity.

The most common biases that may influence evaluators’ decision-making are: gender,52 nationality,53 
institutional affiliation,54 authors’ reputation55 and even authors’ moral virtues.56 Another bias mentioned 

 47 This is why legal scholars like van Gestel, Peruginelli and Faro have insisted on the urgency of creating a policy about referees’ 
selection, their duties in the peer review process of legal research and the responsibilities of editorial boards. Van Gestel (n 2) 368; 
Peruginelli Faro (n 18) 125–126.

 48 D M R Sekhar and Naresh Chander Aery, ‘Open Review of Science Publications’ (2010) 17(5) Accountability in Research 257–263 
<http://www.tandfonline.com/doi/abs/10.1080/08989621.2010.511548?journalCode=gacr20> accessed 22 May 2018.

 49 Ibid.
 50 Trish Groves, ‘Is Open Peer Review the fairest system? Yes’ (2010) 341 BMJ <http://www.bmj.com/content/341/bmj.c6424> 

accessed 1 May 2017; Boldt (n 43) 238–242; Maharg and Duncan (n 13) 110.
 51 Richard Epstein, ‘Academic fraud today: Its social causes and institutional responses’ (2010) 21 Stanford Law & Policy Review 135–54.
 52 Van Gestel (n 2) 368; A E Budden and others (n 28) 4–6; Tom Tregenza, ‘Gender Bias in the Refereeing Process?’ (2002) 17(8) Trends in 

Ecology & Evolution 349–350; Margaret E Lloyd, ‘Gender Factors in Reviewer Recommendations for Manuscript Publication’ (1990) 23(4) 
Journal of Applied Behaviour Analysis 539–43 <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1286270/> accessed 1 May 2017.

 53 A M Link, ‘US and Non-US Submissions: An Analysis of Reviewer Bias’ (1998) 280(3) JAMA 246–247 < https://www.ncbi.nlm.nih.
gov/pubmed/9676670> accessed 13 May 2017; H D Daniel, Guardians of Science: Fairness and Reliability of Peer Review (Wiley-
Blackwell 1993); E Ernst and T Kienbacher, ‘Chauvinism’ (1991) 352 Nature 560 <https://www.nature.com/nature/journal/v352/
n6336/abs/352560b0.html> accessed 12 July 2017.

 54 Paolo Dall’Aglio, ‘Peer Review and Journal Models’ (2006) ArXiv:Physics/0608307 <https://arxiv.org/pdf/physics/0608307.pdf> 
accessed 8 July 2017; Rebecca M Blank, ‘The Effects of Double-Blind versus Single-Blind Reviewing: Experimental Evidence from 
The American Economic Review’ (1991) 81(5) The American Economic Review 1041–1067; Gilbert W Gillespie, Daryl E Chubin 
and Geroge M Kurzon, ‘Experience with NIH Peer Review: Researchers Cynicism and Desire for Change’ (1985) 10(3) Science, 
Technology and Human Values 44–54; Douglas P Peters and Stephen J Ceci, ‘Peer-Review Practices of Psychological Journals: The 
Fate of Published Articles Submitted Again’ (1982) 5(2) Behavioral and Brain Sciences 187–195 <https://www.cambridge.org/
core/journals/behavioral-and-brain-sciences/article/peerreview-practices-of-psychological-journals-the-fate-of-published-articles-
submitted-again/AFE650EB49A6B17992493DE5E49E4431> accessed 7 June 2017.

 55 Zuckerman and Merton (n 11).
 56 Lionel Lewis, Scaling the Ivory Tower: Merit and Its Limits in Academic Careers (Transaction Publishers 1998).
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often in the literature is language. Some referees prefer a sophisticated vocabulary over a plain one and 
use this preference as an evaluation criteria in their review.57 This is also applicable to the methodology.58 
For instance, Travis and Collins uphold that a complex methodology is favored by reviewers over a basic 
one, even if the former is inappropriate.59 In this sense, the systematic study carried out by Ross-Hellauer, 
which was published in 2017, shows that across disciplines evaluators often dismiss innovative methods, 
approaches or results that are contrary to those predominant in the respective discipline.60 Furthermore, the 
referred systematic study reveals that positive results in research are more easily accepted by reviewers, than 
negative or neutral results.61 Additionally, the classic research conducted by Kerr, Tolliver and Petree in 1977 
and later by Campanario in 1998 shows that a huge amount of referees are against replication studies.62

2) Reviewers’ empowerment. BPR may function as a black box by enabling many evaluators and editors to 
retain their power by creating a vertical relationship, that in its origins aims to be horizontal, as the name 
of the method itself suggests (“peer” review). This hierarchical relationship that has emerged in STEM disci-
plines decades ago – and which is not alien to academic legal publishing world either – has produced several 
problems, in particular, problems related to ethics and justice. Boldt and Pöschl identify two phenomena as 
the main consequences of the reviewers’ empowerment conferred by the anonymity of the blind method: 
the phenomenon of abuse and the phenomenon of unprofessional referees’ comments.63 The first phe-
nomenon has led authors, like Smith, to denounce practices of stealing ideas from the author’s submission 
and afterwards passing them off as their own.64 Ross-Hellauer further mentions that the empowerment of 
anonymous referees in the current BPR method allows ‘[…] intentional blocking or delaying publication of 
competitor’s ideas through harsh reviews.’65 Ford and Gould argue that elitism is another consequence of 
this phenomenon.66 In this vein, Ford summarizes the thinking of Roh, stating that a ‘[…] blinded review 
continues a cycle of exclusion, retaining the social power of scholarly publishing in the hands of the major-
ity voice, which is often white and male.’67 The second problem (i.e. unprofessional referees’ comments) 

 57 Ross-Hellauer (n 6).
 58 Blaise Cronin, ‘Vernacular and Vehicular Language’ (2009) 60(3) Journal of the American Society for Information Science and Tech-

nology 433 <http://onlinelibrary.wiley.com/doi/10.1002/asi.21010/full> accessed 12 June 2017; Joseph S Ross and others, ‘Effect 
of Blinded Peer Review on Abstract Acceptance’ (2006) 295(14) JAMA 1675–1680 <http://jamanetwork.com/journals/jama/ful-
larticle/202669> accessed 1 April 2017; Tom Tregenza, ‘Gender Bias in the Refereeing Process?’ (2002) 17(8) Trends in Ecology and 
Evolution 349–50; Armstrong 2008 (n 41) 63–84.

 59 Travis and Collins (n 46).
 60 Ross-Hellauer (n 6); See also J A García, Rosa Rodriguez-Sanchez and J Fdez-Valdivia, ‘Authors and Reviewers Who Suffer from 

Confirmatory Bias’ (2016) 109(2) Scientometrics 1377–95; Daryl E Chubin and Edward J Hackett, Peerless Science: Peer Review and 
US Science Policy (Sunny Press 1990); Michael J Mahoney, ‘Publication Prejudices: An Experimental Study of Confirmatory Bias 
in the Peer Review System’ (1977) 1(2) Cognitive Therapy and Research 161–175 <https://link.springer.com/article/10.1007/
BF01173636> accessed 1 May 2017.

 61 Ross-Hellauer (n 6); See also Samuel Moore and others, ‘Excellence R Us: University Research and the Fetishisation of Excellence’ 
(2017) 3 Palgrave Communications <https://www.nature.com/articles/palcomms2016105> accessed 7 May 2017; Daniele Fanelli, 
‘Do Pressures to Publish Increase Scientists’ Bias? An Empirical Support from US States Data’ (2010) 5(4) Public Library of Sci-
ence ONE <http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0010271> accessed 5 June 2017; A H Bardy, ‘Bias in 
Reporting Clinical Trials’ (1998) 46(2) Br J Clin Pharmacol 147–50; K Dickersin, Y I Min and C L Meinert, ‘Factors Influencing Pub-
lication of Research Results. Follow-Up of Applications Submitted to Two Institutional Review Boards’ (1992) 267(3) JAMA 374–8 
<https://www.ncbi.nlm.nih.gov/pubmed/1727960> accessed 12 July 2017; J P Ioannidis, ‘Effect of the Statistical Significance of 
Results on the Time to Completion and Publication of Randomized Efficacy Trials’ (1998) 279(4) JAMA 281–286 <https://www.
ncbi.nlm.nih.gov/pubmed/9450711> accessed 7 May 2017; Michael J Mahoney, ‘Open exchange and epistemic progress’ (1985) 
40 American Psychologist 29–39.

 62 Steven Kerr, James Tolliver and Doretta Petree, ‘Manuscript Characteristics Which Influence Acceptance for Management and Social 
Science Journals’ (1977) 20(1) Academy of Management 132–141 <https://www.jstor.org/stable/pdf/255467.pdf?refreqid=exce
lsior:20b0a2ce4849d5a79cb1735787dbd9d2> accessed 13 May 2017; Juan Miguel Campanario, ‘Peer Review for Journals as It 
Stands Today-Part 1’ (1998) 3 Science Communication 181–211.

 63 Boldt (n 43) 105–113; Ulrich Pöschl, ‘Multi-Stage Open Peer Review: Scientific Evaluation Integrating the Strengths of Traditional 
Peer Review with the Virtues of Transparency and Self-Regulation’ (Frontiers in Computational Neuroscience, 5 July 2012) <https://
www.atmospheric-chemistry-and-physics.net/pr_acp_Poschl_FrontiersNeuroscience2012_MultiStageOpenPeerReview.pdf> 
accessed 10 June 2017.

 64 Richard Smith, ‘Peer Review: a Flawed Process at the Heart of Science and Journals’ (2006) 99(4) Journal of the Royal Society of 
Medicine 178–82. <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1420798/> accessed 7 June 2017.

 65 Ross-Hellauer (n 6).
 66 Ford 2017 (n 10); Thomas H P Gould, ‘Scholar as E-Publisher: The Future Role of [Anonymous] Peer Review within Online Publish-

ing’ (2010) 41(4) Journal of Scholarly Publishing 428–448 <https://muse.jhu.edu/article/383565> accessed 1 May 2017.
 67 Ford 2017 (n 10); Charlotte Roh, ‘Inequalities in Publishing’ (2016) 22(2) Urban Library Journal 1–15; Charlotte Roh, ‘Library Pub-

lishing and Diversity Values: Changing Scholarly Publishing through Policy and Scholarly Communication Education’ (2016) 77 
College & Research Libraries News 82–5.
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threatens the objectivity, reliability and consistency of BPR. Various studies, for instance, have also shown 
the weak levels of agreement that can be found in reviews’ assessments when comparing their reports.68

4 The “Diagnosis” and the Suggested “Treatment”: Unmasking the Identi-
ties of the Peers
Transparency of the peer review evaluation process and accountability of referees are two essential aspects 
that BPR is seemingly lacking, while anonymity is identified as the cause of this. Therefore, OPR has emerged 
in STEM disciplines as the treatment that BPR requires. The concept of OPR is not new. According to Ross-
Hellauer, the first scholar who used the expression “open peer review” was Armstrong in 1982.69 However, 
the concept did not enter into the scholarly debate until the early 90s, and from the 2000s it started being 
discussed more often.70 Ross-Hellauer has associated this significant upswing in the discussion of OPR with 
the rise of the academia’s openness agenda.71 There are different definitions of OPR. Nevertheless, the above-
mentioned systematic study conducted by Ross-Hellauer shows that among the variety of meanings of OPR 
found in the literature, open identities peer review is the most common form to understand the concept.72 
The definition proposed by Ford in 2013 illustrates this. The cited author defines OPR ‘[…] as any scholarly 
review mechanism providing disclosure of author and referee identities to one another at any point dur-
ing the peer review or publication process.’73 Thus, OPR is also known as “unmasked review”, “signed peer 
review” or “unblinded review”.74

Some well-known, high-quality journals in STEM disciplines have -in most of the cases- experimented suc-
cessfully with OPR trials.75 Groves, the editor of the British Medical Journal (BMJ) in 2010, stated that the 
BMJ adopted the OPR model because reported evidence had shown that there are not so many benefits in 
using BPR.76 At the same time, the editor denominates the traditional model as an “unfair” and “Kafkaesque” 
system that limits the transparency of the assessment process.77

4.1 The Technical Benefits of the Open “Antidote”
In order to facilitate the comparison with BPR, the benefits that OPR has disclosed in its application in STEM 
disciplines, are presented in the same order that the drawbacks of the blind model were described in section 3.

1) A faster evaluation process. According to Prug, McCormack, Pölschl, Cope and Kalantis, OPR shortens the 
time between the article submission and publication because it enables a more direct interaction among the 
actors involved in the evaluation process. As a consequence, different opinions, interpretations and experi-
ences would be promoted.78 In this vein, the efficiency and equality of the system may improve and with 
this, the credibility of the journals as well.79

 68 D M Herron, ‘Is Expert Peer Review Obsolete? A Model Suggests that Post-Publication Reader Review May Exceed the Accuracy of 
Traditional Peer Review’ (2012) 26(8) Surg Endosc 2275–2280 <https://www.ncbi.nlm.nih.gov/pubmed/22350231> accessed 7 
May 2017; Richard L Kravitz and others, ‘Editorial Peer Reviewers’ Recommendations at a General Medical Journal: Are They Reli-
able and Do Editors Care?’ (2010) 5(4) PLOS ONE <http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0010072> 
accessed 13 May 2017; Smith (n 63); Mahoney (n 59).

 69 J Scott Armstrong, ‘Barriers to Scientific Contributions: The Authors’ Formula’ (1982) 5(2) Behavioral and Brain Sciences 197–99.
 70 Ross-Hellauer (n 6).
 71 According to Ross-Hellauer, the openness agenda not only refers to open access, but to open data and open science during that 

period. Ross-Hellauer (n 6).
 72 The author identified that among the 122 definitions that he analyzed, 110 refer to OPR as an open identities peer review and 72 

contains references to open referees’ reports as well.
 73 Ford 2013 (n 29) 311–26.
 74 Syavash Nobarany and Kellog S Booth, ‘Use of Politeness Strategies in Signed Open Peer Review’ (2014) 66(5) Journal of the Asso-

ciation for Information Science and Technology 1048–64; Elani R Monsen and Linda Van Horn, Research: Successful Approaches 
(American Dietetic Association 2007).

 75 Among the representative journals that applied the OPR method, one can cite F1000Research, the Journal of the Interactive Media 
in Education, the Journal of Medical Internet Research, the British Medical Journal, BMC Series, PLOS Medicine, those that are 
published by BioMed Central and those published by BMJ Group. This list has been found in Sekhar and Aery (n 48).

 76 Groves (n 50).
 77 Ibid.
 78 Esther Horn, ‘Diamond Open Access and Open Peer Review: An Analysis of the Role of Copyright and Librarians in the Support of 

a Shift Towards Open Access in the Legal Domain’ (2014) 20(1) European Journal of Current Legal Issues <http://webjcli.org/arti-
cle/view/302/421> accessed 15 August 2017; Kethleen Fitzpatrick and Avi Santo, Open Review: A study of Contexts and Practices 
(The Andrew W Mellon Foundation White Paper 2012) 1–54 <https://mellon.org/media/filer_public/20/ff/20ff03e0-17b0-465b-
ae82-1ed7c8cef362/mediacommons-open-review-white-paper-final.pdf> accessed 5 June 2017.

 79 Sekhar and Aery (n 48).

https://www.ncbi.nlm.nih.gov/pubmed/22350231
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0010072
http://webjcli.org/article/view/302/421
http://webjcli.org/article/view/302/421
https://mellon.org/media/filer_public/20/ff/20ff03e0-17b0-465b-ae82-1ed7c8cef362/mediacommons-open-review-white-paper-final.pdf
https://mellon.org/media/filer_public/20/ff/20ff03e0-17b0-465b-ae82-1ed7c8cef362/mediacommons-open-review-white-paper-final.pdf


Open Peer Review for Evaluating Academic Legal Publications86

2) Lower costs of the evaluation process. For the defenders of an unmasked method, OPR contributes not 
only by shortening the stages of the publication process but reducing the pecuniary costs in comparison 
with the use of the traditional BPR. The reason is that generally, OPR works using technologies -such as 
online platforms- that facilitate the contact and the interaction between authors, evaluators and editors, and 
in some cases, with the scientific community in a specific field as well. Moreover, some authors have sug-
gested that the non-anonymity in the alternative method of quality evaluation can also operate by disclosing 
the reviewers’ reports online, for instance, on the website of the journal or on a virtual repository. As a result, 
the time that reviewers spend writing their reports may be compensated with their recognition within the 
scientific community for the exhaustive and devoted service rendered in pro of a specific area of knowledge.80

3) Short and long-term incentives for reviewers. OPR may be seen as a suitable tool to deal with the lack of 
reviewers’ incentives. For authors like Horn, anonymity is inconvenient for most of the evaluators because 
their work in blind traditional systems cannot be taken into account in metrics and other kinds of assess-
ment methods to obtain a promotion.81 In contrast, in the open system referees may be motivated to write 
good-quality reports because they would receive compensation for their work in the short or long term. This 
compensation -as suggested in the previous numeral- is not restricted to economic remunerations, but to 
non-economic rewards such as an increase in their reputation.

4) Enriching high-quality reviewers’ reports. According to Ford, Boldt, and Prug, professional reviews could 
improve the quality of scientific research because they contribute to promoting constructive criticism.82 In 
the same spirit, Groves argues that through OPR it is possible to avoid arbitrary judgments for publication, 
such as “yes” or “no”, contributing in this way to enhance scientific research as well.83

5) A potential real dialogue among the actors involved in the evaluation process. Once the author and the 
evaluators know each other, the horizontal relationship that the peer review aims -as a method of assess-
ment of substantive quality- can be reached. Or at least, there are more possibilities to establish a real 
relationship between “peers” in which the exchange of ideas may represent a true enrichment in a certain 
discipline as well as in the scientific community and, in consequence, in the society.

6) Referees with enough expertise to evaluate the manuscript. Knowing the identity of the evaluators also 
allows authors to scrutinize whether or not the referees have enough expertise to provide constructive criti-
cism. Then, it has been argued that author’s confidence may increase with regard to the knowledge -and in 
some cases also the professional behavior- of the evaluator’s in a specific scientific domain.

7) Authors identified. The first of the issues that is evidently solved with the use of the OPR method is the 
identification of authors in small communities. As it has been mentioned in Section 3.1, the use of BPR in 
small scientific communities is criticized for being only partially effective because the evaluator usually can 
recognize the author of a manuscript through the use of references and writing style. In an open system, 
Lipworth and others argue that it is not necessary to play the game of “not knowing each other”. Instead, 
authors and reviewers may establish an honest academic dialogue like true peers.84

4.2 The Social Benefits of the Open “Antidote”
OPR is seen by its defenders as an effective mechanism to vanquish the abovementioned social issues, as it 
follows.

1) Reviewers’ biases are more visible. The scholars that promote the OPR method argue that it makes the 
reviewers’ biases more visible and subject to a further direct scrutiny.85 In this sense, it is more difficult that 
in an open system reviewers can reject certain academic work because its author, for example, is either a 
woman or a junior researcher, or works in a not well-known university or comes from a non-English speak-
ing country. Thus, with OPR referees’ accountability may be warranted because their names and, in conse-
quence, their reputation are at stake.

 80 See for more references Ross-Hellauer (n 6).
 81 Horn (n 78).
 82 Ford 2013 (n 29) 311–26; Boldt (n 43); Toni Prug, ‘Open-Process Academic Publishing’, (2010) 10(1) Ephemera: Theory & Politics in 

Organization 40–63 <http://www.ephemerajournal.org/contribution/open-process-academic-publishing> accessed 7 June 2017.
 83 Groves (n 50); See also Richard Smith, ‘Opening Up Peer Review’ (1999) 4 BMJ 318 <http://www.bmj.com/content/318/7175/4> 

accessed 7 May 2011.
 84 Wendy Lipworth and others, ‘Should Biomedical Publishing be “Opened Up”? Toward a Values-Based Peer-Review Process’ 

(2011) 8(3) Journal of Bioethical Inquiry 267–280 <https://link.springer.com/article/10.1007/s11673-011-9312-4> accessed 3 
 September 2017; Robert Friedman, Brian Whitworth and Michael Brownstein, ‘Realizing the Power of Extelligence: A New Business 
Model for Academic Publishing’ (2010) 6(2) International Journal of Technology, Knowledge & Society <http://brianwhitworth.
com/extelligence2010.pdf> accessed 5 July 2017.

 85 Ross-Hellauer (n 6).
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2) Less room for reviewers’ empowerment. ‘With great power comes great responsibility’ is a phrase attrib-
uted to illustrious personalities like Voltaire, Churchill, Roosevelt and Lord Melbourne. The expression 
might be applied to OPR as well. The power conferred by journals to evaluators in the blind method has 
been denounced as the cause of abuses and a lack of professionalism both during the evaluation process 
and in the stage in which the results of it are reported. This is why Sekhar and Naresh consider that OPR may 
make the reviewers more responsible because -again- their credibility and reputation are at stake.86 In this 
manner, from Ford’s view, the amelioration of reviewers’ abuse and the hierarchical relationship between 
author and evaluator could be reached.87 In the same way, OPR may replace elitism by establishing -as Ford 
has said- ‘an open and inclusive discourse of ideas within a community’.88 Therefore, OPR ‘[…] strengthens 
efforts to create a socially just culture of publishing’ and thus developing and enhancing academia to be a 
diverse and inclusive place.89

4.3 The Potential “Contraindications” of the “Treatment”
Although to this point, everything seems to be in favor of an open system, it is not a magical solution to all 
of the “symptoms” suffered by the traditional blind assessment method. OPR has its own limitations, six of 
the most relevant ones will be discussed below.

1) Not very clear advantages with regard to the time spent in the evaluation process. Several studies have 
addressed the advantages that the OPR process may provide concerning time spent.90 However, the results 
are mixed. In the well-known randomized controlled trial conducted by van Rooyen in 1999, the scholar 
observed that OPR did not have any ‘[…] adverse effect on the quality of the review, the recommendation 
regarding publication, or the time taken to review.’91 This constitutes an essential aspect that still needs to 
be tested in our days in which the technology plays a fundamental role in the communication of knowledge. 
In other words, from a theoretical perspective, OPR may contribute to a shorter quality-evaluation process. 
However, from a practical perspective, neither the contribution of OPR nor the variations that its use may 
present among disciplines in this regard, are very clear. Thus, empirical research is needed in this arena.

2) The potential refusal of the reviewing task. Horn and Pöschl note that in an ideal world OPR could be 
very advantageous. However, in some circumstances, these advantages are minimal, such as when a referee 
does not want to risk appearing ignorant or disrespectful before the author or the scientific community.92 
For that reason, both scholars advocate for “optional anonymity”, which entails providing authors and evalu-
ators with the option to determine whether or not they want to disclose their identities to each other. This 
is an interesting proposal that should deserve more attention in the academic legal publishing forum, as 
well as the design and implementation of OPR trials based on the (un)successful experiences of other sci-
entific journals in STEM disciplines. In 2006, for example, Nature conducted an OPR trial seeking to explore 
the preferences of authors and evaluators regarding the implementation of the open identities and the 
open report model. The results show that for that year, OPR was not widely popular either among authors 
or among scientists who were invited to comment. Among the 64 people contacted, 27 responded, out of 
which 11 expressed a preference for OPR.93 Four years after Nature’s attempt to implement an OPR system, 
van Rooyen, Delamothe and Evans conducted a new empirical research.94 The researchers found that open 
reports correlated with the refusal rates obtained among potential reviewers. The results show that the 
correlation applies to the time that a referee spends in writing the report as well. However, the same study 

 86 Sekhar and Aery (n 48).
 87 Ford 2017 (n 10); Kathleen Fitzpatrick, ‘Peer-to-Peer Review and the Future of Scholarly Authority’ (2010) 24(3) Social Epistemology 

161–179; Adrian Mulligan and Ellen Raphael, ‘Peer Review in a Changing World – Preliminary Findings of a Global Study’ (2010) 
23(1) Serials 25–34; Pandelis Perakakis and others, ‘Natural Selection of Academic Papers’ (2010) 85(2) Scientometrics 553–59; 
Bill Cope and Mary Kalantzis, ‘Signs of Epistemic Disruption: Transformations in the Knowledge System of the Academic Journal’ 
(2009) 14(4–6) First Monday <http://www.ojphi.org/ojs/index.php/fm/article/view/2309/2163> accessed 2 June 2014; Maharg 
and Duncan (n 13) 109–128.

 88 Ford 2017 (n 10).
 89 Ibid.
 90 Sekhar and Aery (n 48).
 91 The results of the questionnaire are paradoxical because more of the evaluators refused to review when they were asked to sign 

their report while authors were willing to move towards an OPR system. See Van Rooyen and others 1999 (n 35).
 92 Horn 2017 (n 78); Pöschl (n 63).
 93 Nature, ‘Overview: Nature’s Peer Review Trial’ (Nature, December 2006). <http://www.nature.com/nature/peerreview/debate/

nature05535.html> accessed 8 September 2017.
 94 Susan van Rooyen, Tony Delamothe and Stephen J W Evans, ‘Effect on Peer Review of Telling Reviewers that Their Signed Reviews 

Might Be Posted on the Web: Randomised Controlled Trial’ (2010) 341 BMJ <http://www.bmj.com/content/341/bmj.c5729> 
accessed 8 September 2017.
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revealed that there was not an effect on the quality of the review.95 Nonetheless, Ross-Hellauer upholds that 
these studies are derived from only one disciplinary area, namely medicine. Thus, the author points out that 
‘[…] the results cannot be taken as representative and hence, further research is undoubtedly required.’96

3) Poor-quality or fake reviewers’ reports. Van Rooyen, Godlee, Evans and others have also argued that with 
OPR, reviewers may ‘[…] blunt their opinions to fear of causing offence.’97 In this line, Khan states that OPR 
has a double effect on evaluators. On the one hand, the open system prevents reviewers from accepting the 
task -as outlined above. And on the other, lead those reviewers who accepted the work to modified their 
reports. According to Khan, it is clear that OPR produces an inferior outcome in both cases. Nevertheless, 
the results of an experiment carried out in the special issue of the Shakespeare Quarterly in 2010 show that 
the concern about the inhibition of frankness that an OPR model can generate in the evaluator’s report was 
less in practice than that expected.98 Similarly, Groves states that for more than one decade The BMJ has 
been using OPR and its successful experience ‘[…] has shown that the critics that argue that with this model 
referees do not say [anything] much, are wrong.’99

4) The identification of junior researchers. This article has mentioned that anonymity can also be a protec-
tive tool for junior researchers to save them from public humiliation because of their lack of experience, or 
conversely in the case of excellent research, anonymity may increase the possibilities that their work will 
be accepted. An OPR method, in which junior researchers are identified, may therefore put them to face 
uncomfortable situations or make their research object of disparagement.100 Contrary to this, authors like 
Sekhar have defended that for young researchers an OPR system is an excellent opportunity -although some-
times painful- to build their confidence.101

5) The reviewers’ biases remain. Khan argues that biases are not eradicated with OPR, perhaps because 
the reviewers are the same human beings. For him, it is part of the editor’s work to suspect when non-
substantive factors are influencing referees’ decision-making. According to him, editors can ask for addi-
tional reviews, but if it is not feasible, blind-peer-reviewed journals can develop a robust system of appeal.102 
Although an interesting proposal, the idea of Khan could run the risk of generating more delay in the peer 
review process, which is one of the advantages that the defenders of OPR have pointed out.103

6) Empowerment and elitism are conceivably stronger. Van Gestel upholds that in legal scholarship, an OPR 
model may affect the evaluation of a contribution due to the so-called “halo-effect” in which ‘[…] researchers 
with a good reputation are scrutinized in a less critical way than less well-known scholars.’104 Khan has also 
argued that OPR ‘[…] provides more scope for power relationships to favor the great and the good’ because it 
facilitates reciprocity which is -according to Robert Cialdini- one of the most powerful forces that influence 
the behavior of people.105 Following this author, Khan states that in the open method, reviewers are more 
moved to act leading by the principle ‘give what you want to receive’. For him, OPR assumes that reciprocity 
has no role and it constitutes its main flaw.

5 Conclusion and Recommendations for Further Research
By studying literature about traditional BPR and OPR in both the legal and in STEM disciplines, I was able to 
build a general picture of the current state of the two methods of quality assessment in academic journals. 
At the same time, the comparison between the two methods pertaining to the substantive quality of scien-
tific publications shows that the technical and social issues that have been experienced in legal publishing 

 95 Ibid.
 96 Ross-Hellauer (n 6).
 97 Van Rooyen and others (n 35).
 98 The experiment was conducted in the spring of 2010 in the special issue 61:3 ‘Shakespeare and New Media’. The researchers main 

question was whether translating to expert vetting phase to an open forum would inhibit frankness: would reviewers feel they 
could be critical in public? Paradoxically, ‘the loss of anonymity that seemed to protect untenured authors later surfaced as an 
inhibiting factor for untenured reviewers. Unsurprisingly (in retrospect) few graduate students and junior faculty showed up to 
publicly critique essays and reviews by senior scholars’. Fitzpatrick and Rowe (n 29) 135.

 99 Groves (n 50).
 100 Kathleen Fitzpatrick and Katherine Rowe, ‘Keywords for Open Peer Review’ (2010) 21(3–4) Logos 136. <http://booksandjournals.

brillonline.com/docserver/09579656/v21n3_splitsection15.pdf?expires=1526981032&id=id&accname=guest&checksum=84FB
D1480F960FC3095AB9D215FF5C27> accessed 13 July 2017.

 101 Sekhar (n 19) 1181–1182.
 102 Khan (n 26).
 103 See subsection 3.3.2.
 104 Van Gestel (n 2) 368.
 105 Khan (n 26).
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are common across the scientific disciplines. Hence, the solutions that have emerged in STEM disciplines 
-although not perfect- may inspire potential solutions in the legal domain. In this vein, from the comparison 
presented in this article, one can say that unmasking the identities of authors and evaluators may be a suitable 
tool to counteract only some of the flaws that BPR has in academic legal publishing such as the identification 
of authors within small communities (or through their writing style and the sources consulted); the lack of a 
real dialogue among actors involved in the evaluation process, and the lack of reviewers’ expertise to evaluate 
a specific manuscript. However, OPR is not a magical “antidote” that can radically cure the “ill” method.

The experience of STEM disciplines using OPR reveals that some of the technical and social issues of 
BPR seem to remain in the open model (e.g. dubious-quality reviewers’ reports and reviewers’ biases). 
Concurrently, some studies have shown that also some of the drawbacks of BPR can even have conceivably 
stronger effects (e.g. reviewers’ empowerment and publishing elitism) or opposite effects (e.g. fake review-
ers’ reports) when using OPR. Furthermore, some other problems still need more empirical evidence in each 
particular discipline (e.g. the time invested in the evaluation process and its respective costs).

Further research is imperative, and Latin-American law journals may be a suitable case of study for all the 
reasons that have been pointed out throughout this paper because the most representative Latin-American 
law journals use BPR. In light of this, the most important topics that legal scholars should address include: 
1) a mixed quality-evaluation method and the “optional anonymity”; 2) the mechanisms and the criteria 
followed by (Latin-American) blind-peer-reviewed law journals for selecting reviewers; 3) the reviewers’ 
potential incentives to guarantee a high-quality evaluation and to provide high-quality feedback; 4) training 
programs for reviewers and the development of an ethical code for the actors involved in the evaluation 
process; 5) the use of new technologies to facilitate the assessment of manuscripts and fraud detection; and 
6) the implementation of an appeal action against the decision provided by the reviewer.

A mixed quality-evaluation method that balances the pros and cons of both BPR and OPR methods could be 
the fairest alternative method to guarantee the transparency of the assessment process and the accountabil-
ity of reviewers in currently blind-peer-reviewed law journals. Besides, it may also be relevant to consider the 
“optional anonymity” -proposed by Horn and Pöschl- in the design of a mixed quality-evaluation method. In 
my view, providing authors and reviewers the choice of unmasking their identities could have positive effects. 
However, the design and implementation of trials by law journals may provide better insights into this arena.

The mechanisms and the criteria followed to select reviewers are also key determinants of transparency 
and accountability in the evaluation process of a publication. It is imperative to determine the rationale 
behind the lack of (clear) information available to authors regarding the process that blind-peer-reviewed 
law journals follow to select peers. Making the selection mechanisms and the criteria applied for selecting 
reviewers, as well as the list of reviewers per each area of law in which the law journal specializes, public -or 
at least available to authors- could contribute to building up a fairer evaluation method. Especially, because 
in this way, it will be more difficult for editors to shape the quality evaluation of a manuscript by selecting 
evaluators according to their own preference or affiliation to specific theories or methods, one of the draw-
backs of BPR indicated by Travis and Collins.

The incentives for reviewers, as pointed out in this article, play a decisive role when determining what is 
the most suitable method for assessing an academic paper. In the current blind method, the work of the 
reviewer is anonymous which makes it more of a burden to him due to the lack of reputational incentives. 
Then, how can the current lack of motivation of reviewers be counteracted so that they can spend long 
hours reviewing, validating knowledge and writing high-quality and in-depth reports that contribute to the 
improvement of the author’s research and, with it, of the scientific community? Alternative ways that help 
to recognize the time and effort required to write a high-quality review have to be explored, as, for instance, 
a virtual repository of reviewers’ reports. But, is the idea of a virtual repository attractive enough for review-
ers? Moreover, what are the advantages and disadvantages of disclosing reviewers’ reports?

The training as an evaluator is also another aspect to consider in future research. The expertise to review 
an intellectual work is often associated with the expertise in a specific field of knowledge. However, in prac-
tice, it becomes apparent that having experience in a scientific area does not imply being a good reviewer. 
Although academic journals offer guidelines to reviewers about how to evaluate a manuscript and the most 
diverse tips about how to be a high-quality reviewer may be found online, in reality reviewers are not trained 
for this role. Only the method of trial and error and the time elapsed between one and another attempt 
shape the capability of the evaluator as such. However, in the trial and error exercise unethical and unfair 
situations can take place. Therefore, how to deal in practice with problems related to ethics and justice 
manifested in the two phenomena denounced by Boldt and Pöschl, namely the “phenomena of the abuse” 
and the “phenomena of the unprofessional reviewers’ remarks”?
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The use of technology, such as virtual platforms and forums can make the process of evaluation shorter 
and more direct. In this way, the dialogue among peers may be established and with it an enriching experi-
ence of team-work. Additionally, involving the scientific community in an open evaluation through the 
Internet may contribute to detecting fraud quickly. This may be an exciting new research arena as it opens 
the possibility of finding new ways to protect the gate of legal scholarly publishing from erroneous or non-
reliable research that the current blind method seems not to be able to avoid.

Finally, what to do when there are suspicions that the reviewer has followed non-substantive criteria in 
his decision-making? The proposal of an appeal action sounds attractive. However, empirical data is needed 
to analyze whether or not the “remedy” is more expensive than the “illness” and if so, which other kind of 
alternative solutions could be provided.

In sum, it is urgent that legal scholars -in particular Latin-American ones- start engaging in the exploration 
of new ways to assure the transparency of the process of evaluation of academic legal publications and the 
accountability of the reviewers. In this way, the tool will be customized for the task; the scientific community 
can flourish and hopefully the quality of academic legal research can be enhanced.
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