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ABSTRACT

The article has identified the right subnational interpretation of the principle of national treat-
ment (NT) as a cornerstone determining the policy flexibility of subnational authorities. The
purpose is to analyse measures of national and subnational authorities affecting the applica-
tion of the principle of NT vis-a-vis the foreign investor, which allows to recommend certain
approaches to investment policy making at the subnational level. The following issues are
discussed in the article: concepts of foreign investors and foreign investment in the Russian
Federation; NT in bilateral investment agreements; NT of investment in the context of the WTO
agreements; a framework for the description of NT at the subnational level; classification of
exceptions from NT; exceptions from NT according to GATS obligations; NT at the subna-
tional level. In the Russian Federation the foreign investor has full legal protection equal to
the protection of local firms if it is a legal entity in which the foreign shareholder owns at
least 10%, but no more than 20% of the authorized capital, or if the foreign investor does
not create a new legal entity, but opts for a branch or a representation office. The model
bilateral investment treaty of the Russian Federation follows approaches similar to those of
developed countries. Questions were identified which should be answered during the invest-
ment policy making at the subnational level: For what kind of investors and how is market
entry regulated? What represents post-establishment? Is it possible to expand NT for affili-
ated and dependent firms? In our opinion, nothing prevents the extension of support to small
and medium sized enterprises to the entities with 100% (but not 49%) participation of the
foreign equity. At the same time it is that type of exceptions from NT which practices in de-
veloped countries as well.

KEYWORDS
national treatment, investments, investment agreements, WTO, GATS, subnational, horizontal
obligations, sectoral obligations, exceptions

* The views expressed in this article are those of the authors and do not necessarily reflect the
opinion of the United Nations. The designations employed do not imply the expression of any opinion
on the part of United Nations concerning the legal status of any country or territory, or the delimitation
of its frontiers or boundaries (MHeHue, BblpaXeHHOE B 9TON CTaTbe, ABNSAETCS MHEHWEM aBTOpa U He
ob6sa3aTenbHO oTpaxaeT nos3uumio OpraHmnsaumm O6beanHeHHbIX Haumii. NpruMeHsieMble TEPMUHBI HE
nogpasymeBaloT BblpaXeHUst Kakoro-nnbo MHeHus co cTopoHbl OpraHudaummn O6beanHeHHbIX Haumi
OTHOCUTENbHO MPaBOBOrO cCTaTyca Kakon-nnmbo CTpaHbl, AN TeppuTopun, WA OnpenenieHus ee
rpaHuL,).
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PEDEPAT

B cTaTbe MHTEPNpeTMpyeTcs NPUHLMN HauMoHanbHOro pexmnma (HP) kak KpaeyronbHOro kam-
Hsl, onpefensitowero rmbkocTb NOAUTUKM cybHaALMOHanbHbIX Bnactei. Llens coctont B aHanu-
3e Mep HauMOoHanbHOW 1 CyOHaLUNOHANIbHOM MOAUTUKY, BAUSIOWMX HA NPUMEHEHWe NpuHLMna
HP no oTHOLLEHWNIO K MHOCTPaHHOMY MHBECTOPY, KOTOPbI MO3BONAWA Bbl pEKOMEHA0BATbL Onpe-
[eneHHble noaxoabl K GOPMUPOBAHMIO MHBECTULMOHHOW MONUTUKM Ha CyOHaLMOHANIbHOM
ypoBHe. B ctaTbe o6CcyxaeHbl cneayioLme BONpochl: MOHATUS MHOCTPAHHOIo MHBECTOPA U UHO-
CTpaHHOW umHBecTUuMn B PD; HP B ABYCTOPOHHUX MHBECTULMOHHbIX cornawenusx; HP B uH-
BECTULMSAX B KOHTekcTe cornaweHunii BTO; cTpykTtypa onucaHus HP Ha cyOGHaumoHanbHOM
YPOBHe; knaccubunkaums ncknoveHmin n3 HP; ncknoyeHns ns HP cornacHo ob6sizatenbcTBam
no FATC; HP Ha cybHaumnoHansHOM ypoBHe. B PD MHOCTpPaHHbIN MHBECTOP MoJlydaeT MOJIHYIO
npaBOoBYIO 3aLLMTY, PaBHYIO 3aLLUTE MECTHbIX PUPM, ECNN 3TO — IOPUANYECKOE UL, B KOTO-
POM MHOCTPaAHHOMY akUMOHepy npuHaanexat, no kpariHe mepe, 10%, HO He Gonblue, Yem
20% akumini unn ycTaBHOroO Kanurtana, Win eciiv MHOCTPaHHbI MHBECTOP HE CO34aeT HOBOrO
lopnanyeckoro nvua, a BblbupaeT dopmy dunmana unm npeacrtasuTenbctea. MoaenbHoe
[BYCTOPOHHEE MHBECTULMOHHOE cornatlieHne P® npuaepxmBaeTcs NoaxonoB, MPUHATLIX pas-
BUTbIMU CTpaHamun. Bbinv naeHTMdGULUMpPOBaHbI BOMPOCHI, HA KOTOPbIE HYXHO OTBETUTb, dOop-
MUPYS MHBECTULIMOHHYIO MOJINTUKY Ha cybHauuoHanbHOM ypoBHe: [ns KakMx WHBECTOPOB
1N KakMm 0o6pa3oM OCyLLEeCTBAsSIeTCS AOMYCK Ha pblHOK? YTo npeactasnseTt coboir HP nocne
ponycka nHeectopa? MoxHO nn pacwmpaTte HP, npenoctaBuB rapaHTUm M NbroTel gas Ao-
YepHMX U 3aBUCKMMbIX 06LecTB? Ha Halw B3rnsa, HAYTO He MeluaeT pacluMpuTb NoanepXKy
MasnbIX U CpefHuX NpeanpusaTuii, pacnpocTpaHmB ee Ha npeanpusatus co 100% (a He 49%)
y4acTUeM MHOCTPaHHOro Kkanutana. B 1o xe Bpems, 3T0 TOT TN UCK0YeHnn n3 HP, koTopbli
npakTUKyeTCcs Aaxe B pa3BUTbIX CTPaHax.

KJTKOHYEBBLIE CJIOBA
HaLMOHaNbHbLIA PEXUM, MHBECTULMN, NHBECTULUMOHHbIE cornawenuns, BTO, FATC, cybHaum-
OHasbHbIN, TOPU30HTasNIbHble 0053aTeNbCTBA, CeKTOpaNibHble 00593aTeNbCTBa, UCKIIIOYEHUS

Introduction

In federal country regulation of foreign investments in the competence of both federal
and subnational authorities.

In their investment policies both levels aim at promoting social and economic de-
velopment; such development can have very specific goals at the subnational level. To
maintain sufficient policy space at the subnational level, it is necessary to understand
the tools, restrictions and the modes inherent in investment policies, and in particular
identify those areas in which the subnational authorities retain discretionary power.
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This article has identified the right subnational interpretation of the principle of na-
tional treatment (NT) as a cornerstone determining the policy flexibility of subnational
authorities. It is argued that it is more relevant than the two other general standards of
treatment of foreign investors (most-favoured nation treatment, and fair and equitable
treatment) as the main aim of regional and local authorities is to support certain types
of local entities, which raises the issue of limits to positive discrimination.

The purpose of this work is to analyse measures of national and subnational au-
thorities affecting the application of the principle of national treatment (NT) vis-a-vis the
foreign investor, which would allow us to recommend certain approaches to investment
policy making at the subnational level.

Concepts of foreign investors and foreign investment
in the Russian Federation

In the Russian Federation' the foreign investor has full legal protection equal to the
protection of local firms if it is a legal entity in which the foreign shareholder owns at
least 10%, but no more than 20% of the authorized capital, or if the foreign investor
does not create a new legal entity, but opts for a branch or a representation office. If
the local firm is an associate (with the foreigner owning between 20 and 50% of shares)
or a subsidiary (if the foreigner owns at least 50% plus one share), it is considered to
be a dependent company and does not have the same protection; however it can enjoys
the guarantees offered to foreign investors at subnational level (figure 1).

Foreign investor

(FI)
]
Foreign legal
entities shall pass
aregistration
I ] FI which are not
| Subsidiary legal entities shall
Associate (share of FI pass accreditation
(share of FI is more than 500/0) |
Share of FI is from 21 to 50%)
is from 10 to 20%
| Have lega
| Have no legal protection
Have no legal protection, guaran-
Have no legal protection, guaran- tees or privileges |
protection, guaran- tees or privileges
tees or privileges There are
| sectoral exeptions
There are exeptions

Figure 1. Foreign entities that have or not legal protection in the Russian Federation

' About foreign investments in Russian Federation: [Federal law from 09.07.1999r. N2160-®3].
URL: http://www.consultant.ru
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National treatment in bilateral investment agreements

Bilateral investment treaties (BITs) signed by the majority of countries of the world offer

the following essential features of national treatment’:

e NT is provided in general only in the post-establishment phase;

e regional agreements have the right to make an exception of the NT principle; in
practice the EU is the only grouping that applies a general policy in this regard;

e host countries reserve the right not to provide NT to investors below a certain level
of investment (India) or to carve out strategic sectors form the NT principle (Russian
Federation). In the BITs of the Russian Federation there are various other exceptions
to the NT principle, including on those investors that have no considerable business
presence;

o if it is not stipulated in exceptions, the privileges provided to local small and medium-
sized enterprises (SMEs) are formally in breach of the NT principle; however, in
practice, there are legal ways to justify them;

o there are privileges provided to multinational enterprise that formally break the NT
principle, in this case in favour of the foreign investors, such as access to investor-
State dispute settlement. Thus in general, the model BIT of the Russian Federation
follows approaches similar to those of developed countries.

National treatment of investment in the context of the WTO agreements

The requirement not to change legislation or actual conditions of competition is a key
provision of NT in GATS?. In addition, NT in the TRIMS means that performance require-
ments shall not be imposed on foreign investors if they are not imposed on local ones.

A framework for the description of national treatment
at the subnational level

In this article, we have attempted to create a framework for the description of NT at the
subnational level, with the aim of stimulating further research. It has parallels with the
structure of GATS and the model agreement of India, and it includes: the spheres cov-
ered by the standard of the relation, the formulation in which the mode is expressed;
general exceptions, exceptions for safety reasons and others (figures 2-4).

Classification of exceptions from NT

Following UNCTAD's classification?, it is possible to identify four types of exceptions:
1. General exceptions.
2. Exceptions specific to a subject.
3. Exceptions specific to industries.
4. Exceptions for the purpose of development.

In the case of the Russian Federation, it is possible to speak about three types
of exceptions, as the country does not (yet) use the exception for the purpose of
development.

' National treatment // UNCTAD series on issues in international investment agreements. New
York and Geneva. 1999. URL: http://unctad.org/en/docs/psiteiitd11v4.en.pdf

2 The General Agreement on Trade in Services (GATS): objectives, coverage and disciplines.
URL: https://www.wto.org/english/tratop_e/serv_e/gatsqga_e.htm

3 About foreign investments in Russian Federation: [Federal law from 09.07.1999r. N2160-®3].
URL: http://www.consultant.ru
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Exceptions from NT according to GATS obligations
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Figure 2. Horizontal obligations o f Russia in GATS in the form of a commercial presence
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Figure 3. Pre-entry sectoral obligations in GATS
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Figure 4. Post-entry exceptions from NT according to obligations of the Russian Federation

to the WTO on GATS

National treatment at the subnational level

In order to determine whether a national treatment is modified or not upon transition
from federal to subnational level, we researched legal acts of fifteen territorial subjects
of the Russian Federation which contain the regulations governing the relation to the

foreign investor.

Areas in which NT is guaranteed slightly differ between territorial subjects of the

Russian Federation. It can cover:

the legal regime of activities;

the modalities for property, property rights;
the use of profits;

the management and control of investment.

At the same time in the model agreement of the Russian Federation management

and control of investment is covered, too.

Should the national treatment |
obligation be spread

on subnational level? )

Features of NT in territorial h

the Russian Federation:

subjects of
J

— India: no

— UNCTAD: yes

US: relation in the state

than to investors from
other North American states

Areas in which NT
is guaranteed differ
between subjects

Barriers on an entrance
do exist, but they are not

|| should be not less favorable 1 determined by performance

requirements

Figure 5. Features of a national treatment in investments at the subnational level
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Conclusion

In connection
GATS with the moment
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Figure 6. Suggested forms of presentation for exceptions from NT

Investment policy making at the subnational level has to answer the following questions:
e For what kind of investors (dependent, subsidiaries, branches, representations, non-

profit organizations) and how (for example, through privatization, under production

sharing agreements) is market entry regulated?

o What represents post-establishment NT (whether there is an exception for the protec-
tion of the land of indigenous people, or restriction on access to social services such
as hospital services)?

e |[s it possible to expand NT to the acts of subnational authorities, for example, having
provided guarantees and privileges for affiliated and dependent firms?

In our opinion, nothing prevents the extension of support to small and medium sized
enterprises to the entities with 100% (but not 49%) participation of the foreign equity.
Support of SMEs is subnational responsibility. At the same time it is that type of exceptions
from NT which practices in developed countries as well.

It is important that the laws of territorial subjects of the Russian Federation include
an extended definition of foreign investors and investment, covering SMEs.
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