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Background: Why is enforcement important?

BRWEZEEKE
—

Enforcement vital to strong securities markets (La Porta, 2006)
AR ERERFRNEZ ZIESMInEAEINERZ Y

Both Hong Kong and Singapore have significantly strengthened
private enforcement framework since Asian financial crisis:

EEERFMFEEIOMERBN 2 - BB IEZE 2 A ARITH
HLwl, 540 -
— HK: statutory derivative action (2004)

— FET2004F L ATE N ZHTE IR IR
— Singapore: statutory compensation scheme for violation of
corporate disclosure (2002, and significantly expanded in 2012)

— FNEF2002F T8 (FF0128 KEEAEE ) - WAFHE
BANTEZIER - R ZEEMENH HIEEAETKRERE
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Research questions WF%g o]
S

How robust is private and public enforcement of corporate
and securities laws in Hong Kong and Singapore

FEEBEFHMNE, MABRUSTZES, FIRAFMARITI AL
WITZBW
Are there functional substitutes to enforcement

B?»f 'njtﬂ?__fl—}'_- lFFZ% Emﬁ;&{mﬁxﬁﬂ’]ﬁq‘tjﬂ_x



SSSSSSSSSSSSSSSSSSSSSSSSSSS

Our focus %)f—:'lui'k

 Breaches of directors’ duties
s ENESETHESERENS

» Corporate disclosure
o NT]IEEER j:mZEE/JLE)i
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Public and private enforcement nomenclature

and hybrids (X RERS)
I ——
« Public enforcement (2RI 11T )

— Government actors eg securities regulators, public
prosecutors and private organisation with quasi-public
functions eg stock exchanges

— BB D0 - AINIESEENR - REESHMEET
Hlx (BIEIMEZERZP )

 Private enforcement (FAAFNTT )
— Shareholder actions, derivative actions
— Bl RIRE 2 IFIL ~ U (BUKRE ) ko
« Hybrids (FhES)
— e.g. government actors obtain compensation for
shareholders/company through actions or fair fund
— @ﬁ}gﬁ&ﬁﬁﬁ%ﬁi@ﬂﬂﬂﬂ%/\f@%%&“—éiﬁ%ﬁﬁ%%%%%
SR E ;
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The choice of jurisdictions HiiA#EHF

We choose Hong Kong and Singapore to compare for the
following reasons:

— Both are Asian financial centres

— Similar adoption of Anglo-American model of corporate
governance

— Both have concentrated shareholdings among their publicly
listed companies

— Wave of corporate governance fraud post-financial crisis
AR IEFEFE KN AEAH T IR

— ZHi RO 22 Bl B <2 R o /0

— “HEESE TREZ A alaE RN

- "z E AR EASERNER Z MG
- FEIFEmMENZE - _MEFELI—KASaEARZHE
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neoretical framework of enforcement

1B 2R
I ———

« Limitations of measuring “inputs” (budgets, resource
allocations) due to availability of data
=TAERNEER - EUBUDMXESHTH "mA L BE

(BN AFME ~ BRDEES )

* Thus, we measure “outputs” in the form of kinds of
enforcement actions

« Ft, KARZRDHESTHARBOAE 1A AT ZES (B
POAZ "HiL . SR )

e —
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Theoretical framework of enforcement

IR 2544
S

« Merits of enforcement by regulators
— E.qg. Australia (ASIC), UK (FCA), US (SEC)
— Range of sanctions can be calibrated
— Directorial disqualification possible

— Wide ranging powers of investigation required in cross-
border fraud

— However, limitations: resources, public interest
o NERIIFITHIILS
— f5lan, BRMZASIC, EEZSEC. ZERIFCA
- HUlFERZZHEN
— JRAREsREE AT EE K
- ¥R RTEERIFRNES - OIZARANEENT]
— PR, AFIIRATIZRRTEAME R AZENZmRIEK
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Theoretical framework of enforcement

HI1E 201
I ———

« Merits of private enforcement
— Compensation and Deterrence of wrongdoing

— However, collective action problem and civil procedure rules
disincentivise private enforcement actions

« FMAPUTZMMR
— A[SKIRMEMEFF O NMEARKAVIEE
— M, BFRITASEEENLOR - LERSZRFIAGHIE JESREE
FAAITRIBE
« Enforcing continuous disclosure and directorial duties
— Differences in choices of beneficiaries of compensation
— Possible defendants differ
- HNREEREREMUAESHEZNT
- MEBEZARRARABUEFEAEHEEMNER
— REMFEINOEAHEINESR
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Dataset #iEHIE

e 2000-2015 public and private enforcement actions F
M AP IFAAIT ZZE RS

Hong Kong & # Singapore ik
Type of Number of cases  Percentage Number of cases Percentage
proceedings M3 EHIRH Bk EHDE B
Public enforcement 71 89.87% 30 83.33%
only AR IHIT
Private 6 7.59% 4 11.11%
enforcement only
BAFhAIT
Both public and 2 2.53% 2 5.56%
private
enforcement FIYAE
DEIIRFAABT
Total number of 79 100% 36 100%

actions Eit

10
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Dataset: Breaches of directors’ duties (Hong

5 == /7

Kong) &8 1ERES

E 2R A

= U1 |

Compensation amounts or Currency Underlying causes of

Listed SFO Year
companies ERIEEAR B E£E
LEHATA &R

Styland Holdings  Section 214 2012
China ASEAN Section 214 2012
Resources

First China Section 214 2015
Financial Network

Holdings

First Natural Food Section 214 2017
Holdings

GOME Electrical Section 213 2014
Appliance

Holdings

Rontex Section 214 2010
International

Holdings

Hanergy Thin Film Section 214 2017
Power Group

consent/ court orders 52 action

MEZ B EIEERS 15K X B it

85,950,000 HKD Breach f  directorial
&M duties BERESETE

10,700,000 HKD Breach f  directorial
&M duties EREZETRE

18,692,000 RMB Breach  of directorial
ARM dutiesi ERESETTE

84,880,000 HKD Breach of director’s duties
&M ERESTEE

420,608,765 HKD Breach  of directorial
&M duties TR EETTE

Ordered company to bring NA Breach  of directorial

civil proceedings dutiesi E R EE T

MANFRERERFIL

Execute deed of guarantee  NA Breach of directorial

R dutiesERESTRHE

11
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Dataset: Corporate dlsclosure

A X E] R X K2 K6

HK: section 213 and/or 214 of the SFO
TEFE, ARERIERIEFEZEFRAIFE21382145
Singapore: indirect compensation through the use of freezing

orders but no action pursuant to statutory compensation
scheme

F#HMEK, BLEEZIRBEAMENG] - IRBATEREILA
Ptz /RéEm< - EAREERIAZIER N - BlIFHME

Freezing orders critical

— China Sky (2013), China Aviation Oil (2005)
ERZREMST TRF LHSER

— fFl3n, China Sky (2013), China Aviation Oil (2005)

12
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Intensity of public enforcement

AFRJRATRYEE
I ———

 Figure 1 - Enforcement Agency for Breach of Directorial duties in Hong Kong and

Singapore &— : TEBREFME, ERESFERGB ZHTHE

8 _
a _
8 _
PP MEE
Tl Reg E5EENR (BEZSFCR
g 2 MAS)
2 L Exch SRS ( &8 ZSEHKE
ik 2 SGX)
- 0 . 0 OBl @ pre R EiE RS RiEE T EH
PP Reg Exch PP/Reg Reg/Exch Other e

Reg/Exch BN EBFIESFEENRKIES
I singapore Z S

I Hong Kong

13
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Intensity of public enforcement

AFRJRATRYEE
I ———

« Figure 2 — Enforcement Agency by Breach of Disclosure Obligations in Hong Kong and

Singapore &= : THEERIME, EREEMEZHMTINR

40

PP MNEE

Reg E5EENR (BB ZSFCR
F N 2 MAS)

Exch E5XRSF ( &8 ZSEHKE 7
NN 2 SGX)

PP/Reg RN BENEERIEEEEN
*x

Reg/Exch RN BFEIESEENRRIES
XS

PP Reg Exch PP/Reg  Reg/Exch Other

B Hong Kong M Singapore
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Individual and corporate liability

TABRRAT ZEETEE
- -

Hong Kong Companies only  Companies and Individuals only

&5 WUNSIE= RS individuals RTARABZEE
AR R AEFRE

Prosecution only (NE#RE 0 0 0

SFC only (RBIEFFENR 1 9 3

SEHK only (NBIEHFR S 3 18 0

Prosecution and SFC #2ERE 0 0 0

EnE

SFC and SEHK EEHXRIERZFR 0 0 0

Total R&it 4 27 3

Singapore Companies only Companies and Individuals only

0 XABIRAEZ=EE individuals SN =S
DRBTAEFHE

Prosecution only (XA EE 0 0 5

MAS only (RBIEHFEENR 1 0 0

SGX only (NBIUEHR Z R 3 1 0

SGX and MAS IEFEENRER 1 0 1

SR

Other H{th 0 0 1

Total &it 5 1 7

15
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Sanctions imposed #3i 2z
e

Table 4: Number and Type of Sanctions Imposed for All Cases
=R IAEFAZEIFERZHE

Type of sanctions Hong Kong & & Singapore g
Reprimand and/or governance changes #5 35 19
SARIEERAET

Custodial sentence & #A%EH 4 3
Criminal fine EIIE® 5 5
Custodial and criminal fine fERIMNTI & 0 1
Disqualification+ EE L 14 2
Winding up of company 4 5] f##&k 1 0
Civil penalty and disgorgement fTESIRIX 1 1
FEAAAT

Others H{th 4 0
Pending RAREH 6 0
Civil penalty/disgorgement plus 2 0
disqualification REIIEHHFHAN, LRE

ETS

Cases where the action was unsuccessful 1 1

or where convictions were imposed but
quashed subsequently REMITERM Z =G
Total R&it 73 32

16
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Length of time to resolve

EHREZIIE
I ———

Table 5: Length of time to resolution for concluded cases (public enforcement) — all cases
Panel A: Hong Kong
RAE FE-EHNTESEZNE (RAEARININITZES)

Type of regulatory Number of cases

action Fh EHHE

Time taken to Time taken to Time taken to Time taken Total

resolution resolution 3 to 4 resolution 5 to to S\
2 years or less years 6 years resolution
ELZENNET =ZHEEZMEF REFEHREE more than
—HFLRN 6 years +
B NE
Prosecution only 0 0 1 3 4
NEHNEE
SFC only NBIE% 13 5 4 2
FENX 24
SEHK only 32 2 2 0
XABIUEHRZFh 36
Prosecution and 1 0 0 0
SFC KEEREE
Hx 1
SFC and SEHK * 0 0 1 1
B X RIE3ZFR 2

Total 21t 67
17



SMU Classification: Restricted

Length of time to resolve

Y245 78

Panel B: Singapore ¥ring

Type of regulatory Number of cases
action RHEE

Time taken to Time taken to Time taken to Time taken Total

resolution resolution 3 to 4 resolution 5 to to Bt

2 years or less years 6 years resolution

EEZENNET - =H£ZFWM4EE FHEFENREFE  more than

FLR 6 years

I NE

Prosecution only 5 2 1 0
NEKNEE 8
MAS only 1 0 0 0
NAILEFEENR 1
SGX only 10 2 0 0
NBIEHFRZFh 12
SGX and MAS 2 0 0 0
IERFIREENR 2
Other Hfth 0 0 0 1 1

ﬁ Ay
Total Il.o\.l'-l- 24



SMU Classification: Restricted

Substitutes for private enforcement — shareholder

resolutions FAAFITZEBRN G E : BREE RN
e

Hong Kong &# Singapore Hrhnig

FE Number of Of which, Number of Of which,
requisitions governance related requisitions governance
BRASRNZIZREY EATAREBEXZIE BRA= AN Z related
= EH= REH= ENTARER

X ZIREHE

2008 1 0 3 3

2009 0 0 6 1

2010 2 0 2 0

2011 2 1 4 2

2012 3 2 2 0

2013 4 2 3 1

2014 5 0 1 0

2015 16 4 4 2

S2it 33 9 25 9

19
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Lessons and Implications MSE/xz B
-

. Private enforcement is rare

EERFME, HANTEIDU

. Dlrectonal duties enforcement rare in Singapore, despite the
substantive law for directors’ duties

o FEFMER, NEXELARECESTHFENIGE - SEhr_EBIFIR
TEETENEEHEIHKD




SMU Classification: Restricted

Lessons and implications MSE/xz &
-

* Individual and/or corporate liability (for corporate disclosure violation)

— Should the proper beneficiaries of compensation be the company
(as in China Sky) or the shareholders (as in the case of
Greencool)

— Should the proper defendant relating to the compensation be the
company or the individual directors?

— Should the same approach be taken in relation to criminal and civil
penalty actions (do we target the company or the individual)?

« BXPEERHEBNEZERZ NN ANSENEZRTE

MEMNME ZIERKNAREN R AT (BT China SkyZ ) =%
?F ( BIE0F GreencoolZZE) ?

- BRMEBERAZNS RN ARG AR MHIES?
- FIEHREFFLREENXEEIFE (7B - 2E0AFERNE
T 2SN ARBABRPEFE ) ?

21
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Conclusion &iE

=
« Gaps between law in books and law In action
— Enforcement of directors’ duties (in Singapore)
o EFMELUMERBEARNITHARE - BHEIAEE
— BIINFIE B XRESBENFZNIT
 Differences in which corporate disclosure is enforced privately

(beneficiaries of compensation and defendants) and
recommendations for reform

« BXQAHBICENER  IDEABWURSEEX EERATIKE
MEREBRBIRMARTHAI (BIEFERTEKRRERZ )
RIEAZB], FHEAHEIRE

22
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