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Inrecentアears,historiansworkingonissuesofgenderandwomen'shistorアhaveiden-

tifiedtheinclusionofthe"crimeofabortion"statuteinthenewcriminalcodeofl880as

animportantmomentinthecreationofmoderngenderideolo9γinJapan・Mostnotabl弊

inherinHuentialwork5β 彡〃o磁 幼 忽 々〃 性 の 歴 史 学(TheHistoriographyofSex),Fulime

Yuki藤i目 ゆ きalignedthecriminalizationofabortionwithstatepolicytowardsprostitution,

venerealdisease,andcontraceptionandarguedthatthesee伍 〕rtsontheJapahesegovernment

toregulatesexualityandreproductionwereinspiredbγspeci丘cvisionofamodernJ&pan

nationwithalargehealthypopulationofworkersandsoldiers.lWorkinginthewakeof

Fulime'sanalysis,somescholarshaveraisedqu.estionsaboutherconclusions.IshizakiSh6ko

石 崎 昇 子hasexploredthclegalcontextandevolutionoftheabortionstatuesandconcluded

thattheMeilistate'spolicytowardabortionwasinspirednotbyconcernfbrproducinga

healthycitizenrybutratherbyConfUciannotionsofethicalit男whiとhmadethecontinu.itγ

andprosperitγofthe伍milyessentialtosocialordeL2Kanaz耳Hidemi金 津 日 出 実examined

thenegotiationsthatwentonbetweenGustaveEmileBoissonadedeBontarabie,theFrench

legalscholarhiredtodraftthecriminalcode,andtheJapaneseo伍cialswhowereassisting

him.3shearguesthatJapaneseo伍cialsviewedtheactsofabortionandinfanticideinJapanas

quitedistinctf}omsuchpracticesinEuropeandAmerica:they・weredesperateifunacceptable

responsestodirepovertyandthedecisiontoresorttothemwasmadebythe魚mily;R、eject-

ingBoissonade'sassertionthattheresorttoabortionwasevidenceoftheimmoralityofthe

individualwomaninvolved,hisJapanesecounterpartsarguedsuccessfUllyfbrtheestablish-

mentofpenaltiesthatwerefarlighterthanilltheFrenchcriminalcodethatwasBoissonade's

modcl.

Inthispapcr,myaimistocontributetothisdebateoverthemotivesandimpactofthe

Meilistate'spolicytowardsreproductive"crimes"byexamininganimportantbuthereto長)re

largelyunexaminedmoment;thatis,thedecadebefbrethe1880"crimeofabortion"statute

cameintoef琵ct.In1871,asaprovisionalsolutiontotheneedtocreateanewlegalsアstem,

theMeiligovernmentpromulgatedthe5ん 纏 劒 々δワ δ 新 律 綱 領(TheEssentialsoftheNew

Law),apenalcodecompiledbyJapaneseconfUcianscholarswhodrewuponthestatutesof

thechinesecodesoftheMingandQ;ngPeriods.Then,inl873thegovernmentpromulgated

thc髭 彡翊 ア跳 〃所 改 定 律 例(Amendedstatutesandsubstatutes),whichhadthegoalofclari一

紐 ∫如κγ4π4.飭 魚あ解5'〃 諺6∫ゴη丿4ρ4η(Kyoto:InternationalResearchcenterfbrJapaneseStu({ies,2006).
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匈ngthe5肋 伽 〃 勿々 ノσstatutcsandbringingthemmoreintolinewithWesternconcepts

ofpunishment.4Withinthe5伽7励 卿々,abortionitselfw2snotspeci制1γidenti丘edas

acrime,butacommonifunintendedconsequ.enceoftheactwas:thesectiononhomicide

speci丘edpunishmentfbrthemalepartncrofan"unchastewoman"(廐 塑 μ 姦 婦)whodied

astheresultofanabortion.5The倫 舵 〃 ゴ劒 γ8彡containedthesameprovision:accordingto

articlc1980fthestatuesonhomicide,ifawomandiedasaresultofanabortion,theman

whoinstigateditwastobesentencedtopenalservitudefbrthreeyears.Bu.tthe陥 勿 〃 彡翻 励

alsospecificallydesignatedabortionitselfasacrime.Inthesectioncovering"Householdand

Marriage"articleno.144stated,"Thosewhoabort[aretobesentenccdto]onehundreddays

[ofpenalservitude]。Asfbrthosgwhoknowoftheirintentionandsellmedicineorusesome

othertechniquetoef陀ctanabortion,thisisthesamecrime.Eveninthecaseofawoman,it

isnotallowedtocommutethepunishment."61naddition,boththe5乃 勿7彡 醜 の々 δandthe

翫 勿 〃 ノ競78彡de丘nedinfanticideasanactofhomicide.7

Thatscholarshavefbcusedontheabortionstatuteinthe1880code,ratherthanthese

earlierlaws,isnotsurprising:the51乃 勿7彡 劒 々δワ δandthc陥 加 〃 彡筋r8彡wereinef艶ctfbr

onlyadecadeandwerebaseduponalegalphilosophyandsystemthatwasalreadycoming

undercriticism丘omanincreasinglyWestern-orientedelite.Thus,thecodesofthe1870s

secmtobeatransitorγanddiscontinuousmomentinJapaneselegalhistory.Nonetheless,

theprosecutionsth3toccurredunderthesestatutesaresigni丘cantbecausetheγmarkedthe

firstattemptsbythenewcentralgovcrnmenttopolicethcreproductiveactionsofitscitizens

andtoimposeacoherent"national"policeuponthepluralitγofloc且lpractices,cu.stoms,

andbelie信thatshapedpopularrecoursetoabortionandinfanticide.Moreover,itwasin

thisperiodthatthediscussionsbetweenBoissonadeandhisJapanesecounterpartswere

tahngplace,anditseemslikelythattheinfbrmation"produced"bytheimplementationof

theseearlylawsinfluencedperceptionsofhow,why,andbywhomtheactsofabortionand

infanticideoccurred.Infact,thenumberofcasesprosecutedintheseアcarswasbγnomeans

insigni丘cant・Forexample,in1878,the丘rstyearfbrwhichstatisticsonreproductive"crimes"

areaヤailable,262womenwercconvictedofhavinganabortion,scventymenandsixty一 丘ve

womenwereconvictedofsellingabortifacientsorusingothermethodstoinduceanabortion,

and173menandsixtywomenwereconvictedoffbrencouragingoraidingintheplanning

ofanabortion・Twoγearslater,in1879,306womenwereconvictedofhavinganabortion,

seventy-twomenandseventy-ninewomenwereconvictcdofinducingabortionswithdrugs

orothermeans,and108menand丘f辷y-sixwomenwereconvictedofencouragingoraiding

anactofabortion.8

Moresuggestivethanjustthescnumbersoftheculturalimpactoftheseearlierlaws

isthepopulardiscourseonabortionandinfhnticidethattookfbrminthewakeofthearrests,

prosecutions,andconvictionsofthe1870s.Reportsofreproductivecrimesaboundinthe

so-called"smallnewspapers"(々o∫ 伽 勿 η 小 新 聞)oftheearlyMeiliperiodthatspedalized

inhumanintereststoriesandhadreadershiplargelymadeupofurbancommoners.9Tアpical

ofthiskindofreportageisanarticlethatapPearedinthe}㊨ 〃2彡z〃ノ∫乃勿 彡z4ηinl878.loIt

tellsofapharmacistwho,afterthedeathofhisadoptedfather,cametohavea"strange

rclationship"withhis3doptedmotherbefbrebecomingintimatewithhisyoungsister-in-

1aw.Befbrelong,"thestomachofthesisterbegantogrowbiggerandbigger."Theworried
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couplea.redescribedastryingvariousthingsuntiladoseof``poison"producedthedesired

result.Thearticlcthenconcludesby・notingthattheabortionhadcometolight,andthose

involvedarrested.Afbllowuparticleappearedafヒwweekslater.111tgavethenameofthe

maninvolved(YokoyamaRy亘z6)andthenameandage(0-Haru,fburteen)ofhissister-in-

la甲`〃 初loverandrepe我tedthefhctsoftheircase:a丘erdoing"badthings"toO-Haruand

makingherpregnant,thepharmacistYbkoyamagaveheradrugthatinducedanabortion.

Thetwoweresentencedtoonehundreddaγsofpenalservitude,althoughO-Haru'ssentcnce

wasreducedtoafineoftwenty一 丘vesenbecauseofherage.Thearticleconcludcdbydcclaring

thatO-Haruwouldprobablyneverbeabletomakeagoodmarriage.

Thus,anoddmixtureofvoy・eurism,coγness,andmoralizationcolorthesearticles,

leavingthereadertowonderwhetherlaughter,contempt,orsympathyfbrtheruinedO-

Haruwastheexpectedresponse.Thislackofaclearnarrativeperspectivepointstothenew

opaquenessthattheactsofabortionandinfanticideacquiredinthiseraasthenewlawsthrust

thesepracticesintoanewlyconstitutedpublicrealm,exposingthoseinvolvedtocensu.reand

punishment.Themoralambivalenceassociatedwiththesepracticesisapparentaswellin

theethnographicrecord.Inthe1930s,agroupofJapanfblkloristsendeavoredtocompilea

recordofcustomsrelatedtoreproductioninlocalitiesthroughoutJapan.Laterpublishedas

〈励oη ∫4漉 々〃 ∫勿90々 〃∫乃ノリノδ∫勿 面 日 本 産 育 習 俗 資 料 集 成(CollectedMaterialsonJapancse

BirthCustoms),theirworkrevealsthatlocalinfbrmantsbelievedthatafUndamentalshi丘in

attitudestow2rdsabortionandinfanticidehadtakenplaceintheMeijiperiod.Forexample,

areport丘omChiba-kenstatesthat"befbreMeili,abortionand〃246ノ ノ々(i.e.,infhnticide)

occurredopenlyandwithoutshame._Infhct,peoplefとltashamedinsteadiftheywere

poorandstillhadmanアchildren.".12Describinganothercommonmotivefbrabortion,an

infbrmantinNiigatarelatedthat"inthec2sewhenthechilddidnothaveafatherbecause

[thepregnancyresultedf}om]anillicitrelationship,itwouldbeaborted."Similarly,another

infbrmantstatedthat``inthisregion,befbreMeili,peoplecalledanillegitimatechild`achild

ofimmoralitゾ"andthusunmarriedwomentypic』lysoughtanabortion.13Whatthese

丘agmentedpiecesofinfbrmationsuggestisthata丘er1868,whathadbeencommonplace,

indeedsociallyexpedient,actsbcgantobetrans偽rmedintooblectsofsanctionandshame.

Ininterrogatingthismomentoftransfbrmation,Iwantto丘)cusnotonthefbrmulation

ofthe5乃 勿7彡 筋 δ々町γδand陥 加 〃 彡劒 駕8彡statutes,butratheronhowtheyfUnctionedinprac-

ticeasthelawbecameanimportantmediumfbrdi航singandenfbrcingstatepolicies.In

otherwords,Iwanttoexaminewhowasprosecuted,fbrwhatkindofacts,andhowsuch

crimeswerejudgedandpunished.Tbthisend,myanalysisiscenteredonthelegalrecord

constitutedbythecasesofinfhnticideandabortionthatwereprosecutedinlocalcourts

between1877and1882andthenapPealedupwardtotheDaishin'in,theGrandCourtof

Judicature,inTokyo,whichin1875begantofUnctionasthefinalcourtofapPeals.The

recordsofthcsecases,丘 丘eeninall,revealthetracesofinteractionbetweenthefledglingncw

state,representedbypolice,prosecutors,andjudges,andordinar)7citizens,inrelationto

oneofthemostimportantissuesinfとmaleexperienceandfゑmilyIifと,thequestionofhow

tomanageanunwantedpregnancy.Tobesure,thecasesthatcamebefbretheDaishin'in

representonlγatiny丘actionoftheprosecutionsthatoccurredatthelocallevel.Forexample,

in1878,ay・earinwhich630peoplewereconvictedofcrimcsrelatedtoactsofabortionand
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infanticide,onlyonecaseinvolvingabortionwasreviewedbythehighcourt.However,while

thenumberofappealedcaseswassmall,theverアfactthattheycamcbefbretheDaishin'in

suggeststhatsomeissueoflegalsigni丘canceorsomedisputeoverthenatureofthelustice

renderedwasinvolved。UsefUltooistheirgeographicdistribution.14Drawnf}omsevenpre一

色cturesandfヒomvariousregionsofJapan,thesecasesallowustoseeasamplingofthejudg-

mentsmadebycourtsf士omvariousregionsofJapan,whilethercviewofthehighcourtin

]bkyoandthedccisionsitrcnderedrevealhowludgesinT:)ky・oevaluatedthedecisionsof

thelocalcourts.

Inanalyzingthesecases,my・aimisnottoattempttodcterminewhat"really"happened,

nortocommentonthequalityofthelusticerenderedbytheMeijicourts.Rather,taldnga

hintf}omtheworkofNatalieZemonDavis,Iwanttoreadtherecordsassetofconflicting

storiestoldaboutanactofabortionorinfanticide.15TherecordofanapPealedcaseinfact

takesthefbrmofaseriesofnarratives.16Typically,itbeginswithalongsummaryofthe

testimonyol丑redinthelocalcourtbytheaccused,whichisthenfbllowedbyastatementof

thejudgmentofthatcourtanditssentence.Nextweencountertheoblectionsraisedbyeither

theprosecutororthedefヒndanttocourt'sdecision:hereanotherstoryistoldastheapPealing

sideexplainshowtheorigin』ludgmentconHictedwiththestatutesorwiththeevidence.The

recordthenconcludesbyrccordingthedecisionofthehighcourttoeitherupholdorrevise

theludgmentofthelocalcou.rt.Needlesstosay,thesestorieswerehighlystructured,not

onlybythestorア ーtellers'varyingdegreesofknowlcdgeoftheIawbutalsobyasetofcultural

assumptionsaboutthenatu.reofsexualrelationshipsbetweenmarriedandunmarriedmen

andwomen,aboutwhatconstitu.tεd``normal"behaviorwithinafamily,abouthowwives

anddaughters,husbandsandfhthersshouldact.Incra丘ingtheirstoriesbefbrethcludges,

thedcfヒndantssurelysoughttoexplaintheirmotivesanddescribetheiractionsintermsthey・

thoughtwouldresonatewiththecourt.Thus,thesecarefhllyconstructedstoriesrevealthe

interactionofordinarypeopleandthestate(representedbyitsprosecutorsandjudges)in

relationtotheemergentgovernrnentpolicyofpro-natalism.

TellingTiiUesintheCourtroom

LetmebeginwithacasethatcamebefbretheDaishin'inin1878.Originallytriedinthe

Muraokacourt,itinvolved長)urmembersofKikuchiR)曲ei'sfamil防allofwhomresidedin

SogeivillageinIwaicounty・inIwatePrefヒcturcandconcとrnedthcdeathofaninfantbornto

RyOhei'sunmarrieddaughterEtsu.17Worthyofnoteattheoutsetisthe魚ctthatEtsuhersclf

wasnotamongthedefヒndants,andnotestimonyf}omherisincludedwithintherecordof

thiscase.Indeed,notasingledirectstatementisattribu.tedtoherinthelengthyrecordofthis

case.Instead,thestoryofherpregnancy;andthebirthanddeathofherchildisrevealedinthc

testimonyof臣redbyR)泊heiandhisfとllowdefヒndants,hiswifヒKotono,hismotherKan,and

hiseldestsonKatsu.jir6,andTbdaGen'ei,thedoctorwhoattendedheLItisthestatementof

Kotono,hermother,thatismostcomplete.AsKotonorelatesthestoryofthis魚milycrisis,

sometimeinAugust1877,shebecamesuspiciousthatEtsuwaspregnant:thegirlwasnot

eatingasusualandseemedbothercdbystomachproblems.Thenoneda狂shesawEtsubind-

ingherstomachwithalongclothknownas加 觴 一〇彡彡,anacttypicallアperfbrmedbypregnant

women丘omthefi丘hmonthonward.ShequestionedShio,thewifとofKatsulir6,whorelated
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thatEtsuwasintimatewithamannamedFuliwaraAnkichi-thisinspiteofthefactthather

魚milyhadrecentlyenteredintomarriagenegotiationswithanotherfamilyl

AllbutcertainthatEtsuwasindeedpregnant,Kotonostatesthatshethenconfとrred

withherhusband.Theyagreedthatthepregnancywouldnotonlybringanendtothismar-

riageproposalbut』soruinEtsu'schances飾ragoodmarriageinthefUtureanddamage

thereputationofthe魚milyasawhole.ItwasdecidedthatEtsuwouldbetakentoalocal

phアsician,TbdaGen'ei,andifshewasindeedpregnant,thepregnancywouldbe2borted.

WhenTbdaconfirmedEtsu'sthepregnancy;Kotonotoldhimofthe伍milゾsconcernsand

askedhimtohelpabortthefヒtus.Headvisedherthatanabortionwouldbedi伍cultsince

Etsuwasalreadyatleast丘vemonthspregnantbutagreedtoprovideadrug.A丘erreturning

home,KotonoinfbrmedRyαheiofwhathadtranspired,but-accordingtoheraccount_he

continuedtoinsistthatanabortionwastheonlysolution.Etsuthentookthethreepackets

ofmedicineTbdahadprovidedbuttonoe旋ct.SeveraldaysIaterTbdawasconsultedagain,

andherespondedbyprovidinganotheroralabortifacient,andwhenthatfailedhemadeuse

of∫ π∫乃彡舷 ∫〃7彡,insertingadrugvaginall)乙Whentheseef石Drtstoofailed,TbdaadvisedKotono

thatanabortionwasnotpossibleandsuggestedthatsheraiseEtsu'schildasherown.Inher

statement,Kotonorelatesthatsheagainconveyedthedoctor'sopiniontoherhusbandand

therestofthefamilybutthatRytheiinparticularcontinuedtovoiceconcernfbrtheshame

thisbirthwouldbring.

OnDecember31,Etsu'slaborbegan,andTbdawassummoned.Whenitbecameap-

parentthatEtsuwashavingdi伍culty・deliveringthechild,thephγsicianaskcdthatanother

doctorbesummoned,butthefamilywasreluctanttoinvolveanyoneelse.Finally;thenext

morning,Etsu'sbabywasborn.Kotonostatedthattheinfhntdidnotappearwell:itdidnot

cryandmoveditsarmsandlegswealdyとBelievingthatitwouldnotsurviveinanycase,she

askedKantokillit.WhileTbdawasengagedincaringfbrEtsu,Kansmotheredtheinfant

withsomeoldrags.A丘erthedepartureofthephγsician,KotonotoldRyOheiandtheother

membersofthefamilythattheinfanthaddiedsoonafteritsdifEcultbirth.RγOheiwas

relievedandtoldKatsujir6toburytheinfantinthefamilygarden.Kotonoconcludedher

statementwiththedeclarationthat,withtheexceptionofTbdaandKan,nooneelsehadany

knowledgeofhowtheinfhntdied.

InsummarizingKotono'stestimony;Ihavetriedtopreservesomeofthesigni6cant

aspectsofherstoryasshetoldit:herconcernfbrestablishingthatthefamilyhaddiscussed

repeatedlアtheissueofhowtorcsolvethisproblematicpregnancy;herreiterationofthefami-

1ゾsfセarofpublichumiliationanditsconsequencesfbrEtsu,andherinsistencethatthechild,

borna丘eratraumaticdelivery;seemedtobeonpointofdeath,precipitatinghersudden

decisiontocnditsbrieflifと.Onthefaceofit,Kotono'sstoryseemsconvincing,therealityef=

色ctstrengthenedperhapsbythehomelアdetailssheincludes-theglimpseofthe加 規06彡,her

conversationswithherアoungdaughter-in-lawaboutEtsu'sbehavior,andthementionofthe

oldragsusedtosmothertheinfant-butRアOhciandTbda,andtoalcsserextent,Kanand

Katsulir6,tellthestoryofEtsu'spregnancy・inverydif琵rentterns.Acaseinpointisthestory

toldbyR)厄hei,whomKotonoportrayedasthedrivingfbrcebehindthefamilゾsquesttoend

Etsu'spregnanc)乙Hestatedthataf辷erthefailureofthe丘rstattemptatabortion
,hehimself

waswillingtoallowEtsu'spregnancytocontinuewiththeintentionofraisingthechildashis
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own.Indeed,accordingtoRytihei,hetookthefailureoftheabortionasevidencethat"the

childinthewombwassurelydestinedtosurvive,"andheclaimedtohavenoknowledgeof

fUrtherefR)rtstoabortthefヒtus.

TbdaGeh'eiwasequallyconcernedtodownplayhisinvolvement.Accordingtohisstate-

ment,f}omthefirsthewasconvincedthatanabortionwλsimpossiblebecauseofthead-

vancedstateofEtsu'spregnancy;andthushehadadvisedKotonoearlyontoresignherselfto

raisingtheinfhnt.In長lct,Tbdaclaimedthatnoneoftheso-calledabortifhcientshehadpro-

videdpresentedanydangertoEtsuorherfヒtus-anassertionthatwascon丘rmcdby3nother

phアsicianwhoof隆redtestimony江bdastatedthathesuppliedtheseharmlessdrugsinorder

toplac2tethefhmilyuntiltheyacceptedtheinevitability6fthisbirth.Inrelatingtheevents

surroundingthedeathoftheinfant,TbdaassertedthatKotonowasstillunwillingtoaccept

Etsu'spregnancyandeveninthe"birthroom"(フsanora)requestedthathekilltheinfantupon

itsbirth.Later,asEtsu'sconditionedappearedgrave,thefamilyrefUsedtocallinanotherdoc-

tortoaidhimbecausetheywishedtokeepthebirthasecret.Moreover,Tbdastatedthathe

becameawareofKanandKotonodiscussingtheneedtodisposeoftheinfantasEtsulabored.

Shortlya氏erhe丘nishedattendingtoEtsu,herealizedthattheyhadinfactkilledthein魚nt.

Tbdaacknowledgedthatheshou.ldhavereportedthistotheau.thoritiesatoncebuthadnot,

becau,se"inanycaseitwouldnothaverevivedthechild."

Incontrasttothesethreestories,thoseo仔dedbyKanandKatsulir6arefhrbriefとr.Kan's

accountfbllowsthatofKotono,withtwoimportantdepartures.EvenmorethanKotono,

Kanstressedthepoorconditionofthenew-borninfhnt,notingthatinherIongexperience,

bothbearingchildrenherselfandaidingotherwomen,shehadneverseensuchababy;so

weakitwasunabletocrylShealsoinsistedthatthedecisiontosmotherithadbeenmadeby

Kotono-andonlyafterthebirth.Thu.s,KanadamantlydeniedTbda'schargethattheyhad

spokentohimofkillingthechildwhenhearrivedtotreatEtsu.Katsulir6'sstorycoincides

neatlywiththatofR麺hei.Heassertedthataf辷erthe丘rstfailedabortionattempt,hisunder-

standingwasthatEtsu'schildwastoberaiscdasthechildofhisparents.Whentheinfantwas

killed,hehadnotevenbeenpresent,havinglefモthehousetogotoalocalshrineinorderto

evokeitsdeitytosavehissister'slifと.Uponhisreturn,hewastoldthattheinfanthaddied

soonafterbirthandhadburieditinthegarden,athisfhther'sdirection・

Inmakingsenseoftheseconflictingstories,weneedtotakenote丘rstofhowtheア

respondedtotherequirementsofthe5乃 勿 万劒 々の σandthe陥 舵 〃 彡㍊ 漉statutes.Thecodes,

liketheChinesestatutestheywerebasedupon,articulateddif琵rentdegreesofpunishment

accordingtothecircumstancesofthecrime.Commentingonthecodes'exhaustivedelinea-

tionofpenaltiesaccordingtowhodidwhattowhom,fbrwhatreasons,andunderwhat

othercircumstances,onescholarhasdeclaredthatwithinpremodernChineselawactsof

homicidehadnothingincommonbutadeadbodyl18Thus,theroleofjudgeswastocarefUIIア

determinepunishmentbγanalyzingthecircumstancesofthecrimeaccordingtothemultiple

criteriausedtodetermineitsseverityl

Addressingtheissueofintent,the5乃 勿 万筋 の々 σandthe」 勤 旋 〃 跳 〃76彡madeanimportant

distinctionbetween"preconceived"murder(彡 δ∫疏 〃 謀 殺)and"willhl"murder(々o∫ 疏 〃 故

殺).Thefbrmerwasde丘edanactofhomicideinwhichthep&rticipanthadpreparedweapons

inadvanceandactedwithdeliberation,whilethelatterwascarriedoutinastateofemotion
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inwhichtheintenttokillwasconceivedatthetimeoftheactandwithoutpreparationor

planning.19Secondly,thecodesdistinguishedbetweenvaryingdegreesofcu.lpabilitywhcn

multiplepe・plewereinvolvedinacriminalact.Theterm``participant"@加 η 従 犯)was

usedtodescribesomeonewhoassistedincarryingoutahomicidebutattheinstigationof

someotherperson,Iabeledthe"principal"(∫ 加 加 η 首 犯).Thecodescalledfbrmoresevere

punishmentfbrtheprincipalwithwhomtheintenttocommitthecrimehadoriginated,

evenifthatpersonWasnotdirectlyinvolvedinitsperfbrmance.20Athirdimportantfとature

ofthetwocodeswastheconceptofmitigation:ludgeswereallowedtoreducetheseverityof

thepunishmentbアoneto丘vedegreesbaseduponfactorssuchastheof臣nder'sage,gender,

healthorwell-being,statusasamaleheiroranonlychild,andsoon.21Fromtheperspective

ofthesepointsoflaw,certainaspectsofthecompetingnarrativesofthedeathofEtsu's

infantassumenewmeaning.Kotono'sconcerntoe§tablishthatshehadconsultedwithothers

withinthefamil)ろRyOhei'sinsistencethathehadresignedhimselftoraisingthein魚nt,and

Kan'sstatementthatshehadactedonly・inresponsetoKotono'spromptingallseemtobe

prornptedbyanawarenessofthelegaldistinctionbetwcen"principal"and"participant."In

thesameway,Kan'sinsistencethatnoonehadaskedTodatokilltheinfantbefbreitsbirth

andthatshehadonlyactedafterviewingtheweakandsecminglγabnormalinfantcarefhlly

negotiatesthedistinctionbetween"preconceived"and"willfUlmurder."

Therecorddoesnotrevealhowthejudgescametotheirdecision,but_whetheroutof

sympathγfbrtheaccusedorbecauseofanunwillingnessorinabilitytountanglcthecon-

Hictingnarratives-thescntencestheγissuedwerefarlighterthanmightbeexpected.For

one,theyjudgedthistobeacaseof"willfUrmurder,eventhoughthisactofinfanticide

長)llowedmultiplefailedattemptsatabortion.Kotonowasdelineatedasthe"principal"and

wasscntencedtothreeyears,butthiswasthenreduced丘vedegreestoamereonehundred

daγs,inrecognitionofwhatarevaguelydescribedas"thecircumstances"ofheract.Kan

wasaccordinglyludgedtobeaparticipantandw3ssentencedaswelltoonehundreddays.

Ry血heiperhapsbenefitedgreatestf}omthecourt'slargess:whileitrecognizedthathehad

"i
ncited"theinitialef壬brtstoabort,hewasscntencedtoonlythirtydaysbecauseintheend

theattemptsatabortionhadfhiled.Moreover,eventhissentencewascommutedtoa丘neof

twoyenand丘 丘eensen.Inaddition,Ry血heiwasnotfbundguiltyofanyinvolvementinthe

infant'sdeathandwas丘nedoneadditionalアenfbritsunlawfUlburial.Similarly;Katsujir6

wasfinedamere丘vesenfbrhisroleintheburial.Incontrast,thephysicianTodawastreated

withrelativeharshness.Whilethecourtacceptedhisargumentthathisdrugshadhadnoill

ef琵ct・itheldhimresponsiblefbrnotinterveningtopreventKan'sact,citingarticle2370f

the5乃 勿7跳 〃 の々 δwhichmadeitacrimetofhiltointervenetopreventanactofviolence.He

wassentenccdtoninetγdays,bu.tthiswasreduccdtofbrtydaysbaseduponmitigation,and

thissentencewasthencommutedtoa丘neofthreeyen.

Butthecasedidnotendwiththesejudgments.TheMuraokaprosecutoちTakeuchi

Naoyoshi,disagreedwithwhathccharacterizedastheunduelightnessofthesentencesand

appealedthelowercourt'srulings.Inhislengthystatementtothehighcourt,Takeuchispoke

contemptuouslyofwhathecharacterisedastheMuraokacourt'sa伍rmationoftheKikuchi

伍mily'sconcernfbrreputationandarguedthatnoneofthoseinvolvedshouldbegranted

areductionofthestatutorγsentences.Forexample,inrelationtoKotono,Takeuchiar一
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guedthatshehaddecidedtokillhergrandchildmerelyinordertoconcealherdaughter's

misconduct,beh盆viorfbrwhichKotono,asEtsu'smother,wasultimatelyresponsible.He

contrastedKotono'slackofconcernfbrthelifとoftheinfant,withthemotivationofimpov-

erishedparentswho,inamisguidedattempttoprovidefbrtheirchild,abandonitatthe

gatcof&wealthyhousehold.Notingthatactsofchildabandonmentwerepunishedbyone

hundreddaysofconfinement,Takeuchiasked,cantheactofKotonobeweighedthesame～

TheprosecutordealtharshlywithR)厄heiaswell,pointingoutthatwhatevertheoutcome,

hisintentionhadbeenthatEtsuendherpregnanc)乙InregardtoTbda,Thkeuchiargし1edthat

hehadfUllknowledgeofthefamilゾsdesiretoabortthefヒtusandthusshouldhavereported

themtotheauthorities.

Intheend,however,theverdictoftheDaishin'infdlfhrshortofthestiffsentences

requ.estedbyTakeu.chi.Itcon丘rmedthesentencesofthelowercourtinrelationtoKotono,

Toda,andRy・theiandfbundKatsulir6tobenotguiltyofanycrime.OnlyKansuf琵redatthe

handsofthehighcourt.Asinthe(専ngpenalcodesuponwhichtheyweremodeled,within

the5乃 勿 万劒 の々 σand翫 舵'γ 勿 〃雇,crimeswereviewedthroughtheprismofConfUcian

socialrelationships,andconceptsofhierarchybaseduponage,gender,kinship,andsoon

fUnctionedtode丘nethcseverityofthecrimecommitted.22Generally,actscommittedby

a"senior"(∫o〃6勿 尊 長)againsta"junior"(勿 ノσ 卑 幼)werepunishedlesssevefelythanthe

reverse,butin3ddition,inthecaseofcrimescommittedagainstrelatives,theclosenessof

thekinshiprelationshipbecameanotherdecisivefactorindeterminingpunishments.The

degreeofkinshipwasde丘nedbythe丘vekindsofmourningrelationshipsspeci丘edinChinese

law,whichspecifieddiffヒrentlengthsofmoumingbehaviorbasedtherelativevalorization

ofdif琵rentkindsofkinshipties.Trans艶rredtotherealmofcriminallaw,thismeant,fbr

example,thatinthecasewhena"junior"killedaseniorrelativeofthethirddegree,his

punishmentwastobcincreasedbythreedegreesoverthepenaltyfbrthesamecrimeagainst

anon-relatedperson,whiletheldllingofaseniorrelativeofthefburthdegreebroughtan

increaseofonlytwodegrces.Thislogicwasreversedinthecasewhena"senior"1dlleda

juniorrelation.A"senior"who短lleda"junior"relativeofthethirddegreewastohavehis

punishmentreducedbythreedegrees,whilethemurderofajuniorrelativeofthefburth

degreeWaStOreCeiVearedUCtiOnOfOnly-tWOdegreeSandthatOfalUniOrrelatiVeOfthe丘 丘h

degreecarriedareductionofonlyonedegree・23Thus,inthecaseofoffとnsesagainstlunior

relatives,thepenaltiesbecameheavierasthekinshiprelationbecomesmoredistant.

AppliedtothecaseoftheKikuchifamilγthismeantthateventhoughKotonowasjudged

tobetheprincipalinthisactofhomicide,herstatusasthematernalgrandmotherofthe

victimmeantthatshewaspunishedlessseverelythanKan,thematernalgreat-grandmother.

ThchighcourtorderedthatKan'ssentencebeincreasedtodeathbystrangling,butthen

reducedthissentencesixdegrees,toatermoftwoyearsofpenalservitude.

Reproduction,theFamny,andtheLaw

Thenewlegalsystemthussitu.atedtheKiku.chifamily'scrisiswithinanewregimeof

justice:oneinwhichintention,motive,premeditation,andagencyviedwithconceptions

ofkinshiptodeterminewhowouldbepunishedandhow.Inconceptualizingthedif琵rence

betweentheearlymodernandmodernpoliciestowardreproductiYe"crimes,"SakuraiYUki
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桜 井 由 幾hasarguedthatintheTokugawaperiodabortionandinfhnticideweretreatedas

"
crimesofthe伍mily"(肋go々 〃 ηo醜 纏 家 族 の 罪),whileintheMcijiperiodthey.begantobe

vicwedas"crimesofindividuals"(勧 勿 〃o翻 加 個 人 の 罪).24UsingSendaiandTsuyamaas

examples,shearguesthatindomainsthatestablishedpenaltiesfもrabortionandinf註nticide,it

wasgenerallアthehouseholdhcad(thatis,thcfatherorhusbandofthepregnantwoman)who

wassingledoutfbrpunishment.SawayamaMikako沢 山 美 果 子hasalsoexaminedthecase

ofTsuyamaandhassuggestedthatSakurai'sconclusionsneedsomemodi丘cation:sheargues

thatbefbrethe1830s,itwasof辷enthemembersofthe8η 勿 ㎎ μ纏whowereheldresponsible

f～)rsuspectedactsofabortionandinfhnticidefヒ)rfaili血gtoexcrciseadequatesuperYision

overitsmembers・whileonlyaf辷er1830,responsibilityfbrreproductivecrimesbeganto

beassignedtothehousehold-butinthiscasebothhusbandsandwiveswerepunished.25

Nonetheless,Sakuraiiscorrectinhとrrecognitionthatafter1868emergentlegalsystem

requiredanewandunfamiliarconsiderationofindividualintentionsandresponsibility,even

as-astheKikuchicasereveals_reproductivechoicesofヒendidnotrestwithasingleperson .

Thus,prosecutors,ludges,anddefヒndantsstruggledovertheissueofwhohadactedandwhy,

questionsthatrequi厂edthemtomakeludgmentsabouttherelationsofpowerandauthority

thatexistwithinfamiliesandbetweehsexualpartners.

Asthc"silence"ofEtsuwithinthisrecordsuggests,inthosecasesinwhichaa卜ortion

andinfhnticidetookplacewithinaclearlyde丘nedfamilycontext,authorityfbrthisdecision

eitherrested-orwaspresumedtorest-withsomeoneotherthantheアoungpregnantwoman

hersel£Thisisevident丘omanothercaseoriginallyintheMuraokacourt,whichin†olved

thedeathofafとmaleinfantborntoTセrakuraBanz6andhiswifヒ]互tsu.26Chargedwiththe

deathwcreTヒrakuraThmi,themotherofBanz6,TヒrakuraFuγo,hismaternalgrandmother,

andFurutataShriru,themotherofTゑtsu.Accordingtothestatementof琵redbγ]蓋miall

threewomenwercpresentwhenThtsugavebirthtohersecondchild,agirl.A丘erconfとrring

with:FuyoandShiro-butnotwithTatsuapparently-shesmothercdtheinfantbecauseit

wasbornbefbreitsolderbrotherwaswcaned,andshebelievedthaゼ 血tsuwou .ldbeu.nable

tosuccessfUIIynursebothchildren.Thelowercourthadconvictedallthreewomenguilty

ofwillfUlmurdeちbuttheirsentencesdif匝red:Tamiwassentencedtothreeyearsofpenal

servitude,Fu.yotothreeyearswithareductionbaseduponmitigationtotwo,andShiru .to

deathbystrangling,withareductionbaseduponsixdegreesofmitigation,totwoyears .As

inthecaseofKikuchiKan,theharshersentenceofShirureflectstheprinciplethatdistant

relativesweretobepunishedmorεharshlythancloseoncsinactsofviolenceagainstthose

vicwedas"lunioL"

Inthiscase,too,theappealwasbroughtbytheprosecutorwhoarguedthatthesentences

weretoolenient.HestatedthatThmishouldhavebeenfbundguiltyofpreconceivedmurder,

thattherewasnobasisfbrreducingFuyo'ssentence,andthatShiru'ssentenceshouldonly

havebeenreducedtothree,nottwoアears.Bu .tthehighcourtdisagreed.Itcon丘rmedthe

legalitソofthelowercourt'sdecisioninrelationtoTamiandFuアo-butreducedShiru'ssen-

tencetoonlyoneyear,anintcrestingdeparture丘omthedecisionrenderedthey・earbefbrein

thecaseofKikuchiKan,whosesentencehadbeenIcngthenedbytheDaishin'in .Inherstatc-

menttothehighcourt,Shiruassertedthatwhentheissueoftheinfant'sfatecameupsoon

af辷erherowndaughterhadgivcnbirth,sheinfhctwasopposedtosmotheringit,because
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shehadfヒwgrandchildrenandwantedanother,butsinceherdaughterhadmarriedintothis

魚mily;shefdtshecouldnotstronglyprotestandthatultimatelythedecisionwasTamiand

Fuyo'stomake.Itscemsthatthisargumentprovedconvincing:theludgmentofthecourt

wasthat,giventhecontext,Shiru'spassivestancewasunderstandable,ifstillcriminal,and

thusreducedhersentence.

Asthesecasessuggest,thedecisionsoftheDaishin'intendedtocon丘rmspeci丘cpat-

ternsofauthority・withinthefamily;patternsgenerallyorientedbyConfUcianconceptionsof

伍milialrelationsasthecodesthemselvesrequired.Atthcsametime,however,thehighcourt

diduponoccasionrelectthestatutoryrequirementswhenadefヒndantorprosecutorsuccess一

斂llyarticulatedtheirstanceinrelationtoaseeminglysharedculturalnorm.Thus,Shiru's

evocationofher"outsider"statuswithinthehouseholdofherdau.ghter'shusbandseemsto

haveresonatedwithludgesoftheDaishin'in,withtheresultthatshefaredfarbetterthan

Kan,whosedefとnsewasthatshehadactedatthedirectionofherdaughter-in-law.

Thecourt'sconcerntocon丘rmpatriarchalconceptionsoffamilialauthorityisappar-

entinthecaseofNakalimaMatabei,whowastriedandconvictedintheHimelicourt

fbrparticipatinginthemurderofan.infantborntoNishigakiMaki,hiswi色'sniece.He

wassentencedtothreeyearsofpenalservitude.27Nakalimaappealedhissentencetothe

Daishin'in.Accordingtothetestimonアpresentedtothecourt,NishigakuMaldhadlived

withMatabeiandhiswifヒRiefbrseveralyearsbefbrehermarriagein1879.However,the

marriagesoonfailed,andMakireturnedtotheNak勾imahomepregnantearlyin1880.

Whenshcgavebirththreemonthslatcr,thechildwassmotheredbyRie,whowaslater

convictedandsentenced.Matabeiwasconvictedoffhilingtointervenetostopthiscrimeand

wassentencedtotenyearswithareductionbaseduponmitigationtothree.Inhisappeal,

Matabeiarguedthatalthoughhewaspresentinthehomeatthetimeofthebirth,hewas

drunkandknewnothingofwhatwenton,thathiswifヒtoldhimthechildwasstillborn,and

sohehadburiedit.Heinsistedthathiswifとhadimplicatedhimtolightenherownsentence.

Tothis,theprosecutorcounteredbycitingthestoryMatabeihadtolduponhisarrestin

whichherelatedthatRiehadquestionedhimaboutwhattodowithMaki'sin長1ntandthat

hehadreplied"dowhatyouwant"(々4舵 η彡∫乃〃o勝 手 に し ろ).Intheend,theDaishin'in

apparentlyconcludedthat,drunkornot,Matabeiboreresponsibilitγ 丘)rthisact,givcnthat

hiswifヒhadattempte4toconsulthim,andhisoriginalsentencewasconfirmed.

Matabei'schargethathiswifヒimplicatedhimmerelytolessenherownculpabilitγmay

nothavebeenbaseless.Infact,thecourtsdidindeedshowsympathytowomenwhoargued

thattheyhaddefヒrredtotheirhusbandsinrelationtodecisionsaboutreprodu.ctivematters,

although,asthecaseofKiku,chiKotonosuggests,thisdefとnsedidnotprevailineverycase.

Itwaslustsuchanargu.mentthatwonTakenakaShika,athirty-sevenyearoldwomanwho

residedinOsakaprefとcture,areducedscntence.28Shikahadbecnconvictedofprocuringan

abortionandsentencedtoonehundredda)厂s,butthisdecisionwasappealedbynoneother

thantheprosecutor,whoassertedthatthesentencewasoverly・harshinthatShika,amarried

woman,hadsoughtoutanabortionattheinsistenceofherhusbandSh6gor6whofdtthe

魚milゾspovertymadeitimpossibletosupportachild.Theprosccutorargu.edthatthelower

courthadfailedtoconsidertheinvolvementofherhusband,arguingthatthiswasnother

CrimealOne,bU.t"aCrimeOffamilyCOmpliCity"(ゴ 々'そ4々:γ6「乃4η 一 家 共 豸巳).ThereSpOnSeby
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thecourtwastostatethatarticle1440fthe陥 加 彡7訪 〃雇speci丘c』lyheldthatwomenwere

tobeheldaccountablefbrthiscrimeandallowedthecourttodistinguishbetwcenprincipal

andparticipant,buttherewasnofbundationuponwhichtoassert"familycomplicity・."That

beingsaid,thehighcourtludges,whilea田rmingShika'sconviction,reducedher』sentence

signi丘cantlytosixtydays.

TLeMoralityofMotive

AstheOsakaprosecutor'ssγmpathyfbrtheimpoverishedShikaand七heMuraoka

prosecutor'sscathingdismissalofKikuikeKotono'sconcern丘)rreputationsuggests,the

motivesthatwereperceivedtohavepromptedanactofabortionorinfanticidefactored

signi丘cantlyinhow3casewasadjudicated.Whileprosecutorsandludgescouldbelenient

withobedientwivcsanddesperatemothers,theyrcgardedmoreharshlymenandwomen

whosoughtabortionsinordertoconcealillicitsexualrelationships.290fthefi丘eenappeals

heardbytheDaishin'in,丘veinvolvedmenfbundguiltyof"instigating"anabortionin

suchcircumstances.Theappeals,fburofwhichwereinitiatedbytheconvictedmen,rested

upontheassertionthatthedecisiontoaborthadinfactbeenmadebアthepregnantwomen

themselves.Thus,itwasthelcgaldistinctionbetweenprincipalandparticipantthatwasat

theheartofthesecases.

ThestorytoIdbγTakaglKyukichirevolvesaroundjustthisissue.301n1881,Takagiwas

convictedintheSakaidistrictcourtfbrencouragingMachitaniMasutoprocureanabortion

andsentencedtoonehundreddaγs.Inhisstatementbefbrethehighcourt,Takagiargued

thatwhenMasubecamepregnantin1880a丘erthetwohadbecomeintimate,shetold

himatoncethatshewantedtoabortthefとtusratherthanfacethecensureof"theworld"

(∫4勿 世 人).AccordingtoTakagi,hewasaware丘omtheoutsetthat"humanlifとwasnot

somethingtobekilled,"butinordertotakesometimetoconsiderwhattodo,hcagreedwith

Masufbrthemoment.Then,befbrehecouldintervene,Masusecretlysoughtoutawoman

namedUmanoInoandhadherperfbrmtheabortion.Whenheheardofwhatshehaddone,

Takagistated,hehadimmediatelycon麁ssedhisinvolvementtothepoliceinthehopethat

itwouldwinhimsomeconsiderationf士omthecourt,butinfacthchadbeensentencedto

themaximum.Takagi'sportraγalofhirnselfasethical,wcll-intentioned,andIaw-abiding

apparentlγdidnotimprcsstheludgesofthehighcou .rt:theDaishin'insimplycon丘rmedthe

earliersentencewithoutcommcnt.

TheapPealbrou.ghtbySakuragiTokujir6wassimilarlyunsuccessfUl.31Sakuragiwas

sentencedin1881intheKyotodistrictcourttothreeyearsofpenalservitudef～)rinstigating

anabortiononthepartofhisloverOiTo)zo,whohaddiedasaresultoftheabortion.

AccordingtoSakuragi,Toyohadsoughttheabortionwithouthisknowledgewhilehewas

awayonbusinessfbrabouttendays.Helearnedofitonlywhenshevisitedhima丘erhis

return,andthensometimelaterhelearnedthatshehaddied.Sakuragiacknowledgedthat

hehada伍xedhissealtoaconfとssionbutinsistedthatthishadbeencoercedandthathehad

hadinnowaγparticipatedinToyo'sabortion.Thcresponseofthehighcourtwasonceagain

tocon丘rmtheearliersentencewithoutcomment.

Afとrmoreinterestingdefとnsewasof陀redbyShimadaHisahachiwhowasbeenconvicted

intheSakaidistrictcourtinl880fbrcolnpellingSakamotoRyotoseekanabortionand
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sentencedtoonehundreddays.Heappealedandin1881hiscasecameupfbrreviewbythe

Daishin'in.32AccordingtoShimada,inl879,hehadhiredRyaasahouseholdservantin

August1879,a丘eranintroductionbyN3kanoSeizabur6.Sometimeinmid-Mayof1880,he

beganasexualrelationshipwithher,andafとwmonthslatershetoldhimshewaspregnant.

AccordingtoShimada,ffomtheoutsethehadquestionedwhetherhewasresponsiblefbr

herpregnancy.Nonethelcss,fとaringthatexposureoftheirsexualrelationshipwouldcause

anuproarinhisfamilγandoutoffとelingsof"compassion"長)rRyUhetriedtohelpherby

sendinghertolivewithNakanoSeizabur6untilshegavebirth・Inadditiontoprovidingfbr

hersupport,healsogavehermoneysothatshecouldbuymedicinesifshedidnotfとelwell.

However,insistedShimada,itwasneverhisintentionthatsheusethismoneytoprocurean

abortion,norhadheencouragedhertoseekone.However,hewaslatertoldbγNakanoand

RyOthatshehadinfacthadanabortion,andthetwobegantopresshimfbrmoneyunder

thethreatthattheywou.ldexposehisinvolvement.HearguedthattheevidenceNakano

andRy負hadlaterpresentedagainsthimincourtwasmaliciousanduntru.e.LikeTakagi

andSakuragi,Shimadathusportrayedhimselfastherealvictiminthiscase,althoughhc

surpassedtheminpresentinganegativepictureofhisonetimelovcr.Heargu.edhehadbeen

wasseducedbアRyO,whotogetherwithNakano,manipulatedhim,tookadvantageofhis

generosity3ndconcernfbrreputation,andtriedtoblackmailhim.Thecourthoweverwas

sceminglyunimpressed:itcon丘rmedhisearlierconvictionandsentencewithoutcomment.

Thus,ineverアcasc,thecourtsdealtseverelアwiththemenimplicatedinending

pregnanciesthatresulted丘omillicitsexualrelations,suggestingthatconcernfbrpunishing

promiscuitywasoneintentoftheprosecutionofreproductive"crimes."Itisunclearwhether

thejudgesinfactbelievedthatwomenwereunlikelytohaveactedontheirowntoendtheir

pregnancies,asthemaledefとndantsclaimcd,orweresimplyunwillingtohavethemenwho

figuredintheserelationshipswalkawayunpunished.Certainly,littlesignofsympathyfbrthe

womeninvolvedappearsinthelcgalrecordsofthesecases.Incourtdocuments,prosecutors,

ludges,andtheirfbrmerloversaswellroutinelyrefヒrtothewomaninquestion,notbyname,

butbythedisparagingterm"theunchastewoman"(肋4卿).Andineachcase,thewomcn

toowereprosecuted,convicted,andsentenced.Worthyofnoteisthe魚ctthattheseyoung

womenappeartohavebeen"workinggirls"(加 々δη勿 奉 行 人),thatis,womenemployedas

householdservantsorasworkersinfamilyenterpriseswhowerenolongerlivingwithintheir

natalhouscholds.LiketheerrantEtsu,Masu,Toyo,andRy且tooare"silent"withinthe

recordoftheDaishin'in,andwehearofthemonlythroughthewordsoftheirfbrmerlovers.

Bu.tunlikeEtsu,whoescapedprosecutionwhilehermother,father,andgrandmotherwere

convicted,thecourtviewedtheseyoungwomen,notaspassivebefbrefamilymanipu.lation,

butasactiveagentswhowerecomplicitinendingtheirpregnancies,

¶heBusinessofAbortion3AbortionProvi(lersandt血eLaw

Amongthe丘fteencasesofreproductivecrimesthatcamebefbretheDaishin'infbr

review,sixinvolveddefヒndantswhowerechargedwithprovidingabortifacientsorusing

othermethodstocau.seanabortion.Thereisagooddealofevidencethatabortionproviders,

manyofthemassociatedwiththeobstetrically-oriented.medicalschools,theα 吻 り一ワ 露 中 ・條

流andthe」 娩 即 膨 一軅 賀 川 流,operatedopenlγinear1γmoderncitiesandtowns.33TheMeiji
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government'sdesiretode-legitmatesuchfbrmsofmedicalpracticeisevidentinits1869edict

prohibitingmidwivesf}omprovidingdrugsorusingothermeanstoinduceanabortiol1.This

was飾110wedin1874bytheissuanceoftheMedicalAct(ゴ ∫〃 医 制)thatincludedabanonthe

perfbrmanceofabortionsbybothmidwivesandphysicians.Andaswehavealreadynoted,

in1873,promulgationofthe翫 漉 〃 彡醜76/madeitacriminalactfbranyonetousedrugsor

othermeanstoinduceanabortion.However,thetestimonyof琵redbydefヒndantsbefbrethe

Daishin'insuggestthattherewasagooddealofambiguitysurroundingwhatmightcアnically

betermedthe"trade"inabortions.Wehavealreadアencounteredthe丘gureofTodaGen'ei

whoernphasizedhisef丑)rtstosavethelifヒofEtsu'sinfantinspiteofthef士enziedeffl)rtsof

theKikuchifamilytoendtheirdaughter'spregnancy.Yet,aswenoted,eventhoughthe

cou.rtacceptedhisassertionthatthedrugshehadsuppliedwerenotreallyabortifacients,it

丘)undhimgu.iltofnotintervcningaggressivelγtosaveEtsu'schild.Hisfbrtydaysentence

wassigni丘cantlymoreseverethanthatofEtsu'sfather.

TheharshnesswithwhichthehighcourtdealtwithTodaistypicalofitsdispensationof

phアsicianschargedwithsimilarbrimes.Anotherdoctorconvictedofprovidinganabortion

wasSakamotoShigehachi,whoin1881hadbeensentencedtoonehundreddaysbythe

OsakadistrictcourtfbrperfbrminganabortiononMatsu,thewifとofoneMatsumoto

Senjir6,attherequestofherhusband.341nhisapPeal,SakamotoprotestedthatMatsuhad

cometohimcomplainingonlγofamenorrheaandhadnevermentionedthepossibilityof

pregnancア 。Theγhadnotspokenofabortion,andhehadtreatcdheronlyfbr"menstrual

stagnation."Asevidence,Sakamoto-likeTodaGen'ei-producedtheprescriptionsthat

namedthecontentsofthemedicineshehadgivenher,whichpresumablydidnotinclude

notoriousabortion-inducingelements.Sakamoto'sappealrestedupontheassertionthat

hehadbeendeceivedbyhisownpaticnt,whohadwithheldessentialinfbrmationf}om

him.Infact,itwouldnothavebeenatallunusualfbrawomantoconsult包doctorfbr

justthecomplaintthatSakamotoattributedtoMatsu,because,asSawaアamaMikakohad

dcmonstrated,inearlγmodernJapan,thecessationofmenstruationwasof辷eninterpreted

asasignofbadhealthuntilfとtalmovementoccurred,con丘rmingpregnancy.35Butitwas

equallytruethatabortifacientswereofヒeneuphamisticallydescribedasmedicinesthatwould

"makethemonthHow"(劒 々勿oη 璽4∫ π 月 を 流 す)
.Thus,theambiguitythatsurroundedthe

伍iluretomenstruatemadeitpossiblefbrbothwomenandthosewhoprovidedthemwith

medicaltreatmenttoobfhscatetheissueofwhetheritwasanabortionthatwasbeingsought.

TheresponseoftheprosecutorwastopointtothestatementofSakamoto'swifと,Tヒi,who

hadtesti丘edthat,atthedirectionofherhusband,shehadinsertedsomethingintoMatsu's

uterus_a"surgical"interventionthatapparentlywasviewedasevidencethatSakamotowas

notprovidingtreatmentfbrirregularmcnstruation.Intheend,theludgesoftheDaishin'in

seemtohaveacceptedthatSakamotodidindeedknowwhathewasdoing,becausethey

confirmedtheoriginalconvictionandsentencewithoutcomment.

Itwasnotonlythe"treatmcnt"ofphysicianssuchasTodaandSakamotothatcame

underthescrutin)厂ofthecourts,sotoodidtheactionsof``irregular"providers,o丘enolder

womenwhohadsomeknowledgeofabortiontechniques.Forexamplein1879,theDaishin'in

reviewedthecaseofChibaMatsuyo,a丘fty-six-yearoldwomanoriginallyconvictcdinthe

Muraokadistrictcourtfbrprovidingabortionstotwoyoungwomen,bothofwhomlaterdied
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asaresult.36AccordingtoChiba'sstatement,sheknewthatgroundcherryroot(乃 δz〃々加oη6

ほ う ず き の 根)insertedintotheuteruswouldcauscanabortion,andyoungwomencameto

askher2bou.tthismethod。InAugust1878,shcwasapProachedbyIt6Tome,anunmarried

woman,andinSeptember1878byKyu,thewifヒofSat6Fukuz6,bothofwhomrequested

helpinendingtheirpregnancies.ChibainsistedthatshehadrefUsedtotreatthemdirectly,

butsheacknowledgedthat,whenpressed,shehad.giveneachofthemsmallpiecesofground

cherrγrootanddescribcdhowtoinsertitvaginally.Asagestureofthanks(notpayment,

accordingtoMatsuアo),bothwomenhadgivenhertwenty一 丘vesen.Sometimelatersheheard

thatbothwomenhaddiedasaresu.ltoftheirfailedabortions.Thelowercou.rtconvictedher,

statingthatwhileshehadnotdirectlyperfbrmedtheabortions,shehadaidedthesecriminal

actsbアprovidinginstru.ction.Shewassentencedtoseventydaysofcon丘nementbutthiswas

commutcdthattoa丘neofoneyenseventy一 丘vesenbecauseshewasinillhealth

羽heappealwasbroughtbytheprosecutorwhoarguedthatthesentencewastoolight,

becauseChibamusth3vedonernorethanjustprovideinfbrmation.Theuseofgroundcheery

rootasanabortifacientwaswidelyknown,andthewomenwouldnothavepaidtwenty・ 一丘ve

sen(asubstanti』suminthecountワside,accordingtotheprosecutor)tobetoldwhatthey

surelyalreadyknew.They・had,「heasserted,paidthisamount,becauseChibahadinfact

actuallyperfbrmedtheprocedu.reuponthem。HearguedthatChibashouldbesentenced

tothethreeアearsspeci丘edinthestatu.tesasthepenaltyfbrihstigatinganabortion,f}om

whichthewomaninvolvedlaterdied.Infact,theprosccutor'sargumentissupportedby

ethnographicrecordofbirthcustoms,.〈%oη ∫4〃7々%∫ 乃耽o々 〃 ∫乃勿 ノσ∫勿 ∫〃,inwhichrefとrences

totheuseofgroundcherryrootasanabortifacientabound.Butwhilethehighcourtagreed

withhisargumentaboutthestateofpopularknowledge,itultimatelyrejectedthesentence

ofthelowercourt.ThejudgesoftheDaishin'inrefUsedtoholdChibadirectlアresponsiblefbr

thedeathofthetwowomen,astheprosecutordemanded.Intheirst我tement,theアpointed

tomedicaltestimonythatdirectcauseofthewomen'sdeath,heart魚ilure,couldhaveoccur

duringaspontaneousmiscarriagcoranormalbirthandarguedthattherewasnoclearcausal

linkbetweenheractionsandtheirdeaths.Intheend,itincrcasedChibゴssentencetoone

hu.ndreddaysbutallowedthistobecommutedtoa丘neoftwoアen丘ftyseninconsideration

ofherageandhealth.

Conclusion

Ihtherecordsconstitutedbythelegalsy・stemofthe1870s,wehavediscoveredordinary

citizensattemptingtonegotiatetheMeilistateもnewconcc厂nfbrregulatingreproduction,

aconcernthatsituatedreproductioninanewpublicarena,opentothescrutinアofpolice,

prosecutors,andjudges.Agoodnumberofquestionshaveremainunanswered.Onesuch

issueishowtheseparticularactsofabortionandinfanticidecarnetolight,whenpresumably

mostothersdidnot.ユbbesure,insomecasestheundoubtedlybloodyandpainfhldeathsof

youngwomenfbrccdaninquirythatbroughttolighttheirfatalattemptsatabortion,butit

isunclearofhowtheapparentlysu.ccessfUlcasesattractedtheattentionofpoliceandpros-

ecutors.Equallypuzzlingisthequ.estionofhowdefヒndantssuchasSaku.ragiTbkujir6and

ShimadaMasaichLmenofapparentlyordinarymeans,status,andeducation-marshalled

theresourcesto2PPealtheirconvictions,tofヒ)rcethejudgesofthehighestcourtoftheirday
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toconsiderwhetheronghundreddayswassu伍cientpunishmentfbrtheroletheyplayedin

theendingofthcpregnancyoftheirIovcLAndofcourse,oneisle丘toponderthea」 旺ermath

ofthe丘nalludgmcntsrenderedbytheDaishin'in.WhathappenedtotheKikuchifamilア ～So

麁arfUlofthelossofreputation,Ry血hei,Kotono,andKanfbundthemselvesarrested,tried,

convicted,andsentenced.Itisimpossibletoknow;andthusthereisaf}ustratinglackof

closuretothestoriesIhavebeentryingtotell.

Yヒt,suchlacunaenotwithstanding,therecordsoftheDaishin'inof臣ranewperspective

onthegoalsandimp3ctoftheMeilistate'spro-natalistpolicyandthecrimin』izationof

abortionandinfanticidethatwerepartofitsapparatus.Aswehaveseen,theludgmentsof

thehighcourtde取easy-generalization:whethertheappe310riginatedwiththedefとndantor

theprosecu.tor,theDaishin'ininsomecasesincreasedsentences,insomecasesreducedthem,

andinmanycasessimplycon丘rmedthedecisionsoftheearliercourt.Butinmakingthese

ludgments,themenwhosatonthehighcourtadopteddiscerniblepatternsinrenderingtheir

decisions,employcdacertainlogicinordertovalorizesomefbrmsofbehaviorandsanction

others.Wehaveseen,fbrexample,thatinevaluatingthecriminalityofanactofabortionor

infanticide,thejudgesviewedsomemotivesasmorevalidthanothers:povertywasamiti-

gatingfhctor,adesiretoconcealillicitsexualactivitywasnot.Asthissuggcsts,theemergent

legalsystemoftheMeilistatewasimplicatedinenfbrcingacertainvisionofsocial/sexual

ordeLImplicittothisorderwasthecon丘rmationofpatriarchalauthoritywithinthefamilyl

TheMeilicourtsrequiredfathersandhusbands(andbyextensionmothers-in-law!)tobe

responsiblefbrthesexualbehaviorandreproductivepotentialoftheirdaughtersandwives.

Femaledefとndantswhoseactsseemedtoconfbrmtothisvisionofsocialrelations-Kotono,

Shiru,andShika,fbrexampleweretreatedfairlygenerouslybythejudgesofthehighcourt,

whilesuch"unchastewomcn"asMasuandRア0,whoseemedtohavcstoodoutsidethesphere

offamilialauthorityweretreatedharshlメButthisvalidationofpatriarch31authorityalso

meantthatmenwhosebehaviorfailedtomeshwiththisvisionofthefhmilyreceivedlittle

consideration丘omthehighcourts,asthefateofpoordrunkenMatabeireveals.Whetherthe

defとndantsandtheirfamiliesinfactenactedthesenormsinthcireverydaylifdsofcou.rsea

diffとrentquestion-whatisapparentisthatsomedefとndantsrecognizedtheexpediencyof

invokingsuchvalu.esinrelationtothecourt,therepresentativeofstatepoweL

ThestoriestoldwithintheDaishin'inrecordsthusseemtocon丘rmtheconclusionof

IshizaldSh6ko,whoarguedthatitwasCon丘1cian-inHuencedconceptsofsocialorderthat

ledtothearticulationofabortionandinf註nticideascrimesintheearlyMeijiperiod.Y6teven

asthecourtsworkedtolegitimatefbrmsoffamilyauthoritythatresonatedwithConfhcian

norms,thelegalsystemsimultaneouslyrequiredthatthe"crimes"ofabortionandinfanti-

cidebeviewedasactscommittedby・individuals-apositionmostexplicitlydemons七rated

intheDaishin'in'srejectionoftheconceptof"familycomplicity."Asthestoriestoldtothe

Daishin'inreveal,thenewarenaofthelawpitted魚milymembersagainstoneanother,re-

quiringthemtorethink,toarticu.late,andtoidentifywhohadmadethedecisionabout

whetherapregnancywastocontinueornot,whetheraninf註ntwastoliveordie.Theresult

wastofbrcethereconceptualizationofabortionandinfanticideintoactsof"choice"ofthe

partofaself二conscioussubject.HistoriansofabortionandinfanticideinEuropeandNorth

Americahavemostoftenexploredtheprosecutionofreproductive"crimes"asantheissueof
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色malebodilyself二determination,arguingthat丘omthenineteenthcenturyonwardwomen's

desiretocontroltheirown色rtilitアfbr丘nancial,health,orotherreasonscameintoconHict

withstateandcivicfbrmsofauthority;amongthemreligiousinstitutionsactinguponchang-

ingde五nitionsoffヒtallifヒandmedicalpro琵ssionalsattemptingtoestablishtheircontrolover

reproductivestrategies.37AsthecaseofJapansuggcsts,thenotionof``choice"tooclearly``has

ahistory".ittookfbrmasnewconceptionsofgcnderedsocialsublectswerebeingproduced

andenacted.
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