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ABSTRACT

This collection of eight single-authored papers published between 2008 and 2012, provides detailed
and critical insight into land issues in the Pacific island country of the Republic of Vanuatu.
Developed largely from conference papers delivered to international audiences, these publications

make a novel and significant contribution to the prior knowledge base in a number of ways.

Firstly, the research behind these papers has combined physical proximity to the subject matter —
through being based in Vanuatu for several years, with access to a range of legal and other materials
as well as personal insights, with a broader intellectual expertise in the law of property and trusts as
introduced into the region. A combination of doctrinal and empirical research has made it possible to
give a specifically focussed law in context and law in practice perspective, while not losing sight of
the inter-relationship of law and society. In this way the existing knowledge base founded on
anthropological and ethnological studies has been given a further and contemporary, legal

dimension.

Secondly, the desire to reach a wider audience than the regional or local, has meant that these
publications have engaged Vanuatu as a case-study with broader themes, sometimes starting from the
local and exploring outwards and sometimes starting from the global and narrowing in on Vanuatu as
a concluding focus. While recognising all that makes Vanuatu unique, the contribution that this
collection makes is to bring this island study from the particular to the general, in from the margins

or as part of a removed and rather isolated area of study, towards the mainstream.

Thirdly, these publications articulate land developments at a crucial moment. The first decade of the
twenty-first century, has been a time of increased public awareness of land issues in Vanuatu and in
the Pacific region more generally, and a time of increased donor intervention in land and law related
activities. That this research and the related research that informs it, is integral to this process has
been evidenced by cross referencing to some of the work and other indicators of esteem by aid

donors, inter-state agencies and other academics.

Land remains a site of contestation in Vanuatu. The critical analysis of present issues, against the
historical context of colonial rule and its subsequent influence; the introduction of foreign laws and
institutions and the continuing importance of unwritten customary law, exposes many of the
challenges that are encountered in trying to frame a way forward and engages with controversies

surrounding land policy, land law and the management of this most fundamental resource.
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INTRODUCTION

Overview

This thesis brings together publications spanning over a decade of research into land issues in
Vanuatu and in particular the challenges which arise as a consequence of: the transition from colony
to independent state, the legacy and retention of a plural legal system, and the competing agendas of

development and the preservation of indigenous values and traditions.

Land is central to all of these. Competitive land acquisition between French and British settlers gave
rise to political intervention by France and Britain;' reaction against colonial land grabbing informed
the politics of independence;” initiatives to return land to the customary owners at independence led
to the present confusion of laws; and pressures to derive greater economic benefit from land, for
example by attracting inward investment and fostering development, give rise to continuing tensions.
Land, as a signifier of place rather than as a market commodity, is also central to identity in the
Pacific and closely linked to social organisation.* Customary land tenure is the major form of land
holding in a country which is seeking to engage in the international arena, and land is one of the most
frequent sources of contestation. As shown in the publications in this collection, traditional forms of
land-holding are subject to increasing pressure as a result of aid-for-trade initiatives,” development
agendas of the state, inter-state and non-state agencies and as a result of internal socio-economic

imperatives.

As a relatively young, post-colonial independent state some of the conditions experienced by
Vanuatu are shared by other countries with similar characteristics. For example, Vanuatu is listed as

one of the world‘s Least Developed States (LDCs),® and a Small Island State (SID).” It is also a

' See R. Aldrich and J. Connell, The Last Colonies, (1998), and by the same authors France’s
Overseas Frontier: Départements et Territoires D’Outre Mer, (1992).

2 See van Trease, H., The Politics of Land in Vanuatu: from colony to independence’ (1987).

3 See Articles 73 - 75 Constitution of the Republic of Vanuatu.

% As James Leach has explained: _Kinship is rooted in particular places; land underwrites the social
relationships it nurtures. Those relationships manifest in persons, and in things, making these
creations aspects of the place itself, drawn from and feeding back into a unique kind of emergent
lifeworld. They are not those of property ownership but of ongoing mutual possession.* J.
Leach,_Twenty toa has no power now* (2011) 34 (2/3) Pacific Studies 295, 310.

> This now includes WTO membership which was concluded in 2012.

% There are currently 48 LDCs, 14 of which are in Asia and the Pacific. These include: Afghanistan,
Bangladesh, Bhutan, Cambodia, Kiribati, Lao Peoples Democratic Republic, Myanmar, Nepal,
Samoa, Solomon Islands, Timor-Leste, Tuvalu, Vanuatu, and Yemen. See further the Office of High



country of indigenous people and heavily dependent on aid donations from developed countries and
inter-state agencies. This location of Vanuatu within a global community of nations is something to
which I draw attention in Part One. The case-study is also representative of the challenges emergent
nations face in a global economy. Like other LDCs, SIDs and members of the Alliance of Small
Island States,8 Vanuatu is confronted by the need to attract inward investment, to build its economy,
to meet its human rights obligations under international treaties and its own constitution, and to
comply with the conditions and pre-requisites of aid-donors, investors and non-state actors. There
are conflicts of interest surrounding the use, management and exploitation of natural resources
throughout the Pacific, and in Vanuatu, land is the major natural resource. My publications locate
land in Vanuatu against this background and present a contemporary picture of the lived reality of

these challenges and dilemmas. The approach is therefore both law in context and law in application.

A number of themes run through these publications: colonialism and post-colonial legal legacies; the
emergence of national sovereignty and indigenous self-governance; the influence of custom and
customary law and the importance of land to identity and survival. Although the body of work
presented here focusses on land, it is located against my own wider research into Pacific islands*
laws, including property law, land law, human rights and family law,” and a more general interest in

comparative law and legal pluralism. 10

The publications in this collection build on the work of historians, human geographers,

anthropologists and ethnologists, and present a legal perspective which encompasses the country as a

Representative for the Least Developed Countries, Landlocked Developing Countries and Small
Island Developing States (UN-OHRLLS).

7 The UN lists thirty-eight SIDS.

¥ Recognised by the United Nations as a negotiating body, the Alliance of Small Island States
(AOSIS) has a membership of forty states which includes UN and non-UN member states. Pacific
members include: Cook Islands, Fiji, Federated States of Micronesia, Kiribati, Marshall Islands,
Nauru, Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu. American
Samoa and Guam are observers.

? See for example: South Pacific Perspectives of Property Law (2004) with D. Paterson; _Sand, Fish
and Sea: A Legal Reflection on Islands — From Orkney to Vanuatu® (2006) 21 (4) International
Journal of Coastal and Estuarine Law 389-421; _Land Rights and Gender Equality in the Pacific
Region‘ (2005) 11 Australian Property Law Journal 131-140; Land in Vanuatu: Moving Forwards,
Looking Backwards‘ (2002) I Revue Juridique Polynésienne 213-224, and _Sout Pacific Land
Law: Consideration of Some Regional Challenges, Cases and Developments® (2002) 32 Victoria
University of Wellington Law Review Issue 4, 953-972.

10'See for example, _Palm tree justice? The role of comparative law in the South Pacific¢, (2009) 58
International and Comparative Law Quarterly 181-195; Is Legal Pluralism an obstacle to human
rights? Considerations from the South Pacific‘ (2006) 52 Journal of Legal Pluralism and Unofficial
Law 77-105; and _AMicrocosm of Comparative Law: the Overlay of Customary, French and
English Family Law in Present Day Vanuatu‘ (2004) 4 Oxford U Comparative Law Forum available
at http://ouclf.iuscomp.org/articles/farran.shtm.l



http://www.sidsnet.org/aosis/
http://www.sidsnet.org/aosis/

whole rather than focussing on particular islands, people or groups. While there had been some
thematic writing prior to the publication collected here, which was of relevance to land,"" there was
virtually no detailed engagement with legal materials to explore the relationship between people and
land in a contemporary setting and very little specific legal academic comment in general. This was
partly because access to such materials was difficult, so physical presence in the country and access
to law reports and legislation was an advantage,'* but also because in the period immediately after
independence in 1980, there was a hiatus in land issues. It should also be noted that the Law School
in Vanuatu was only established in 1996 which meant that there was no prior collection of legal
materials at an academic institution there."> An escalation in land alienation started to occur when
restrictions on sub-divisions were lifted in the 1990s and again once agricultural leases of 30 years or
less came to an end. I took up residence in Vanuatu, as a member of the Law School Staff at the
University of the South Pacific, in 1999, so the timing of my research coincided with a number of
factors which made it particular pertinent and my research was able to both contribute to and take

advantage of a growing awareness of land issues through the 2000s.

As an academic I also had the advantage that I could present conference papers based on my research
beyond the immediate region, notably in Australia and the UK,'* and include my publications in
collections which placed land in Vanuatu alongside land issues in other jurisdictions. For example,
Publication 5, is included in a collection of essays focussing on Land and Security primarily from an
Australian perspective but against wider political and economic concerns about the security of
property rights, and although it is the only paper in this collection focussing on a Pacific island study,
it, along with those of other contributors, poses some _key questions for law and the future regulation
of property rights‘ and _the impact of deeper and wider social changes on the operation and
development of various property doctrines.*'> Similarly, Publication 6 is included in a collection of
papers the authors of which, as the editor Martin Dixon states in his introductory preface, _come

from the four corners of the legal world—both common law and civilian—and a good portion of the

" For example, Jean-Marc Pierre _Vanuatu: New directions in Land Development Policies® in
Crocombe, R. and Meleisia, M. (eds.) Land Issues in the Pacific (1994), and Selwyn Arutangai
_Vanuatu: Overcoming the colonial legacy* in Crocombe, R. (ed.) Land Tenure in the Pacific (1987).
"> This has been considerably improved since the establishment of the open access electronic data
base PacLII (pacLii.org), but when I first visited the University of the South Pacific in 1996, there
was virtually no academic legal comment focussing on law in the Pacific islands and even access to
primary sources was limited.

'3 The Law School had previously been in Fiji on the main campus of the University of the South
Pacific (USP), and still has a presence there.

' All except two of the papers collected here (Publications 1 and 4) were originally presented as
conference papers.

15 L. Bennet Moses, B. Edgeworth and C. Sherry (eds), (2010) Property and Security: Selected
Essays, Ashgate, v.



analysis is comparative in outlook*.'® Together these papers _challenge our conception of what we
mean by _property‘ and ask whether our existing concepts are as transferable and durable as we

would like to think they are*."”

Other publications in this collection have appeared in journals with an international readership and
linked land issues in Vanuatu with broader themes, so that those not necessarily familiar with the
Pacific have the opportunity to learn more about it, for example, the Journal of Legal Pluralism and
Unofficial Law, the International Journal of Law in Context, while others have appeared in journals
such as the LAWASIA Journal and Victoria University of Wellington Law Review, whose readers are
probably more familiar with the Pacific region but are interested in acquiring a better

understanding. Taken together this body of work represents a major contribution to knowledge about
land in Vanuatu which is accessible to a diverse audience, through hard copy, electronically, via
search engines and can be found in depositories in Vanuatu itself, notably at the Vanuatu Cultural

Centre and at the USP library.

Impact

While measuring impact is difficult, this work together with other outputs has, in the first instance,
underpinned and informed the teaching of property law to Pacific Islanders.'® Given that these
students are themselves, or will be, land owners, and that many will take up posts in the public sector
to redeem the scholarships that fund their studies, some are likely to find themselves in roles
associated with land."” Secondly, six of the publications included here are based on conference
papers given to diverse audiences in the Northern and Southern hemispheres, thereby bringing to
their attention my concerns about land in Vanuatu. Thirdly, there are those who have cited my work,
or earlier versions of it, in policy papers, for example, Lunnay and Others, _Vanuatu: Review of

national land legislation, policy and land administration‘ (2007);*° AusAid, _Making Land Work*

' M. Dixon (ed) (2009) Modern Studies in Property Law Vol 5, Hart, Oxford, p 1.

7 Dixon above p 2. This collection was reviewed by M.Walsh, Kings Law Journal, Vol. 21 (2), 417-
424 who commented _This volume, with its great breadth of work from academics around the world,
is thought-provoking and, I have no doubt, will encourage others to engage in their own research in
their favoured area. This volume stands as a testament to the outstanding scholarship of its
contributors*.

'8 While a full-time member of staff at the University of the South Pacific and as a visiting Adjunct
Professor, most recently in 2012 to teach _Contenmporary Land Issues in the Pacific*.

" For example, Steven Tahi who produced the summary of the National Land Summit in Vanuatu, is
a former student, and others frequently appear as counsel before the local courts.

2% http://www.ausaid.gov.au/Publications/Documents/vanuatu_land.pdf



Volume Two (2008);?' Cox and Others, The Unfinished State: Drivers of Change in Vanuatu®,
(2007);* and the New Zealand Law Commission, Study Paper 17 (2006), Converging Currents:
Custom and Human Rights in the Pacific.”® There is also some cross reference to my work in
academic literature, for example, Haccius, _TheInteraction of Modern and Custom Land Tenure
Systems in Vanuatu®, State Society and Governance in Melanesia, Discussion Paper 1 (2011);
Nagarajan and Parashar, _Space and Law, Gender and Land: Using CEDAW to Regulate for
Women‘s Rights to Land in Vanuatu® (2013) 24 (1) Law and Critique 87-105. A full list can be
found in the Appendix.

As I indicate in my conclusion to this collection many of my concerns have not been addressed and it
may well be that while I have been able to offer a more critical and objective analysis of land policy
and present and proposed legal frameworks, being unconstrained by political, diplomatic or aid
considerations, my views are not necessarily ones that are popular. What I hope is that these views
inform action groups advocating alternative approaches to land management and law reform, for
example AID/WATCH,** and MILDA (Melanesian Indigenous Land Defence Alliance).”” Iwould
also like to think that my research itself provides background to new forms of land advocacy, for
example, the Vanuatu representation to the UN Expert Group Meeting, _Good practices in realizing
women ‘s rights to productive resources, with a focus on land‘ held in Geneva, Switzerland 25-27
June 2012, makes reference to works in which I have either been cited or which I have myself
reviewed,*® and that it inspires a growing body of critical scholarship about land, development,

participation and rights.?’

*1'vol 2. Reconciling Customary Ownership and Development. Notably J. Fingleton, A. Naupa, and
C. Ballard, _Village Land Trusts in Vanuatu: _one common basket*
http://www.ausaid.gov.au/publications/documents/mlw_volumetwo_casestudy 2.pdf

22 http://www.ausaid.gov.au/publications/documents/vanuatu_change.pdf

> New Zealand Law Commission available at:
http://www.lawcom.govt.nz/sites/default/files/publications/2006/10/Publication 120 340 SP17.pdf.
** See L. Daley, _Hijacking Development Futures: -Eand Development” and reform in Vanuatu,
http://www.aidwatch.org.au/sites/aidwatch.org.au/files/Lara%?20Daley_0.pdf (Accessed 14/02/2013),
and T. Anderson and G. Lee, (2010) _In Defence of Melanesian Customary Land‘ AID/WATCH.

2> See MILDA http://mildamelanesia.org/about.

*® Making change happen: How and where to realize women‘s land rights in Vanuatu*. The report
was written and presented by Anna Naupa, with whom I have met to discuss land issues on many
occasions and who is familiar with my work. http://www.unwomen.org/wp-
content/uploads/2012/07/EP-Making-change-happen.pdf

*7 See for example, work by Siobhan McConnell, Claire Slatter and Jane Kelsey.
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Structure

The collection is divided into three parts in which the various publications are drawn together

thematically. Part One: The Colonial Past: New Hebrides to Vanuatu, which comprises two

publications, locates the contemporary in its historical context. The first publication (Publication 1)
outlines the pre-independence history of Vanuatu, placing this emerging island state within the
international context, and illustrates the competitive rivalry for newly discovered lands among
imperial powers, notably here, France and Great Britain, and the extraordinary consequence of this in
the establishment of a condominium government. Although intended as a background article which
traces the emergence of the independent state of the Republic of Vanuatu and its present international
status, an understanding of the historical context is essential for grasping more recent and
contemporary issues and informs a number of the arguments raised in the subsequent publications. It
is also a mark of recognition of my area of expertise that I was approached and invited to write this
encyclopaedia entry by Kluwer International. Subject to plural laws prior to independence, the next
publication (Publication 2) develops a critical analysis of the colonial legacy, in particular the plural

legal system which governs land and the practical and conceptual difficulties that this causes.

Part Two: The Challenges of Development and its Consequences, brings together four published

works in which the pressures of development and aid agendas are examined. The first, (Publication
3), considers law as an agent for change within the context of external and internal pressures. While
pre-independence colonialism was the focus of the first part, this part raises questions about post-
independence colonialism in the form of donor intervention, the capacity of small states to exercise
sovereignty over the pace and form of development, and the potential negative consequences of
uncontrolled land exploitation. One of these is the infringement of the fundamental rights of
indigenous people, which is considered in Publication 4. Related to the theme of rapid change and
inequitable distribution of benefits is the potential for wider repercussions of land conflicts triggering
civil unrest and social disruption, which are examined in Publication 5. The second and third
publications in this part (Publications 4 and 5) focus on the role of law as an agent of change, in
particular in the context of transition from underdeveloped colony to developed or developing
nation-state. The final entry in this part, Publication 6, considers why the law relating to land is
problematic and attributes this in part to misplaced transplanted thinking which underpins common

law understandings of property.

The entries in Part Two are very much focussed on the identification of problems, some of which can
be traced back to pre-independence, but many of which are more modern in origin. Together these

publications present a fairly pessimistic picture of land and law. Part Three: Using Land, Using




Law: Change and Tradition, considers the resilience and adaptability of customs, customary laws and

indigenous people by focussing on two categories of case studies. The first is case-law — the reported
decisions of courts, the second is island case-studies undertaken by field workers on two islands of
the archipelago. Both entries take a law in context approach but the sources being examined are very
different. In the first article in this part (Publication 7) the focus is on the evidence being presented in
court to support land claims. The second (Publication 8), incorporates statistical data derived from
formal records of land leases and field studies based on data and interviews. Together, but in
different ways, these local case-studies suggest that there is some creative engagement with the
existing legal framework which indicates that not only does customary land tenure continue to be a
dominant source of land regulation but also that Pacific islanders in Vanuatu are become increasingly
adept at using the prevailing plural legal system to their advantage. In this way customary law

continues to survive through a process of adoption and adaptability.*®

The thesis concludes by taking into account current land issues noted during a short visit in 2012,
and reflecting on the past decade of land and development and the role and efficacy of laws in coping

with the challenges which confront Vanuatu.

Methodology

The research which informs these publications is largely doctrinal, using primary law sources:
legislation and case-law drawn from hard copy held in the Emalus library at the University of the
South Pacific, and electronically on PacLIl, and secondary law materials and other published
resources held in hard copy at the Emalus library, obtained through inter-library loan and accessed
electronically through data-bases such as Hein online, AustLii, and dedicated publisher e-resources
sites. One of the advantages that I have had from being physically proximate to my research sources
for a number of years, is that [ have had access to material which, while it may be in the public
domain has not been widely disseminated, (for example, because of its localised nature, such as press
reports and land survey maps, or because there are few extant copies, or because it is out of print). |
have also been able to access materials in draft form or in working papers through personal contacts,
and even when outside the region, where I have needed clarification on matters or information which

is not easily accessible I have been able to correspond with personal contacts.

% ] have suggested elsewhere that this gives rise to a new hybridity of law. See _Pacific Punch:
tropical flavours of mixedness in the island republic of Vanuatu® Mixed Jurisdictions East-West,
Society of Mixed Jurisdictions, Valleta, Malta, May14-16, 2012, available at
http://ssrn.com/author=1935328



http://ssrn.com/author=1935328

Consequently I have been in the fortunate position of being able to draw together widely available
material and more localised, less widely available material in order to develop a deeper legal

understanding of the land issues which are central to this collection.

Empirical research has also been used to inform my research. This is referred to in particular in
Publications 6 and 8. Some of this was carried out by myself while in Vanuatu and some has been
subsequently carried out by field researches of the World Bank Justis Blong Evriwan project (see
below). T undertook initial empirical research in 2000 (while at the University of the South Pacific
based in Vanuatu). This was hard copy statistical research involving the examination of
approximately 1070 individual files for all registered leases for the island of Efate, excluding the
urban area of Port Vila — the capital, held in the Land Registry office. The aim of this research — in
which [ was assisted by a team of students, was to tabulate the extent of land leasing on the island.
Details of acreage, length of lease, premiums paid, and the identity of lessor and lessee (where
available) were recorded and totals were calculated. The research was carried out over a period of
three months. Although the records were in some instances incomplete, missing or duplicated, this
initial data provided hard evidence of lease activity in one limited location and informed public

presentations and subsequent discussion. A full report was sent to the then Minister of Lands.*’

A summary of this research informed subsequent early discussions with representatives from Jastis
Blong Evriwan (Justice for the Poor (J4P): a World Bank funded project,’® and led to the formulation
of a project by J4P to undertake a much more extensive data search of electronic records of leases as
well as two field studies. I was involved in this project — which had several phases, first as a desk
consultant and later as a desk researcher. The reports of the statistical research, which encompassed

the whole of Vanuatu in order to produce a national leasing profile, are now publically available.’’

%%(2002) Report on Land Leases and the Use and Management of land in the island of Efate Vanuatu
210 pp. The research was also used to inform shorter papers such as (2002) Myth or Reality: Case
Study of Land Tenure in Efate, which was presented at a Symposium on South Pacific Land Tenure
in Fiji organised by the FAO/USP/RICS Foundation (accessible via
http://maya.usp.ac.fj/index.php?id=6181); and _Ministerial Leases in Vanuatu: A Working Paper*
(2003) 9 Journal of South Pacific Law available at http://www.vanuatu.usp.ac.fj/jspl. The
FAO/USP/RICS paper was subsequently referred to by the Pacific Islands Forum Secretariat Forum
Economic Ministers Meeting, 3-4 July 2002 in their Session 3 Paper Land Leases® PIFS (02)
FEMV.06, available at:
http://www.forumsec.org.fj/resources/uploads/attachments/documents/FEMM%202002%20Land %2
Olssues.pdf .

3 The World Bank, Justice for the Poor, http://web.worldbank.org/

31 See Summary of Land Leasing Data in Vanuatu; Justice for the Poor in Vanuatu, May 2012;
Nixon, R., Otto, L. and Porter, R., Wan Sip, Plante Kapten: Leasing on Tanna Island, Vanuatu, J4P
Research Report, May 2012; Scott, S., Stefanova, M., Naupa, A. and Vurobarav, K., Vanuatu
National Leasing Profile: A Preliminary Analysis u, J4P Briefing Note, May 2012; Wan Lis, Fulap
Stori: Leasing on Epi Island, Vanuatu | Bislama Version of Executive Summary Raewyn Porter and



http://www.vanuatu.usp.ac.fj/jspl
http://web.worldbank.org/
http://siteresources.worldbank.org/INTJUSFORPOOR/Resources/Vanuatu_Leasing_Data_Summary.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/21/000333037_20120621015039/Rendered/PDF/702960WP0P11770Research0Report02012.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/15/000386194_20120615050939/Rendered/PDF/699940BRI0P1170l0Leasing0Profile0BN.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/15/000386194_20120615050939/Rendered/PDF/699940BRI0P1170l0Leasing0Profile0BN.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2011/08/25/000333038_20110825230233/Rendered/PDF/571790WP0Repla0ImagebankCover0Final.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2011/08/25/000333038_20110825230233/Rendered/PDF/571790WP0Repla0ImagebankCover0Final.pdf
http://siteresources.worldbank.org/INTJUSFORPOOR/Resources/EpiBislamaExecSummary.pdf

J4P also undertook two field studies, one on the island of Epi and one on the island of Tanna,
combining statistical data in respect of leases with on-site interviews to ascertain attitudes and

concerns towards leases. This later research informs publications in Part Three.

A broader contextual understanding of Vanuatu was gained from personal observation and
conversations with local people while living in Vanuatu (1999-2004) and on subsequent visits first
as a Visiting Lecturer and more recently as an Adjunct Professor at the University of the South

Pacific (2012, 2011, 2007 and 2005).

Literature

While there is other published work about land in Vanuatu,®” quite a lot of contemporary legal
writing tends to be undertaken for aid-related projects and similar purposes. Consequently its scope
and aim has to be treated with some caution. Unconstrained by a political or funding agenda I have
been free to write critically and publish widely, and while I am conscious that I look at land and
Vanuatu through a non-indigenous lens I have felt able to express views which might sometimes be

contentious.

Over the period of this research I have drawn on a number of different sources which I indicate in the
various papers. These include publications dealing with the pre-independence history of the islands,
and post-colonial commentaries such as that of Lindstrom and White (eds) Chiefs Today: Traditional
Pacific Leadership and the Postcolonial State (1997), which provides useful insights into
Melanesian social structure and traditional power bases, while van Trease‘s work, The Politics of
Land in Vanuatu: from colony to independence’ (1987) was significant in informing my
understanding of the role of land acquisition and resistance to the political relationship between the
metropolitan powers, early settlement by outsiders and the movement towards independence. Other
edited collections of essays on land in the Pacific such as the work of Crocombe and Larmour have
also informed my understanding of the background to present land issues as did Ward and Kingdon‘s
publication, Land, Custom and Practice in the Pacific (1995). My own work provides a more current
perspective of land and approaches the topic from a number of different angles in order to locate it

within a wider national and international context.

Rod Nixon, J4P Research Report, September 2010
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTICE/EXTJUSFORPOOR/
0,,contentMDK:21172707~menuPK:3282963~pagePK:210058~piPK:210062~theSitePK:3282787,0
0.html#Vanuatu.

32 Particularly in collections edited by the late Ron Crocombe.



In this way I complement a number of more general texts published during the course of my
research, which also include material relevant to Vanuatu, for example: Corrin and Patterson, South
Pacific Legal Systems (first edition published in 1999); Corrin, Civil Procedure and Courts in the
South Pacific (2004) and a co-authored text by myself and Donald Patterson, South Pacific Property
Law (2004).%

There is considerable literature addressing the theoretical debates that underpin my published work,
for example, texts dealing with legal pluralism, those addressing customary law, the challenges
confronting customary and plural legal systems, the problems of legal transplants and the difficulties
of law reform. These are referred to in the papers themselves and/or in the introduction to each part.
While my research has been informed by this body of literature, my own contribution has focused on
law in practice to discern the pressures that must be accounted for to achieve an adequate
understanding of disputes over land and to identify the ways in which legal resources of various

context dependent types are now being actively used to resolve such disputes.

In order to understand custom and customary law I have primarily relied on case-law and a limited
number of academic accounts.>® These have been supplemented by detailed and specific
enthnological studies.”> Many of these provide valuable insights into particularly customs, people or
places in Vanuatu, but are necessarily limited in their legal scope owing to the mode of research and
focus. The law, however, whether customary or introduced law, as Sally Engle Merry has stated in a
different context, has _peculiar power to effect socio-cultural transformation by creating and
redefining social meanings.>® My research has brought together these two dimensions —socio-
cultural and law, focussing on land in a particular time and place to explore this redefining and
transformation as seen through a legal lens. I do not profess to have contributed anything to
anthropology, nevertheless researching and writing on land in Vanuatu has brought me into contact
with a growing number of contemporary anthropologists so that today I am involved in several
organisations and networks fostering and sharing research in the Pacific.”” In this way I continue to

contribute to interdisciplinary research in the region.*®

33 This later, although not included in this collection of publications, has been cited in a wide range
of sources.

3% At the time of writing most of this work, M. Forsyth‘s seminal work, A Bird that flies with Two
Wings: Kastam and State Justice Systems in Vanuatu ANU e-Press, 2009, was not available.

33 See for example, work by Lamont Lindstrom, Lissant Bolton, Margaret Rodman, Margaret Jolly,
Knut Rio; Jean Guiart, Hubert Benoist and Joel Bonnemaison.

3¢S E Merry, Colonizing Hawaii: the Cultural Power of Law, Princeton University Press, (2000) 26.
37T am for example, an Associate of the Centre for Pacific Studies at the University of St Andrews,
through which I have also been appointed as a collaborating scientist in an EU funded Framework
Seven Consortium entitled ECOPAS (European Consortium for Pacific Studies); I have regularly
contributed papers at the European Society of Oceanists (Esfo) bi-annual conference, co-ordinating



As is indicated in the publications themselves my work has been informed by other publications
relating to aid policy which have an impact on land, for example, AUSAID‘s: Making Land Work
(2008); and Pacific 2020: Challenges, and Opportunities for Growth (2006) and the Pacific Island
Forum Secretariat‘s _Customary Land Management and Conflict Minimisation — Guiding Principles
and Implementation Framework for Improving Access to Customary Land and Maintaining Social
Harmony in the Pacific® (2008), as well as national government statements. As I have indicated
above and in the Appendix, my research and publications have also been cited in a number of policy

documents.

Advancement of the field of study

Against this context of existing published work, the work submitted here advances the body of
knowledge in this area in two ways. First, drawing on a range of multi-disciplinary and often
scattered resources it presents an evolving and contemporary legal perspective specifically focussed
on land. The relevance of this focus is evidenced not only by the National Land Summit of 2006
which in part built on awareness triggered by my original research on the extent of leases in 2001
and subsequent public conferences at the University of the South Pacific at which this was presented,
but also by the subsequent expansion of aid-funded intervention directed at land reform, and

reference therein to some of my work.”

Secondly, by using Vanuatu as a case-study of land, law and development issues, my work has
brought the island out of the Pacific and into the international domain through publication in range of
outputs aimed at reaching an audience beyond the immediate region (as indicated above), thereby
expanding the knowledge-resource base for readers, researchers and policy makers. As a Pacific

case-study, Vanuatu is worthy of study in its own right, but the value of the research goes further,

and chairing panels in 2008 (Verona) and 2010 (St Andrews); and in 2013 presented a paper at the
American Association for Social Anthropology in Oceania (ASAO).

3% For example, the final paper in this collection is one of eleven brought together in a special Land
and Law* issue of Pacific Studies in 2011, which I edited, as a result of chairing and co-ordinating a
panel session at Esfo 2010.

%% See for example, J. Fingleton, A. Naupa, and C. Ballard, _Village Land Trusts in Vanuatu: _One
common basket‘ in Reconciling Customary Ownership and Development, Volume 2 AusAID,
available at:
http://www.ausaid.gov.au/Publications/Documents/MLW_VolumeTwo_CaseStudy 2.pdf; and M.
Stefanova, R. Porter, and R. Nixon, _Towards More Equitable Land Governance in Vanuatu:
Ensuring Fair Land Dealings for Customary Groups‘ Discussion Note 70321, 2012, Justice for the
Poor, World Bank, available at: http://www-

wds.worldbank.org/external/default/ WDSContentServer/WDSP/IB/2012/06/22/000356161 2012062
2021528/Rendered/PDF/703210ESWOP1170iscussionONoteOFinal.pdf.



http://www.ausaid.gov.au/Publications/Documents/MLW_VolumeTwo_CaseStudy_2.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/22/000356161_20120622021528/Rendered/PDF/703210ESW0P1170iscussion0Note0Final.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/22/000356161_20120622021528/Rendered/PDF/703210ESW0P1170iscussion0Note0Final.pdf
http://www-wds.worldbank.org/external/default/WDSContentServer/WDSP/IB/2012/06/22/000356161_20120622021528/Rendered/PDF/703210ESW0P1170iscussion0Note0Final.pdf

because as a microcosm reflecting many issues which are relevant beyond its borders, the topics
considered here are encountered elsewhere in the world so that this collection of published work not
only marks an important and novel contribution to knowledge and understanding about Vanuatu but
contributes a practical example to the wider debate on matters such as human rights; globalisation
versus state autonomy; land and development; managing plural legal systems; giving effect and
respect to the rights and cultures of indigenous people; and ensuring sustainable futures for those

living on small islands.



PART ONE
THE COLONIAL PAST: NEW HEBRIDES TO VANUATU

1. _Vanuatu (New Hebrides)‘, (2012) Max Planck Encyclopedia of Public International Law,

Oxford University Press, wwwmpil.com

2. Fragmenting the Land and the Laws that Govern It‘, (2008) 58 Journal of Legal Pluralism
and Unofficial Law 93-113

Introduction

The first of the two articles in this part locates the focus of this research — Vanuatu, within the
international and public law arena by tracing its early colonial history and pre-independence status
and the significance of this colonial past on its present legal system. This article (Publication 1), an
encyclopaedia entry written for a general readership as a point of reference, locates what is now the
Republic of Vanuatu, but was formerly the New Hebrides (Nouvelle Hebrides), within the
international community though the use of italicised terms,*” demonstrating that although in many
ways unique — particularly the Anglo-French Condominium rule, the characteristics and experience
of pre-independence Vanuatu were shared by many other countries in a period of imperial

dominance.

Like many other islands in the Pacific, the archipelago came to the attention of the West through the
competitive voyages of discovery by mariners such as Quiros, de Bourgainville,*' Cook, Pérouse and
d‘Entrecasteaux.”” Rivalry between voyaging mariners was only the beginning of competitive
imperialism in the Pacific, particularly Anglo-French rivalry, which shifted from scientific
exploration to the protection of missionary spheres of influence, protection of settlers and rival trade

interests. The New Hebrides was caught in the middle geographically and politically.43

*0 These were determined by the publisher in order to create links between this entry and others in
the series.

*! Quiros and Bourgainville had mapped some of the islands of the New Hebrides before Cook. See
G. Price, (ed.) (1969) The Explorations of Captain James Cook in the Pacific, Angus and Robertson
Ltd., Sydney.

%2 Claims of European _dicovery* have long been refuted by Pacific scholars pointing out the much
earlier voyages of discovery by Polynesians, Melanesians and Micronesians.

* New Caledonia to the West was French (and remains so), Fiji to the East was British.



The decolonisation of the New Hebrides and the movement towards independence was also part of
an international phenomenon which had started earlier in Africa and Asia and then spread to the
Pacific. The New Hebrides exemplified differences of approach to decolonisation by the imperial
powers especially between Britain — which was prepared to give effect to the UN resolution of
independence to former colonies or self-government in free association with the former metropolitan
power, and France, which was — and remains — much more reluctant to let go of its overseas

territories.**

Although the significance of independence in this article is articulated primarily from the perspective
of public international law, the distinction between jurisprudential theories of sovereignty and the
practical expression of that sovereignty persist as a theme in this collection. Emerging as an
independent state Vanuatu joined the family of nations and the international community, becoming
incorporated into the classification mechanisms and procedures of the United Nations and other non-
state bodies,* as well as a member of various organisations and affiliations.*® Today it is possible to
view Vanuatu through its signatory status to various treaties, its ranking on the UN Human
Development Index,"’ its achievement of Millennium Development Goals and the reports which are
filed on its compliance with its treaty obligations. The arena of public international law, therefore,
reflects one of the aspects of globalisation which impact on small states such as Vanuatu, and this

international context provides a background to the publications which follow.

The second article in this part (Publication 2), considers the consequences of the imperial past, in
particularly the legacy of laws and the present state of legal pluralism that prevails. There is a
strong link between the colonial past and the post-independence legal system but this also has to be
understood in the context of theories of legal pluralism with which readers of the journal in which

this article was published would be familiar.**

* P. de Deckker, Decolonisation Processes in the South Pacific Islands: A Comparative Analysis
Between Metropolitan Powers® (1996) 26 VUWLR 355. See also J. Springhall, Decolonization since
1945: The Collapse of European Overseas Empires, 2001, Palgrave MacMillan, Basingstoke, pp
186-202.

> As indicated in the introduction to this collection, Vanuatu is for example, a Small Island
Developing State (SID) and a Least Developed Country (LDC).

* For example, Vanuatu is a member of the Alliance of Small Island States (AOSIS).

*"Tn 2011 it was 125th out of 187 on the UN HDI ranking, and has dropped to 124 in the 2013
report see Human Development Reports http://hdr.undp.org/en/statistics/

* For example, J. Griffiths* definition in, _What is Legal Pluralism? (1986) 24 Journal of Legal
Pluralism and Unofficial Law, 1. Although often associated with former colonies, legal pluralism
remains of contemporary relevance in many parts of the world, see B. Tamanaha, Understanding
legal pluralism: past to present, local to global® (2008) 30 Sydney Law Review 375.



http://hdr.undp.org/en/statistics/

This article examines the practical application and impact of Vanuatu‘s plural legal system in the
context of land. The article explores the many pluralities which are at work here. This includes
consideration of different relationships with land and the different rights and obligations that these
give rise to, sources of law and legal process including dispute resolution, the different roles
adjudicators play within that system and outside it, and the diverse forms of customary land tenure
that co-exist. Much of the research here is doctrinal, looking at legislation and case-law, in order to
demonstrate the plurality of laws and processes which apply, but these sources, especially the case-
law is analysed to provide insight into the non-doctrinal: custom and customary laws and processes,
including the roles of customary leaders: chiefs. A case-based approach to trying to understand
customary law was adopted in preference to a theoretical one because ascertaining what is or is not
customary law cannot be achieved from a merely theoretical perspective. Similarly ethnological or
anthropological studies, while illuminating of particular societies or people within these, may lack

sufficient breadth or legal focus to present a national overview.

Rather than engage in the debate as to when a custom or practice may amount to a customary law,
which is particularly difficult in Vanuatu where customs are not homogenous, a presumption was
made that where customary land tenure claims are made before a court of law they are based on
customary law. Through the case law, therefore, custom, or at least a version of it, is made
accessible.”” This leads to considerations of interpretation, adaptation and communication of the
unwritten in a legal forum. In exploring how evidence was presented this article highlights the role
of legal process as a catalyst for change in customary systems. The adaptation of customary law
through being presented as evidence in disputed land claims is associated with changing land use,
which itself is a cause of many disputes. Changing land use is linked to development and the article

concludes with some reflections on the relationship between legal pluralism and development.

These two themes, the colonial legacy and legal pluralism, continue to be referred to in the
publications that follow, emphasising the present relevance of a colonial past and the particular
challenges and opportunities which are presented by the complex inter-relationship of formal and
customary laws, especially in respect of land. A focus on the colonial past is also retained to
underline the potential influence of a neo-colonial present which itself has been partially triggered by
the dismantling of the British Empire, the reduction of Britain as a sphere of influence in the

Pacific,”® and the competitive growth of other spheres of influence in the region. These latter are

* The importance of this is indicated in later publications to rebut the claim made by some
opponents of customary land tenure that it is obscure and inaccessible and therefore an obstacle to
development

%% The office of the British High Commissioner in Vanuatu, for example, closed while I was there.



closely linked to external and internal drivers for change, integral to which is land development, a

key theme in the second part of this collection.



Publication 1

_Vanuau (New Hebrides)®, (2012) Max Planck Encyclopaedia of
Public International Law, Oxford University Press, wwwmpil.com



Max Planck Encyclopedia of Public International Law www.mpepil.com
New Hebrides (Vanuatu)
Sue Farran
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A. Historical Overview

Originally discovered in 1606, the — islands which became known as the New Hebrides, and today are the Republic
of Vanuatu, were named by the English Captain James Cook in 1774. An increasing number of traders visited the
islands after 1840 and French Catholic and English Presbyterian missionaries started to arrive in the same period.
The gradual increase in European settlement by planters and colonists from the 1860s onwards resulted in growing
competition for the acquisition of land from indigenous owners by rival companies, which in turn led to requests from
settlers for — annexation, naval support, and, at times, protection. Although France had annexed other islands in the
South Pacific—the Marquesas Islands in 1842; New Caledonia in 1853—and declared a protectorate over Tahiti in
1842 (- Protectorates and Protected States), it expressed no interest in annexing the New Hebrides. Similar reluctance
was expressed by Great Britain, which had acquired Fiji as a crown colony in 1874 and established a protectorate over
the Solomon Islands in 1893. Indeed in 1878 an Anglo-French exchange of notes (Exchange of Notes: Arrangement
between Great Britain and France, Respecting the Independence of the New Hebrides Group (signed 18 January and
20 February 1878) (1878) Pacific Islands Treaty Series 1) suggested that neither country proposed to interfere with the
independence of the islands. However, as a result of increasing internal violence, competitive land acquisition, agitation
from the Australian colonies, and mutual Anglo-French suspicion as regarded each other's intentions in the region, the
two countries agreed the Convention between Great Britain and France Respecting Abrogation of the Declaration of the

19t June, 1847, relative to the Islands to the Leeward of Tahiti, and for the Protection of Life and Property in the New
Hebrides (‘Convention of 1887’), in which they proposed to establish a joint naval commission, charged with the duty
of maintaining and protecting the lives and property of British subjects and French citizens in the New Hebrides. The
Joint Naval Commission came into effect by way of the Declaration between Britain and France for the Constitution of a
Joint Naval Commission for the Protection of Life and Property in the New Hebrides ((signed 26 January 1888)). Except
in emergencies the naval representatives of the two powers had to act jointly. However, the Joint Naval Commission
soon proved inadequate to meet the needs of the settler communities. In 1902 the two countries appointed separate
Resident Commissioners. In 1904, the two powers made the Declaration between France and Great Britain concerning
Siam, Madagascar and the New Hebrides ((signed 8 April 1904) 195 CTS 214) indicating an intention to formalize the
shared government of the New Hebrides, and in 1906 Britain and France agreed the Convention between Great Britain
and France concerning the New Hebrides (‘Convention of 1906°) which confirmed the Protocol between Great Britain
and France Respecting the New Hebrides (‘Protocol of 1906°) This established a sphere of joint influence in the New
Hebrides, under which France and Britain would have parallel jurisdiction over their own subjects. However neither of
the two powers could exercise separate power over the whole group of islands. The Protocol of 1906, which was made
effective in 1907 (New Hebrides Order in Council of 2 November 1907), replaced the Convention of 1887, retaining only
the provisions for the Joint Naval Commission which remained in force. Its stated purpose was ‘to secure the exercise
of their [the governments of Britain and France] paramount rights in the New Hebrides’ (Preamble), or, as stated in the
French version ‘en vue d'assurer I'exercise de leurs droits de souveraineté’. The French High Commissioner was the
Governor of New Caledonia—and was also Commissioner-General of France in the Pacific Ocean—and the British
one was the High Commissioner for the Western Pacific—based in Fiji until 1952 and then in Solomon Islands. For
all practical purposes they were represented by the Resident Commissioners. Neither the Protocol of 1906 nor the
Convention of 1906 that brought it into effect, made any reference to international law or to any procedures to be
followed in negotiating or entering into international agreements in respect of the New Hebrides. Nor was the term -
condominium used by the governments. There was no joint dominium over the land and joint rule was limited to the
administration of a joint court, to the making of joint-regulations for the order and - good governance of the islands, and
to certain public services to be undertaken in common. The term condominium appears to have been used primarily
for administrative purposes in those areas where the two powers were required to co-operate, notably with reference
to court personnel (see for example, Tomarker v MacKell (Judgment) Tribunal Mixte des Nouvelles Hébrides [New
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Hebrides Mixed Tribunal] (18 April 1911) (1911) Décisions du Tribunal Mixte des Nouvelles Hébrides 1); and on official
documents, such as the publication of joint regulations in the official gazette. Internationally, an explanatory reference
to the Anglo-French Condominium can be found in the Exchange of Notes Constituting an Agreement Deleting the New
Hebrides from the Annex of the Exchange of Notes Constituting an Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Government of Turkey for the Abolition of Visas ((signed 29 May
and 11 June 1963, entered into force 11 June 1963) 482 UNTS 384).

Under pressure, the Anglo-French system of administration in the New Hebrides was amended in 1914 by the Protocol
Respecting the New Hebrides (‘Protocol of 1914’). This was not ratified until 1922 owing to the intervention and
disruption of World War | (New Hebrides Order in Council (20 June 1922) 1922 Statutory Rules and Orders 1922/717
[United Kingdom]). Under the Protocol of 1914 the two powers continued to exercise separate jurisdiction over their
own subjects, citizens, and optants. For British subjects and those foreigners who chose to come under British law, the
laws which applied were British Acts of Parliament and subsidiary legislation which were stated to apply to overseas
territories (see also — Overseas Territories, Australia, France, Netherlands, New Zealand, United Kingdom, United
States of America); British Acts of Parliament of general application passed before 1 January 1976; English rules of
common law and equity which applied except to the extent that they were inappropriate to the circumstances of the
country; and Queen's Regulations made by the British High Commissioner of the Western Pacific and by the British
Resident Commissioner in the New Hebrides. French subjects and optants were governed by French Acts of Parliament
and subsidiary legislation which were stated to apply to overseas territories; French Acts of Parliament and subsidiary
legislation which were applied to the New Hebrides by the French High Commissioner of the Pacific, stationed in New
Caledonia; and Regulations made by the French High Commissioner of the Pacific.

Each imperial power had separate police forces which could, in emergencies, work together. Joint services were limited
to specific areas such as posts and telecommunications, public works, the joint court and lower courts—although there
was a choice of laws within these—joint native prisons, and joint public health. There was one set of postage stamps,
issued in conformity with the Treaty concerning the Formation of a General Postal Union, with Detailed Regulations,
and Final Protocol of 3 May 1875 ((signed 9 October 1874, entered into force 1 July 1875) 147 CTS 136), but both
English and French currency was legal tender. In concert the joint powers passed a number of joint local regulations. In
most cases these were directed primarily at controlling natives or relations between natives and non-natives. Natives
were unable to acquire the status of subject or citizen of either of the two imperial powers. Native land rights were
however recognized indirectly through the provision of dispute settlement mechanisms, acknowledging thereby that
the New Hebrides was not ferra nullius and that the two powers did not have proprietorship, either jointly or severally,
over all the land in the group. While each imperial power could continue to legislate separately for its own subjects and
optants, any amendments to the Protocol of 1914 had to be agreed between the two powers, as evidenced by the New
Hebrides Order in Council ((25 September 1961) 1961 Statutory Instruments 1961/1831 [United Kingdom]). Neither
power exercised joint or separate jurisdictional competence over all the occupants of the islands for all purposes. From
the French perspective, shared influence over the New Hebrides meant that it was regarded under the Constitution
of the Fourth Republic as a French Pacific possession rather than an overseas territory of metropolitan France. From
the British perspective the New Hebrides was a protectorate under the protection of the British Crown, rather than a
colony or dominium.

In international law the status of the condominium was uncertain. It was unclear whether the joint administration was
any more than the sum of its parts. Although earlier case law suggested that the condominium government could not
sue or be sued except as an international legal person (Public Prosecutor v Nguyen Ngoc Zuyen Joint Court of the
New Hebrides (7 February 1941) (unreported) referred to by O'Connell 86), as the country approached independence
there was greater scrutiny of the exercise of the administration's joint and separate domestic powers by the joint
court (as in Path v Commission du Contentieux Electoral (Judgment) Tribunal Mixte des Nouvelles Hébrides [New
Hebrides Mixed Tribunal] (23 July 1976) (1976) Décisions du Tribunal Mixte des Nouvelles Hébrides 6; M Pierre
Garsonnin v Administration Francaise des Nouvelles Hébrides Tribunal Mixte des Nouvelles Hébrides [New Hebrides
Mixed Tribunal] (17 August 1976) (1976) Décisions du Tribunal Mixte des Nouvelles Hébrides 11). Even in the 1960s
the condominium government was being drawn into court proceedings, for example in appeals against sentence
(Balasanga v the Condominium Joint Court of the New Hebrides (26 March 1963) (unreported); Bing Tong v the
Condominium Joint Court of the New Hebrides (26 March 1963) (unreported)); and in land disputes (Petition to the
Court by the French Government, the Condominium Government and the Registrar of Titles to Interpret the Ownership
of Public Roads (Judgment) Joint Court of the New Hebrides (17 March 1964) Judgment No 746 (unreported); Société
Francaise des Nouvelles-Hébrides v the Condominium Government Joint Court of the New Hebrides (7 July 1964)
(unreported)).
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Although geographically distinct and, by virtue of its creation, an international juridical entity, as a sphere of joint
influence, any treaty which was to be binding on the New Hebrides had to be signed by and extended to the territory by
the two powers. An example can be found in the General Agreement on Tariffs and Trade (‘GATT’) which was extended
by Great Britain to its ‘Dependant Territories’ and by France to ‘French Establishments in the Condominium of the New
Hebrides’ (Annex A and B). See also the Convention for Limiting the Manufacture and Regulating the Distribution of
Narcotic Drugs (139 LNTS 301), which was extended by France and the United Kingdom to the ‘Archipelago of the
New Hebrides under French and British Condominium’ on 17 March 1950. In this way the New Hebrides could benefit
from international treaties extended to it either directly, or indirectly. There are also examples of the condominium
government entering into treaties in its own right, for example the Agreement between the Commonwealth of Australia
and the Condominium of the New Hebrides for the Exchange of Money Orders ((1957) Pacific Islands Treaty Series
1). Any alteration in the scope of the condominium powers had to also be agreed by treaty as these constituted an
amendment to the Protocol of 1914.

While the British Commonwealth Office was keen to rid itself of the financial burden of the New Hebrides from the
1960s, France feared this would trigger demands for independence in neighbouring, magnesium-rich New Caledonia.
International pressure prevailed and the movement towards independence started in the 1970s. From 1977, resolutions
passed by the elected Representative Assembly were, when approved by the Resident Commissioners, enacted as
Joint Regulations. In 1979 a draft constitution was drawn up by a Constitutional Committee appointed by a New
Hebridean Government of National Unity. Independence, however, could not be achieved until the two imperial powers
revoked the Protocol of 1914. On 23 October 1979 by the Exchange of Letters Constituting an Agreement concerning
the Granting of Independence to the New Hebrides (1212 UNTS 276), the era of joint rule was terminated.

B. The Republic of Vanuatu

The 1980 Constitution of the Republic of Vanuatu (‘Vanuatu Constitution’) declared ‘The Republic of Vanuatu is a
sovereign democratic state’ (Art. 1 Vanuatu Constitution) and vested national - sovereignty in the people of Vanuatu
(Art. 4 (1) Vanuatu Constitution). The extent of the territory of this archipelago of more than 80 islands was set out in
the Maritime Zones Act No 23 of 1981 (Cap 138) (‘Maritime Zones Act’), and included land and inland waters, the —
archipelagic waters, — territorial sea, and — airspace, along with seabed and subsoil. Its territorial waters extended 12
miles from the archipelagic baseline (— Baselines) and the ‘low-water line of the coast of Matthew Island and Hunter
Island’ (Sec. 5 (1) (2) Maritime Zones Act). The co-ordinates for the archipelagic baseline are given in the Schedule
to the Maritime Zones Act and are taken from British Admiralty Charts Nos 1575 of 7 September 1979 and 1576 of
24 November 1978. Beyond its territorial sea Vanuatu exercises sovereign power over the — contiguous zone of sea
extending 24 nautical miles from the territorial sea baselines (Sec. 7(1) Maritime Zones Act).

In line with the international law of the sea ‘all foreign ships may enjoy the right of innocent passage through the
archipelagic waters and territorial sea’ (Sec. 6 (1) Maritime Zones Act; - Innocent Passage). Vanuatu also exercises
sovereign rights over its — continental shelf (defined in Sec. 8 Maritime Zones Act) and claims a 200 mile » exclusive
economic zone (Sec. 9 (1) Maritime Zones Act). Within its continental shelf and exclusive economic zone Vanuatu
claims: (a) sovereign rights for the purposes of exploration, exploitation, conservation, and management of all resources
(- Conservation of Natural Resources; —» Natural Resources, Permanent Sovereignty over); (b) exclusive rights and
jurisdiction for the construction, maintenance, or operation of artificial islands, offshore terminals, installations, and other
structures and devices necessary for the exploration and exploitation of resources, or for the convenience of shipping
or for any other purpose; (c) exclusive jurisdiction to authorize, regulate, and conduct scientific research; (d) exclusive
jurisdiction to preserve and protect the marine environment and to prevent and control marine pollution; and (e) such
other rights as are recognized by international law or — State practice (Sec. 10 Maritime Zones Act).

Art. 26 Vanuatu Constitution provides that:

Treaties negotiated by the Government shall be presented to Parliament for ratification when they either:
concern international organisations, peace or trade; or, commit the expenditure of public funds; or, affect
the status of people; or, require amendment of the laws of the Republic of Vanuatu; or, provide for the
transfer, exchange or annexing of territory.

Vanuatu therefore has a dualist system whereby any treaty negotiated by the executive has to be incorporated into
domestic law by an act of ratification by the Vanuatu Parliament.

© 2012 Max Planck Institute for Comparative Public Law and International Law, Heidelberg and Oxford University Press 3


http://www.mpepil.com

10

11

12

13

14

15

16

Max Planck Encyclopedia of Public International Law www.mpepil.com

C. Vanuatu's Treaty Portfolio

It is doubtful if Vanuatu inherited any treaty obligations or benefits at independence, even though under the Vanuatu
Constitution existing French and British law continued to apply. At the outset therefore, the new State ratified several
international treaties to which the condominium powers had been party. These included the — Geneva Conventions I-
1V (1949) which were given effect by the Geneva Conventions Act No 22 of 1982 (Cap 150) ((24 August 1982)); certain
International Maritime Conventions, which were given effect by the Maritime (Conventions) Act No 29 of 1982 (Cap
155) ((25 November 1982); the Vienna Convention on Consular Relations and the Vienna Convention on Diplomatic
Relations which were given effect by the Consular Relations Act No 6 of 1988 (Cap 200) (16 May 1988)), and the
Diplomatic Privileges and Immunities Act No 9 of 1982 (Cap 143) ((24 May 1982)) which also provides for the privileges
and immunities relating to the — International Court of Justice (ICJ) (Sec. 8 Diplomatic Privileges and Immunities Act
No 9). As a member of the South Pacific Forum, Vanuatu engages in international relations with its neighbours for
mutual benefit, for example through the South Pacific Regional Trade and Economic Cooperation Agreement; the
Pacific Agreement on Closer Economic Relations; the Pacific Island Countries Trade Agreement; and the Pacific Island
Countries Trade Agreement.

British influence was retained through Vanuatu's membership of the British - Commonwealth. Early legislation, for
example, the Extradition Act No 4 of 1988 (Cap 199) ((16 May 1988)) confirmed the international relations between the
Republic of Vanuatu and the Commonwealth as well as other nations with which Vanuatu has bilateral or multilateral
treaties. This has now been repealed and extended by the Extradition Act No 16 of 2002 (Cap 287) ((3 February
2003)) to cover countries of the Commonwealth, other Pacific countries, treaty countries, and other countries where
the Minister in consultation with the Attorney-General agrees that a comity country is an extradition country.

As an African, Caribbean, and Pacific (‘ACP’) group country, Vanuatu's relationship with the European Union (‘EU’) is
determined by EU-ACP initiatives such as the Partnership Agreement between the Members of the African, Caribbean,
and Pacific Group of States of the one Part, and the European Community and its Member States, of the other Part
([2000] OJ L317/3; ‘Cotonou Convention’), and it is currently under pressure to co-operate with the other Pacific ACP
countries to conclude EU-ACP partnership agreements. Linked to this is pressure to apply for membership of the -
World Trade Organization (WTQ).

As a member of the » United Nations (UN) since September 1981, Vanuatu has signed up to a number of -~ human
rights conventions and was the first Pacific country to ratify the United Nations Convention on the Rights of Persons
with Disabilities (Convention on the Rights of Persons with Disabilities (Ratification) Act No 25 of 2008 (23 June 2008)).

D. Current Issues in International Law

Because of its small size, location, and its limited resources Vanuatu is a weak international player. It is among the
world's least developed nations and although found to be eligible for graduation in 2006 has recently sent delegations
to ECOSOC to argue to remain on that list because of the financial benefits of doing so.

While the predominantly volcanic islands of Vanuatu do not face the same immediate threats of inundation due to
rising sea levels as some of the coral atolls of their Pacific neighbours, international issues concerning the sustainability
of marine resources, ocean pollution, the wider environmental impact of global warming, and climate change are all
relevant to its future (— Climate, International Protection). It is party to a number of conventions relating to Pacific fish
stocks, especially tuna. As a member of the Secretariat for the Pacific Community based in French New Caledonia,
Vanuatu ratified the Agreement Establishing the South Pacific Regional Environment Program (1982 UNTS 3) in 2005.
It is also a member of the Forum Fisheries Agency founded in 1979 ((1979) ATS No 16).

Vanuatu is party to international environmental treaties such as the Convention on Biological Diversity (1760 UNTS
79), the Convention on International Trade in Endangered Species of Wild Fauna and Flora (993 UNTS 243), and
the Convention for the Protection of the World Cultural and Natural Heritage (1037 UNTS 151). It has also signed
up to international conventions regarding the pollution of the oceans, for example, the Vienna Convention for the
Protection of the Ozone Layer (1513 UNTS 324), which it ratified in 1994 (Vienna Convention for the Protection of the
Ozone Layer (Ratification) Act No 3 of 1994 (Cap 231) (21 November 1994)), and the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and other Matter of 1972 (1046 UNTS 138), to which it gave effect in 1992. In
2007 it gave domestic effect to the Convention to Ban the Importation into Forum Island Countries of Hazardous and
Radioactive Wastes and to Control the Transboundary Movement and Management of Hazardous Wastes within the
South Pacific Region (‘Waigani Convention’; see Waigani Convention (Ratification) Act No 16 of 2007 (10 December
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2007)). The efficacy of these international agreements however depends on other nation States observing them, and
the Pacific Forum has repeatedly expressed its concerns on their failure to do so.

E. Conclusion

The condominium government of the New Hebrides was an anomaly, created to resolve an international impasse in
this region of the Pacific. Characterized by shared territorial sovereignty—informed by differing perceptions of what
this meant, and the limited exercise of collective powers—the scope of which were determined by treaty provisions,
Anglo-French administration of the islands was neither ‘fish nor fowl’ as regards its status in international law. It may
be argued that the arrangement left the New Hebrides insufficiently prepared for independence. Inheriting very little
in the way of treaty benefits from the joint-powers, it had to rapidly engage with the international community to ratify
or reject international treaties on a range of issues, many of which were of little or no direct concern to the people of
Vanuatu. As in the period which led to Anglo-French government, in the period post-independence, the influence of
Australian interests in the Pacific has been significant in shaping international relations and foreign aid dependency
has been evident. Like other small island states and least developed nations, Vanuatu continues to be vulnerable to
the agendas of larger international players.
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Introduction

The legal pluralism which prevails in many South Pacific islands, especially those
of Melanesia, is like an onion, multilayered and changing shape every time one
investigates deeper. While the pursuit of understanding may not end in tears, it can
certainly be a challenging experience. Take the issue of land tenure in the Republic
of Vanuatu.

Prior to contact with outsiders in the late eighteenth and early nineteenth century,
the Pacific islanders who inhabited these islands determined their relationship with
the land, its resources and the marine environment that surrounded them according
to customs and practices which may have been brought with them from elsewhere,
or evolved according to need. Under colonial government for many indigenous
people customs continued to be the governing force of their lives, although the
incursions of English and French agents; the passing of joint regulations to control
the relationships and transactions between indigenous and non-indigenous persons;
the proselytising of Christian missionaries and contact with new forms of
technology, language, economy and cultivation practices, all served to change the
wider context in which customs and customary laws operated. There were
therefore, even before the introduction of western laws, diverse customs, languages
and practices. However I would suggest that legal pluralism really developed as an
issue post-independence, when not only did a written constitution become the
primary source of law, but all those laws introduced under colonial administration
- from France and England under the Anglo-French Condominium government of
the New Hebrides - which remained in force, applied to all citizens and residents of
Vanuatu, as did, naturally, all laws made by the national parliament as well as
existing customary law. Moreover independence provided the opportunity for
greater assertion of a national identity, of which a personal system of law is one
aspect, and placed the onus for resolving internal conflicts of laws on the national
courts and legislative body.

This in itself might not have been a problem if different laws applied to distinct
legal subject matters, but that was not the case. In particular it was not the case in
respect of land. There are historical reasons for this but the consequence is
contemporary. This paper considers the background to this plurality of laws,
contemporary manifestations of it, and the advantages and disadvantages of this
inner pluralism in the context of development and the recognition or denial of
cultural diversity.

_94 -
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In the hierarchy of laws which apply in Vanuatu the Constitution is supreme and
therefore the starting point. The Constitution establishes not only the sources of law
to be applied to land, but also the forums for dispute settlement, triggering at the
outset a degree of confusion. These forums, however, also provide a key for
exploring the plurality which is central to this paper. In particular the evidence
presented to support land claims before the islands courts, as reported in the case-
law, has been examined to investigate and illustrate the plural nature of customary
land tenure.

Land, the law and legal process

The applicable laws

The 1980 independence constitution of the Republic of Vanuatu, restored at one
blow perpetual title to all land to the indigenous custom owners (Constitution,
Article 74)," and provided that the rules of custom should form the basis for the use
and ownership of land. No further indication regarding the nature, extent or
applicability of the rules of custom was given, and none has been forthcoming,
although no doubt this was envisaged. Consequently the ‘rules’ that govern
customary land tenure are inchoate. Nor is any guidance given as to when the
observance of custom becomes a ‘rule’, a point to which I shall return.

Customary tenure however, is not the only form of interest in land. Under colonial
influence leases were introduced - originally under French and English laws, and
these have been continued post-independence along with more novel forms of land
holding such as Strata Title.> While perpetual title to land vests in the custom
owners, land may be alienated under lease for periods up to seventy-five years,
either to other indigenous people, or to non-indigenous people. Once a leasehold is
secured over land, then the land can be sub-divided, developed and also used as
security for mortgage finance - banks and lenders are reluctant to lend against the

! Apart from relatively small areas of public land located in the two metropolitan
areas of Port Vila and Luganville.

? Freehold estates or absolute ownership was also in use but as it no longer exists is
not considered here.
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security of land held under customary tenure for a variety of reasons.? Inevitably
the lease requires that the leaseholder has exclusive possession thereby ousting the
claim of the customary owner to use or occupy the land for the duration of the
lease — which will span several generations. At the end of the lease the land will in
principle revert to the customary owner, but in practice - although in most cases
this remains to be tested,* the customary owner may have to compensate for
improvements or offer to renew the lease.

The formal forums for dispute settlement

The Constitution also made provisions for the establishment of courts which would
have - among other things, jurisdiction to determine land claims. Initially it was
the Islands Courts with appeal to the Supreme Court that heard land cases. * The
Island Courts Act (Republic of Vanuatu 2006: Cap 167) conferred power on the
Chief Justice to establish such courts throughout the country. The jurisdiction of
each court was to be determined by the terms of the Chief Justice’s warrant for
each court, although the Act envisaged Island Courts having both civil and criminal
jurisdiction. They were to be supervised by a chief magistrate but it was the
President of the Republic “acting in accordance with the advice of the Judicial
Service Commission” who was to appoint “not less than three justices
knowledgeable in custom for each Island Court at least one of whom shall be a
custom chief residing within the territorial jurisdiction of the court” (s. 3(1)). The
court was fully constituted when sitting with three justices and a clerk and the court
was to

3 For example, the lender may be reluctant or unable to come into possession to
manage the land and will be unable to sell the land as customary land cannot be
alienated. The land could be leased but if it is located in a customary land area this
could cause social tensions.

* Vanuatu is only a young country so most of these leases still have many years to
run.

> Island Courts Act 1983, supplemented by the Island Courts (Power of
Magistrates) Order 2003; Island Courts (Supervising Magistrates) Rules 2005;
Island Courts (Civil Procedure) Rules 2005; Island Courts (Criminal Procedure)
Rules 2005; Island Courts (Court Clerks) Rules 2005; Island Courts (Amendment)
Act No 29 2006.
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administer the customary law prevailing within the territorial
jurisdiction of the court so far as the same is not in conflict with
any written law and is not contrary to justice, morality and good
order (Island Courts Act, s. 10).

The procedure of these courts was established in subsidiary legislation (Island
Courts (Civil Procedure Rules) 1984 as amended). The first courts were set up in
1984 and by 1999 there were eight such courts (Jowitt (1999)). This meant that a
number of areas did not have a court to hear disputes relating to customary land.
Indeed it has been suggested that

[t]he most obvious problem is the fact that many of these courts
exist in name and warrant only. Adequate funding and personnel
are lacking, so most island courts are mere fictions. Those that do
operate tend to do so sporadically, resulting in large delays for
complainants. (Jowitt (1999)

Although some of these issues have been addressed, it is still the case that there are
only eight island courts, which means that many islands, even large ones such as
Pentecost, are without a court. Nevertheless, while the applicable law may have
been uncertain, the forum and procedure was relatively clear.

However, the jurisdiction of those courts that were established under warrant
encompassed not only people from different islands but also observing different
customs. This was hardly surprising as

Vanuatu is very ethnically diverse, with approximately 108
distinct linguistic and cultural groups ... with such cultural
diversity there is no such thing as a single custom law that applies
to all of Vanuatu.... [A] person may therefore be judged by
justices who operate under customary norms that they are not
familiar with. (Jowitt (1999)

The courts that did exist were therefore likely to be faced with a plurality of
customs informing land tenure practices, and even if those who sat on the bench
were knowledgeable in custom it was unlikely that this knowledge could encompass
great diversity. The probability of complainants not being satisfied with the
adjudication of disputes was therefore, high. Consequently, almost all cases were
appealed to the Supreme Court, creating not only an insurmountable backlog of
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cases, but also subjecting customary land disputes to an adjudication process that
was not customary (although assessors knowledgeable in land matters could be

asked to assist the bench). Twenty years after independence the Supreme Court
refused to hear any more land appeals. In 2001 the civil jurisdiction of island courts
to hear customary land disputes was removed (Island Courts (Amendment) Act
2001, which came into effect in 2002).

That same year (2001) the Customary Land Tribunal Act set up a new tier of courts
to consider and rule on customary land claims. In part this new structure was
designed to address some of the problems identified above. At the lowest level the
village tribunal is meant to encompass a particular custom area, so that the chief
who chairs it and the two other members co-opted to sit on it (chiefs or elders) are
knowledgeable about the custom affecting the land within its jurisdiction - although
they are not meant to have a personal interest in the outcome. Where land traverses
village boundaries then there is scope for a joint tribunal. Appeals from this local
level are to a custom sub-area land tribunal, which represents a larger jurisdictional
area in which there may be a number of villages sharing similar customs, and from
there to a custom area tribunal and ultimately the island land tribunal. The panels
for these tribunals are drawn from chiefs sitting on the area, or sub-area council of
chiefs, or island council of chiefs. However, not all areas yet have customary
tribunals and the efficiency of those that do exist has been questioned (Republic of
Vanuatu Department of Lands 2003). A review of the Customary Land Tribunal
system in 2004 found that there were considerable problems including the fact that
people were unaware of the tribunals and did not understand how they functioned;
there was lack of support for them; and a general lack of ownership of them.
Moreover, it was found that the new system was perceived by many chiefs to be
undermining customary rules — partly because of the process of appeals and
possibility of rehearings (Regenvanu 2008: 65), while in a number of areas disputes
about rightful bolders of chiefly title raise challenges about the eligibility of those
entitled to sit on the tribunals. Further review of the operation of the tribunals is
currently underway.

Despite land dispute jurisdiction being transferred to the Customary Land
Tribunals, Island Courts continue to hear and rule on land disputes which have
been pending prior to the change in the law. Similarly, although apart from the
possibility of judicial review or appeal on the grounds of procedural irregularity
(exercised in Umou v Erromango) the jurisdiction of the Supreme Court over
customary land matters ceased, in practice land cases still come before the Supreme
Court - and from there to the Court of Appeal, not only on procedural grounds but
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also because land which is the subject of dispute concerning customary interests
may also be subject to leasehold interests or claims.

Under the Land Leases Act (Republic of Vanuatu 2006: Cap 163) only the
Supreme Court has jurisdiction to hear disputes concerning leases, pursuant to
sections 1 and 100. However, an existing and even registered lease may be affected
by a dispute that is pending before the Island Court or Customary Land Tribunal.
For example, in the case of Solomon v Turquoise, the Court set aside a registered
lease because there had been an attempt to register it while there was a title dispute
going through the Customary Lands Tribunal. Although the Minister of Lands has
statutory power to enter into leases over disputed land, the Supreme Court has held
that where he does so ignoring the views of custom owners of which he is aware,
then the lease may be held to be defeasible. Similarly, where an existing lease is
transferred or sold on, failure to obtain the consent of the custom owners where
this is required (for example under Land Leases Act, s. 36), or where there is a
dispute between custom owners as to whether the lease should be sold on or not
(see for example Vanuatu Fisaman Cooperative Marketing Consumer society Ltd v
Jed Land Holdings), could lead to the subsequent lease being ruled invalid,
especially if the original lease was granted in breach of the required consents.®
Magistrates courts too may encounter land disputes in the course of dealing with
other related matters, for example family issues concerning succession, legitimacy
and beneficial entitlement to income generated by land.

There is therefore a plurality of formal forums for determining land issues.

Informal forums

To complicate matters further however, besides these formal forums for hearing

¢ It is not entirely clear if this is mandatory as the section reads:

Upon the registration of a lease containing an agreement by the
lessee that he will not dispose of the land leased or any part
thereof or interest comprised therein without the written consent
of the lessor, the agreement shall be noted in the register of the
lease, and no dealing with the lease shall be registered until the
written consent of the lessor verified in accordance with section
78 has been produced to the Director.
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land disputes there are also informal forums held at the village or family level,
where a single chief or a committee may hear land matters and adjudicate these,
usually with the aim of arriving at a negotiated settlement, maintaining the peace
and harmony of a village or local area or arriving at an equitable distribution of
resources. This traditional process of resolving land disputes pre-dates
independence and seems to have survived the Anglo-French Condominium - except
where such disputes were between indigenous and non-indigenous land users and
occupiers.” For many people these local forums are the only ones to which they
have access. The contemporary role and function of chiefs within this legal system
is unclear. On the one hand, at a national level, the Constitution states that the
National Council of Chiefs

has a general competence to discuss all matters relating to custom
and tradition and may make recommendations for the preservation
and promotion of ni-Vanuatu culture and languages (Constitution,
Article 30(1)).

(It also has the right to “be consulted on any question, particularly any question
relating to tradition and custom, in connection with any bill before Parliament”
(Constitution, Article 30(1)). It appears, although it does not say so, that this
includes making statements of policy on land or customs regarding land, as these
policy statements are referred to by Island Courts from time to time (see for
example Awop v Lapenmal). However, the National Council of Chiefs
(Organisation) Act (Republic of Vanuatu 2006: Cap 183), says nothing about their
powers, dealing only with the composition of the Council. Under the more recent
National Council of Chiefs Act 2006, the functions of Island and Urban Council of
Chiefs are stated. These are to: resolve disputes according to local custom;
prescribe the value of exchange of gift for a custom marriage; to promote and
encourage the use of custom and culture; to promote peace, stability and harmony,
and to promote and encourage sustainable social and economic development (s.
13). On the other hand, none of the above provisions appear to give Councils of
Chiefs at national, local or village level adjudicative powers as such. Nor is it clear
where chiefs who do not sit on these various councils, fit in. In a number of
reported Island Court decisions reference is made to informal dispute resolutions
and the decisions of chiefs, but these do not invariably determine the outcome any

" In such cases British and French agents seem to have intervened, at least until the
Joint Court was established under the Condominium government under the 1906
Convention.
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more tha written documents are taken as prima facie evidence of title or
transactions.

Moreover chiefs have a number of roles. They are not merely the adjudicators of
disputes. They also hold and often control interests in land which in a hierarchical
social structure may confer considerable power on them as well as obligations.
Indeed it may be difficult to disassociate chiefly title from customary land tenure. It
has been held that

[t]his chiefly system is attached or twined with the land tenure
system ... [because] a chief once ordained by his paramount chief
is always allotted a land to work. In return, such head chief must
perform custom leases to the paramount chief or other
subordinate chiefs who had allocated them Land” (Mata v Mata,
referring to the custom of Tonga, Shepherds and North Efate).

Moreover, in some parts of Vanuatu, such as north-west Malekula, rank and land
rights are hierarchal, with a paramount chief granting land within his land to lesser
chiefs who in turn grant land to others within his bloodline. The paramount chief is
responsible for ensuring that everyone within the territory he governs has land and
for distributing it equally to subordinate chiefs (Sanhabat v Salemunu). However in
Ambrym it is clear that while the person who originally settled on the land and
exerted control over it was likely to become the paramount or senior chief,

[tlhe community as a whole would have other chiefs beside the
land owning chief. A chief would normally be nominated by the
community based on wealth, bravery and other common
characteristics. The land owning unit would also have a chief, a
nakamal and a nasara. There would be other chiefs as well within
his controlled land. (Welwel v Family Rorrmal)

As these chiefs progress up the hierarchy of chiefly titles through pig-killing
ceremonies so their power and influence can increase, but equally it can be
challenged, for example if they loose popular support. Chiefs today, moreover,
may combine political power with traditional power, or assert their authority on the
basis of preferment conferred under colonial administration - which often
misinterpreted the traditional social organisation of indigenous societies.

The ambiguous role of chiefs, as both figures of authority, adjudicators of disputes

- 101 -

HeinOnline -- 58 J. Legal Pluralism & Unofficial L. 101 2008



JOURNAL OF LEGAL PLURALISM
2008 - nr. 58

and customary land owners is further complicated by the fact that disputed titles are
heard by the Island Courts, while land claims are heard by the Customary Land
Tribunals. The competence of chiefs to adjudicate land claims within and outside
the formal system has been challenged (Mackenzie 2006: 4), and the possibility of
transferring from an informal system to the more formal one of the Customary
Land Tribunal - in which the same chief(s) may sit, means that disputes can
continue over an extended period of time. Nor should it be overlooked that judges
in the formal courts may claim familiarity with custom that they bring to bear in
non-customary courts, or may claim a familiarity with custom that might be
questionable, at the very least on the grounds that they are seeing that custom as an
outsider, or through translation, or through the lens of a person educated in a
different system.

There are therefore not only many forums, but also many possible adjudicators.
Added to this there are also many laws, if customs have the force of law. It is to
the evidence of these customs that this paper now turns.

Customary land tenure

Traditionally the writings of anthropologists have provided an insight into
customary land holding patterns and practices. (For more detailed comment on
customary land tenure in Vanuatu see: Guiart 1996; Rodman 1995.) For the
lawyer, however, the reported decisions of local courts provide a rich repository of
information relating to land claims, in which can be traced some of the earliest land
alienation to colonial settlers and missionaries right up to the present day alienation
and sub-division of land to developers, as well as changes in use from subsistence
agriculture to tourism entreprencurship. Indeed the evidence led to support or
refute indigenous claims to land may provide insight into past and present
customary laws, although they tend to be claims of fact or opinion rather than law.
In particular, free from the rules of procedure and evidence that constrain the more
formal court system, these case studies reflect value systems in a shifting
environment, where the claims of custom must work alongside bills of rights in
written constitutions and the provisions of international conventions without losing
its way. Although not presented as rules, the process of creating law reports may
itself be seen as shaping and articulating customary law by converting oral histories
into written records for future generations. So, while the recording of land disputes
in writing is one way of ensuring that customs and customary forms of land tenure
are not lost, at the same time this process changes custom, not only in form, but
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also in substance.

The Nature of Indigenous Land Tenure in Vanuatu

As indicated, customs are not presented as a set of rules or principles in the
reported cases but as evidence of fact. The two main types of evidence that tend to
be offered in land disputes are evidence of boundary descriptions and evidence of
genealogies. Boundary descriptions involve tracing the physical boundaries of land
by reference to physical objects, such as paths, streams, trees rocks, rivers, and
later gates, roads, fences, airstrips, schools, churches etc. Names given to places —
especially in the local language, are also significant, as is the ability to identify
them on a site visit. These visits are required by law in the case of land claims
(Rule 9). To the outsider, evidence of bloodlines are extremely complex and often
confused by factors such as custom and baptismal names applying to the same
person, or an accumulation of names over the course of a lifetime through the
acquisition of titles through grade-taking; polygamy; adoption and the misspelling
of names when committed to writing. It also clear that genealogies can be
manipulated and selectively created to achieve desired outcomes. These problems
may be so pervasive that the court is unable to reach a conclusion, as happened for
example in Billy v Ameara, in a dispute that had been pending for twenty years.
Challenges on the grounds of falsified or fabricated family trees are common.
Genealogies will often need to be corroborated by supporting genealogies, or may
be undermined by challenging the number of generations recalled or weaknesses in
related evidence such as custom ceremonies linked to awards of status, or claims to
long histories which are not supported by physical evidence - for example the
number or size of stones used to mark pig-killing rituals.

The link between claims of fact and the emergence of custom rules arises when the
court has to decide what weight to give to the evidence. Something is deemed to be
a custom carrying authority when it amounts to a

rule blong law we ifomem fasin mo conduct blong pipol long wan
society we hemi establish bifo finis mo ino replacem any kastom.
Law ia oli no writem daon mo pipol iliv wetem. {A long-standing
legal rule which determines the way in which people of a society
conduct themselves and act, which informs but does not replace
custom. Such a law is not written down but lived]. (Tenene v
Kalmarie)
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In the Shepherd Islands a customary obligation is similarly defined as “an existing
principle which informs/shapes the way in which the people in one society conduct
themselves and on which customs are based. The rule/principle is unwritten but
people live according to them” (Mata v Mata).

Although, as is common in Melanesia, the customs relating to land are not
homogenous, there are similarities which emerge though the case-law. Indeed
claims of difference may be over emphasised - possibly for other reasons.®
Traditionally rights to land were created by settling on the land and building the
first ‘nasara’ or meeting place there.® Subsequently title could be established

¥ For example, to distinguish political allegiances to different ‘Big Men’ or to
ensure that marriage is to those within or outside a particular clan depending on
what rules prevail in any one area.

® ‘Nasara’ - dancing ground or public area in a village (Crowley 1995: 165). See
for example Manassah v Koko in which it was explained, with reference to land
tenure in Malekula, that

[i]n this region, land is communally owned based on common
descent, residence within a nasara and participation in common
activities. A tribe or a bloodline is identified with the land
through its nasaras . Within an original or big nasara there are
small nasaras or Smol faea which are associated in some respect
with the original nasara and its paramount chief. The same word
smol faea is interchangeably used for referring to a subordinate or
lower chief. The same token is applied with the word Big faea
meaning higher chief. Individuals within a tribe are closely tied
up with his territory by affinity and consanguinity through blood
and marriage.

Similarly in Paama it was stated:

[Glenerally the island of Paama is predominantly a patrilineal
society. Ownership of customary land is communal or collectively
owned based on common descent, residence within a nasara and
participation in common activities. A tribe or bloodline is
identified with the land through the nasaras. Individuals within the
clan are closely tied up with their territory by affinity and
consanguinity through blood and marriage. A group of persons
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through the physical evidence of graves, boundary markers, the planting of trees,
and oral evidence of lineage and certain ceremonies.'® In some cases people from
one island were allowed to settle on land in another island, either because of
established blood or affinity links or as licencees fleeing disaster or fighting on
their home island. These migrants came under the guardianship of the custom land
owners. The transfer of land from one generation to the next was, in some areas,
matrilineal, and in others patrilineal. Sometimes it would change from one system
to the other, and then back again, or be ambi-lineal. Tracing genealogies therefore
was, and still is, an important aspect of land claims and often contentious.
Similarly there may be differences in interpreting the applicable custom.

At the same time, consideration of the case-law reveals much about the various
facets that make up customary land tenure, including: cosmology and rituals that
inform human associations with land; the importance of ancestors and kinship
structures; the significance of physical features; and the importance of oral history.
So for example, from the reported cases of the Island Courts we learn that the
custom in Tongoa, Shepherd Islands and parts of North Efate is that where a
paramount chief grants land to use to a lesser chief, the latter must

. perform custom leases to the paramount chief or other
subordinate chiefs who had allocated them Land. There are two
types of custom leases namely 'Fanga Sokora’' (first harvest of
vegetables) and 'Nasau Tonga' (harvest of animal) paid to the
chief. This is a customary obligation that is practiced from
generations to generation throughout the Shepherd Islands. (Mata
v Mata)

Similarly in Epi

... there is a customary obligation for a Paramount Chief to
allocate land to his assistants together with their boundary limits.

belong to a family line and a territory is sometimes identified with
a totem, such as a plant or an animal. (Holuon v Edward)

'© For example where pig-killing is the standard custom ritual for ascending
through the ranks of chief stones may be used to mark pig-killing sites (Sanhabat v
Salemunu). Customs to do with marriage, adoption and burial are also frequently
recalled.
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As a matter of reciprocity a custom lease is normally paid to the
paramount Chief. .. any isolation or absence of these founding
aspects to land would prove an invalid custom. (Family Mokono v
Peter)"

In central Malekula the case law demonstrates that the communal ownership of land
is based on three elements: “common descent, residence within a nasara and
participation in common activities”. Individual rights are dependent on a person’s
association with a tribe or a bloodline - through affinity or consanguinity, which in
turn is “identified with the land through their nasaras” (Alanson v Malingmen,
confirmed in Sanhabat v Salemunu). Patrilineal inheritance through the eldest son
predominates. However the eldest son is expected to provide for equal distribution
between his siblings. (A similar obligation is found in parts of Santo: Noel v Toto.)
Matrilineal inheritance only comes into play if there are no male heirs and then
only as an interim measure (Abel v Timothy. Note however that ‘interim’ may span
several generations.) However, there are “customary obligations that requires strict
performances in order that the right to own the land can be transferred to the
mother's children”. These are explained thus:

... the mother’s line ... is under customary obligations to provide
some genre of customs gifts or payment of recognition to the
patrilineal line. Such sort of ritual would in return allow and
guarantee the children of the mother having blood connection to
the patrilineal line to secure some rights of use of the land of their
male heirs. (Tomoyan v Shem)

Anyone adopted into a bloodline has a lesser right than a natural member of that
bloodline: “adoption is only a sign of acceptance to live under the guardianship of
another family ... this acceptance or recognition would only exten(d) to the right to
use the land excluding ownership” (Alanson v Malingmen) ."?

' The use of the word ‘lease’ here is confusing. A ‘tithe’ or ‘tribute’ might be
more appropriate.

2 This is distinguishable from the view of the National Council of Chiefs - the
Malvatumauri which suggests that adoption after a period of four or six generations
would confer full rights of ownership. In central Malekula this would only be the
case if there were no bloodline male heirs.
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While Malekula has two main tribes ‘Big Nambas’ and Smol Nambas’ there are
variations in customs within these. For instance in one case it is explained that

... the custom practiced in this locality varies from that habitually
observed by the smol nambas tribe in the central part of the island
of Malekula. A nasara is divided into three nakamals. It is often
described in the following words: “A nasara is like a house which
has three main parts, the front, the body and the back or tail”.
Authority or respect is always paid to the head or front of the
mansion. The head of the house or nasara is traditionally called
(Amai), the body (Amahai) and the tail (Amesuwe). (Kaising v
Kaites)

In south Pentecost, where settlers and missionaries caused people to relocate within
the island, it appears that land use and ownership rights may be acquired not only
by bloodlines but through the appropriate performance of custom ceremonies, for
example pig killing, observing funeral duties and rituals, and ensuring that infant
children are reared on the land (Tabi v Tabisari: in this case it was held that land
could pass through both sides of the family). Similarly in Ambrym it has been
explained that

ownership of customary land is communal or collectively owned
based on common descent, residence within a nasara and
participation in common activities. A tribe or bloodline is
identified with the land through the nasaras. Individuals within the
clan are closely tied up with their territory by affinity and
consanguinity through blood and marriage. A group of persons
belong to a family line and a territory is sometimes identified with
a totem, such as a plant or an animal. (Welwel v Family Roromal)

Totem associations are also found in South Efate.

Fragmenting the land
Cases brought before the courts and tribunals reveal the multiplicity of interests
over land that can exist in custom and which have co-existed over many

generations. Sometimes it is this multiplicity of traditional interests which cause
disputes, and often these are resolved in traditional ways. In recent years however,
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tension is more likely to arise because those who claim to be the custom owners are
seeking to develop the land or negotiate with investors for a lease (for example,
Malas v Tretham Construction Ltd), and seeking to exclude thereby, the non-
ownership rights and interest of others. The nature of land use is therefore
changing the cause of disputes. This potential for disputes is aggravated by a
number of factors. These include the power of the Minister of Lands to intervene
to manage land where ownership is in dispute, the growth of individualism
whereby group interests may be sacrificed for individual gain and advancement, a
largely unregulated market populated by middlemen which encourages and brokers
land alienation and land acquisition between indigenous and non-indigenous parties,
and pressure by external agencies for Vanuatu to develop its opportunities for
inward investment, to capitalise its limited resources and put in place frameworks
which promote economic development, often at the cost of sustainability.

Not only is the climate and environment of land transactions and land use changing.
The procedure of dispute settlement is also changing the way in which land
interests are presented and perceived.

Despite the modification of rules of evidence, indicated above; the exclusion of
legal representation; and the expectation that those who sit to hear customary land
claims are knowledgeable about custom, it seems inevitable that committing the
record of the court or tribunal deliberations to writing will change customary land
tenure, distinguishing oral custom which has not been subject to court or tribunal
scrutiny, from that which has. This will give rise to a duality of custom: the
recorded and the unrecorded.

Once there is a written record then there is the possibility that this will be referred
to in future cases, partly due to the rule of precedent which informs the
jurisprudence of the courts in common-law-influenced systems, and also because
similar fact cases will lend themselves to recollected former decisions. In this way
previously oral evidence may become frozen in time, codified, and less adaptable
to changed or changing circumstances. The development of certainties through
case-law is part of the common-law mind-set, which dislikes in particular
uncertainty as to ownership of property, the idea of land lying waste or idle, or the
possibility that a case once decided upon, could be reopened by subsequent parties.
Evidence of this process can be found in some of the more recent judgments of the
Malekula Island Court, where the narration of ‘the Law, Custom and History’ is
being repeated almost verbatim from previous cases even where the land is situated
in different places and the history and customs are different.
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The language of the court may also change custom. Court proceedings are in
Bislama, one of the three official languages of the Republic of Vanuatu. Where a
witness or claimant does not speak Bislama then an interpreter may be used. The
language of the court record however may be in English or Bislama (or potentially
French). However the languages of education are English or French, so the ability
to write Bislama tends to be learned informally - with consequent variations in
spelling. Moreover legal language or concepts may be adopted.' In some cases this
has a significant effect on the application of customary practice. For example in
Awop v Lepenmal, consideration of the Convention for the Elimination of All
Forms of Discrimination Against Women (CEDAW)," read with the written
provisions of the Constitution (Article 5(1), led to the court holding that advancing
the traditional superiority of land claims based on patrilineal descent and affiliation
over matrilineal ones was discriminatory, despite the fact that the claim being
sought was a historical one, not a contemporary one, thereby distinguishing it on
the facts from the case of Noel v Toto, which was referred to. A similar line of
reasoning was followed to support a matrilinially based claim in Haitong v Tavulai
Community. Similarly in the latter case, evidence was led that indicated land had
been taken by force and settled on by the victors, who later alienated some of it to
foreigners. The court held that not only was the idea that land taken in battle
became the victors contrary to customary practice, but also that “[t]his is a selfish
idea and cannot find favour in this modern world with laws upholding principles of
natural justice, fairness and equality” (Haitong v Tavulai Community).
Consequently even land obtained by conquest had to be returned to the original
owners - even where these had been decimated or scattered by the tribal warfare.
Arguably this retrospective application of contemporary legal principles to fact
based claims of historical events is inappropriate and was not intended under the
provisions of the Constitution. This approach may also be inconsistent with the
fundamental meaning of custom, indicated above, but also marks a departure from
earlier case law where it was made clear to the parties that:

3 For example the expression ‘time immemorial’ was used in Awop v Lapenmal,
while the transfer of land as a consequence of a bet was rejected in Haifong v
Tavulai Community on the grounds that it had not been made in ‘a goodwill
manner’ and was not a ‘legitimate’ or ‘binding’ agreement.

14 This was integrated into domestic law by the Convention on the Elimination on
Discrimination Against Women by the Ratification Act of Parliament No. 3 of
1995.

- 109 -

HeinOnline -- 58 J. Legal Pluralism & Unofficial L. 109 2008



JOURNAL OF LEGAL PLURALISM
2008 - nr. 58

Kot imas mekem iklia long ol patis se ol storian we bae oli talem
long Kot blong pruvum se whu nao iraet ona blong graon ia bae
kam aot nomo long ol kastom blong yumi long Efate mo Pango.
Hemia imin se ol patis oli no save tokbaot loa blong waetman
blong pruvum kes blong olgeta. Oli mas tokbaot nomo wanem we
kastom italem se olgeta nao oli tru kastom ona long graon ia’
[The court must make it clear to all the parties that the stories
they narrate to support their claim to the land must derive from
the customs of this place. That means that the parties must not
talk about or rely on white man’s law to support their claim, but
only the true custom of this area. (My translation)]. (Kalmatalu v
Wit. See similarly Family Mermer v Taliban.)

As the value of land as a marketable commodity increases, so it is likely that more
litigation will ensue and while representation by lawyers before the customary land
tribunals is not permitted by the legislation, it is highly probably that those who can
afford to will seek professional or quasi-professional assistance. The language of
the law will then creep in and it too will change concepts and meanings.

Conclusion: Development and the Recognition or Denial of Cultural
Diversity

This plurality of laws which may apply, forums which may be seized and
procedures which may be followed are seen by some as an obstacle to
development. In particular they are seen as inhibiting the commoditisation of land
for which clarity of ownership and indefeasibility of title is desirable. For example,
the 2006 Final Report of the National Land Summit states in respect of the
identification of legitimate custom land owners, that one of the problems was that
there were “no clear custom rules available for chiefs to go by” (Tahi 2006: 24).
Similarly writing about the land tenure system of South Efate, Fingleton et al. have
stated “there is confusion about what is customary and how far kastom can form
the basis for modern land tenure” (Fingleton et al. 2008: 29). At the same time
however, this complex plurality of land interests may operate as a bulwark against
too rapid land alienation. Both sides may lay claim to the obscure and elusive
nature of customary land tenure - versus the certainty of introduced land interests
and estates such as lease, freehold, registered title and surveyor’s maps. In an
arena where there is little equality of bargaining power, and where developers are
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likely to have financial and legal resources, the confusion of customary land tenure
may operate to protect indigenous interests. This may of course be a charade, a
masque. For while there is a plurality of customs which determine land interests, a
reading of the case-law suggests that this plurality is not indecipherable, unknown
or uncertain, except where a party who desires it to be so makes it so. Maintaining
a pluralism within pluralism may be, either consciously or unconsciously, a way of
maintaining indigenous integrity and cultural diversity against the onslaught of
globalisation and universalism; a way of frustrating the fragmentation of land that
is alien to and often in conflict with, the fragmentation that takes place in custom,
especially when the emphasis is on individualism and monetary economies and
ignores the need for inter-generational equitable distribution of land and its
resources and the importance of social cohesion and community support in a
country where the state provides virtually no social welfare of security. Pluralism
within pluralism may therefore be not just a shield, but a sword.
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PART TWO

THE CHALLENGES OF DEVELOPMENT AND ITS CONSEQUENCES

3. ,.Making Land Work in the Pacific? Evaluating Land Reform in Vanuatu’,
(2009) LAWASIA Journal 44-61

4. Land as a fundamental right: a cautionary tale’, (2009)40(1) Victoria
University of Wellington Law Review 387-402

5. ,,Vanuatu: a tinder-box in the Pacific’, in B. Edgeworth and L. Bennet-Moses
(eds) Property and Security: Selected Essays (2010) Law Book Co, Thomson
Reuters, Australia, 69-87

6. ,,Selling the Land: should it stop. A case-study from the South Pacific’, in M.
Dixon (ed) Modern Studies in Property Law (2009) Hart Publications,
Oxford, 289-311

Introduction

This part consists of four published works, two of which are journal articles and two
of which are book chapters. Apart from the last, these outputs were aimed primarily
at readers in the Southern Hemisphere, particularly New Zealand and Australia, both
of which are near neighbours to Vanuatu and both of which are closely involved in
development strategies because of their role as aid donors,' trading partners,

providers of human resources and skills training and often the source of initiatives

! Australia contributes $(AU)1.6 billion overseas development aid to the Pacific
($650 million of which goes to Papua New Guinea) and $2.35 billion to global
programmes managed by agencies such as the World Bank, Asia Development Bank
and UN bodies, some of which also reaches the Pacific. Figures from Australia
Government website http://www.ausaid.gov.au/makediff/Pages/default.aspx (last
accessed 14/03/13). Over half of the whole New Zealand aid budget is spent in the
Pacific. In 2011/12 Vanuatu received $(NZ) 20 million.
http://www.aid.govt.nz/about-aid-programme/aid-statistics/aid-allocations-20112012
(last accessed 14/03/2013).
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for law reform. As Britain has turned more towards Europe and withdrawn from the
Pacific, both in terms of aid funding and diplomatic presence, Australia and New
Zealand, but particularly the former have become increasingly important spheres of
influence, vying in the Pacific with other major powers on the Pacific rim: China,
Taiwan, Japan and Indonesia. The fourth publication (Publication 6) was directed at
a slightly difference audience. This chapter is based on a conference paper given at
an international gathering of property lawyers in Cambridge. The aim of the paper
was to raise questions about a number of assumptions underpinning the English
common law of property, much of which was introduced into the legal systems of
many Pacific island countries including Vanuatu. The case-study of Vanuatu
highlighted the dangers of legal colonialism and the possible long-term consequences

of legal transplants into very different host environments.

The first publication (Publication 3), takes as part of its title a policy paper of the
Australian Government ,Making Land Work’ (2008).2 Although not proposing to be
a ,plue print’ for Pacific island countries, the thrust of this two volume policy paper
is to explore options for making land more productive in Pacific Island States and to
reconcile customary land and development. The AUSAid publication uses a number
of case-studies in its Volume Two. In Publication 3 I offer my own case-study
highlighting the challenges confronting the type of initiatives which were being
supported by aid intervention. Continuing the theme of pluralism introduced in Part
One, I draw attention to the potential for parallel land systems, one aligned with
development strategies and one based in customary land tenure. Implicit in the
debate and explicit in policy documents such as AusAID’s ,,Pacific 2020, is the
potential for tension between encouraging rapid economic growth and ensuring
social stability and security (a theme to which I return in Publication 5). The first
publication in this part also draws attention to the different discourses about land
which started to emerge in the first decade of this century, key to which was the
articulation of a number of resolutions at the National Land Summit in 2006. What

has become evident over the years is the converging and diverging of different

* AusAID (2008) Making Land Work
http://www.ausaid.gov.au/Publications/Pages/3363 9223 6836_1452 8140.aspx.
This is referred to in Publications 3, 4 and 5 in this part.

3 Pacific 2020: Challenges and Opportunities for Growth, AusAID.
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expressions of policy and strategy with the consequent confusion of authorship and
responsibility. While these appear to point to a willingness to engage with land issues
and reflect ongoing aid intervention, as this and the following publications seek to

demonstrate, little of positive consequence has been achieved.

This lack of success is due to a wide range of factors. In Publication 3, I suggest that
there are problems with the selection of agencies: the National Council of Chiefs and
the National Cultural Centre. I also suggest that the broader land picture is not being
addressed and I highlight new strands of pluralism illustrated by squatter settlements
in the urban and peri-urban areas, inequalities of wealth and opportunity between
indigenous ni-Vanuatu, and the extra-legal activities of non-indigenous residents in
respect of land which are not being integrated in the evolving legal system and do not
have their roots in the plurality of laws which emerged at independence. I suggest
that the complexity of land in the context of Vanuatu requires reconceptualising the
ways in which customary land and development can be reconciled, pointing out the
need to beware of legal forms which make uneasy transplants, or which have been
tried and tested elsewhere in the Pacific region with mixed success. I conclude this
paper by urging the national government to assume greater responsibility towards its
own resources and people and for aid donors to stand back and assess the strategies

they are advocating.

The second publication in this part (Publication 4), approaches land in Vanuatu from
a fundamental rights’ perspective drawing on international and national rights
instruments to emphasis the legal importance of land. The publication is one of a
collection of papers originating from an international conference entitled ,,Protecting
Human Rights in the Pacific’ held in Apia, Samoa, in April 2008.” The central theme
of this publication picks up on the responsibility of the state and other agencies to
secure land rights for the indigenous people of Vanuatu, but many of the arguments I
make could equally be applied to other indigenous people and other governments
within the region and beyond, and I draw attention in the opening pages of this
publication to other forms of natural resource use which threaten or could undermine

fundamental rights. I consider the potential positive impact that legal regulation and

* See for an introduction to the collection by Petra Butler
http:// www.upf.pf/IMG/pdf/06-DH-Protecting-Human-Rights-in-the-Pacific.pdf.
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intervention can have on protecting and enhancing fundamental rights, including
social and economic rights, and the possible negative impact that can arise as a
consequence of inappropriate or ill-adapted legal intervention. Picking up again on
the theme of legal pluralism I point to how a plurality of laws can contribute to these

OlJ.tCOI’]TIGS.5

Land, especially in the context of Vanuatu, also provides a useful illustration of the
tensions between group rights and individual rights, and between rights and
obligations. These are issues which are central to debates surrounding human rights,
especially when presented in the context of western versus non-western points of
view and as between powerful and less powerful national perspectives, but as I point
out these are over simple binaries of opinion, especially where — as in Vanuatu, rapid
changes in economic and social values are being experienced, so that while there are
those who wish to adhere to traditional forms of land use, there are others who seek
to engage with new opportunities and who may be attracted by greater individualism.
Issues surrounding land use are also illustrative of some of the debates around third
generation human rights, and the relationship between these, especially when it
comes to the right to self-determination and the right to development. In the context
of Millennium Development Goals, international trade imperatives (for example
driven by the WTO), and aid donor agendas, the interrelationship of different forms
of rights become significant, including the right to a sustainable environment. It is
against the background of these wider concerns that this this publication examines
issues relating to land, particularly land alienation, in Vanuatu to illustrate the very
real dilemmas that confront obligations to satisfy social and economic rights and

other human rights in developing countries.

In Publication 5, which is the third in this part, these dilemmas continue to be a key
theme as does the role of aid donors. The main focus in this publication is, however,
on the potential for instability triggered by land alienation. Delivered first as a

conference paper focussing on ,,Property and Security’ this publication approaches

> The potential for positive consequences arising from legal pluralism in developing
countries has been considered by K. and F. von Benda Beckmann, *The dynamics of
change and continuity in plural legal orders’ (2006) 53-54 Journal of Legal
Pluralism and Unofficial Law, 1.
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security in two ways: the need for security of tenure — and the corresponding
differences of meaning of this for those holding land under customary tenure and
those holding it under introduced forms of land tenure, notably leases; and security in
terms of social and political stability at a local and national level, bearing in mind the
proximity of Australia and New Zealand to Vanuatu, and the widely held view that
Vanuatu is located in a Melanesian ,Arc of Instability’® — along with Solomon
Islands, Papua New Guinea and Fiji.’ In this paper I suggest that maintaining an
equilibrium between security of tenure for customary land owners and security of
title for those holding leases is itself potentially conflictual and that either may
trigger instability which has wider social, economic and political repercussions. To
illustrate the possibility of land being the seat of instability I relate contemporary
land issues to historic ones — some of which have been mentioned in Part One, in
order to explain the causes and effects of some of the problems which are evident
today. In particular, and because this was directed at a primarily Australian
readership, I draw attention to the part played by Australia in Vanuatu’s affairs both
pre- and post-independence. In the case of land this has been of particular
significance in the first decade of the twenty-first century because of a number of
aid-funded interventions. While present problems and tensions are attributable to a
combination of factors, including for example, demographic trends in Vanuatu and
lack of effective national land policies, if this publication is read alongside the one
that precedes it, it is clear that there are issues in respect of: self-determination, the
right to determine the pace and form of change and development and the exercise of
sovereignty over resources for the long-term benefit of the nation and its people

which are not being sufficiently addressed by current donor inspired and funded

% See for example, R.J. May (2003), 'Arc of instability'?: Melanesia in the early
2000s’ Macmillan Brown Centre for Pacific Studies and State, Society and
Governance in Melanesia Project, Research School of Pacific and Asian Studies, the
Australian National University; G. Dobell, ,From “Arc of Instability” to “Arc of
Responsibility”, (2012) 8(4) Security Challenges 33-45; D. Rumley, V. L. Forbes
and C. Griffin (2006) Australia's Arc of Instability: The Political and Cultural
Dynamics of Regional Security, Springer e-books.

7 These last three have seen considerably more instability than Vanuatu. For
example, Fiji has experienced a number of coups, the most recent in 2006 and is still
under a military dictatorship, Solomon Islands has experienced Australian
intervention under RAMSI (Regional Assistance Mission to Solomon Islands) since
2003, and Papua New Guinea had many years of civil war in the 1990s prior to the
secession of Bourgainville.
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initiatives, and until these concerns are addressed there remains the possibility of loss

of security in more ways than one.

The final publication in this part, Publication 6, explores some of the fundamental
conceptual differences regarding land and law that emerge on account of the plural
legal system in Vanuatu. In particular this publication looks at the legal principles
and assumptions that underpin the common law view of property which were
implicitly introduced into the legal system under colonial influence and which
remained part of the law on independence. In identifying common law principles of
property as inappropriate legal transplants the paper emphasises the context into
which these transplants were introduced.® While this necessitates some repetition of
material already encountered in the collection, given that the paper is based on a
conference paper presented in the United Kingdom to an international audience, this
was considered essential to demonstrate why I held the view that the
commoditisation of land was potentially disastrous in the context of customary forms
of land tenure in a developing country, and ought to be reconsidered in developed
economies where reliance on using land as a market commodity had been shown to
have such unfortunate economic consequences contributing to a global recession.
Although based primarily on doctrinal research, this paper includes some empirical
research notably observations and informal interviews which took place in 2007. In
particular I was able to access material which I could not access outside the country,
including a collection of children’s views on land alienation submitted for a
competition linked to the National Land Summit in 2006 — which I refer to in several
publications in this collection. I found the views of this future generation of
indigenous islanders poignant and perceptive and incorporated several examples in
my original conference paper and in the publication included here. It was their views

that prompted the title of this publication: ’Selling the land: should it Stop?’

® The concept of legal transplants is well rehearsed among comparative lawyers, see
for example A. Watson An Approach to Comparative Law, (1974) University of
Georgia Press and P. le Grand, ,.-The Impossibility of Legal Transplants’ (1997) 4
Maastricht Journal of European and Comparative Law 111. Even the World Bank
concerns itself about such matters. See Law and Justice Institutions: Legal
Transplants and Legal Culture,
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,.c
ontentMDK:20759640~menuPK:2035153~pagePK:210058~piPK:210062~theSiteP
K:1974062,00.html.(last accessed 14/03/2013).
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While the first part of this collection considered the period of Condominium rule and
its aftermath, this second part has drawn attention to manifestations of new forms of
colonialism illustrated by aid intervention and the involvement of outside agencies in
policy formulation, administrative frameworks and law reform. The end of empire
which disrupted the relationship between colonizer and colonised did not resolve the
disparities of wealth and influence between developed and undeveloped countries
and some have suggested that in fact decolonisation left the latter even further on
,the margins of world order’.’ In the publications included in this part I have drawn
attention to the complexity of factors which play a role in this post-colonial, global
era, some of which are benign, some less so. A background paper to the AusAID
Report Pacific 2020 (referred to above) states ,;Growth and poverty outcomes will
depend ... on how well land tenures in the Pacific are adapted to emerging needs’.' T
have suggested in this part, particularly in Publication 4, that the ongoing process of
change and development cannot be stopped but that caution should be adopted in
deciding the pace and form of this change especially where this impacts of aspects
of customary land tenure that have provided social and economic support for
generations. In the final part of this collection I draw attention to other ways in which

adaptations are being made.

? R.F. Holland (1985) European Decolonization 1918-1981, MacMillan Basingstoke,
300.
1% AusAid (2005),Pacific 2020 Background Paper: Land’ 11.
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LLAND AS A FUNDAMENTAL RIGHT: A
CAUTIONARY TALE

Sue Farran®

The article discusses the importance of land rights in the South Pacific for securing the enjoyment
of other civil, political, economic, and social rights in the Pacific focusing especially on Vanuatu as
a paradigm. The infringement of land rights and the abuse of natural resources in the Pacific have a
long history and the consequences on human rights on the whole are severe. The article argues that
current constitutional provisions do not go far enough to ensure that land rights are protected and

consequently to ensure the enjoyment human rights as a whole.

1 INTRODUCTION

The purpose of this paper is to highlight the fundamental importance of land rights for securing
the enjoyment of a wide range of other civil, political, economic and social rights in the Pacific
region. It is argued that current constitutional provisions do not go far enough to ensure that the land
rights of indigenous people are protected; that Governments have an obligation to take more
effective measures in promoting the sustainable use of land and its related resources; and that
external agencies need to reconsider the agendas they are setting for Pacific island countries if they
hope to both foster and derive benefits from peace and stability in the region. In particular this paper
focusses on land issues in Vanuatu, but much of what is stated applies equally to other Pacific
islands which are characterised by rapidly growing populations;' limited opportunity for outward

*  Senior Lecturer, University of Dundee, Visiting Lecturer University of the South Pacific, and author of
South Pacific Human Rights: Challenges and Changes (Routledge-Cavendish, London, 2009) (book review
of this book in this volume).

I Notably in Melanesian countries, especially Solomon Islands and Papua New Guinea but also in countries
such as Kiribati, compare Tonga, Niue and Cook Islands where populations are stable or falling.
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migration;? unsustainable economic development based on the exploitation of natural resources;>

and the possibility of aggravating land issues where such unsustainable development continues.*

' WHY LAND?

Land and natural resources are central to a long history of rights abuse which continues to have
consequences in the region and cannot be ignored. In Pacific islands this has included: the
deforestation of many islands by sandalwood traders; the taking and redistribution of land seen as
lying idle or neglected by colonial Governments;? the use of Pacific islands for weapon testing;® the
taking of land for foreign military bases;’ and the exploitation of mineral resources by foreign
companies at huge environmental cost.® Even today foreign Governments appear to take advantage
of the weak bargaining strength of Pacific islands and the geographical remoteness of their islands.?

Moreover, land is fundamental to identity, existence and survival in Pacific countries.!® For
Pacific island people, as for many indigenous peoples elsewhere,!! land is more than its physical

2 Countries such as Papua New Guinea, Solomon Islands and Kiribati, compared with, for example, Cook
Islands and Niue.

3 For example, hard wood logging in Solomon Islands and Papua New Guinea and fishing in much of the
region.

4 For example, mining in Papua New Guinea.

5  For example, in Papua New Guinea, by 1906 the Crown held around 1,000,000 acres of land either through
purchase from customary owners or by being declared waste and vacant (R Crocombe and R Hide "New
Guinea" in Crocombe (ed) Land Tenure in the Pacific (University of the South Pacific, Suva, 1987) 342.
Similar policies were adopted in Solomon Islands (H Scheffler and P Larmour "Solomon Islands: Evolving
a new custom” in Crocombe (ed) 303, 312) although it was later found that about 40,000 acres of land
declared waste and vacant were found to be occupied under native custom and returned to the customary
owners (F Kabui "Crown ownership of foreshores and seabed in Solomon Islands" (1997) J Pac S 123, 124).
In Marshall Islands although the German administration did not pursue this policy, the Japanese did (W
McGrath and W Scott Wilson "The Marshall, Caroline and Mariana Islands: Too many foreign precedents”
in Crocombe (ed) 325-345.

6 Notably Bikini Atoll in Marshall Islands on 1 March 1954. The repercussions of this are still being
adversely experienced by Marshallese as noted by leaders at the Pacific Forum at their 2006 meeting
http://www.forumsec.org/pages.cfm/press-statments-2006/thirty-sventh-pacfiic-islands-forum.html
(accessed 20 March 2007).

7  In Marshall Islands and Palau.
8  Asin the case of phosphate in Nauru.

9  For example the setting up of Australian refugee asylum camps on Nauru and the trans-shipment of
dangerous waste through Pacific islands' waters.

10 H Van Trease The Politics of Land in Vanuatu (Institute of Pacific Studies, University of the South Pacific,
Suva, 1987) 3.

11 For example, aboriginal people in Australia and Maori in New Zealand.
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substance or exploitable potential. People and land are linked physically and spiritually. Where a
person is from may be far more important than where they live; where they are buried may be far
more significant than where they are born; where they are brought up may be far more significant
than ties of affection.

Land issues illustrate the challenges which confront plural legal systems, such as those found in
the Pacific region, where customary forms of land tenure remain central to the governance and use
of land in many countries, especially those of Melanesia. It is not, however, customary land law that
regulates contemporary development but rather introduced laws, which facilitate leases, mortgages,
registered land dealings, strata-titles and time-shares. This raft of legislation can be used to develop
land for social and economic purposes, for example, by enabling Governments to acquire land for
public utilities, to provide greater security of tenure to those who are squatting on undeveloped
urban land sites, or by enabling customary owners to raise mortgage finance for commercial
enterprises or to improve the land which they retain, for example by providing better housing for
their families. 1t can also be used in ways which confer little or no benefit on customary land owners
or the public at large, for example by rendering large tracts of land inaccessible to indigenous
people, by encouraging rapid and largely unregulated building construction, and by providing
developers with opportunities to capitalise on the complexity of the legal framework and the
ignorance of customary land owners. In other words, plural legal systems can operate in such a way
so as to defeat or frustrate fundamental rights, 12

Rights to land also provide examples of the dilemmas of group rights versus individual rights
and the issue of rights versus duties. The fundamental right to property enshrined in the written
constitutions of the region is framed as an individual right; although no individual right can be
exercised or enjoyed without taking into account the corresponding rights of other individuals. Land
held under various forms of customary land tenure is generally vested in more than one individual —
the family, lineage or clan. Although individuals may emerge as the prime decisions makers or
managers of the land they are essentially present custodians for future generations. Often
membership of different groups is fluid. For example, land may be exchanged as compensation or
bride-price, or it may be forfeited or taken by force. One form of customary land tenure may be
replaced by another in times of crisis, under the influence of missionary contact, or through inter-
marriage with groups practicing different customs, and then revert, perhaps several generations
later, to a different previous form. Claims to titles which confer rights to land may be disputed, as
may genealogies, which in tum may be complicated by various forms of adoption of children and
adults. This fluidity sits uneasily with the notion of individual title to land, especially if that title

12 See generally Sue Farran "Is Legal Pluralism an obstacle to human rights? Considerations from the South
Pacific" (2006) 52 JLP 77.
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becomes unchallengeable by means of registration, and if the title holder is then able to freely deal
with the land as he (rarely she) wishes. 3

At the same time, however, if the constitution confers an individual right to protection of
property, why should an individual who has expended labour on property not be able to derive the
benefit of this? If the only way to raise finance against the security of property is to create a lease
over it then should the senior or more powerful members of a family be prevented from doing so,
even if the money raised is squandered or the property seized by the lender in the case of mortgage
default? In some systems individuals may be prevented from managing their own land, for example
in Fiji the management of native land is the preserve of the Native Lands Trust Board. However,
this does not prevent Fijian landowners entering into agreements which by-pass the Board,!'* or
from complaints being raised from time to time about the percentage of revenues to which Fijians,
especially those who are commoners, are entitled. '?

In rapidly changing economies individuals may be able to do things with land which
communities or groups cannot, or they may wish to derive greater benefit from their land than they
are entitled to under present arrangements. The Western neo-liberalism which informed the framing
of bills of rights, also informed ideas and laws relating to property which were brought into the
region and which continue to be the referral point for many land reformers and for individuals or
groups seeking to exercise greater autonomy over their land. This can create tension between those
who feel that the land should be managed for the benefit of the collective, with perhaps a
corresponding limited involvement of those who are beneficially entitled to the land in custom from
having a voice, and those who want to claim the full rights of owners.

This tension has arisen from time to time in Vanuatu. For example, in the case of Noel v Toto!6,
land held under customary land tenure was producing income in the form of fees collected from
tourists visiting a beach on the land. Following family disputes as to who was entitled to benefit
from this money the Supreme Court ruled that any income should be divided equally among the
family members regardless of sex. Despite this ruling there continued to be intra-family tension,
culminating in a further case in 2006.!7 At the heart of the dispute was the conflict between the

13 This was a concern being expressed in Samoa at the time of the 2008 Symposium due to proposals — which
have been mooted for some years —~ to reform the system of land registration which applies to alienated land.

14 These are known as "vakavanua arrangements."

15 See S Sharma "The control and protection of native lands in Fiji" Working paper No 6 (1999) 3 JSPL
http://www.vanuatu.usp.ac.fj/journal_splaw/Working_Papers/Sharmal.html (accessed 21 May 2009) and J
Overton "Land Tenure and Cash Cropping in Fiji" in R Crocombe and M Meleisea (eds) Land Issues in the
Pacific (University of South Pacific, Christchurch, 1994) 117, 119 and 121.

16 Noel v Toto [1995] VUSC 3 (SC).
17 Noel v Champagne Beach Working Committee [2006] VUCA 18.
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claims of the eldest son to the right of sole ownership and control of the beach and his duty as the
representative of the custom owners, including all male and female descendants of the original
claimants. On the one hand the family members owed a duty of respect to the head of the family, but
on the other failure to co-operate in the management of the land could result in tourists going
elsewhere, so he too needed to make decisions which were in the interests of everyone.

Fundamental rights to land also represent a clear example of the relevance of third generation
rights in the region. This category of rights has emerged in recent years as a result of the broadening
membership of the United Nations and the growing articulation of the concerns of less developed
nations. Among these concerns has been the gradual acknowledgment that the influence of
economic inequalities in a world which advocates economic rights could itself lead to human rights
violations. If there is to be equality of social and economic rights then underlying rights have to be
recognised. These include rights to development, peace, a healthy environment and self-
determination. They may also include the right to humanitarian aid in times of crisis and to benefit
from global efforts on the environment.

Although the concept of "third generation rights” is not without its critics,'® and the
categorisation of rights in this way may be artificial because of the overlap of many rights, it
appears that this category of rights envisages not only a domestic rights framework but one that
operates in the inter-state sphere, giving effect to the "fraternity" of people and nations.!® The rights
that might be included under the category of third generation rights are: the right to political,
economic and cultural self-determination; the right to economic and social development; the right to
participate in and benefit from the common heritage of mankind; the right to peace; the right to a
healthy and balanced environment; and the right to humanitarian disaster relief.2% Internationally the
right to development has been recognised by the General Assembly of the United Nations.2! In the

18 For example, J Donnelly "Third Generation Rights" in C Brélmann, R Lefeber and M Zieck (eds) Peoples
and Minorities in International Law (Martinus Nijhoff, Dordrecht, 1993) 119; M Freeman "Fifty years of
Development of the Concept and Contents of Human Rights” in P Baehr, C Flinterman and M Senders (eds)
Innovation and Inspirations: Fifty Years of the Universal Declaration of Human Rights (Royal Netherlands
Academy of Arts and Sciences, Amsterdam, 1999) 27.

19 K Vasek cited by Donnelly, above n 16, 122. Vasek's concept of "fratemity" drawn from the three principles
of the Declaration of the Rights of Man, envisaged these rights as collective and realisable only by the
combined efforts of people, states, public and private associations, and the intemational community.

20 B Weston "Human Rights" (1984) 6 HRQ 257, 266.

21 Declaration on the Right to Development Adopted by General Assembly Resolution 41/128 of 4 December
1986. Article 1 states: "1. The right to development is an inalienable human right by virtue of which every
human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social,
cultural and political development, in which all human rights and fundamental freedoms can be fully
realized. 2. The human right to development also implies the full realization of the right of peoples to self-
determination, which includes, subject to the relevant provisions of both Intenational Covenants on Human
Rights, the exercise of their inalienable right to full sovereignty over all their natural wealth and resources. "
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context of the Pacific it can be argued that if under-developed nations have a right to development,
then other members of the international community have a duty to respect this bearing in mind
especially the sovereign rights of these nations which entitle them to: first, determine the pace and
form of their own development; second, to do so in a way which is conducive to a healthy
environment; and third, in a way which is conducive to peace.?2 It follows therefore that not only do
national Governments have an obligation to their citizens not to pursue policies or endorse, either
expressly or implicitly — usually by non-action — legal frameworks which put third generation rights
at risk, but also that other non-national agencies, such as the World Trade Organisation, the World
Bank, aid donors and international forums have an obligation to offer humanitarian assistance in
times of crisis. It may also be argued that these non-state agencies have an obligation to ensure that
their role in fostering development does not transgress or jeopardise human rights, including third
generation rights.23

111 VANUATU

In Vanuatu as in other Pacific island countries land is everything. "It is a place where ni-
Vanuatu can find food and his other basic needs. Land is linked with culture and family

relationships. Many people talk about land as "our mother."24

Bonnemaison writing in 1984 stated: 2’

In Vanuatu custom land is not only the site of production but it is the mainstay of a vision of the world.
It represents life, materially and spiritually. A man is tied to his territory by affinity and consanguinity.
The clan is its land, just as the clan is its ancestors. The clan's land, its ancestors and its men are a single
indissoluble reality — a fact which must be borne in mind when it is said that Melanesian land is not

alienable.

Reclaiming the land was one of the comerstones of the movement towards independence and a
key to national identity. It has in recent years also been the cause of political and racial instability,
notably in Fiji and Solomon Islands. At the same time land and its resources are seen as being

22 A Kiss and D Shelton /nternational Environmental Law (Transnational Publishers, New York, 2004) 12,
include the right to intergenerational equity, which is a matter of considerable importance in respect of land
and natural resources.

23 Although outside the ambit of this paper this has been a matter of concern with oil conglomerates operating
in Africa — see for example, C Nwobike "The African Commission on Human and Peoples Rights and the
Demystification of Second and Third Generation Rights under the African Charter: Social and Economic
Rights Action Center (SERAC) and the Center for Economic and Social Rights (CESR) v Nigeria" (2005)
1(2) AJLS 129.

24 R Nari, Director-General of the Ministry of Lands, address to the National Land Summit (25-29 September
2006).

25 ) Bonnemasion "Social and Cultural Aspects of Land Tenure” in P Larmour (ed) Land Tenure in Vanuatu
(Institute of Pacific Studies of the University of the South Pacific, Suva, 1984) 1.
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commodities which Pacific islands can, and should, exploit in order to earn hard cash. This is
evident in an Australian report entitled "Pacific 2020: Chailenges and Opportunities for Growth",
published in May 2006. This opens by stating:26

The overall performance of the Pacific island countries in the course of the past two decades has been
poor. The region suffers from high unemployment and joblessness, and governments are failing to meet
the expectations of their citizens. Several countries suffer from social or political instability, or serious
crime. Some face daunting health or environmental challenges. Without an upturn in economic growth,

the future for these countries is at best uncertain and at worst bleak.

It goes on to indicate that four out of five Micronesian countries had negative economic growth
and that in Melanesia only Fiji managed an economic growth rate over one per cent in the period
1990-2004 — although since 2006 Fiji's economy has declined while that of Solomon Islands has
improved. Throughout the region economic growth was lower than comparable developing
countries. The report suggests that there are three economic possibilities facing the region: failure to
achieve economic growth; maintenance of the status quo buoyed up by aid packages and outward
migration; and rapid economic growth facilitated by major reforms. The report advocates the latter.
It identifies as the major obstacles to positive economic growth: weak governance and poor
functioning of Government institutions; poor and insufficient infrastructure; insufficiently
developed regional co-operation and economic integration and lack of commitment to implement
reforms. The report focuses on five areas of productivity which it sees as needing development if
economic growth is to be achieved. These are: agriculture, fisheries, forestry, mining and petroleum,

and tourism.

These are areas of activity already being exploited and developed in the region often with little
thought being given to sustainability, the social and environmental impact on indigenous people, or
the long-term impact on the survival of Pacific islands subject to such exploitation. The exploitation
of what are primarily natural resources, while it might be good for the economy — at least in the
short term, can pose considerable difficulties and challenges for a range of fundamental rights. At
the same time it is clear that near neighbours are encouraging Pacific islands towards more rapid
development and greater exploitation of resources.

1n 2008 AusAID published a document entitled "Making Land Work" as part of its "Pacific land
programme".27 While not seeking to be prescriptive in its advice, the document suggests that reform
to land tenure can both deliver security to custom land owners and to investors. At the same time,
however, it suggests inter alia that land policies must reflect local needs and circumstances, that
long timeframes must be accepted, that stakeholders must be actively involved and that vulnerable
groups must be safeguarded. The Vanuatu example suggests that these various principles may be

26 http://www.ausaid.gov.au/publications/pdf/pacific2020.pdf (accessed February 2008).

27 AusAID "Making Land Work" www.ausaid.gov.auw/publications (accessed 21 May 2009).
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incompatible. Development is rapid. Lack of centralised land policy, planning, zoning and use
control mean that development is uneven, resulting in the displacement of some groups of
customary land users while excluding others from any benefits of development. Stakeholders are not
always involved in decisions, especially women, and where land is managed by trust boards, agents
or even government ministers, the views of stakeholders may be irrelevant. The language of land
law, especially relating to leases, continues to be an obstacle to understanding what rights and
interests are at stake, and any land policy reform that is put in place may be too little too late.

A further problem, however, is that invariably land reform is framed in Western concepts such
as registration of title and indefeasability of that title; cadastral survey; and the determination of
disputes by forums which may not consider fundamental rights, which may not be truly
representative — especially as both formal and customary forums tend to be dominated by men, or
which may be unconcerned with providing safeguards for vulnerable groups. In particular one
aspect which is not sufficiently addressed by "economic advisers" or "development consultants” is
the basic difference in perceptions of land. For non-Pacific islanders from developed countries, land
is a commodity, which can be traded like any other. For Pacific islanders, however, land is the
indigenous heritage of people.

Neither of the Australian reports pause to consider whether brakes should be placed on land
development or restrictions imposed either to prevent further foreign investment in land,?8 or to
regulate the forms of investment which are most desirable — for example sustainable logging of
renewable resources or diversity of agricultural productivity in partnership with customary land
holding groups.

While the 2008 document suggests that the way ahead is to reconcile customary land tenure and
development by "linking customary land into formal economic and legal systems, broad community
consensus, extensive technical and managerial skills and long timeframes and adequate funding",2?
it perhaps underestimates conceptual, institutional and practical difficulties.3?

The exploitation of land and natural resources in the region raises questions about: the right to
development and the right to a sustainable environment — and whether these two are compatible; the
internal and external forces that determine the pace of change and the issue of self-determination in

28 For example, the purchase of land for residential development by non-citizens could be prohibited — as in
some of the Channel Islands.

29 "Making Land Work", above n 26, 133.

30 See for example K Brown "The Language of Land: Look before you Leap" (2000) 4 JSPL
http://www.paclii.org/journals/fISPL/vol04/ (accessed 1 June 2008); S Farran "South Pacific Land Law:
Some Regional Challenges, Cases and Developments” (2001) 32 VUWLR 953; J Mugambwe "Judicial
Assault on the Citadel of Indefeasibility of Title under the Papua New Guinean Torrens System of
Conveyance" (2001) 5 JSPL http://www.paclii.org/journals/fISPL/vol05/ (accessed 1 June 2008).
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deciding priorities and policies; the duty owed by the national government to its citizens; and the
obligations of the international community towards Pacific Island countries.

IV CONSTITUTIONAL PROTECTIONS

The protection of property rights is recognised as a fundamental right.3! Indeed this is
acknowledged in most of the regional constitutions as a right separate from the right to privacy or
security from unwarranted search and seizure. What is meant or understood by "property” in this
context may include rights to land and other property or this may be unspecified. For example, in
Tonga there is no separate right to property but under section 1, Part 1 of the "Declaration of Rights"

it is stated under the "Declaration of Freedom" "all men may use their lives and persons and time to
acquire and possess property and to dispose of their labour and the fruit of their hands and to use
their own property as they will." In some cases this right to property is included among those with
respect to which discrimination is prohibited,?? although in fact discrimination in respect of certain
property rights, especially land, is a feature of the region.33 Elsewhere the right is stated to be a
right not to be deprived of property, or a right to due process, or a right to compensation.3* These

rights are closely interrelated.

A person may lawfully be deprived of their property in certain circumstances which can be
broadly divided into two categories: first where loss or confiscation of property is a consequence of
personal circumstance and occurrences such as bankruptcy, mortgage default, criminal activity, tax
liability or an order of court;3* and second where the Government appropriates such property for
purposes beneficial to the public.3¢ In this latter case there are a number of elements to be satisfied
if the deprivation is to be lawful. These include deprivation in accordance with the law; for a public

31 See, for example, ss 8 and 9 Kiribati; Article IV ss 3 and 5 Federated States of Micronesia, ss 40(1) and 64
(1)(c) Cook Islands; sections 8 and 9 Nauru; section 14 Samoa and Art 5(1)(j) Vanuatu. In Tonga property
may only be taken in time of war, or to make Government roads or for other works beneficial to the
Govemment (s 18). Note that in the Fiji Bill of Rights there is no express right to protection of property
which, given the ethnic discrimination in land rights in Fiji is perhaps not surprising.

32 See, for example, Kiribati, Nauru and Solomon Islands, Tuvalu, and Vanuatu.

33 For example, foreigners may not own customary land in any country of the region. In some countries non-
customary land may be owned by foreigners, for example, Cook Islands, Fiji and Samoa — although in
Samoa the Head of State must approve this — Alienation of Freehold Land Act 1972, s 6, but in others this is
also prohibited. Discrimination on the grounds of gender also occurs; see S Farran, "Land rights and gender
equality in the Pacific region” (2005) 11 APLJ 131.

34 See, for example, Marshall Islands Constitution, s 5.

35 For example in the case of insanity, divorce, acquisition by prescription or to effect a trust of property by
vesting title in the trustees.

36 Sometimes these may overlap, for example, where a person is deprived of their property because it is
dangerous.
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purpose;37 and in return for the timely payment of an agreed or just compensation determined by
taking into account the criteria specified either in the Constitution or in supplementary legislation.
Such compensation may include relocation or the provision of alternative land/housing as well as
financial or other non-financial compensation.3® Those deprived of their property should also have
the right to due process and access to the courts to challenge any such deprivation. These types of
provisions are very much modelled on Western-liberal conceptions of private property.

However, if Governments have a duty not only to observe the letter of the Constitution but also
its spirit then it is suggested that the right to property goes further than questions of due process and
just compensation in the context of state acquisition. The protection of property rights should be
seen as imposing a positive obligation on states and the wider community to adopt policies and take
measures which safeguard the property of Pacific island people, including — but not solely — land.

V THE VANUATU EXPERIENCE

The population of Vanuatu is not huge by international standards. In 2007 it was estimated to be
around 212,000, with an estimated annual growth rate of 1.46%. Thirty-two per cent of the
population is under the age of 14.3% Employment opportunities are limited and outward migration
almost zero. There is increasing urban drift. Many young people are now second or third generation
dwellers. They have no inclination to return to the original island homes of their parents and may
have no claim to land in the islands, especially if their parents are unmarried or have been married
but are now separated. Urban poverty and urban crime is on the increase, including property crime.
It has been suggested that the urban population will double in size in the next twenty years.40

The country's economy is based primarily on small-scale agriculture, which provides a living for
65 per cent of the population,*' fishing, financial services (offshore) and tourism.4? Unlike its near
neighbour Solomon Islands, Vanuatu has virtually no timber worth felling as its sandalwood forests
were cut down by traders long before independence, nor does it have large mineral deposits as is the

37 For example, public defence, safety, order, morality, health or planning and development.

38 See, for example, Constitution of the Republic of Palau Art IV, s 6; Constitution of the Marshall Islands, s
5(6); the Constitution of Solomon Islands 1978, s 8(1)(c)(i)

39 CIA  World Factbook: Vanuatu https://www.cia.gov/library/publications/the-world-factbook/geos/
nh.html#People (accessed 10 March 2008).

40 M Henare "Putting People First" (European Society of Oceanists Conference, Verona, 10 July 2008).

41 Some sources claim this percentage to be as high as 80. See opening speech at the National Land Summit by
the Minister of Lands in Government of Vanuatu "Nationa! Land Summit Final Report” (2007).

42 For an overview see hutps://www.cia.gov/library/publications/the-world-factbook/geos/nh.html#Econ
(accessed 1 June 2008).
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case in New Caledonia, Papua New Guinea or even Solomon Islands.*? Compared to Fiji 1slands it
has limited manufacturing or retail activity and its off-shore financial services and status as a tax-
haven are constantly under scrutiny. The challenges for Vanuatu are how to balance opportunities
for development with the needs of a rapidly growing population for whom there are limited
employment opportunities, a limited land mass - most of which is vested in customary owners, and
limited alternative resources. As elsewhere in the region there is pressure, both internally and
externally, for Vanuatu to attract inward foreign investment. One of its main means of doing this is
to exploit the land, either by way of tourism development, or by accommodating individuals seeking
second or holiday homes.

The consequence of this has been rapid land alienation in the last ten years, especially on the
capital's island of Efate, coastal land and small outer islands. Indeed it would appear from survey
maps accessed in 2007 that almost all the peripheral land of Efate has now come under leasehold
and other islands are also becoming the target of property developers. Not only does this mean that
all the coastal land is being potentially taken out of use for customary owners and the general public
— for leisure purposes for example, but these coastal leases tend to run inland over potential
agricultural land,** and also into areas of natural bush designated suitable for a national park in the
north-west of Efate.

The situation in Vanuatu is due to a number of factors. First, because so much land had been
alientated to foreigners in the century before independence when the 1980 Constitution returned
land to customary ownership, it was necessary to put various transitional provisions in place.
Among these was a power reserved to the appropriate Minister to manage land where the identity of
custom owners could not be established or where there was a dispute as to who the rightful owners
were. 5 This power continues so that even today the Minister of Lands yields considerable and often
unaccountable power over land which is not public or state land. In particular he has the power to
grant leases over land. The fact that the Minister can give good title to a lease means that anyone
seeking to lease land — especially an increasing number of land-developers or estate agents, who are
invariably ex-patriates, far prefer to acquire land held under the Minister's powers than to go to the
trouble of dealing with custom owners, who may be difficult to ascertain, undecided and lacking
unanimity. Ministers of Lands have therefore been key players in granting a high percentage of the
many leases which currently exist.46

43 Although there have been proposals to re-open the iron ore workings at Forrari on the north- east coast of
Efate.

44 A number of former cattle ranches have already succumbed to sub-division. As organic beef is one of the
important agricultural exports of the country this may be under threat if this type of land use continues.

45 Constitution of the Republic of Vanuatu, Art 78(1).

46 S Farran "Ministerial leases in Vanuatu" Working Paper (2003) 9 JSPL available online
http://www.vanuatu.usp.ac.fj/ (accessed 1 June 2008).
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Second, while foreigners who had acquired freehold titles prior to independence could no longer
hold such titles to land — as freehold was abolished entirely, they could enter into leases of land.
Thus leases became an integral part of the Vanuatu legal landscape. Initially these were primarily
agricultural leases of thirty or forty years' duration. Under the Land Leases Act (Cap 163) however
there is scope for leases to be of seventy-five years duration, and as the shift has been away from
agricultural leases to residential leases, this period has become common, as has the use of sub-
division of larger plots — many of which were formerly agricultural holdings, usually by developers.

Third, the introduction of the foreign concept of "strata titles", has facilitated the process of sub-
division further. Although the purported aim of the Strata Titles Act 2000 was to provide for the
sub-division of buildings into separate lots by registering a strata title plan and thereby afford
security to small businesses in shared urban buildings, it is evident that the Act has been used for the
sub-division of undeveloped land outside the urban areas and that this is in fact facilitated by
amendments made to the original Act in 2003. As the Land Leases Act already provides for sub-
division it is suspected that the Strata Title Act has been used because it lacks the safeguards for
lessors — the custom owners — found in the Land Leases Act.

Fourth, and perhaps irenically, political instability elsewhere in the region especially in Fiji
Islands and Solomon Islands has seen an upswing in tourism to Vanuatu. Visitors are bombarded
with the advertisements of property developers who are keen to sell them land, which can be found
in the in-flight magazine of the national airline, on the internet and in the shop-front windows of
high street estate agents in the capital Port Vila.

This surge in land alienation, whether by the Minister, by developers or representatives of
custom owners has led to much of Efate and a number of the off-shore islands coming under
leasehold. In 2002 it was estimated that a quarter of the entire istand of Efate was under leasehold,
with the majority of leases being on prime coastal land.*? In 2008 it was estimated that as much as
fifty percent of Efate was under lease.® Significantly, the majority of these prime site leases are not
held by indigenous people but by foreigners. In the peri-urban area of Port Vila customary land
owners are finding themselves squeezed out and the general public is being denied access to
beaches, the reef and former gardening land. Escalating urban migration has led to a number of
squatter settlements within and on the outskirts of Port Vila — most of which are not seen by tourists,
increased inland bush clearing for food cultivation, increased theft from gardens and problems of
law and order. This is turn has led to suggestions by some traditional leaders that freedom of
movement should be restricted so that islanders who do not have customary land on Efate are
prevented from settling on the land of others, and that young persons who cause trouble should be

47 Ibid. This was a statistical calculation based on close scrutiny of all registered leases outside the Port Vila
municipal boundary.

48 J Fingleton, A Naupa and C Ballard "Village land trusts in Vanuatu: ‘one common basket' in "Making Land
Work" above n 26, Vol 2, 21, 24.
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“sent back to the islands". Research undertaken in 2007 indicated that where properties had been
acquired and developed by non-ni-Vanuatu, self-help security measures were increasingly evident,
including the use of guard dogs, private security patrols, barriers across roads, electric gates and

razor wire above walls and fences.*?

Vanuatu is not oblivious to the problems of rapid land alienation and the threat to the property
interests of indigenous people. During the course of 2006 a number of provincial meetings and
consultations took place to consider land issues.3? These culminated in a National Land Summit in
September 2006. The aim was to review issues of land management and development. In particular
a need to address issues of land ownership, fair dealing, and the role of Government in the
management and development of land were identified as key issues. What was interesting about the
Summit was not only that it generated considerable public debate and participation, but also that
although it was facilitated by donor funding, the outcomes at first instance were those of the
indigenous people.

These were articulated in a list of twenty resolutions many of which sought to strengthen
customary property rights. In summary these were: the law should recognise and give effect to
communal ownership of land; the central and provincial governments and the National Council of
Chiefs should work together to document the custom (kasfom) that determine ownership, land
policies, boundaries and land dealings; greater awareness of the existing (plural) legal and economic
framework should be undertaken; the current law of leases should be reviewed; lease agreements
should be made comprehensible and inclusive in their negotiation and agreement; certificates of
negotiation should be subject to increased scrutiny and publicity, especially at the local level; the
Minister should cease to have the power to approve leases over disputed land; abuses of the use of
strata title should cease and land owners be involved in their approval; real estate agents should be
regulated; lease rental and premium rating should be reviewed and reformed; pre-approval
conditions directed at ensuring sustainable development should be put in place and effectively
enforced; physical planning and zoning laws should be strengthened and a sub-divisions policy put
in place at national and provincial level, and efforts should be made at all levels and to all sectors of
the community to raise awareness of sustainability issues.

Following the Summit a local Steering Committee was formed to take matters forward. 2008
was envisaged by the Lands Steering Committee as the year in which there woould be increasing
public awareness of the land issues highlighted at the 2006 summit, leading to a new Land Law Act
in 2009. Whether this latter target will be met remains to be seen. However, some steps have been
taken. For example, immediately following the Summit a moratorium was imposed on the granting

49 S Farran "Selling the Land: Should it Stop?" (Society of Legal Scholars Conference, Cambridge, April
2008).

50 National Land Summit, Final Report, above n 40, 15.
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of new sub-divisions and the surrendering of agricultural leases;3! detailed draft laws have been
formulated to govern land use; guidelines for land sub-division have been drafted; fieldwork has
been started to establish customary boundaries and case-studies have been undertaken to establish a
factual understanding of customary tenure at ground level. Proposals that the power of the Minister
of Lands be curtailed have not been successful, probably because this would have entailed the
Minister himself introducing the motion. It might also be noted that many of those who are in power
have vested interests in land development, for example because they come from those areas
benefiting most from this, especially Ifira,52 and may be politically reluctant to "kill the goose that
lays the golden eggs".

A second consequence of the Summit was that aid funding was found to support a consultancy
"review" team to come up with proposals. In 2007 the Review team produced a report which
suggests that key issues which needed to be addressed were: lack of a national land policy,53
weaknesses in land administration and a need to reform the law. It has proposed aid-funded
programmes to build capacity and good governance in the public sector and to strengthen the
various institutions which facilitate land transactions. While these proposals may improve the
administration of land dealings it is questionable whether they will address a more fundamental
question which is whether the continued alienation of land to predominantly foreigners, is
compatible not enly with the sustainable development, peace and security of the people of Vanuatu
but with the fundamental right to live on their own land. These measures will also not address the
question, left unanswered by the provision in the Constitution that all matters pertaining to land
should be determined by reference to custom, namely what is that custom and is it compatible with
human rights?

At the time of writing an interim coalition Government is in power pending national elections,
for which a large number of candidates are putting themselves forward, many as independents.
Government changes may mean that some of the impetus of the National Land summit and its
resolution will be lost.* In the meantime there is real concern among local people, especially those
who are not benefiting from the economic profits of land alienation, or who have made short-term
gains but see longer-term misery ahead.

51 It now appears that the moratorium was never implemented (A pril 2009).
52 See Fingleton, Naupa and Ballard, above n 47, 24.

53 Guidelines for which were subsequently published in the 2008 "Making Land Work" Report by AusAID
referred to above n 26.

54 At the time of going to press the elections have been held. A new Government is in place, but not one of the
land resolutions have been given effect although the Vanuatu Government has produced a drafi "Land
Sector Framework" 2009-2018" document — with the help of AusAID.
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As with so many areas of development there is a tension. Although a number of the resolutions
of the land summit indicate that the appropriate response lies in improved central administration, in
many ways this is at odds with resolutions advocating more involvement by customary land owning
groups, a greater role for chiefs, and non-governmental agencies, such as the Vanuatu Cultural
Centre. Enhancing the role of customary custodians of land could be a double sided sword. A recent
example emerges regarding claims for compensation in repect of damage to property caused by the
construction of a round-island road under a Millenium Development project funded by the United
States of America. The executive of Efate island council of chiefs, the Vaturisu, decided on 22 July
2008, that any claim was to be directed to a nominated spokesperson on the council.?3 Should there
be any disputes then these were first to be referred to the village level and as a final resort to the
Vaturisu. While this will leave the construction company free to get on with its work and the project
managers need not concern themselves with issues of compensation, it does mean that individuals
who have a constitutional right to the protection of property and against unjust deprivation of it, 36
are effectively being denied access to the Supreme Court, which is the court of jurisdiction for
alleged breaches of fundamental rights.>’

There is also a fundamental dilemma between the rights of individuals to manage and, if they so
want lease their land, for seventy-five years and use the money as they wish — exercising their social
and economic rights, and the need to preserve land for future generations. Money realised by the
premium and rents attaching to a lease are not the sole beneficial property of the present customary
owners — as illustrated by the case of Noel v Tofo mentioned above. Therefore any monies should be
placed in trusts and managed accordingly. Frequently this does not happen. Where is does, the
management of funds may lack transparency, beneficial distribution may be inequitable and sound
financial management may be questionable. This is not solely attributable to lack of probity —
although that too may be a problem, but to lack of understanding regarding the institution of the
trust — which is after all an introduced concept, and lack of appreciation of the duties and obligations
of the trustee role. As a consequence, it can happen that funds realised by the granting of leases are
rapidly consumed or dissipated.

In countries such as Vanuatu, with restricted usable land because of the steep volcanic interiors
of islands and poor access, land is not limitless. As elsewhere in the Pacific region many of the
population remain dependent on the land for subsistence, and may have nowhere else to go. The
challenge is therefore how to ensure "that traditional land tenure systems remain viable and relevant
in a global economic system propelled by market forces".%® This is a question which should engage

55 (24 July 2008) Vanuatu Daily Post Port Vila 4.
56 Constitution of the Republic of Vanuatu, Art 5(1)(j).
57 Ibid, Art 6(1).

58 H Amankwah "Traditional values and modemn challenges in property law" (2007) 11 JSPL
http://www.paclii.org/journals/fISPL/voll Inol/ (accessed 1 June 2008).
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not just national Pacific Governments but also the international community. It is a matter of
fundamental rights. If there is to be development then more effort will have to be made to ensure
that it is sustainable, not just for the "get-rich quick" present generation but for future ones. In 2006
the National Land Summit held a National Youth Essay and Poster Competition. A twelve year old
prize-winner wrote this:°

By the year 2015, people might have sold out most of their lands which is not good. If they continuously
sell their lands, where will their fourth or fifth generations live? Maybe they will be sitting along the
streets begging for food and without any jobs. So [ think that that's not a good stage for people to be at,

or else Vanuatu will get worse than other Pacific islands.
Vi  CONCLUSION

The relationship between economic development and human rights is a difficult one. Internal
and external pressure to attract inward investment, improve opportunities for participation in a
monetary economy and achieve capital growth may mean that individual needs are sacrificed or
shelved to meet national growth plan targets, which in turn are geared to satisfying regional goals or
international standards, for example, to enter into an EU-ACP agreement or to comply with WTO
membership criteria. Incentives for economic development and participation in its benefits can lead
to widespread and sometimes gross inequalities of wealth with the gulf between the rich and poor
leading to social unrest and civil disturbance. This may be aggravated along ethnic lines where
wealth or resources are perceived as being enjoyed by one particular group at the expense of
another. This economic aparthied may be particularly noticeable in countries which are shifting
from subsistence agricultural to monetary economies and are experiencing considerable urban
migration and where the disparity in disposable wealth between those who can participate in and
benefit from a monetary economy and those who cannot, may be especially great.

Of course it may be argued that these negative trade-offs for economic growth are merely
temporary and that ultimately equality, freedoms and needs will all be met and that civil and
political rights will thrive. The truth is‘, however, that often economic development is taking place so
rapidly that the victims of it are left behind and long-term consequences are conveniently ignored in
favour of short-term gain. Moreover inequalities of wealth combined with inequalities of political
power can result in a self-perpetuating system of human rights denial, especially where those who
most benefit seek to preserve the unequal status quo. It is rare therefore to find development
matched with an enhancement of civil and political rights as well as economic and social rights.

Unless land issues are addressed and seen as being integral to concerns about human rights, then

all other rights may be at risk.

59 L Laliet "Youth and Land in 2015" in A Naupa Youth and Land in 2015: Selections for Vanuatu's 2006
National Land Summit Youth Essay and Poster Competition (Australian Governmenv/AusAid, Port Vila,
2006).
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PART THREE

USING LAND, USING LAW: CHANGE AND TRADITION

7. Law, land, development and narrative: a case-study from the South Pacific’,

(2010) 6 International Journal of Law in Context 1-21

8. ,,Navigating Changing Land Use in Vanuatu’, (2011) 33 (2/3) Pacific Studies 250-
268

Introduction

The publications in this concluding part of the collection pick up a number of earlier
themes such as the impact of colonial administration, the legacy of land alienation,
the plurality of laws, systems and structures that prevail and the tensions between
using land for development and retaining it for inter-generational security. This is
justified not only because each publication was directed at a different readership but
also because present litigation, or a snapshot of a land register, is a moment in a
much longer continuum of events. The land dispute which reaches the court is
unlikely to be due solely to a contemporary event although proceeding to litigation
may be triggered by this (for example, an agreement to lease, the grant of a
negotiating certificate, or the receipt of a lease premium). At the same time, however,
the aim of these two publications was to present the armoury of the law as a possible
positive force for change which indigenous ni-Vanuatu could commandeer for their

own ends.

The preceding part has suggested dissmpowerment of indigenous people and their
laws. This part, which consists of two published articles, focusses on how local
people are taking ownership of legal change and legal tools and using them for their
own ends. While not losing sight of the importance of custom and customary law
which has been highlighted in the preceding parts, it is important to note that custom

often survives because it is adaptable, flexible and accommodating. Custom,
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however, does not exist independently of those who practice and observe it. The two
publications in this part examine how human agency intervenes to make laws , fit for
purpose’, especially in an environment in which people are using their land in new
ways or adopting new forms of land governance. One of the significant aspects of the
research evidenced in these two articles is that unlike the situation confronting
aboriginals in Australia, for example,' land claimants do not have to demonstrate that
custom 1is ,,frozen in time’ but rather that traditions of change which are integral to
custom can be used to justify contemporary adaptations.” In this way these too can
become part of custom, creating perhaps new forms of legal pluralism adapted to

twenty-first century challenges.

The first publication (Publication 7) explores this adaptive approach through case
law, looking in particular at the narratives brought into court to support land claims.
The term ,,narrative’ was used deliberately to convey the continuing importance of
oral tradition in Vanuatu and to capture the fluid and accumulative possibilities of
such narratives especially when they are being delivered in a legal context. The
importance of oral tradition as cultural heritage is widely recognised in the Pacific
and elsewhere, but as a reliable source of historical events it has often been
challenged, not least because oral history, while it may provide evidence in lieu of
documentary evidence or fill gaps in the latter, is also susceptible to ,the blending of
incident and interpretation” and can present verification challenges. While the
Common Law incorporates elements of ,story-telling’ as a tool of litigation

(especially in jury trials),” there is concern that each time the narrative is expressed it

''See S. Clarkson, ,,Yorta Yorta: the effect of changes in traditional laws and
customs in native title determinations’ (2000-2001) 21 U. Queensland L.J. 235-239.
* A common example in the Pacific is the integration of Christian mores into custom
and tradition.

3 J. Burrows, ,Listening for a Change: the Courts and Oral Tradition’ (2001) 39(1)
Osgoode Hall Law Journal 1-38, 5. See also The Members of the Yorta Yorta
Aboriginal Community v The State of Victoria and Others BC9806799, Federal
Court of Australia. 18 December 1998 per Olney J at para 24, who refers to '[t]he
difficulties inherent in proving facts in relation to a time when for the most part, the
only record of events is oral tradition.

* L. Kadoch, ,,Seduced by Narrative: Persuasion in the court room (2000-2001) 49
Drake Law Journal T1-124.
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not only changes the previous narrative, but itself becomes already part of the past.’
Consequently in formal court systems based on the Common Law, rules of hearsay
exclude most of the evidence that might be included in oral narratives. Arguably
these concerns may reflect western-centric views and may be seen as less of a
problem where the past is the lived present; where the blending of incident and
interpretation is accepted as integral to the story-telling; and where the strict rules on
admissibility of evidence are either modified or ignored, as is the case with the courts

in which the cases which are considered in this publication, are heard.

The admissibility of oral evidence is also an acknowledgment of autochthonic
sovereignty in so far as ,.Such narratives enable indigenous systems of thought and
identity that have been damaged or denigrated by colonialism to be recuperated and
affirmed as authentic’.® Recognition of the role of narrative and the relevance of oral
histories is in a way, therefore, a counterbalance to past colonialism and present neo-
colonialism. At the same time however, narrative in the legal setting is not solely
about reclaiming or recuperating an indigenous identity. The process and adaptation
also influences future identity (for example, by presenting simplified lineage claims,
using documentary evidence to support oral claims, or by presenting evidence
through language translation). In some ways this process of re-shaping is consistent
with traditional notions that ni-Vanuatu are ,people of place’,” because place (the
land) is itself being changed through new or different forms of use, rights and
association. In this way the law report becomes itself evidence of custom and a lens

on the colonial and more recent past.

The aim of Publication 7, was not only to arrive at a better understanding of patterns
of customary land tenure through the use of legal tools, but also to demonstrate that
indigenous litigants were in many respects taking ,,ownership’ of the process of

litigation and not merely passive receptors of imposed and introduced laws and

SA. Stratton, ,,Courtroom Narrative and Findings of Fact: Reconstructing the Past
One (Cinder) Block at a Time’ (2003-2004) 22 QLR 923-924.

S P. Lenta, ,.The Tikoloshe and the Reasonable Man: Transgressing South African
Legal Fictions’ (2004) 16 Law & Literature 353, 356.

7 J. Simo, states for example, ,Melanesians entire lives are grounded in their land’,
,Land and the traditional economy: “Your money, my life” Hu I kakae long basket
blong laef’ in Anderson, T., and Lee, G., (2020) In Defence of Melanesian
Customary Land, AID/WATCH, 40-44, 41.
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processes. In this context transfer and transformation can be seen as acting together
as an expression of a new legal hybridity which sits somewhere between customary
and introduced legal systems and is illustrative of the articulation of a form of

sovereign autonomy.

This theme is continued in the second publication, (Publication 8) which completes
the collection. Originally given as a conference paper, this article draws on field
studies undertaken by members of the World Bank project J4P, (Jastis Blong
Evriwan) based in Vanuatu and to which I have referred in the Introduction to this
collection. The significance of the project was the data that emerged as a result of
extensive statistical analysis and located case studies, which together provided
considerable insight into contemporary land use which could be used to inform

future policies and law reform under the national Land Sector Framework 2009-18.

This publication reflects the research challenges which confronted the project and
which are themselves symptomatic of some of the problems which developing
countries encounter, such as uncoordinated or unsustainable aid-funded interventions
and shortfalls in human and physical resources. Nevertheless the two island case
studies provided me with valuable insight into land tenure in transition and examples
of adoption (for example, the land trust), and adaption (for example, using lease
registration to secure customary land rights). Evidence of a growing awareness of
non-customary land laws and of customary land owners taking advantage of these
laws to achieve land security for themselves was also grounds for modest optimism

for the future.
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*Int. J.L.C. 1 Abstract

This article explores a primary source of legal studies, case-law, as a form of narrative in the context
of indigenous land rights, and considers how this narrative negotiates pre-colonial land claims in a
post-colonial context. Its case-study is the South Pacific island country of Vanuatu, a small-island,
least-developed, nation-state, where laws introduced under Anglo--French colonial administration are
still retained and sit uneasily alongside the customary forms of land tenure which govern ninety
percent of all land in the islands. The article looks at the traditional and changing role of narrative
presented as evidence by claimants and their witnesses against a context of rapid social and
economic change, and asks whether the metamorphosis of narrative signals the future survival or
imminent demise of customary indigenous land rights and what that might mean for these island
people faced by the pressures of development.

Introduction

The role of indigene as narrator or the central figure of narrative, while not commonplace, is not
unfamiliar in literature. If narrative is to be understood as the telling and interpretation of events, real
or imagined, for the benefit of others, then the proposal here is that narratives of land, especially
those narratives used to support claims to land, play a significant role in shaping and understanding
the identity of indigenous people and their relationship to land. The focus of this article is the
Melanesian country of Vanuatu, which is located in the south-west Pacific. It is a country of around
eighty islands and more than one hundred languages.* The majority of its population of just over
200,000 are indigenous ni-Vanuatu.

Melanesian people are people of place.? A person's identity is closely bound with where he or she is
from. Thus in Vanuatu, while a person may reside in the capital, Port Vila, they are ‘of/from Tanna’ (
manTanna/womanTanna ) or one of the other islands, and often more specifically a locality within that
island. Narratives relating to land are therefore narratives of being and belonging, aswill be seen by
the importance of identity of place. They are historically narratives of origin and survival, as is
evidenced by stories of descent and rationales for relocation. In the contemporary legal framework,
narratives are used as evidence to support land entitlement claims in an environment in which rapid
land alienation under leasehold is taking place, much of it to non-indigenous people, although
narrative also reveals the long history of such alienation. These narratives are bridges, negotiating the
space between the *Int. J.L.C. 2 claimed past and the asserted present, and they are also lifelines
for an uncertain future in a country where, despite the fact that approximately eighty percent of the
population still depend on subsistence farming, land and its resources is increasingly seen as having
commercial value, which should be exploited to meet development agendas. Indeed, the very
existence of customary land tenure, with its uncertain and frequently disputed legitimacy, is seen as
an obstacle to the smooth progress towards using land as a marketable commodity which can be
freely traded.

The narratives under consideration are taken from recorded law cases. In recent years, disputes
relating to land have been adjudicated by local, island and customary courts and the decisions
recorded in law reports which are now being made publicly available. Although since 2001 it has been
the Customary Lands Tribunals which have jurisdiction over land disputes, and indeed since their
inception they have heard around 200 cases, most of the case-law for this paper has been taken from
the Island Court reports.? Case-law is one of the primary sources of the ‘literature of the law’. These
narratives of indigenous claims to land provide insight into past and present customary law, which is
one of the official sources of law applicable in the country. In particular, free from the rules of
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procedure and evidence that constrain the more formal court system, these case-studies reflect value
systems in a shifting environment, where custom and customary law must work alongside bills of
rights in written constitutions and the provisions of international conventions without losing its way. At
the same time, the recording of narrative as evidence to support legal claims, and which converts oral
histories into written records, imposes a form on narrative which may reshape it for future
generations. Thus, the narratives which are brought to support land claims, by the claimants
themselves and their witnesses, are both the telling of stories (the local term storian is often used),
and the interpretation of events in order to achieve a particular outcome. The purpose of looking at
case-law as narratives of indigeneity is not only to arrive at a better understanding of customary forms
of land tenure and why these are often seen as being inimical to development and incompatible with
introduced forms of land tenure, but also to consider how the narrative negotiates the space between
the past and the present, between tradition and change.

The article commences by considering the historical and legal background to the present context in
which land claims are being brought to the attention of the courts. It then looks at the nature of
indigenous or customary land tenure, which is both evidenced by narrative and determines the
narratives to be presented. Because custom in the country is not homogenous, different forms of
customary tenure emerge from the body of case-law, both confirming this state of affairs and
illustrating it. However, the narrative also shows that despite the persisting theme of difference there
are similarities, and also that, far from being uncertain and unascertainable as is sometimes claimed
by those who would suggest that the elusiveness and uncertainty of customary land tenure is an
obstacle to land development, the grounds for customary land claims in a particular custom area are
generally clear. What are more often in dispute are questions of fact rather than customary law. The
article then looks at the framework and institutions for the adjudication of disputed land claims, noting
the uneasy alliance between mechanisms for dispute resolution introduced under colonial and
post-colonial influence and traditional dispute resolution practices residing in the role of chiefs, local
councils and the power of ‘Big men’. The article then examines reported cases to demonstrate how
this information, which is produced to support or refute land claims, works in two ways: as evidence of
narrative of indigenous land claims, revealing in its telling the relationship of indigenous people with
the land; and, as narrative of evidence, the way in which stories and histories are used to link the past
with the present to assert land rights which will survive into the future. Here, consideration is given to
the way in which the *Int. J.L.C. 3 use and purpose of narrative, the forum in which it is used, the
form in which it is presented and the background of those who hear it, may shape and change the
narrative and consequently the customs which are related. The article concludes by reflecting on what
can be learnt from these narratives and how pausing to listen to the stories might contribute to future
dialogue on land issues in Vanuatu.

The historical and legal background

In common with many Pacific islands brought under colonial influence, indigenous land holdings and
traditional culture and customs were disrupted by contact with Europeans. In the case of Vanuatu this
was an Anglo--French Condominium government established in 1906. In the narratives of land claims
there is reference to the land agents of this colonial government and their role in adjudicating
disputes. There is also reference to the alienation of land to missionaries to set up churches and to
settlers to establish plantations and farms in the early days of contact with outsiders. Later, land was
taken by colonial authorities for public and administrative needs, but disputes over public land rarely
feature in the case-law. The picture that emerges is one in which traditional patterns of land tenure
were disrupted and influenced by this period of contact. Each case is only a microcosm of the larger
picture. In the New Hebrides, as it was called, about two-thirds of land at one stage was in the hands
of foreigners, and at the date of independence about twenty percent of the land remained alienated.
Demands to reclaim the land fuelled agitation for independence, which was achieved in 1980. Many
litigated claims to land traverse the pre-independence and post-independence period, and indeed this
continuum is often essential for establishing a valid claim. This sense of continuity and rupture is
reflected in the independence Constitution of the Republic of Vanuatu which, overnight, restored title
to all the land, apart from a very limited amount of public land, to the indigenous custom owners,* and
provided that the rules of custom should form the basis for the use and ownership of land. To give
effect to this, the Constitution stated that only indigenous citizens could have perpetual interests in
land,” thereby abolishing the concept of freehold, which had been introduced by the imperial powers.
It is this fundamental constitutional right which underpins land claims. Settler occupants were required
to vacate the land -- subject to compensation payments -- or to enter into fixed-term leases, governed
by introduced principles of law, with the custom owners. This sudden shift gave rise to two basic
problems. First, after a period of colonial settlement dating back to 1830, the original custom owners
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could not always be ascertained and, even if they were, their claims might be disputed, especially if
these purported owners negotiated leases which were subsequently challenged. Often identifying the
custom owners took time. In the interim a number of people may have exercised rights over the land,
either by occupation or cultivation, or under a lease or licence. The probability of disputes and the
number of counter-claimants was high, especially in those areas historically most affected by colonial
settlement. Second, while there had been a dual system of customary land tenure and introduced
leasehold tenure under, and before, the period of Condominium government, the constitutional fiat
necessitated retaining the legal institution of the lease in order to accommodate existing foreign
settlers and to encourage the post-independence investment and development of land. Consequently,
a parallel system of land tenure persists. While land held under customary land tenure --
approximately ninety percent of the land in Vanuatu -- cannot be alienated, it can be leased for a
period up to seventy-five years, either to other indigenous people or to non-indigenous people. Once
a leasehold is secured over land, that land can be subdivided, developed and also used as security
for mortgage finance -- banks and lenders are *Int. J.L.C. 4 reluctant to lend against the security of
land held under customary tenure for a variety of reasons.® Not only do different legal regimes apply,
but disputes are heard by different courts. Under the Land Leases Act 1983, only the Supreme Court
has jurisdiction to hear disputes concerning leases.” Disputes relating to customary land are,
however, outside the jurisdiction of the Supreme Court and must be adjudicated by different courts
(see below). Often, however, there are difficulties in drawing lines between customary land tenure
matters and introduced land tenure matters, especially if the same plot or area of land is subject to a
multiplicity of rights and interests. There are, therefore, parallel narratives taking place: those before
the Supreme Court and Court of Appeal, where parties will usually be represented by lawyers, and
where much may turn on the interpretation of legislation or the application of principles of case-law
drawn from national or overseas jurisprudence; and those being articulated in the lower courts, where
parties are frequently unrepresented, where the adjudicators may or must themselves be
knowledgeable in custom and will invariably bring their own knowledge and views of custom to the
process, and where there will be little if any written law to guide the parties. It is with this second
category of narratives that this article is concerned.

The nature of indigenous land tenure in Vanuatu

The narrative of cases brought before the courts that adjudicate customary land claims reveals much
about the principles of customary land law. These narratives, which are told and retold in
contemporary settings, emphasise the importance of land to the identity of ni-Vanuatu, and
demonstrate how the past informs the present and provides a continuum between tradition and the
challenges of today. In recent years, concerns have been asserted that there is uncertainty regarding
what the customary land tenure law is. For example, the ‘Final Report of the National Land Summit’
states in respect of the identification of legitimate custom land-owners, that one of the problems was
that there were ‘no clear custom rules available for chiefs to go by’ (Tahi, 2006, p. 24). Similarly,
writing about the land tenure system of South Efate, Fingleton and colleagues have stated that ‘there
is confusion about what is customary and how far kastom can form the basis for modern land tenure’
(Fingleton, Naupa and Ballard, 2008, p. 29).2 Consideration of the case-law, however, suggests that
this confusion is far less than might be claimed. While there may be dispute as to the weight to be
attached to certain evidence, or dispute as to facts, the customary principles for establishing land
claims are generally clear. So, for example, it is possible to learn from the narrative that traditionally
rights to land were created by settling on the land and building the first nasara or meeting place there.
? Subsequently, title could be established through the physical evidence of graves, boundary *Int.
J.L.C. 5 markers, the planting of trees, and oral evidence of lineage and certain ceremonies.*’ In
some cases, people from one island were allowed to settle on land in another island, either because
of established blood or affinity links or as licensees fleeing disaster or fighting on their home island.
These migrants came under the guardianship of the custom land-owners. The transfer of land from
one generation to the next was in some areas matrilineal, and in others patrilineal. Sometimes it
would change from one system to the other, and then back again, or be ambi-lineal. Tracing
genealogies, therefore, was, and still is, an important aspect of land claims and is often contentious.
Similarly, there may be differences in interpreting the applicable custom.**

The reasons for claiming that customary law relating to land is uncertain or difficult to ascertain are
unclear, but may well be influenced by the agenda of the claimant. Those who advocate facilitating
the commoditisation of land may seek to avoid engagement with customary land tenure because it
has a number of features which are unsatisfactory from a development point of view: for example, it is
flexible, subject to different interpretations, unwritten, tricky to prove and subject to dispute. Others
may find it convenient to present customary law as obscure and intelligible only to a select few, in
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order to preserve its manoeuvrability, or to maintain secrecy about certain aspects of knowledge
which are central to customary land laws. Even in the narrative presented in court, there may be no
way of knowing, at least as an outsider, what is being withheld or manipulated to meet the demands
of the forum of presentation and the needs of the claim.

Knowledge and the ability to use knowledge is power. Indeed, one of the issues raised by using
narrative as evidence in a public forum is that it breaks traditional secrecy and guardianship taboos
surrounding custom knowledge.” It may therefore also be the case that the evidence narrated in
court is incomplete or changed, not only due to faulty memory or for a teleological purpose, but
because there may be worse sanctions than losing a case. Also, the way in which narrative uses and
relates custom may vary depending on who is the narrator. Over time this knowledge may become
weaker, either because the keepers of the oral knowledge of custom become dispersed or
disempowered with increased urbanisation, migration and the breakdown in traditional social
ordering, or because there is diminishing respect for the keepers of knowledge, or because the
knowledge becomes diluted or polluted by other influences. The narratives of customary land claims
are therefore presenting interpretations of customs which are legitimated by links to the past but
which are serving present purposes. In particular, the content of the narrative may be influenced by
the purpose for which it is being used and also by the arena in which it is presented. This can vary
from a gathering under a tree or at a chief's house, to a formal court in the capital, Port Vila.

Adjudicating land claims

The process of adjudicating land claims has become increasingly formalised. Traditionally, land
disputes were resolved in custom, a process which seems to have survived the Anglo--French
Condominium, except where such disputes were between indigenous and non-indigenous land *Int.
J.L.C. 6 users and occupiers.”® At independence, in line with the constitutional provisions to give
effect to the application of customary law to land,** Island Courts were charged with resolving land
disputes, with appeals going to the Supreme Court.”> Any Supreme Court judge hearing an appeal
had to appoint two or more assessors, who were knowledgeable in custom, to sit with him.

The Island Courts Act 1983* conferred power on the Chief Justice to establish such courts
throughout the country. The jurisdiction of each court was to be determined by the terms of the Chief
Justice's warrant for that court, although the Act envisaged Island Courts having both civil and
criminal jurisdiction. They were to be supervised by a chief magistrate, but it was the President of the
Republic ‘acting in accordance with the advice of the Judicial Service Commission’ who was to
appoint ‘not less than three justices knowledgeable in custom for each island court at least one of
whom shall be a custom chief residing within the territorial jurisdiction of the court’.*” The court was
fully constituted when sitting with three justices and a clerk, and the court was to ‘administer the
customary law prevailing within the territorial jurisdiction of the court so far as the same is not in
conflict with any written law and is not contrary to justice, morality and good order’.** The procedure of
these courts was established in subsidiary legislation.”* The first courts were set up in 1984, and by
1999 there were eight such courts.?® This meant that a number of areas did not have a court to hear
disputes relating to customary land. Indeed, it has been suggested that ‘[T]he most obvious problem
is the fact that many of these courts exist in name and warrant only. Adequate funding and personnel
are lacking, so most island courts are mere fictions. Those that do operate tend to do so sporadically,
resulting in large delays for complainants.’®* Although some of these issues have been addressed, it
is still the case that there are only eight island courts, which means that many islands (out of the total
of around eighty), even large ones such as Pentecost, are without a court.

More fundamentally the jurisdiction of those courts that were established under warrant encompassed
not only people from different islands but also people observing different customs. This was hardly
surprising, as ‘Vanuatu is very ethnically diverse, with approximately 108 distinct linguistic and cultural
groups ... with such cultural diversity there is no such thing as a single custom law that applies to all
of Vanuatu ... [a] person may therefore be judged by justices who operate under customary norms
that they are not familiar with’.* The probability of complainants not being satisfied with the
adjudication of disputes or with the outcome was therefore high. As a result, almost all cases were
appealed to the Supreme Court, creating an insurmountable backlog of cases. Twenty years after
independence, the Supreme Court refused to hear any more land appeals. In 2001, the civil
jurisdiction of Island Courts to hear customary land disputes was removed.” *Int. J.L.C. 7 However,
this did not remove the jurisdiction to consider cases pending before them, and eight years later
Island Courts are still ruling on land cases.
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The Customary Land Tribunal Act 2001 set up a new tier of courts to consider and rule on customary
land claims. At present there is no appeal from the decisions of the highest Customary Land Tribunal
to the ordinary courts, although the Supreme Court has a supervisory function under section 39.*
Moreover, not all areas yet have Customary Tribunals, and the efficiency of those that do exist has
been questioned.”® A review of the Customary Land Tribunal system in 2004 found that there were
considerable problems, including the fact that people were unaware of the tribunals and did not
understand how they functioned; there was lack of support for them; and a general lack of ownership
of them. Moreover, it was found that the new system was perceived by many chiefs to be
undermining customary rules,”® while in a number of areas disputes about rightful holders of chiefly
title challenged the eligibility of those entitled to sit on the tribunals. There has, moreover, been
judicial challenge to the competence of the Customary Land Tribunals to adjudicate custom land
claims, thereby casting a shadow over their competence to be a forum for the final determination of
land disputes.?’ In particular, the jurisdiction of chiefs to determine land issues has been questioned.
Uncertainty as to the authority of chiefs to determine land issues strikes at the core of customs
relating to land, and reflects the challenges of acknowledging and accommodating custom in an
increasingly formalised setting.

Informal dispute resolution and the role of chiefs

In Melanesian society, chiefs are appointed rather than succeeding to the position by inheritance, as
is more usually the case in Polynesian societies. As is often referred to in the case-law, there is a
hierarchy of chiefs, with eligible candidates acquiring status as ‘Big men’ through pig-killing and other
grade-taking ceremonies. While women may be accorded chiefly status and engage in pig-killing, the
social hierarchy is predominantly patriarchal, with brothers, uncles and sons all ranking above wives
and daughters, even when succession to land rights is matrilineal. Within this traditional structure it is
customary to try and resolve disputes outside the formal process. Indeed, where there are no formal
courts there was, and remains, no alternative. Chiefs and other influential people, such as village
priests, elders or, more recently, politicians, are often involved in this. Yet their status or right to make
rulings and the effect of their rulings are unclear. The Constitution states that the National Council of
Chiefs ‘has a general competence to discuss all matters relating to custom and tradition and may
make recommendations for the preservation and promotion of ni-Vanuatu culture and languages’.? It
appears, although it does not say so, that this includes making statements of policy on land or
customs regarding land, and as a matter of practice such statements are referred to by Island Courts
from time to time.”

The National Council of Chiefs (Organisation) Act 1985 says nothing about their powers, dealing
only with the composition of the Council. Under the more recent National Council of Chiefs Act 2006,
the functions of Island and Urban Councils of Chiefs are stated. These are: to resolve disputes
according to local custom; to prescribe the value of exchange of any gift for a custom *Int. J.L.C. 8
marriage; to promote and encourage the use of custom and culture; to promote peace, stability and
harmony; and to promote and encourage sustainable social and economic development.** These
provisions do not appear to give Councils of Chiefs at national, local or village level the power to
determine land rights. Moreover, it remains unclear what the role or status of chiefs who do not sit on
these various councils, but may nevertheless wield considerable local power, is. The formal
incorporation of traditional structures into the national administration has, consequently, done little to
create coherent and effective harmonisation between the custom of people and the state.

Even at the non-state level there are problems. In particular, the association of chiefly title with
customary land tenure is difficult to separate. Indeed, it has been held that ‘[T]his chiefly system is
attached or twined with the land tenure system’.* This is because (traditionally) ‘a chief once
ordained by his paramount chief is always allotted a land to work. In return, such head chief must
perform custom leases to the paramount chief or other subordinate chiefs who had allocated them
Land.”* Moreover, in some parts of Vanuatu, such as north-west Malekula, rank and land rights are
hierarchal, with a paramount chief granting land within his land to lesser chiefs, who in turn grant land
to others within his bloodline.** The paramount chief is responsible for ensuring that everyone within
the territory he governs has land, and for distributing it equally to subordinate chiefs.*® However, as
illustrated by the practice on the island of Ambrym, it is clear that while the person who originally
settled on the land and exerted control over it was likely to become the paramount or senior chief:

‘[Tlhe community as a whole would have other chiefs beside the land owning chief. A chief would
normally be nominated by the community based on wealth, bravery and other common
characteristics. The land owning unit would also have a chief, a nakamal and a nasara. There would
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be other chiefs as well within his controlled land.’®®

As these chiefs progress up the hierarchy of chiefly titles through pig-killing ceremonies, so their
power and influence can increase, but equally it can be challenged, for example if they lose popular
support.

The ambiguous role of chiefs, as both figures of authority and customary land owners, is further
complicated by the fact that today, disputed chiefly titles are heard by the Island Courts, while land
claims are heard by the Customary Land Tribunals, the composition of which invariably includes
chiefs.

Diverging views were considered in the Efate case of Billy v. Ameara, ¥ in which the Island Court
stated:

‘It was raised elsewhere in the proceeding that the presence of Chiefs means (the) right to land. Thus
a chief is assumed in this reasoning that he is the owner of the land in which he presides or has
influence over ... a contrary view which most Claimants support is that the best indicator to land
ownership is obtained not by the presence of Chiefs, rather the presence of blood relationship. The
second proposition would appear the better indicator to land ownership. Thus it would be true to say
that not all Chiefs are of a bloodline who owns land, unless (a) Chief himself is from *Int. J.L.C. 9 the
bloodline that owns or (is) entitle(d) to the land. In this circumstance issue of Chief Title is secondary
to issue of land ownership, notwithstanding that both issues may overlap such as in the present case.
The issue of Chief Title may be considered independently of (a) land claim.’

This confusion can be aggravated where trusts exist to manage the development of land for the
purported benefit of custom owners.* For example, in the case of Malas v. Tretham Construction Ltd,
# it was argued that the Chief of Mele (a village on Efate) had given his consent to an opposed
development, in his capacity as representing the Mele Trustees, whose role was ‘to represent the
custom owners of the disputed land and ... act on behalf of the Mele village in all land matters relating
to Mele Land’. However the Island Court held that the Chief:

‘could not substitute himself (for) ... the custom owners and give right to a body such as the Trustees
to act on behalf of the custom owners. The Mele Land Trustees ... representation is made on the
basis that all custom owners consented to that effect. If a custom owner refuses to be represented by
the Mele Land Trustees Limited the Mele Chief and his assistant could not give any authorisation to
the Trustees to act on the custom owner's behalf without his final consent. The Chief has no authority
to do that in the eyes of the Law. The authority of the Chiefs (if there is any) on his people and
community is one thing and the rights of custom owner on the land is another thing. It is important to
distinguish one from another.’*

There is, therefore, the possibility of confusion between the role of chiefs as adjudicators of land
disputes, as trustees of land for the people they represent, and as figures of status holding and
controlling land rights. This presents a conundrum for law reformers. For example, a Customary Land
Tribunal requires those who sit on its panel to be knowledgeable in the custom of the area, but it
excludes as ineligible to sit anyone having an interest in the outcome of the case. In rural areas it is
unlikely that a chief who carries any authority will not have any interest in the outcome, if only
because the litigants or some of them are his supporters or relatives. Moreover, even if an adjudicator
is not a chief, he (very rarely she) may have opinions about the applicable custom. For example, in a
non-land case, the magistrate could not prevent himself from demonstrating his own familiarity with
the customary view of adultery, stating that ‘adultery is considered in Vanuatu Society “founded on
traditional Melanesian values ...” as being a serious offence on the bases of Custom, and that,
subsequently, any damages claimed therefrom against Co-respondents were customary punitive
damages’.* While this demonstration of custom knowledge may be more acceptable than either a
non-indigenous judge or magistrate claiming to know what the custom is, or ignoring the custom
because it is not sufficiently proved according to introduced standards of proof, it does nevertheless
raise the question of the role of the adjudicator in shaping the narrative, either through the interpretive
process of the individual adjudicator or because the narrative which is presented is modified for the
particular audience. This leads to a consideration of the narrative used in land cases; its content,
purpose and contribution to the contemporary role of custom in determining outcomes of land
disputes.

*Int. J.L.C. 10 Evidence as narrative
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While it is difficult to divorce the narrative from the people who use it and hear it, and from the
purpose for which it is being presented, it is suggested that the reported cases can be read in two
ways. First, as evidence of narrative of indigenous customs relating to land, revealing in its telling the
relationship of indigenous people with the land. Second, as narrative of evidence, reflecting the way in
which stories and histories are used to link the past with the present to assert land rights which will
survive into the future. At a basic level the cases which come before the courts are stories about
people and events. Stories are told and unfold. Some are more credible than others. The evidence
led in land cases tells many things, even when translated through the law report. In particular, the
narrative illustrates ideas of being and belonging, of origin and survival, and the roots which anchor
people to place. This history distinguishes customary land tenure from introduced ideas about land
and land use and control. It is therefore fundamental to an understanding of the divergencies of
approaches to land in a system in which there is a plurality of laws which govern it.

Narratives of origins

The strongest claimants are those who can establish that their family tree goes back furthest. This
may mean not simply listing genealogies which stretch back many generations but also being able to
narrate stories of origin. So, for example, a claimant in the case of Alanson v. Malignman, * claimed
that he could trace his roots to a founding creator. This consisted of ‘three rocks that produced the
first humans to live the land in which two of them are in the nature of humans a woman and a man.
These two stones begat a bitch who then gave birth to the first twin humans, a male ... and a female.’
The claimant argued that his family tree was traceable to these first humans. This story was
elaborated upon by another witness, who stated that these early humans had been raised by a
non-human -- an alien.**

In Sanhabat v. Salemunu, * the story of origin presented to support a claim was that the:

‘first ancestors were originated from two cone shells. These cone shells were once living in a cave ...
At one time they had a row which resulted in one of the shells losing its tail. The broken tail changed
into a turtle and swam to (a local place on the coast). There it gave birth to a female baby. While (the
other shell) changed into an eel fish and swam up the river ... and finally formed into a male human.’

After a time these two humans met and formed a union, from which the ancestral line descended. In
the same case, however, an alternative origin story was related, which was that the first two humans
came from a liana or vine. The counter-claimant's origins were from a wild plant, from which came two
maleszl,swho discovered two females in the location of a volcano (fire smoke) and formed a union with
them.*

What is interesting about stories of origin is not only that they are included in the first place as
evidence of the ties that a claimant has with the land, but also that counter-claimants do not challenge
these narratives, although they may seek to establish their own, prior, or superior origins.*® Similarly,
despite the strong influence of Christianity introduced by missionaries from *Int. J.L.C. 11 about
1830 onwards (considered below), narratives of land claims include stories of magic and sorcery,
indicating not only a pre-contact link to the land but also reminding the audience that there are
matters beyond the control of humans, or persisting powers which can be called on which are
external to the court, the magistrate or judge, to determine outcomes. The decision of a court of
tribunal may not, therefore, bring finality to the matter.

Narrative of magic and sorcery

While references to magic are not frequent, they are not entirely absent, and it is important to note
that belief in the power or practice of sorcery is not just historical but of contemporary significance.*’
For example, in Alanson v. Maligmen there is reference to a tree, the leaves of which, when they fall,
turn into snakes. Knowledge of this was presented to support the claimant's case to a particular place
(nasara ) marked by this tree. However, his claim was weak, not because of this story, but because
he could not correctly name and identify other nasaras in the area or relate the different grades of
chiefs. A competing claimant held that his family had been forced to leave the land because of ‘a
custom spell upon his tribe whereby flocks of rats ... devoured all their subsistence crops’. This was
put forward to justify a break in the link to the land, which was beyond the power of men to control. In
Rory v. Rory, *® it was claimed that a ‘magical man’ had ‘caused a tidal wave’ which sank an island,
thereby explaining why claimants had been forced to move; in Hiatong v. Tavulai Community, “
magic had been used to kill a dwarf and to persuade certain parties to commit adultery; while in
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Houlon v. Edward, *® ‘a chief got very ill after walking over a human bone cursed with a cast of death
spell’. Similarly, in the case of Manassah v. Koko, > there are three different versions of how a barren
wife was helped to have a child. One is that she saw the vision of a child in a tree and went into
labour; another is that a child was found at the roots of a special tree wrapped in a coconut mat; and
a third is that, while digging yams she found a baby by the yams. Each story was raised to justify the
name given to the child, which linked the child to the relevant lineage, thereby providing evidence of
the necessary generation chain.

Such events, presented in the contemporary setting, were relied on to explain disrupted chiefly lines,
mixed genealogies and failures to remain in occupation of land now being claimed. While some of the
narratives of magic may be used to explain natural events, such as tsunamis, volcanoes or
earthquakes, these narratives cannot be lightly dismissed as mere fabrications to gloss over gaps in
the evidence, because they are presented as fact and go unchallenged. Moreover, there appears to
be no recognised incongruity between these narratives being used alongside claims based on
modern legal ideas, such as fundamental rights, gender equity, documents of title, court rulings or
modern case precedents.

Interrupting both the content of narrative and the lines of claims are incidents of early contact with
outsiders. Although framed historically, these factors continue to be of crucial relevance to present
land claims, not only because land use and occupation was disrupted but because the legacy of
missionaries, settlers and colonial administration shaped and informed contemporary language and
concepts of land interests, in respect of the legal determination of land rights.

*Int. J.L.C. 12 Early colonial contact

There is no great debate that the arrival of Europeans, especially missionaries, impacted on the lives
of Pacific islanders and that the consequences of this continue to be evident today, especially in the
way in which missionary teaching influenced and became integrated with custom. The narratives of
land claims are therefore narratives of Vanuatu's history,” and an explanation for much of the
present. For example, missionaries changed the way in which chiefly titles were determined and
transferred.> Missionaries also strengthened the patriarchal ordering of society, which some feminists
in Vanuatu assert was much more egalitarian under pre-contact custom. For example, in the case of
Awop v. Lapenmal, *>* the Bible's Book of Numbers, 27:8, was relied on to support a claim that only in
the event of there being no male heir should a daughter inherit. Contact with Europeans also had a
physical impact on land rights because outsiders introduced diseases which decimated populations,
causing their relocation and subsequent land disputes regarding the nature of their occupation rights
on land where they had taken refuge or occupied as licencees permitted to cultivate the land.> In
some places, the arrival of missionaries and settlers prompted the migration of custom owners to
other parts of the islands where they held land,* especially where these missions physically gathered
converts around them or drove the non-converted away.

The involvement of colonial officers also muddied the waters in land disputes, for example, by
becoming involved in boundary disputes,* or the adjudication of land claims.*® Decisions made by
one colonial agent were not always followed by another, especially if one was French and the other
English, with resulting inconsistencies claimed by contesting custom owners. There is also evidence
of early land alienation,* sales of land to settlers and missionaries,® *Int. J.L.C. 13 and the unequal
bargaining power that existed between indigenous custom owners and the incomers.*

These are some of the histories which emerge from the narrative, and demonstrate the way in which
stories and histories are used to link the past with the present in order to assert land rights which will
survive into the future. The role of narrative as evidence, the forum and form in which it is presented,
shapes and may change the narrative and consequently, although perhaps imperceptibly at first, the
customs which are related. In this way, custom adapts and is adapted, the narrative constructing a
bridge between past and present, between what is traditional and what is necessary to accommodate
changed circumstances and future challenges.

Narrative as evidence

The rules of evidence that apply in Vanuatu are based on laws introduced under colonial
administration. However, in the case of Island Courts and Customary Land Tribunals the normal rules
of evidence are modified. The Island Courts Act states that: ‘In any proceedings before it, an island
court shall not apply technical rules of evidence but shall admit and consider such information as is
available.’® It is not unusual, therefore, for evidence to be hearsay, or based on opinion rather than
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fact. In the case of land claims, the procedural rules also provide that each claimant and defendant --
or counter-claimant -- can call five withesses. These witnesses give written evidence in advance of
the hearing and are then questioned on this evidence. The process is therefore one of translation and
re-translation. Witnesses may write their own statements or they may dictate them prior to the
hearing. They are then subject to oral examination and may elaborate on the evidence previously
given in their written statement.

Evidence of fact: boundaries and genealogies

The two main types of evidence that tend to be offered in land disputes are narratives of boundary
descriptions and narratives of bloodlines. Boundary descriptions involve tracing the physical
boundaries of land by reference to physical objects, such as paths, streams, trees, rocks, rivers, and
later gates, roads, fences, airstrips, schools and churches. Names given to places -- especially in the
local language -- are also significant, as is the ability to identify them on a site visit. These visits are
required by law in the case of land claims.** Narratives of bloodlines are extremely complex and often
confused by factors such as custom and baptismal names applying to the same person, or an
accumulation of names over the course of a lifetime through the acquisition of titles through
grade-taking; polygamy; adoption; and the misspelling of names when committed to writing. It also
clear that genealogies can be manipulated and selectively created to achieve desired outcomes.*
Challenges on the grounds of falsified or fabricated family trees are common. Genealogies will often
need to be corroborated by supporting genealogies, or may be undermined by challenging the
number of generations recalled or weaknesses in related evidence such as custom ceremonies linked
to awards of status, or claims to long histories which are not supported by physical evidence -- for
example, the number or size of stones used to mark pig-killing rituals. It is rare that documents are
produced to support genealogical claims -- for example, birth or death certificates -- although
occasionally letters or documents relating to land transactions are used. These are, however, rarely
*Int. J.L.C. 14 treated as conclusive evidence. The ability to provide evidence which links the
physical aspects of the land with people and their genealogies determines the strength, or weakness,
of any claim.

Evidence to support witness credibility

One of the interesting features that emerge from the reported cases is how the credibility of a witness
is assessed in a customary context. With boundaries, attention to detail is important, with that detail
being repeated or corroborated by other witnesses. Statements that are too general or lack specificity
are suspect. Witnesses who are migrants or recent arrivals -- even though their ancestors may have
been there for several generations -- are considered less reliable than those who can trace their
family trees back many generations and can provide correct names and sites for nasaras or
nakamals. Similarly, a shared dialect or familiarity with the local names for trees, people and places is
important, as well as knowledge about local customs and customary ceremonies. Good witnesses
must be able to link different evidence, for example chiefly systems with land tenure systems, or
custom ceremonies with land rights, and must be able to distinguish different hierarchies of chiefs and
the different forms of ceremonies appropriate for conferring different rights or obligations. In weighing
the evidence, the Island Courts appear to be looking for discrepancies, contradictions and lack of
sufficient corroboration by witnesses to support claimants. While previous decisions made by various
local custom courts or hearings may be mentioned, there is no sense of being bound by them,
especially as the records of these decisions are usually unwritten. However, a succession of
adjudications favouring a claimant will add weight to the claim, not because of the formality of the
adjudication but because it is evident that the claimant's story has been tried and tested on several
occasions.

Evidence as narrative of kastom and customary law

Where land falls to be governed by the ‘rules of custom’, the evidence presented in these land cases
gives us some indication of what this custom is, although it is not always clear whether the custom
referred to amounts to a ‘rule’. For example, the case-law reveals much about customary land tenure,
including cosmology and rituals that inform human associations with land; the importance of
ancestors and kinship structures; the significance of physical features; and the importance of oral
history. To amount to a rule, however, there needs to be evidence of expectation and compliance. An
example can be found in the custom of Tongoa, Shepherd Islands and parts of North Efate, that
where a paramount chief grants land to use to a lesser chief, the latter must:
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‘perform custom leases to the paramount chief or other subordinate chiefs who had allocated them
Land. There are two types of custom leases namely ‘Fanga Sokora’ (first harvest of vegetables) and
‘Nasau Tonga’ (harvest of animal) paid to the chief. This is a customary obligation that is practiced
from generations [sic] to generation throughout the Shepherd Islands.”®

The ‘leases’ referred to here appear to be the payment of tithes or rents and not an estate in land for
a period of time, as understood in the common law. Similarly, in Epi ‘there is a customary obligation
for a Paramount Chief to allocate land to his assistants together with their boundary limits. As a
matter of reciprocity a custom lease is normally paid to the paramount Chief ... any isolation or
absence of these founding aspects to land would prove an invalid custom.®

Sometimes it is difficult to determine where a custom ends and a rule begins, suggesting that
traditionally there is no clear distinction between practices which are followed and those customs
which are rules. For example, the cases reveal that in central Malekula the communal ownership of
*Int. J.L.C. 15 land is based on three elements: ‘common descent, residence within a nasara and
participation in common activities’. Individual rights are dependent on a person's association with a
tribe or a bloodline -- through affinity or consanguinity -- which in turn is ‘identified with the land
through their nasaras’.®’ Patrilineal inheritance through the eldest son predominates. However, the
eldest son is expected to provide for equal distribution among his siblings. Matrilineal inheritance only
comes into play if there are no male heirs, and then only as an interim measure.®® However, there are
‘customary obligations that requires [sic] strict performances in order that the right to own the land can
be transferred to the mother's children’. These are explained in Tomoyan v. Shem :

‘[Tlhe mother's line ... is under customary obligations to provide some genre of customs gifts or
payment of recognition to the patrilineal line. Such sort of ritual would in return allow and guarantee
the children of the mother having blood connection to the patrilineal line to secure some rights of use
of the land of their male heirs.”®

Through observation of this ritual, the paramountcy of patrilineal succession appears to be preserved
and the inferior position of matrilineal succession confirmed. Further, anyone adopted into a bloodline
has a lesser right than a natural member of that bloodline: ‘adoption is only a sign of acceptance to
live under the guardianship of another family ... this acceptance or recognition would only exten(d) to
the right to use the land excluding ownership.’”® Here, the inferior status of an adoptee is reinforced
by inferior land rights.

The above suggests a practice or rituals and customs which have very clear consequences if not
complied with. However, similar practices elsewhere may not be matched by similar consequences.
There are no national rules of custom but rather a lack of homogeneity of traditions and customary
forms, as is evident from the case-law. For example, the island of Malekula has two main tribes, Big
Nambas and Smol Nambas, and there are variations in customs within these.”* For instance, in the
case of Kaising v. Kaites, ? it is explained that:

‘the custom practiced in this locality varies from that habitually observed by the Smol Nambas tribe in
the central part of the island of Malekula. A nasara is divided into three nakamals. It is often described
in the following words “A nasara is like a house which has three main parts, the front, the body and
the back or tail”. Authority or respect is always paid to the head or front of the mansion. The head of
the house or nasara is traditionally called (Amai ), the body (Amahai ) and the tail (Amesuwe ).’

By contrast, in the south of the island of Pentecost, where the arrival of settlers and missionaries
dislocated and uprooted the indigenous people, it appears that land use and ownership rights may be
acquired not only by bloodlines but also through the appropriate performance of custom ceremonies,
for example pig-killing, observing funeral duties and rituals, and ensuring that infant children are
reared on the land.” In this way, land roots for uprooted people can be established. In contrast, *Int.
J.L.C. 16 where people were left relatively undisturbed in their enjoyment of land, such as in the
island of Ambrym, it has been explained that:

‘ownership of customary land is communal or collectively owned based on common descent,
residence within a nasara and participation in common activities. A tribe or bloodline is identified with
the land through the nasaras. Individuals within the clan are closely tied up with their territory by
affinity and consanguinity through blood and marriage. A group of persons belong to a family line and
a territory is sometimes identified with a totem, such as a plant or an animal.”™

As will be noted, this diversity of applicable and observed customs presents challenges for developing
either a coherent body of custom law, or a national land policy which can demonstrate its appreciation
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of customary practices by integrating them into proposals for land development. Pinpointing custom
can be time-consuming and frustrating for land development advocates, even when that custom can
be ‘captured’ through the process of formal hearings and recording.

Narrative as record

Despite the modification of rules of evidence indicated above, the fact that parties are unrepresented
by lawyers and so represent themselves, and that those who sit to hear customary land claims are
expected to be knowledgeable about custom, it is inevitable that committing the record of the court or
tribunal deliberations to writing will change the narrative. Much will depend on the degree of
articulateness of witnesses, the literacy skills of the court clerk or tribunal secretary, and the accuracy
with which statements are recollected and recorded. This process of recollection and recording is part
of the organic development of narrative. It is also bringing custom into the twenty-first century.

Converting oral histories

The recording of oral evidence creates a permanent record of testimonies. In some cases the
witnesses are very old and their histories, which cover the pre-independence and post-independence
period, may otherwise be lost.”” Indeed, in Selangi v. Donna, “° it was held that merely giving
evidence in court of customary practices -- here black magic -- was not enough; ‘(a)ll the defendants
in Court, needed someone of old age to explain further and into detail the ways and practices of the
black magic in the olden days’ in order to compare past custom with alleged current practice. Current
practice, whether in sorcery or land claims, would appear to have no validity unless it can be shown to
have evolved from past practice. In the case of customary land tenure, these narratives, imperfect as
they perhaps are, may be the closest we can get to first-hand accounts of customary land tenure in
the early days of contact with introduced legal systems, untainted by the lens of the colonial
historian/administrator or missionary. At the same time, however, there is the danger that this
‘codification’ through court/tribunal recording, will rob custom of its essential and necessary flexibility.

Setting precedents

Once there is a written record, then there is the possibility that this will be referred to in future cases,
partly due to the rule of precedent which informs the jurisprudence of the courts in common-law
influenced systems, and also because similar fact cases will lend themselves to recollected former
*Int. J.L.C. 17 decisions. In this way, previously oral evidence may become frozen in time and less
adaptable to changed or changing circumstances. The development of certainty through case-law is
part of the common-law mind set, which dislikes in particular uncertainty as to ownership of property,
the idea of land lying waste or idle, or the possibility that a case once decided upon could be
reopened by subsequent parties. Evidence of this process can be found in some of the more recent
judgments of the Malekula Island Court, where the narration of ‘the Law, Custom and History’ -- a
standard heading in the report -- is being repeated almost verbatim from previous cases even where
the land is situated in different places, probably because the clerk to the Court is copying it each time
from a previously recorded case.

Translating narratives

It is also probable that the language of the court may change the narrative. Court proceedings are in
Bislama, a form of ‘pigeon English’, which is one of the three official languages of the Republic of
Vanuatu. Where a witness or claimant does not speak Bislama then an interpreter may be used. The
language of the court record, however, may be in English or Bislama (or potentially French).
However, the languages of formal education are English or French, so the ability to write Bislama
tends to be learned informally -- with consequent variations in spelling. This process of literal
interpretation and recording, which inevitably shapes and changes the narrative, also reflects the
cultural hybridisation that has taken place in Vanuatu, from the early arrival of missionaries to the
recorded minutes of the Customary Land Tribunals.

‘Legalising’ language and concepts

It is also the case that as more parties resort to litigation before the formal courts or tribunals, there is
a greater likelihood that legal language or concepts may be adopted.” In some cases, this has a
significant effect on the application of customary practice. For example, in Awop v. Lepenmal, *
consideration of the Convention on the Elimination of all forms of Discrimination Against Women
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(CEDAW),” read with the written provisions of the Constitution,®® led to the court holding that
advancing the traditional superiority of land claims based on patrilineal descent and affiliation over
matrilineal ones was discriminatory, despite the fact that the claim being sought was a historical one,
not a contemporary one.* Similarly, in the case of Haitong v. Tavulai Community, % evidence was led
that indicated land had been taken by force and settled on by the victors, who later alienated some of
it to foreigners. The court held that not only was the idea that land taken in battle became the victors
contrary to customary practice -- when the opposite seems to have been the case in several areas --
but also that ‘This is a selfish idea and cannot find favour in this modern world with laws upholding
principles of natural justice, fairness and equality’. Consequently, land obtained by conquest had to
be returned to the original owners -- even where these had been decimated or scattered by the tribal
*Int. J.L.C. 18 warfare. Arguably, this retrospective application of contemporary legal principles to
fact-based claims of historical events is inappropriate and was not intended under the provisions of
the Constitution.”* This approach may also be inconsistent with the fundamental meaning of custom,
which has been defined by the court to be ‘rule blong law we ifomem fasin mo conduct blong pipol
long wan society we hemi establish bifo finis mo ino replacem any kastom. Law ia oli no writem daon
mo pipol iliv wetem '’ (translated as ‘A long-standing legal rule which determines the way in which
people of a society conduct themselves and act, which informs but does not replace custom. Such a
law is not written down but lived’).* Magistrates and others involved in these hearings are, however,
illustrative of the nature of development happening in countries such as Vanuatu. On the one hand
they are adjudicating customary land claims based on custom laws, on the other hand they are often
university educated, or do not wish to appear ignorant or uninformed. They must walk the tightrope
between tradition and modernity.

As the value of land as a marketable commodity increases, it is likely that more litigation will ensue,
and while representation by lawyers before the customary land tribunals is not permitted by the
legislation, it is highly probably that those who can afford to will seek professional or
quasi-professional assistance.” This in turn is likely to further emphasise inequalities in access to
justice and distribution of economic benefits which are already prevalent in Vanuatu. It may also give
rise to more appeals, including appeals to the Supreme Court for non-compliance with procedural
requirements, especially if ‘legal advisers’ can find procedural loopholes to exploit, with the related
consequences of delay, expense and the possibility of self-help measures being taken in the interim.
Indeed, one of the adverse consequences of developing wider access to formal courts is an increase
in litigation, particularly by those who feel that they have lost out under the informal, traditional
system.

Learning from narratives of land

Land claim disputes arise for a number of reasons and are not solely of recent origin. It is evident
from the narratives of land claims that customary land tenure reflects a process of adaptation and
survival, seeking to accommodate a multiplicity of land usages and to tolerate different interests.
Customary land claims tend not to be linear but to change direction according to necessity and
circumstance. Nor are they temporally certain -- as a lease might be. For example, rights of use may
be until crops can be re-established after cyclone devastation -- a matter of months or years -- or
granted and enjoyed for several generations. While the antecedents of land interests may be claimed
to be from as far back as can be recounted (certainly not time immemorial), it is not clear that future
rights are seen as persisting in perpetuity. Certainly no individual or present incumbent could claim to
have rights in perpetuity owing to the communal nature of land rights and the temporal and spiritual
nature of those rights. It is also evident that indefeasibility of title based on a state register is
inherently alien to customary land tenure,”® and even if documents are produced to support a *Int.
J.L.C. 19 claim they may be viewed with suspicion, regarded as unreliable, and at best only one
aspect of evidence that may be taken into account. Registering title or an interest, does not, in
custom, make it absolute.

Against this background there is the challenge of the increasing prevalence of land disputes as a
consequence of claimants seeking either to develop the land themselves, or to negotiate a lease with
investors who will develop the land.*” The intervention of a legal process which tends to arrive at
winners and losers may also have increased the tendency to litigate and to appeal against the
decisions of chiefs, informal courts or lower tribunals.

The transition between an adjudication system which seeks to defuse disputes by negotiation and
compromise and one which seeks to establish certainty and finality is evidenced by the remedies
which are found in land claim cases. These are a mix of introduced remedies, such as injunctions,®
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and customary remedies, such as allowing continued joint usage of land.* Sometimes the remedy
awarded leaves itself open to future problems. For example in Mata v. Mata, ** the unsuccessful
claimants were ordered to vacate the land within twelve months unless other proper arrangements
were made. What these were to be was left unspecified by the court, leaving a wide margin of
discretion to the parties themselves to negotiate an acceptable outcome. In Tabi v. Tabisari, **
although the land dispute was settled, no orders were made regarding other rights, such as the right
to collect coconuts, make gardens and graze cattle enjoyed by the counter-claimants. In Sanhabat v.
Salemunu, # an order was made regarding those unsuccessful claimants who remained on the land
but it was left to these respective parties to make appropriate arrangements with those whom the
court had declared to be the custom owners. In Rory v. Rory, * no finding of ownership was made,
leaving the various parties with their continued, shared, right of use over the land claimed, leading,
one would have thought inevitably, to renewed dispute at some point. This lack of conclusiveness is
perhaps a reflection of the desire to arrive at a decision which is fair to everyone and a pragmatic
recognition of the need for compromise in a plural legal system. Indeed, one of the reasons why
appeals occur is that if a decision favours one claimant, it is perceived as not being fair to other
claimants, and that the tribunal failed to take into account equally the evidence of all the parties. In
custom therefore, there seems always to be the possibility that rights can be renegotiated or disputes
reopened.

Conclusion

Post-colonial narratives of land presented as evidence in reported cases are illustrative of a
negotiated space, both temporally -- between the historical past and the contemporary present -- and
formatively -- through a process of reporting and interpretation tempered to meet the demands of an
imposed forum: the court or tribunal established by legislation. This process may be seen as
undermining or distorting customary forms by insisting on compliance with an introduced dominant
form, with a *Int. J.L.C. 20 consequential corruption of the narrative. However, bringing narrative of
customary land claims into the public domain may be a way of manipulating contemporary forms to
preserve the traditional past. The use of adaptive communication provides an opportunity to make
accessible to others what might not otherwise be accessible, and in this regard could be seen as a
way of strengthening the role and relevance of custom. In particular, customary narrative, however
modified or constrained, is engaging with the rule of law to present a contemporary sense of identity
in respect of land. This aspect of narrative may be particularly important where customary land tenure
is under threat and the nature of indigenous identification is facing multiple challenges.

This is as true of Vanuatu as of other least-developed small-island states. The communal and
custodial nature of customary land tenure, which sees the rights of individuals to deal with the land as
curtailed by their obligations to look after the land for future generations and to maintain links with
past generations, is often perceived as being an obstacle to development, a barrier to attracting
inward (foreign) investment, and an underlying cause of failure to achieve economic growth. At the
same time the emergence of indigeneity as a matter of considerable significance both globally and
regionally is prompting traditionalists and emerging modern activists to assert aspects of national
unigueness and difference. Among such assertions is the importance of customary forms of land
tenure and resource management.

While narratives of land claims through case-law are presented in a disputative context, it might be
argued that present pressures to arrive at finality and legal certainty are the underlying cause of much
of the litigation, because it is clear that traditionally adaptation and survival strategies in the use and
management of land have created a multi-layered system of land-holding in which grants of land use,
rights of cultivation or occupation, or both, may be conferred on a succession of groups or individuals
for a variety of reasons over an extended period of time. If the achievements of customary land tenure
as demonstrated by the narrative of land claims are not realised, and a new, imposed narrative is
advocated or adopted to obliterate indigenous narrative without allowing for an organic process of
adaptation, then there is the danger that the customs that hold people together will disintegrate, and
that they will lose their sense of identity with place, and their sense of self, because they will have no
stories. It is suggested therefore that law reformers, policy-makers and aid-donors with foreign
agendas should look beyond the basic legal and administrative framework and consider the many
different narratives of land, including case-law, which provide a continuum between the past and the
present and can be used to inform the future direction that land policy and land law should take.
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1. Islands mentioned in this article include those of Ambrym, Efate, Erromango, Malekula, Paama, Pentecost, Shepherds,
Tanna and Tongoa.

2. It has been stated that ‘Land means life to the nation's indigenous population or, in other words, No Land, No Life’
(Vanuatu Report to the United Nations HRI Core documents, 1998, para. 19).

3. Publicly and freely accessible electronically via <www.PacLll.org>, whereas the minutes of decisions of the Customary
Land Tribunals are unpublished and only available on payment from the Department of Lands. Translations, where
given, are the author's own.

4. Article 74.

5. Article 75.

6. For example, the lender may be reluctant or unable to come into possession to manage the land and will be unable to
sell the land as customary land cannot be alienated. The land could be leased, but if it is located in a customary land
area this could cause social tensions.

7. Land Lease Act (Cap 163) sections 1 and 100.

8. Kastom is the Bislama version of ‘custom’ or ‘customary’.

9. Nasara -- dancing ground or public area in a village (Crowley, 1995, p. 165). See, for example, Manassah v. Koko



Pagel5

[2005] VUIC 3, in which it was explained, with reference to land tenure in Malekula, that ‘In this region, land is
communally owned based on common descent, residence within a nasara and participation in common activities. A
tribe or a bloodline is identified with the land through its nasaras. Within an original or big nasara there are small
nasaras or smol faea which are associated in some respect with the original nasara and its paramount chief. The same
word smol faea is interchangeably used for referring to a subordinate or lower chief. The same token is applied with the
word big faea meaning higher chief. Individuals within a tribe are closely tied up with his territory by affinity and
consanguinity through blood and marriage.” Similarly, in Paama it was stated ‘generally the island of Paama is
predominantly a patrilineal society. Ownership of customary land is communal or collectively owned based on common
descent, residence within a nasara and participation in common activities. A tribe or bloodline is identified with the land
through the nasaras. Individuals within the clan are closely tied up with their territory by affinity and consanguinity
through blood and marriage. A group of persons belong to a family line and a territory is sometimes identified with a
totem, such as a plant or an animal’ (Holuon v. Edward [2007] VUIC 4).

For example, where pig-killing is the standard custom ritual for ascending through the ranks of chief, stones may be
used to mark pig-killing sites (Sanhabat v. Salemunu [2005] VUIC 6). Customs to do with marriage, adoption and burial
are also frequently recalled.

For more detailed anthropological comment of customary land tenure in Vanuatu, see Guiart (1996, p. 1) and Rodman
(1995, p. 65).

For example, in an unreported minute of the Malmetenvanu Custom Island Land Tribunal, one of the witnesses pointed
out that the tribunal was breaking the custom law by talking about the chiefly bloodlines (Metemal case Land Appeal
Case No. 1 2008. Ref. 09/09LT/111).

In such cases, British and French agents seem to have intervened, at least until the Joint Court was established under
the Condominium government in the 1906 Convention.

Article 78(2).

Island Courts Act 1983, supplemented by the Island Courts (Power of Magistrates) Order 2003; Island Courts
(Supervising Magistrates) Rules 2005; Island Courts (Civil Procedure) Rules 2005; Island Courts (Criminal Procedure)
Rules 2005; Island Courts (Court Clerks) Rules 2005; Island Courts (Amendment) Act No 29 2006.

Cap 167.

Section 3(1).

Section 10.

Island Courts (Civil Procedure Rules) 1984 as amended.

Jowitt 1999.

Ibid.

Ibid.

Island courts (Amendment) Act 2001, came into effect in 2002.

Exercised in Umou v. Erromango [2008] VUSC 65.

See ‘Customary Land Tribunal Progressive Report 2003’ Republic of Vanuatu, Department of Lands.

Regenvanu, 2008, p. 65.

Mackenzie, 2006, p. 4.

Article 30(1). It also has the right to ‘be consulted on any question, particularly any question relating to tradition and
custom, in connection with any bill before Parliament'.

See, for example, Awop v. Lapenmal [2007] VUIC 2.

Cap 183.

Section 13.

Mata v. Mata [2003] VUIC 1.

Referring to the custom of Tongoa, Shepherds and North Efate.

Not dissimilar to the feudal pyramid introduced under Norman rule in England in the eleventh century.

Sanhabat v. Salemunu [2005] VUIC 6.
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Welwel v. Family Rorrmal [2007] VUIC 5.

[2004] VUIC 3.

Some aspects of these trusts are similar to the equitable concept of trusts, others are not. There are a number of trusts
in place for the management of land which generates income around the capital, Port Vila. Often they are poorly
regulated, the rights of beneficiaries are precarious and the trustees rarely held to account.

[1995] VUIC 1.

Lunabeck Senior Magistrate (now Chief Justice).

Waiwo v. Waiwo [1996] VUMC 1. On appeal the court took a rather less customary view of punitive damages for
adultery, although it upheld the principle of the award while reducing the quantum.

[2004] VUIC 2.

Origins from stones are also found in Metenesel Amileacos Land Appeal Case No 1, 2008. Malmetenvanu Custom
Island Lands Tribunal, 28 October 2008, unreported minute.

[2005] VUIC 6.

Other claimants indicated similar stories of origin -- from plant materials or from shells.

Similarly narratives about dwarfs, devils or sorcerers are not challenged.

For example, the case of Selnangi v. Donna [2005] VUIC 2, is entirely about black magic -- although not a land case.
[2007] VUIC 6.

[2007] VUIC 3.

[2007] VUIC 4.

[2005] vUIC 3.

There is, for example, reference to cannibalism. In Rory v. Rory [2007] VUIC 6, the original claimant's narrative includes
the statement: ‘A child was killed and eaten during a ... a customary rite to commemorate ... (a) brother who died
during the fight.’ There is also reference to the fact that people tended not to move much outside their land boundaries
because of tribal fighting and cannibalism in a number of Malekula cases.

See Tenene v. Kalmarie [2002] VUIC 1, in which it was observed: ‘Olgeta itokabaot tu olsem wanem Missionary ikam
mo jenesim olgeta fasin ia mo mekem se olgeta inomo folem hemia blong appointem wan niu Jif mo replacement blong
olfala Jif tru long kastom fasin ’ (translated as ‘Everyone knows how the missionaries came and changed all the
customary ways and made it so that people no longer followed the traditional procedure for the appointment of a new
chief or the replacement of an old one’). In Alanson v. Malingman [2004] VUIC 2, there was evidence that the
missionaries forbade pig-killing to mark custom adoption, insisting instead on a money payment.

[2007] vUIC 2.

For example, in Mata v. Mata [2003] VUIC 1, it was reported that ‘sometime(s) during the colonial era a dreadful
disease sisit blad [probably cholera] has largely affected the people of Lupalea village. In consequence, a vast majority
of the population was wiped out. To prevent the spreading of this disease, the remaining villagers were advised to move
to the nearby village ... only 6 people of (the) ... village were evacuated without being affected.’ Natural disasters were
also a cause of relocation, for example famine in Mulon v. Maltape [2004] VUIC 1, volcanic eruption in Mata v. Mata
[2003] VUIC 1, and tribal warfare in Alanson v. Malingmen [2004] VUIC 2.

Tabi v. Tabisari [2004] VUIC 5.

Mata v. Mata [2003] VUIC 1, where it was observed that the dispute dated back to the 1920s without resolution, British
agents and the local council of chiefs coming to different decisions.

Awop v. Lapenmal [2007] VUIC 2, which refers to French and British agents adjudicating a land dispute in 1963.

For example, a sale of the land to a French Planter, Barthelemy Gaspard dated 15 March, 1886, in Family Mokono v.
Peter [2003] VUIC 2, although there was some concern that the sale or at least the documentary evidence of it may
have been fraudulent; the sale of land for trade goods to a settler in 1907 in Alanson v. Malingmen [2004] VUIC 2.

For example, Christian missionaries at Port Stanley in the early twentieth century in Alanson v. Malingmen [2004] VUIC
2; the Seventh Day Adventists in 1931 in Ambrym, in Tomoyan v. Shem [2007] VUIC 1; and the Catholic Mission in
Family Mermer v. Taliban [2003] VUICB 2.

For example, a sale for ‘'some Tobacco, a Musket and other goods’ in Manassah v. Koko [2005].
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Section 25 Island Courts Act Cap 167.
Rule 9.

To the extent that the court is unable to reach a conclusion, as happened in Billy v. Ameara [2004] VUIC 3, in a dispute
that had been pending for twenty years.

Mata v. Mata [2003] VUIC 1.

Family Mokono v. Peter [2003] VUIC 2.

Alanson v. Malingmen [2004] VUIC 2; confirmed in Sanhabat v. Salemunu [2005] VUIC 6.

Reiterated in Abel v. Timothy [2005] VUIC 5.

[2007] VUIC 1.

Alanson v. Malingmen [2004] VUIC 2. This is distinguishable from the view of the National Council of Chiefs -- the
Malvatumauri -- which suggests that adoption after a period of four or six generations would confer full rights of
ownership. In central Malekula, this would only be the case if there were no bloodline male heirs.

A nambas is a traditional penis sheath.

[2006] VUIC 1.

Tabi v. Tabisari [2004] VUIC 5. In this case it was held that land could pass through both sides of the family.

Welwel v. Family Roromal [2007] VUIC 5.

For example, in Family Mokono v. Peter [2003] VUIC 2, a witness in her early 80s; in Mata v. Mata [2003] VUIC 1, a
male witness who was 72; while in Alanson v. Malingmen [2004] VUIC 2, one of the witnesses was reputed to be over
100.

[2005] vUIC 2.

For example ‘time immemorial’ used in Awop v. Lapenmal [2007] VUIC 2, while the transfer of land as a consequence
of a bet was rejected in Haitong v. Tavulai Community [2007] VUIC 3 on the grounds that it had not been made in ‘a
goodwill manner’ and was not a ‘legitimate’ or ‘binding’ agreement.

[2007] VUIC 2.

This was integrated into domestic law by the Convention on the Elimination of all forms of Discrimination Against
Women by the Ratification Act of Parliament No. 3 of 1995. It is one of the few human rights conventions that has had
widespread publicity in Vanuatu.

Article 5(1).

Thereby distinguishing it, on the facts, from the case of Noel v. Toto [1995] VUSC 3, which was referred to. A similar
line of reasoning was followed to support a matrilinially based claim in Haitong v. Tavulai Community [2007] VUIC 3.

Haitong v. Tavulai Community [2007] VUIC 3.

It also marks a departure from earlier case-law, where it was made clear to the parties that: ‘Kot imas mekem iklia long
ol patis se ol storian we bae oli talem long Kot blong pruvum se whu nao iraet ona blong graon ia bae kam aot nomo
long ol kastom blong yumi long Efate mo Pango. Hemia imin se ol patis oli no save tokbaot loa blong waetman blong
pruvum kes blong olgeta. Oli mas tokbaot nomo wanem we kastom italem se olgeta nao oli tru kastom ona long graon
ia’ (translated as ‘The court must make it clear to all the parties that the stories they narrate to support their claim to the
land must derive from the customs of this place. That means that the parties must not talk about or rely on white man's
law to support their claim, but only the true custom of this area’) (Kalmatalu v. Wit [2003] VUICB 3). See similarly Family
Mermer v. Taliban [2003] VUICB 2.

Tenene v. Kalmarie [2004] VUICB 1.

For example, law students and recent graduates from the University of the South Pacific which has its Law School in
Vanuatu.

See on this, Mugambwa (2001).
See, for example, Malas v. Tretham Construction Ltd [1995] VUIC 1.
See, for example, Chief Manua v. Kerry [2004] VUIC 7.

For example, in Alanson there was declaration of custom ownership for four of the claimants, but those who were
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unsuccessful were entitled to ‘have the right to work the land provided that proper arrangements are accommodated in
consultation with the declared custom owners, since they have been working the land for generations and made vital

developments thereon’.
[2003] VUIC 1.
[2004] VUIC 5.
[2005] VUIC 6.

[2007] VUIC 6.
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CONCLUSION

Contemporary land issues and reflections on a decade of research

Throughout these publications I have drawn attention to continuity and to change,
neither of which has absolute values. Customary land tenure, for example, continued
through a colonial past into the post-colonial present, but also changed. Introduced
law has continued to apply but has changed into national law and the multiplicity of
interests and issues which can affect land have continued but also changed. Apart
from the major change brought about by returning all land to the customary owners
through constitutional provisions at independence,’ most of those changes have been

slight and incremental, and so it has continued.

Of all the countries encompassed by the research that informed the AusAID
publication ,,Making Land Work” and the policy discussions that ensued, Vanuatu
was the only Pacific island country to immediately follow this up with what
purported to be a major land reform policy. Supported by aid funding from Australia
and New Zealand, at the end of 2010, the Vanuatu government agreed to a
programme of extensive land reforms in Vanuatu. In order to present it as a home
grown product despite being managed by an Australia consultancy team and funded
by overseas aid,” the project was called the Mama Graon project, capitalising on the
local idea of land as mother. Although some progress has been made, for example,
upskilling members of the lands department has enabled a backlog of lease
registrations to be reduced,’ running training workshops on customary lands tribunals
for chiefs, initiating some research into the land rights of women and youth,* and

embarking on discussions regarding better use and management of the foreshore

! Article 74 Vanuatu Constitution.

? The boundaries are further muddied by the fact that the Deputy Director of the
Australian consultancy firm, Lands Equity International, is a former Director General
of Lands who is also a technical adviser to the Malvatumauri, while in June 2012, the
Chief Executive Officer of the Customary Lands Tribunal unit and of the
Malvatumauri was the same person. See Jane Joshua ,Mama Graon program a
package of funds: Nari’ Vanuatu Daily Post June 28 2012, 3.

> Mama Graon: Storian 3 Issue 3 June 2012.

* By creating a ,gender focal point’ member of the Mama Graon team. A post which
was immediately filled by a man, see above note 3.
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under the Foreshore Development Act, the project has been increasingly criticised. In
particular there have been concerns about who owns the project — despite the label,’
and suspicion that there is a hidden agenda behind the improvements being made to
the Lands Department and in particular mechanisms for the registration of land, and
that this is being undertaken to facilitate the commoditisation of land.® There is also
confusion over the various roles and initiatives of the projects partners: the
Malvatumauri National Council of Chiefs,7 the Vanuatu Cultural Centre, the
Customary Land Tribunal Unit and the Department of Provincial Affairs. When I
was in Vanuatu in July 2012, field officers from the Cultural Centre were engaged in
what was described as a ,mapping exercise’ to map customary land boundaries.®
Villages, land owners and island councils had the right to refuse to cooperate or to
agree to cooperate and there was considerable disparity across the country with some
island councils refusing entry to field officers. By early July 2012 there was
considerable bad feeling being stirred up about the Mama Graon project and it was
decided that the name would be dropped and henceforward the project would come
under an umbrella of programmes linked to the Malvatumauri.” It seems unlikely
now that the Mama Graon project will have any immediate positive impact.'® There

continues therefore, to be considerable confusion over land policy. Indeed writing in

> In June 2012, the then Director General of the Ministry of Lands stated
unequivocally that the programme which came under the Ministry of Lands belonged
to the Republic, despite being funded by Australia and New Zealand, and was
integral to the Vanuatu government ,,s Priority Action Plan, the Land Sector
Framework and the 2006 National Land Summit Resolutions. Godwin Ligo, ,,Mama
Graon program belongs to Vanuatu: gov’t’ Vanuatu Daily Post 26 June 2012. See
also ,,Alguet apologizes to prime minister for letter about Mama Graon’ Vanuatu
Daily Post, July 17 2012, 2.

% See open letter addressed to the Prime Minister ,National sovereignty under threat’
Jeff Joel Patunvanu, The Independent 7 July 2012.

7 The involvement of the Malvatumauri is also complicated by the fact that it is
involved in a governance programme under the Ministry of Justice, while the Mama
Graon project is also funding customary land tribunal training for chiefs — see
,Chiefs optimistic to resolve more land disputes at community level’ Vanuatu Daily
Post July 21 2012, 4.

® Even this was unclear as one source I spoke to assured me that what was being
mapped was genealogies not land boundaries, while others suspect that the mapping
is to facilitate leasing, while the Director General Ministry of Justice explained that
what was being mapped was customary knowledge, but first the boundaries had to be
identified, then the right authorities. See note 9.

? Jane J oshua, ,,;’Mama Graon” name to be removed’ Vanuatu Daily Post July 11,
2012.

19 Conversation with AusAID representative in Port Vila, July 2012.
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the local paper in June 2012, the former head of state questioned the ability of
leaders and policies to assist and control land owners from the ,massive sale of land

everywhere’."!

Similarly land reform seems as far off as ever despite assertions in October 2012 that
all land laws would be reviewed,'? and various promises made by candidates for the
national elections, held that month, to address various land issues should they be
elected." Proposals have also been made to reform the land dispute process. The
Customary Land Tribunals, which were established under legislation in 2001, have
been subject to two reviews, one in 2005,'* and one in 2011. It has now been
recommended that the system be simplified with the number of tiers of customary
land tribunals reduced and a new lands division of the Island Courts established. The
Council of Ministers was meant to consider the new proposals in July 2012, but with
the run up to the October 2012 elections nothing has happened and it seems
questionable now whether the Customary Land Disputes Management Act, even in
its revised form, will be either tabled before Parliament or put before the Council of
Ministers any time in the near future.'” Consequently the determination of land
disputes remains a mixture of informal, local level hearings, Island Courts — where

these are established, and customary land tribunals — where these are established.

Corruption at the highest levels, lack of transparency and poor governance also
continue to be features of ministerial intervention in land matters.'® In 2012 the
Minister of Lands was involved in two controversial land matters. The first was the

intervention in a proposal by the custom owners of land in North Efate to lease the

1 Jean Marie Leye Lenalenu ,,Vanuatu be careful’ Vanuatu Daily Post June 21,
2012.

12 Thompson Marango ,,All land laws to be reviewed’ Vanuatu Daily Post, October
4,2012.

13 See for example, Glenda Shing ,,Taiwan intends to res-establish Urban Lands
Corporation’ Vanuatu Daily Post September 21 2012, and in the same paper, Len
Garae ,,Tarosa says Land Act value of toilet paper’ 22 September, 2012.

4 See Milena Stefanova ,.The price of Tourism: Land alienation in Vanuatu’ Justice
for the Poor, January 2008, Vol 2 Issue I, Briefing Note 43686.

' Private correspondence with Professor D. Patterson 25 October, 2012.

' See for example, an article in the Vanuatu Daily Post, ,Yumi Save Stoppem
Karapsen’ 24 September 2012, and in the same paper a report by Transparency
International (Vanuatu) ,,Dubious Dealings continue, involving government ministers
— what will it take to stop this?’
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land to themselves as a community so that they could safeguard the future use and
management of the land.!” Aware of the fact that a community per se had no legal
standing, the lease was to be taken in the multiple names of family heads, thereby
utilising the law in a novel way but in line with some of the inventiveness that I have
described in Part Three. While registration was pending, the Minister intervened on
the grounds that there were boundary and ownership disputes relating to the land and
exercised his powers under the Land Reform Act to grant a lease over the land to a
person from a different custom area and group. The rumour is that this lessee is a
mere front to an overseas investor/developer. Although the custom owners have
been assured that the lease so granted will be revoked, the lawyer acting for the
group is less assured.'® What is ironic about the Minister’s intervention at this late

stage is that this was the self-same Minister who stated in January 2012:

“Land is given to us to use for economic and social welfare of our people.
Whatever development our land is intended for, the control must be with our

people - the land owners”.

The second matter is the allocation of public land to employees and officials within
the Land’s Department in the run up to the national elections at the end of October
2012. Vanuatu, like many Pacific island countries is chronically short of state-owned
land, with the consequence that when land is needed for public purposes is it
expensive and often difficult to acquire. For motives which are not transparent, the
then Minister of Lands ordered the Director General of the Lands Department to
make public land available to civil servants employed in in the lands department at
very favourable terms. While the subsequent Minister of Lands assured the public
that the Public Service Commission will look into this matter and that the leases will
be cancelled, there is widespread skepticism in the local press that anything will be

achieved. However, at the time of writing the Prime Minister has just resigned and a

17 See Siobhan McDonnell, ,Land is the New Gold’ Vanuatu Daily Post 19 October
2012 http://www.dailypost.vu/content/land-new-gold (24/10/12).

'8 Private interview September 2012, Canberra, Australia.

¥ Godwin Ligo, ,Landowners must have control of their land: Minister’ Vanuatu
Daily Post January 10, 2012.
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new care-taker government has been established.”” The new Minister of Lands is the

leader of the Land and Justice party so perhaps things will change.?'

Indeed, it is difficult to estimate looking back over ten years where the benefit of all
the aid-funding that has been poured into land orientated initiatives, has gone and
what there is to show for it. What does seem to have occurred, however, is a gradual
empowerment of indigenous people. This is not always a positive thing. Where
there is opportunity some will use this to their own advantage, and those who have
access to political influence, to the skills of lawyers, negotiators or financial
institutions are likely to take advantage of these, and not necessarily for the long term
benefit of custom land owners or in ways which ensure the sustainable use of land.
However, there is also a greater awareness of land issues today than there was ten
years ago as evidenced in the rhetoric of those seeking election in this year’s national
elections, in the local press, and in the litigation coming before the courts. It is also
evident in the ways in which people are using the legal system to achieved desired

outcomes — as indicated in Part Three.

When [ started researching land issues in Vanuatu I did so because I saw
developments which alarmed me, including land clearing, reef blasting and
enclosure. As a newcomer to the county in 1999 I was also soon aware of the
disparities in wealth between indigenous and non-indigenous people and between
urban and rural dwellers, and the squalor of squatter settlement. I published because
I wanted to raise awareness, within Vanuatu and further afield and once I was out of
the country realised that my concerns regarding land in Vanuatu would have to be
linked to wider themes if I was to have an audience. While it would be nice to think
that my research has had a profound influence on land policy in Vanuatu that would
be a naive claim. Although, as has been indicated in various places in this collection,
some of my work has been referred to in briefing papers and reports which may
inform policy of donor agencies, national agencies or regional thinking, the pace of

change has not abated, and many of the concerns which I have expressed remain.

20 As of 23/03/2013.

1 Volatility in government and the frequent votes of no confidence and floor
crossing of politicians undermine any consistent programme of law review or land
reform.
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While this has confirmed for me the limits of law as a regulator or determinant of
human action it has also demonstrated the importance of ni-Vanuatu themselves,
taking control of their own destinies rather than external agencies. For example, in
2000, my empirical research into land leases indicated that there were approximately
1,070 registered leases for land outside the municipal area on the island of Efate,
taking up an area which represented around 29% of the island’s total land area. When
J4P published a summary of its much more extensive national land lease research
findings in 2010, there were approximately 13,815 leases, taking up 1,141 square
kms. of land, which represents 9.3% of the total land area of the country.”* In Efate
leaseholds represented 44% of the total land area, with 43.6% of these leases being
on rural land and 69.5% in the urban area. When I mapped leases in 2000 I
presented my findings to a local land conference using the symbol of an American
doughnut to illustrate the rapid spread of leases along the coastal areas of Efate. The
2010 data indicates that of the 215 kms. of coastline around Efate, 56.5% is under
lease. What is particularly noticeable from the J4P data is that not only has sub-
division of leased land increased, peaking in 2007/2008, despite the resolutions of
the 2006 National Land Summit including the imposition of a moratorium of sub-
divisions, but that also the number of leases granted by the Minister continues to be a
significant percentage of all leases, especially in the rural areas, again despite the
National Land Summit Resolutions, and subsequent calls, to curtail the power of the

Minister to sign leases.

If these statistics are combined with those of population, currently estimated at
260,493,23 and an estimated GDP per capita of US$3,130 for 2012, 24 it becomes
evident that land issues are likely to become increasingly volatile over the next
decade — a trend that is borne out by the increasing number of land cases being heard
at every level, as pressure for land increases and the need to raise the GDP to

maintain even basic standards of living become the drivers for change.

2 ,Leases in Vanuatu: Key Data from World Bank Jastis Blong Evriwan, Vanuatu
National Leasing Profile’.

# Vanuatu National Statistics Office http:/www.vnso.gov.vu/ (24/10/12).

** Vanuatu Fact Sheet http://www.dfat.gov.au/geo/fs/vanu.pdf (24/10/12).
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In an article published in the Vanuatu Daily Post on 13™ December 2011,% the writer
explained that the term ,,Vanua’ when used to describe land ,encompasses people, the
land, their cosmos and nature’. He went on to explain that in his indigenous
language (and there are over one hundred different indigenous languages in Vanuatu)
when used traditionally, the words used to refer to land give it a cultural and
theological significance and highlight the ,,belongingness’ of people to place, rather
than land belonging to people. However he also pointed out that some people are
reversing the component parts of the language so as to prioritise ownership of land.
He argued that this linguistic contortion flies in the face of the social patterns of
kinship, marriage and inheritance which characterise a particular society. In order to
maintain a situation in which ,a family can make a living and live in peace with its
extended families, neighbour and its community land must be ...”our place”, instead

of “our land”.’

The concerns expressed in this press article confirm, although from a different
perspective, the conclusions I have reached through the research reflected in these
publications. For me the research journey has been one of discovery, despair,
frustration and optimism. I chose the title for this collection to capture the
complexities which I encountered, the interrelatedness of things I considered and the
boundlessness of many of the issues raised. While I continue to be passionate about
land issues in Vanuatu and elsewhere in the Pacific,”® and am currently engaged in a
proposal to collate, edit and contribute to a monograph on Land, Laws and Customs
in Vanuatu,”’ looking at land through a Pacific lens has made me revaluate what land
is and means in my own domestic legal context and to look at contemporary

interactions with land in a new way.”® It has also led me to investigate other forms of

> Winston Terre ,Reconnect to your land before you lose it’ Vanuatu Daily Post
December 13, 2011 http://www.dailypost.vu/content/reconnect-your-land-you-lose-it
(24/10/12).

2% T have recently, for example, completed co-editing and co-authoring a collection of
chapters on Land Systems in the Pacific, which is a collaborative work involving
twenty-two Pacific authors. This is currently with USP Press.

%" The aim is to bring together strands of my work with the field studies of Pacific
island students studying Customary Land Law at the University of the South Pacific.
The proposal has been submitted to UQPress (University of Queensland) Australia.
28 Bvidenced for example, in S. Farran, ,,Farth under the Nails: the Extraordinary
Return to the Land’ in Hopkins, N. (ed) Modern Studies in Property Law, Hart
Publication, Oxford (forthcoming 2013), and ,,A bundle of sticks in my garden’
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property in the Pacific where many of the issues and challenges encountered in
respect of land are also met, notably in the field of intellectual property, and to apply
what I have learned about land, laws and development to the increasingly complex
issues surrounding copyright, patents and trademarks when applied to forms of
cultural expression and indigenous traditional knowledge and practice.”’ My own
learning journey and contribution to knowledge, therefore continues, and the

publications collected together here are steps along the way.

conference paper, Gardens of Justice, Critical Legal Studies Conference, Stockholm,
Sweden, 14-16 September 2012.

29 See for example, M. Forsyth and S. Farran, ,Intellectual Property and Food
Security in Least Developed Countries’ (2013) 34 (3) Third World Quarterly 521-
538 and a three year intellectual property in the Pacific project I am involved in
http://www.ippacificislands.org/. This has given rise to a collection of papers by a
wide range of contributors which I have recently edited and submitted to the Pacific
Studies journal, Brigham Young University, Hawaii.
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