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Abstract

This thesis will show that the concept of Great&/esnot supported by the contemporary
sources and that alternative approaches are néedaestigate law in the Toluid empire.
While the concept of Yasa tends to reinforce thegeion of Mongol law as being rigid, in
fact, considerable room for flexibility and negdioa was embedded within the Mongol legal

tradition.

This flexibility can be seen in the traditional My institution of the quriltai, an institution
which was important not only in terms of the elestof khans and taking various decisions,
but also in legal terms. The principle of collegialvhich was at its foundation was central to
Mongol legal culture and its effects can be disedrim the llkhanate and the Yuan dynasty.
While there was little political will on the part the Mongol rulers to impose any particular
legal practices, including Mongol customs, on thequered populations, the principle of
collegiality had a significant impact on how thegatt with legal matters, and how they and
their officials interacted with Persian and Chinkeggal traditions. In the many legal cases
decided by conference, where many different stdkleln® were present, can be seen the
enduring effects of the principle of collegiality.

The flexibility of the Mongol approach to law issalseen in the differences in the influence
of Mongol law in Persia and China. While in Chiha tagerness of officials and judges to
have the Qa’ans produce legislation led to sigaiftanutual influence and the integration of
several characteristics of Mongol law into Chinkeggslation and into practice even on the
local level, in Persia the restrained attitudehef gadis led to Mongol influence being

significantly less marked, and coming about throagltural influence or imitation.

In conclusion, Mongol law as seen in the Toluid @mwas characterized by significant
flexibility, which cannot be attributed simply tbd failure or abandonment of Mongol legal
traditions, since this flexibility was itself anfimential and genuine expression of the Mongol
steppe legal tradition.
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i. Physical prisons on the steppe were impracticathbtis of restraint could thus
include collars such as the above; and punishnvegrts often the death penalty, a

beating, or being forced to serve in the army.
Sir E. A. Wallis BudgeThe monks of Kiblai Khahondon: The Religious Tract Society, 1928, fagin@64

R

ii. The belief in the sacred nature of blood persistbloodless’ animal sacrifice among

the Buryats.
Adolf Zeman,V kraji Samau a lami, Prague: Naklad Pamatniku odboje v Praze, 1923, p. 110



Note on transliteration and use of terms

Chinese has been transliterated ugimyin. The Library of Congress Romanization tables

have been used for Persian and Arabic.
English names for the offices within the Yuan dygpapovernment have been taken from

Farquhar, David M.The Government of China under Mongolian Rule: a&Rgice Guide
Stuttgart: Franz Steiner Verlag, 1990
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Introduction

Laws and a legal system are a fundamental aspgciveinance. Laws can be a way to
resolve conflicts, punish transgressions, or deatartelonging’ through the privileging of
certain groups above others. In the case of a ast@mpire, the conquerors have a choice of
whether to try to impose their own laws, or recagrexisting laws, or some combination of

both.

The Toluid empire is a particularly important foafsstudy as it provides the contrast
between Mongol law, which was the legal system dmadic people, and the Persian and
Chinese legal systems, each of which had a longenriradition. Many studies have
examined the nature and content of Mongol law awl i interacted with these two legal
systems. However, there has been no study to datisihg on the flexibility of the Toluid
rulers and officials in the area of law, or on hibwg flexibility helps us understand the
developments in law in medieval Persia and Chihgs Thesis will show that a flexible
attitude towards decision-making, involving as matakeholders as possible, was integral to
the Mongol approach to law, and greatly influenbeth the process and the outcomes of

interaction with non-Mongols in the area of law.
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Chronological and geographical scope of the thesis

This thesis will focus on Mongol rule in Persia andChina: the llkhanate (1258-1335) and
the Yuan dynasty (1260-1368), as well as the Mofegal culture which influenced
developments in these polities. The llkhanate ardvilan dynasty, which were ruled by the
same branch of Chinggis Khan’s descendants andlglosnnected in military, political and
cultural terms, are known together as the Toluigieen The thesis will compare and contrast

the interactions of Mongol law with the local leggstems prevalent in Persia and in China.

The name ‘Toluid’ refers to Tolui, Chinggis Kharfiirth and youngest son, whose
descendants won tlga’anship(the position of ruling over the entire Mongol @mpin 1251,
and subsequently ruled the major sedentary taggaf Persia and China. However, their
rule was not unopposed: opposition from other dedaets of Chinggis Khan resulted in

1260 in thede factosplit of the Mongol empire into Toluid and non-Timl parts.

The llkhanate and the Yuan dynasty had more in comtinan merely being ruled by
descendants of Tolui. The seeds for the two pslittere sown when thga’an Mongke,
aware of the importance of the sedentary populatan their territories, sent his two
brothers Qubilai and Hilegi to rule China and Remspectively. This situation was indeed
unique: “The formation of the Mongol empire markebreak in the history of Eurasia, as
countries with a long sedentary tradition, suckChsa and Iran, were made subject to a

single people of the steppes for over a centtiry.”

! Aigle, “Iran under Mongol domination,” pp. 65 — 78
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Mongke also strengthened the administrative stradturough which he with some success
controlled the far-flung regions of the empirafter Méngke’s death, another power struggle
pitted two of Mongke’s brothers, Qubilai and AriBbke, against each other. While Qubilai,
who had been governing China for some time wasngilio adapt to Chinese patterns in
order to gain supportArigh Boke was more suspicious of adapting todeséary life style
and preferred the steppe way of life, and many Mégho thought similarly supported him.
Eventually, after a bitterly divisive civil war @t trivialized by Toluid chroniclers, Qubilai
prevailed over his adversaries, and became gatargthone without universal recognition.
He also moved the capital from Karakorum, Mongi®adu (now Beijing) in China. His
brother, Hulegl Khan in Persia, who acknowledgiisgdependency on the Qa’an adopted
the title of llkhan, remained his only princely papter, linked to him by politics, by
concerns of legitimacy, and by the willingness itectly govern and interact with the

sedentary population.

In terms of economic ties, these resulted not oy the ‘natural’ penchant of merchants to
use all available opportunities to exchange goodisnaake money, but the Qa’ans and
llkhans deliberately promoted trade, including lahgtance trade, by providing capital and
loans to merchantsin terms of military ties, Persia and China coméid to exchange both
military technology and personnel, an exchange whed started early as Chinggis Khan
employed Chinese mangonel-makers and expertsge srarfare in the campaign in Central
Asia and Khorasan. In terms of cultural and othes, tAllsen has in his bodRulture and

Conquest in Mongol Eurasidrawn attention to the many connections in figldgliverse as

2 Allsen, Mongol imperialismpp. 219-221

% Rossabi,“The reign of Khubilai khan,” pp. 421-Z)RRabiKhubilai Khan pp. 47-8; LangloisChina under
Mongol rulg p. 5

* Allsen, “Mongolian Princes and Their Merchant Rars, 1200-1260,” p. 91
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agriculture, geography, history-writing, and medebetween the Yuan dynasty and the
lIkhanate. This exchange was based on the tranemigEmaterial artifacts and written
documents as well as voluntary or forced transiéeople, among whom were soldiers,

merchants, artisans and many others.

Another issue which bound the Persian llkhanatl Witan China was the issue of
legitimacy. Unlike the other khanates which wenenided by a directive of Chinggis Khan,
the llkhanate was founded as a result of Mongkeésiic orders to Hilegi to go west,
destroy the Ismailis and subdue the Caliphate. Wénddllegl was meant to stay in Persia is
debatablé.In any case, he remained and styled himself kisdh, a title with implications of

a subordinate positiohand for most if not all of the dynasty the llkharsognized their
subordination to and dependence on the ga’ansimaCim terms of legitimacy. From Hulegu
to Baidu (with the partial exception of Ahmad Tegi)dthe llkhans proclaimed, in their title
‘llkhan’ and in their coinage, the supremacy of ¢faéan® and Hiilegii, Abaga and Arghun all
requested and gratefully received patents of inuestfrom the ga’an. Even though with
Ghazan the mention of the ga’an on coins largehged, contacts, embassies and exchanges
of personnel with the Yuan dynasty by no means @A particular note is also the fact

that up until Abu Sa’id’s time, most of the extadlicts produced by llkhanid rulers still
display a seal with Chinese characters; the teghefof these seals says: “Seal (attesting the
mandate) to sustain the state and to bring pedtetpeople.” Such seals were in the earlier

period of the Ilkhanate brought from China on tkeasions of delivering patents of

® Allsen, Culture and conquesp. 6

® Morgan,The Mongolspp. 130-1; Jackson, “The Dissolution of the Mdrigmpire,” pp. 221-2, 230-5
" Allsen, Culture and conquespp. 21-22

8 Allsen, Culture and conquespp. 21-30

® Allsen, Culture and conquespp. 31-34
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investiture, however, even later, when the actealsswere produced in Persia, the Chinese

writing, and thus the reference to the authorityhef Great Khan, remainéd.

There were still further mutual influences betwédamtwo Toluid polities. It is crucial to note
that mutual influence touched not only issues o$@eal tastes such as cooking or literature,
or symbolic issues such as legitimacy, but alseguwent policies which decisively
impacted ordinary people. For example, the sheediadoption of paper money, or tteaq

in the llkhanate is merely one of the best-knowstances of such influence. In trying to find
a solution for those Mongols who had become impekied, Ghazan turned to expertise
from the Yuan dynasty in the shape of Bolad Agap Wwad travelled to Persia and remained
there as a kind of permanent envoy of the Q&'arhere are also other policies of the
llkhanate with real or alleged origins in Chinesitience'? Similarly, there are hints that
some policies in Yuan China, such as laws whicbrofisnated against Muslims which were

in force for a short period, may have been infleehby events in the llkhanatg.

Therefore, this thesis will consider the possipitit direct or indirect influence in the area of
law between the two polities making up the Toluigp&e. However, it will mainly be
comparing the interaction between Mongol and Perared Mongol and Chinese laws. The
conclusions of this research are all the more Baamt because of the close interaction

between the khans and the indigenous governmeathlions. The khans did not rule the

¥ HerrmannpPersische Urkunden der Mongolenzep. 34, 36

1 Allsen, Culture and conquesp. 79

2 Morgan, “Who ran the Mongol empire,” p. 130, wsitdat the motivation for appointing joint vizierey
have come from China; Martinez, “Institutional deyement, revenues and trade,” p. 95, attributesuthea or
mutual responsibility system to Chindsaojia.

13 As to the question of whether the conversion lantsof the Ilkhans influenced Yuan policy towardsidims

in China, see Ratchnevsky, “Ra&d-0On Gber die Mohammedanerverfolgungen,” pp. 163-180
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sedentary populations from a distance, as wasliatige case in the Golden Horde and also
in the Chaghatai KhanatéOn the contrary, Persia and China were placesemdengols
were closely integrated and where they did not kagpissue related to the governance of
the territories at arms’ length. The khans surr@ghithemselves with Persian and Chinese
administrators, historians, scholars, fortune tgjldoctors, and any other people who might
contribute to the successful running of an emfihe entourages of the Ilkhans and the Yuan
emperors also included jurists or those with stropigions on legal matters, as can be seen
from the Confucians who tried to convince the Mdngters to issue a law code, and from
the presence ofgadi al-qudat(chief gadi) alongside the llkhan in the latehtiate™> For

this reason, when the khans engaged with the legal systems, the flexibility of the Toluid
khans and their officials with regards to legal tea cannot be attributed merely to
indifference. Rather, this thesis will show thatvés at least partly due to the traditional

Mongol approach to resolving legal conflicts.

The thesis

This thesis will explain that in the Toluid empioansisting of the Yuan dynasty and the
llkhanate, the Mongol rulers engaged with locablexystems, recognizing their legitimacy
while requiring basic obedience to themselves gisiteate rulers. They showed considerable
flexibility, working together with local legal pevanel and seldom demanding that Mongol

laws be imposed on non-Mongols.

14 Biran, Qaidu and the rise of the Independent Mongol Sta@entral Asia pp. 95-7

15 See chapters 6 and 7.
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In fact there was no single Mongol ideology reqgrthe imposition of Mongol laws on
other peoples, but rather a plurality of responied¢le encounters with non-Mongols.
Therefore Mongol legal tradition should not be etterized as embodying rigid customs,
rather, there was considerable room for flexibiéityd negotiation within Mongol legal
tradition, and there was some, if limited idealtdvaing other tribes or chiefs to implement
justice within their own spheres of authority asytilsaw fit. A whole range of options was
available as ‘cultural capital’ to the Mongols bey conquered their empire, and the Toluids

chose the more flexible approaches while buildipgelationships with local legal personnel.

This relative flexibility of the Toluid rulers canhbe attributed simply to the failure or
abandonment of Mongol legal traditions, since iswaelf an influential and genuine
expression of the Mongol steppe legal traditiore €hgagement with local legal systems
represents a tendency towards flexibility and ctiagan within the Mongol legal tradition,
which is sometimes known as the principle of cadéty and parallels collegial decision-
making practices in other fields, such as the adhnative field. The principle of collegiality
had great influence in the Toluid empire both withnd outside of the legal sphere, and was
one of the most important factors influencing tleduids to adopt a flexible attitude in legal

matters.

This flexibility was manifested in the Toluids’ fjeent acceptance of Persian and Chinese
legal principles and practices. It will be showattwhile the khans’ officials were expected
to be subject to the khans, and therefore to Molayal Mongol personnel at the local level
seldom even tried to impose Mongol legal principlasaddition, the llkhans and the Qa’ans
failed to take advantage of links to expertise freach other’s khanates in legal matters, as

they did in so many other matters. It can be categithat personal relationships with the

17



local legal specialists were more important thapasition of any particular legal ideas

which demanded considerable political will.

Further, it will be argued that this flexibility drcooperation with local legal officials is the
best explanation for different results in termdvimingol influence on law in Persia and China.
While there were some similarities in t@rghus (trials), punishments and execution
methods, there were also great differences, edjyeiniahe framework of the legal system
and in the degree of Mongol influence in societiye Tlexibility on the part of the Mongols
allowed the choices of Persians and Chinese onhe@hand how far to engage with the
Mongol rulers to have major long-term influence. $¥ltong-term Mongol influence came
about not through Mongols imposing law but throegimpromise and negotiation. This
confirms that view that the Toluids did not seekmpose Mongol law, but rather, significant
involvement of the Toluids in the existing legabsms occurred when the subjects of the
Toluids called for such involvement. When the Tdtubecame involved in legal matters
therefore, it was mostly in response to local lexffatials, and often in terms of their own

consultative tradition.

These arguments will be pursued mostly in the cardewhat can be termed ‘criminal law,’
defined for the purposes of this study as lawsc¢haty the death penalty or other serious
punishments® civil laws such as tax law and commercial law, riage laws, and land law
do not form part of this study in themselves, aligiito some will be discussed, but only
insofar as the competencies of the judges andahéuct of the trials are concerned. This
focus on criminal laws is in order to provide a mg@able focus for this thesis, and to make

the most of the available sources.

16 Both physical punishment and the confiscatiorheffamily members and property of the condemnebbwil

discussed in this work.

18



Sources and methodology

This thesis will make use of both legal documents @ther historical sources. Legal sources
are relatively few and unevenly distributed, whitan-legal sources provide essential

alternative perspectives.

There is no extant Mongol law colfelegal sources for the llkhanate include some extan
edicts preserveth the archive of Sheikh Safi al-Din of Ardabilsdovered by Alexander
Morton and Gottfried Herrman independently, andextéd and published by Herrmann as
“Persische Urkunden der Mongolenzeit;the volume contains both transcriptions and
translations of these edicts, as well as photograplthe edicts themselves. In addition, there
are edicts preserved in the section on Ghazan gtfiRal-Din’'sJami al-tavarikh Even

though these are a fraction of the documents pextiatthe time, they still give an indication
of the kind and extent of involvement in law on gaet of the llkhans, especially in the
absence of any information on the compilation of k@ code in the Ilkhanate. These edicts
are also crucial in giving information on who sidrend issued these edicts, and who they
were addressed to, showing who was meant to oleey &md who was meant to assist in
their enforcement. Therefore, they provide cruicitdrmation on the intentions of the
llkhans in making laws and some information ontreteships with local legal officials, in
particular those who were involved in writing osusng these edicts. Additionally, the
language used in the edicts shows the ideologglmious belief that the rulers wished to

emphasize. A further important source is Brastur al-katih which provides documents on

" This will be discussed in detail in chapter one.

18 HerrmannpPersische Urkunden der Mongolenzeit: Text- undtBildWiesbaden: Harrassowitz, 2004, p. 1
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the later period of llkhanid rule, such as a docoinfier the appointment of aamir yarghu

(leader of a trial}®

There are additionally a number of documents frdrar& courts, also preserved in the
archive of Sheikh Safi al-Din of Ardabil; these kdween partially edited and translated, but
to use them more fully was impractical because ytank of knowledge of Arabic. While
the documents give some important insights intadéheelopment of law in the Shari’a
courts?® the very fact that the vast majority are in Aralsiemblematic of the disconnect
between the Shari’a courts and the llkhanid adriratisn, which used mostly Persian and
Mongol#* In fact there seems to be so little change folfmythe Mongol invasion that
Monika Gronke remarks: “We can forego a detailescdption of historical events, since

they play no role in these documers.”

A far greater number of legal documents are avigldy China. Leaving aside the vexed
question of whether these are ‘law codes’ or meoslmpilations of edicts?® several

compilations, including formal and private one® axtant.

The earliest, which is not strictly from the Yuamndsty period, is th&aiheltiZ f1ft, which
was the recognized law code of the girdynasty, which preceded the Mongols in northern

China. This code is relevant because it continodgbtused at times even under the Yuan,

19 Nakhjaini, Dastir al-katib f7 ta'yym al-magtib, vol. 2, pp. 29-33

% Gronke,Derwische im Vorhof der Macht. 213

% Morgan,“Persian as a lingua franca in the Monguopie”, pp. 160-70

%2 Gronke Arabische und persische Privaturkunden des 12.1idahrhunderts aus Ardabil (Aserbeidschan)
p. 1 n. 5; in this book, Monika Gronke edited doemts from 1123 up to 1256.

% Huang Shijian Tongzhi tiaogedianjiao shuoming p. 2
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and in fact it is largely through quotations in Yieera sources that this work is knoffrithe
Jin code was modelled on the Tang code but cortaiaome features characteristic of the
Jurchen, originally a semi-nomadic people. Whenythan dynasty was officially

proclaimed and the name Yuan adopted, the Jin code was abolished but no sutestitas

immediately provided; this may be why some offigiebntinued to refer to it in their

judgments on legal cases.

The Dayuan tongzhik Jtii il comes closest to being the ‘representative’ legal
accomplishment of the Yuan dynadtjit was completed in 1316 and promulgated in 1321.
Only a portion of this is extant as tiengzhi tiaogel |45 #%, containing documents from

the years 1234 to 1378 Analysis of the content shows that a part wasséitee or similar to
the Tang code (on which most Chinese dynasties makeled a code) but there were many

differences as wefl’

The Zhiyuan Xin'ge® JG#Hit% was issued in 1291; it has been translatéut it is quite
concise and consists mostly of administrative ratohs. Another, later compilation, the

Jingshi dadiarz 1 ki, has been preserved in the Yuan historywan Shirc 5.2

However the most interesting source is Yumn Dianzhangt #. % because, as Birge argues,

it was a private effort, published to satisfy a coencial market, based on documents coming

% Franke, “The Chin dynasty,” p. 290; Birg&/omen, property, and Confucian reactipn 210 n. 26
% Huang ShijianTongzhi tiaogedianjiao shuoming p. 2

% Birge, Women, property, and Confucian reactipp. 212-213

2 Huang ShijianTongzhi tiaogedianjiao shuoming p. 2

% Ch'en,Chinese legal tradition under the Mongols: the Coflé291 as reconstructe8rinceton, NJ:
Princeton University Press, 1979

2 Ratchnevskyln Code des Yuawol. 1, p. xx
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from a localyamenarchive in either Jiangxi or Fujian, including dited documents dating
from 1260 to 1317, organised by subj&cthis text is thus more valuable than official
publications because the original language is pvegeand changes over time and

contrasting rulings are not edited out.

While these legal edicts and codes provide veriedaand, in the case of China, a huge

amount of information, in this study it has beesgble to use only a limited amount of this
information. In particular, these legal sourcesehbgen very valuable in order to determine
the intentions of the khans, both in terms of afttsntio impose Mongol laws and in terms of

acceptance of local legal systems.

However, a thesis about the flexible nature of mofcMongol law cannot be tested on the
basis of legal documents alone. A crucial poinardmg the methodology of this research
has been the concurrent reliance on non-legal ssuecglean information on the legal
system, most often through examining and collaititvidual legal case¥- Looking at
individual cases as represented in the narrativeces makes it possible to take the focus off
ideological and religious discussions of the legialation, and to focus instead on the
mechanisms such as the principle of collegialitychtenabled the khans, intellectuals and
judges to interact and work together in shapingefyal system and individual laws. With
much of the research on law in the Mongol empirdate focusing on ‘customs’ and
stressing the conflicts between Mongols and otkepfes, using non-legal sources enables

us to look beyond at the ways in which legal catdlwere resolved in practice.

%0 Birge, Women, property, and Confucian reactipp. 213-217
%1 Nielson used this approach to study hezalimtrials under the Mamluks. Nielso8gcular Justice in an
Islamic State: Mazlim under the Bari Mamliks, 662/1264-789/138pp. 35-6
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Although the non-legal sources have their own gaisl in terms of bias, in gleaning
‘incidental’ information from these sources, rathean information which the writers of the
sources were specifically focusing on, the problemssed by bias in these sources are
greatly reduced? Bias which sometimes occurs in the case of raligipcontentious or

highly politicized trials has been counteractednacsh as possible by using multiple sources,
including Persian local histories and some of thiéirvgs of Yuan officials. These sources
which consist of histories, both official and unoil, chronicles, and other writings have

been crucial for this research.

These include both local histories and those withoae universal focus; among the latter are
Ata Malik Juvaym's Tarikhr Jahingusta, Rashid al-Din’slant’” al-tavarikh and Vassaf's
history known agarikhi Vassaf. These histories cover not only history of théndlkate, but
also provide information on Chinggis Khan's eargays and rise, and Mongol achievements
in other regions such as China and Central AsiahRaal-Din’s history is even known as the
first world history* because of its breadth of information. The his®riecount high-profile
cases of trials or executions, including trials tkécomes of which the writers disagreed with.
They give information on the trials of pretendershe throne, princes, military leaders,
bureaucrats, and rebels. Sometimes there is ndt oetail, at other times there is
considerable detail on who conducted the trialsy whs present, how the interrogation
occurred, what punishment was imposed. The histal® provide some background

information and the authors’ opinions about theigesor injustice of the verdicts given.

32 Tosh,The pursuit of historypp. 66-68; BlochThe Historian's Craftp. 61
% Boyle,“Rashd al-Din: The First World Historian,” pp. 20-21
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Despite the various biases of these histories, tffteyn agree on at least the basic facts of
judicial cases. Ata Malik Juvays veracity is supported by the close similaritytiod events
he describes with the very anti-Mongaibakat-i Nasiriof Juzjani** The Zafarnamatof
Mustawf is another valuable source, a verse chronicleurgany the vicissitudes of the

llkhans in some detail.

For trials of less illustrious personages, the libestories provide numerous important stories.
Some of these can be cross-checked with otheraaufbe local histories include the
Tarikhi shahi Qarakhitayagoncentrating on events in Kerman; Tragikhi Tabriz and the

Simt al-‘ulaby Nasir al-Din Munshi.

Sources on the later llkhanate include Qashdratskh-i Uljaytu, theZayl Jami’ al-tavarikh
by Hafiz Abru; theTarikhi Shaykh Uwaiby Ahri; and theMajma’ al-ansabby Shabankara'i,
which covers events in various provinces, and ¢ostine accounts of several trials. The
Safvat al-Safathe history of the religious order of Sufis atAbil, provides anecdotes not

found elsewhere.

Alternative perspectives are provided by Mamlukdrians including al-‘Umari and al-
Magqrizi who, because of the ideological divide betw the Mamluk sultanate and the
lIkhanate gave often radically different assesssiefiMongol law and its impact. The anti-

Mongol fatwas of Ibn Taimiyya also fall into thiategory>°

3 Lane,Early Mongol Rulep. 3

% Aigle, D., “Loi mongole vs loi islamique?” p. 994
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Other perspectives are also provided by the maaliefocussed Armenian and Georgian
sources, which have been translated, such as Siepkabeliart® Kirakos Gandzakeis and

the anonymous Georgian history entitiéartlis Cxovreba®’

Among the Chinese sources, the most prominenti¥ tlan history olyuan Shit i,
compiled, as was customary in China, under the Myttasty after the demise of the Yuan.
Since the compilation was rather hasty, it is tsodutely complete, but this may also be an
advantage since much of the material was comprgeliaunaltered from original sources.
The Yuan history contains the most extensive ctlamf biographies from the Yuan
dynasty. Although some of the biographies are bligadew are specifically grouped under
jianchenffF ‘evil ministers,®® and in others, a Confucian emphasis is clearlygm®, they
are nonetheless extremely valuable. The Yuan lyistieo chronicles the salient events of

each year.

Other sources which despite their non-legal nadmeeextremely valuable are tQgujian
xiansheng daquan wenfjiif 5% 2 K42 3C4E by Wang Yund:{&# (1227-1304), who came
from an important Chinese legal family and senrethe Censorate under the Qa’ans; the
Mumin zhonggadi [ £ 2, a book of advice for magistrates; and tthaie zhinars: -5,

a collection of legal terms and their explanatiths.

% Orbelian describes Mongol law hektistoire de la Siounigrans. by Brosset, vol. 1, pp. 226-7
3" Translated by Marie Brosset Histoire de la Georgie
% Yuan Shied. by Song Lian, Beijing: Zhong hua shu ju, 19#6 205

39 Xu Yuanrui,Lixue zhinanHangzhou: Zhejiang guji chubanshe, 1988
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All of these sources provide differing insightsanhe attitudes of Mongols and local legal
officials and their interactions. They provide tlv data showing the extent and quality of

interaction between Mongols and non-Mongol leg&tafls during the Toluid empire.

However, this interaction, and the flexibility whithe Mongols often showed, naturally
leads to the question of how such interaction cabwait. Whether it represented a deviation
from Mongol tradition, or whether it instead refied Mongol tradition, can only be

answered by an understanding of Mongol culture. Séeret History of the Mongo{Mongy
ol-un niyuca tol¥iyan) is the only substantial extant source writteradyiongol (or Mongols)

from a Mongol point of vieW° The case can be made that Sigi Qutuqu, Chinggisish
adopted brother or son, was its author, althoupbratiews remaifi® It includes information
about some legal trials, and its insistence on Mbuglues (and occasional criticism of
Chinggis Khan) show how it was part of an atterogtreserve Mongol values that some felt

were being threatened.

While its Mongol authorship means that its contsrm@xtremely valuable, it is also the case
that many things which were obvious to nomadic Mds@re left unsaid in the text. This is
of particular concern since no other source redlacimadic culture to this extent. While the
Secret Historymentionsyasa(commands) angosun(customs), other aspects of Mongol law

are not stressed, or are not immediately obviodlsaganodern reader.

Therefore, it is worth considering what anthropglegn contribute to the study of Mongol

law. While caution is required in allowing modetndies to complement our knowledge

0 Doerfer, “Zur Datierung der Geheimen GeschichteMengolen,” pp. 87-111
“1 Ratchnevsky, “Sigi-Qutuqu,” pp. 90-93
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from the historical sources, the influence of aopimlogy has inspired historians to see
Mongol law in broader terms. In 1940 Eric Voegelirote about the legal character of the
orders of submission that the Mongols sent to fprgowers, demonstrating their legal
character although they are usually consideree tsiply diplomati¢? More recently,
Roberte Hamayon, Francoise Aubin and others haitteewiabout Mongol marriage customs
and the vengeance systéharguing that these, as muchyasaandyosun deserve the title

of laws.

Law can include many different aspects, and doesewessarily need to be similar to the
law that we, as modern historians of the Mongol iemre familiar with. Rather,
anthropological research on the laws of nomaddramal peoples has been extremely useful

in challenging a text-based and state-centred wviethve nature of law.

While there is no generally accepted definitiorest, the major challenge in defining it is
how to differentiate it from morality on the onengkand from custom on the other. Like law,
morality has a normative character, while both &l custom are usually obey¥dBut

while defining law is challenging, whether laws angtten down or not has no bearing on the
issue. We cannot conclude that certain societies ha laws, simply because they have no

writing or because none of their writing has coroevd to us.

One way of differentiating law from morality andstam is to postulate that only what is
recognized as law by the ‘state’ or the legitimatéhority in any given territory is truly law.

However, this leaves ambiguous the position ofrirggonal law, as well as the ‘customary

“*2\/oegelin, “The Mongol Orders of Submission,” pF83413
*3 Hamayon, “Mérite de I'offensé vengeur, plaisirriltal vainqueur,” pp. 107-140
*4Hart, The concept of lawpp. 82-85, 220, 224
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law’ of societies lacking a ‘state’ (however ‘statedefined). Rather, law is a common
feature of human existence, and exists in everiegod his thesis will take the view that
laws are norms the violation of which attracts aipament, however, the punishment does

not need to be carried out by a ‘state’ aétor.

Therefore, in the course of this thesis referenitido@ made to anthropological and historico-
anthropological studies of the Mongols in particuénd of other peoples where these can
provide additional insight. While these studiesndb substitute for a thorough understanding
of the primary sources from the Mongol period, they assist in understanding these

sources better.

Thus, this thesis will mention numerous aspectdafgol law, including those which are
more traditionally recognized as ‘law’ and otheifsieln characterized the Mongols’ nomadic
life. In addition, the thesis will, in chapters sird seven, include discussion of intellectual
and cultural trends which had an impact on thellbigéory in the llkhanate and the Yuan
empire. The thesis will therefore go beyond what loa strictly termed ‘legal history,’ in

order to understand more deeply the impact of Mblayoin the Toluid empire.

Literature review

Western scholarly study of Mongol law started vitia idea of a law code, the Great Yasa,

promulgated by Chinggis Khan at his enthronemed®06. This was the picture painted by

> Tamanaha, “An analytical map of social scientfjiproaches to the concept of law,” p. 523
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Petis de la Croix in 171%,a picture which long remained popular. Becausgfvork,
other scholars such as D’Ohsson, de Sacy, Vernaddikge and Poliak, also believed that
Chinggis Khan had issued a Great Yasa and set ataostating some of the primary

sources’

It was in this tradition that Riasanovsky wrots lRiuindamental Principles of

Mongol lawin 1937, which lists a whole 36 laws containeth@ Great Yasa, not counting
additional maxims of Chinggis KhdfiUnfortunately, as David Ayalon has since
conclusively demonstrated, this work was based simaity foundation, since the mostly
Mamluk primary sources that these scholars weggngelon were all based on a single source,
the Tarikhe Jahangosha of Juvayrom which work they copied with some distortions

Ayalon'’s articles, which appeared in the 1970 @fVely ended this era of the study of

Mongol law, and opened up new avenues.

In 1986, David Morgan made the then revolutiondayne that the ‘Great Yasa’ did not exist,
or more precisely that if it existed, it was natell ordered law code which had been
promulgated, but more like a collection of case.|B\ and Prof. de Rachewiltz debated
whether the Chinese sources, in the absence opfioof from the Persian and Arabic
sources, implied the existence of the Great Yasalaw code. Finally, painstaking linguistic
research by scholars such as Aigle and Chogt lmgrsthat there is no linguistic basis for
the concept of ‘Great Yas& The nail in the coffin is Chogt's 2010 book abthe Great
Yasa which shows that the Chinese sources do pposuthe existence of such a law code

any more than the Persian sourtes.

“% petis de la Croixistoire de Grand Genghizcan, premier empereuratesens mogols et tartareg. 109
47 Ayalon, “The Great Yasa of Chingiz Khan: a Reexaatibn, part A,” pp. 99-101

“8 RiasanovkyFundamental Principles of Mongol Laywp. 57-69

“9 Chogt,Chingisu Kan no &, pp. 85 ff; Aigle,Loi mongole vs loi islamiquep. 974-77

*0 Chogt,Chingisu Kan no &, 2010, pp. 85ff.
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However, the idea of the Great Yasa continues fodpeilar until today. This is not only

because some scholars are unaware of the latesrcbsbut also because it is an attractive
concept which gives us the illusion of understagdtongol law. By being understood as a
law code, Mongol law is rendered similar to tharisrof law that we are familiar with, and it

is assumed that we can summarize it under a nuafbygoints’ or substantive laws.

In addition, no alternative grand narrative to thiathe Great Yasa has emerged. While the
research inspired by anthropology is eye-openirgjfers mostly correction on specific
points, in particular, that the Mongol marriageqices as well as the vengeance system
deserve the title of ‘laws,’ rather than being edlicustoms’ which leads us to devalue their
importance, normative character and function witiiongol society. However in terms of
the interaction of Mongol law with Chinese and isialaw, the concept of the Yasa is still

very much in the foreground of how such an encausteonceptualized.

Perhaps because of the dominance of the Yasa garatifiere has been comparatively little
research on case law. This is especially truehfeilikhanate where there are no extant legal
codes. Thomas Allsen gave an insightful analysigofhus in M6ngke’s time in his PhD
thesis>* and Lambton devoted half a chapter of her bBoktinuity and chang?to the topic.
There is also a collection of case studies by Ma&da which, however, is accompanied by
very little analysis. Though the author points samne unique features of Mongol
punishments such as the number of strokes in lysatypically being a number ending in

seven, the analysis is largely coloured by denigmatf the Illkhans for their executions of

* Allsen, Politics of Mongol imperialismp. 30
°2 Lambton,Continuity and change in Medieval Persinapter 2: the Law and its Administration, pp-989
(pp. 83-96 are on the yarghu)
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Persians? Other authors, notably Aigh& Halperin, Spuler, RatchnevsRyand Gronke®
have referred in passing to the yarghu. On the &airside, Hu Xingdong has given
considerable and detailed attention to the pro@edticivil cases during the Yuan dynasty,

andyuehui&] & (joint trials) as well as criminal trials have @lseen the subject of recent

research. The relative dearth of research on gs means that our conception of Mongol
law is incomplete. While knowledge of Mongol sulbgize law is now fairly extensive, there
is little acknowledgment of the processes by wiitdngols made, promulgated and

enforced laws.

These processes are however key to our understpafithe encounter of Mongol law with
other legal systems. Too often, research on thestipn is overshadowed by the concept of
the Great Yasa and the consequent over-emphasigbstantive law at the expense of
procedure and case law. Li Yunian and Narenchaagetamong the many who assume that
the Great Yasa was of supreme importance evereindhquered territories and
consequently evaluate the encounter of Mongol amdMongol law simply as a clash of

differing laws>’

On the other hand, some recent works have tendechphasize the flexibility or tolerance in
the Mongol approach to non-Mongol legal systemgidias mentions an “alliance” between

Mongol rulers and local elites such as gadis, thehenting at a much more flexible

%3 Ma‘dan’kan,Bih yasi rasdagan, pp. 1-18

> Aigle, “Le Grand Jasaq de Gengis-Khan,” pp. 62-63

5 Ratchnevsky, “Die Rechtsverhaltnisse,” pp. 64-110

* Gronke,Derwische im Vorhof der Machp. 224

" Spuler,Die goldene Hordep. 364; Li Yunian, “Da Zhasa’,” pp. 77-82; Na@maogetu, “Chengjisihan ‘Da
Zhasa',” pp. 46-68; Dalkesefender roles and women'’s status in Central Asia Andtolia pp. 24, 144-5,
158, 184-5
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approach to Islamic law, though he attributes fileigbility to dependence on the support of
local notable families® Denise Aigle has remarked that it is extremelykety that the
Mongols tried to enforce a law code based on cussame even Ibn Taimiyya in hiatwas
never denounced the llkhans for trying to impossrttustoms on Muslim¥. Peter Jackson
has pointed out that Chaghatai’s decree on thegpmopthod of slaughtering animals was
probably not imposed anywhere far from the Monguwitoes of power, namely their
encampment® George Lane has remarked on the flexibility inhefe the institution of the
yarghu®! while Francoise Aubin speaks more generally of‘fiefound juridical and legal

sensibility of the Mongols®

It has also been acknowledged that in specifiamsts, Mongol and non-Mongol practices
combined to form novel regulations which were thaohored in law. One example is the
shaomaiyina fusion of the Mongol practice of blood moneydparatory punishment) and

Chinese concern for ancestor worsHip.

However, these works do not provide a detailedyasigabs to why the Toluids should be
flexible in matters of law. This is despite the moWledged flexibility or even tolerance of
the Mongols in the areas of religf§rand administrative practice, where Endicott-West

speaks of their “conciliar, deliberative style @oision-making.®® The relevance of the

%8 Lapidus,A history of Islamic societiep. 278

%9 Aigle, Loi mongole vs loi islamiquep. 994

% Jackson, “Chagatayid Dynasty,” pp. 343-4

¢ Lane,Early Mongol rule p. 120

%2 Aubin, “La loi, témoin de la vie. Les biens du rae dans le droit pénal mongol (XVIe-XVllle siédlep.
25

8 Aubin, “Les sanctions et les peines,” pp. 254-Bbiy, “Some characteristics,” p. 132-6

8 Atwood, Christopher., “Validation by Holiness ao\@reignty,” pp. 237-256

% Endicott-West, “Imperial Governance,” pp. 525-6
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Mongol consultative tradition for legal matters m&ver been mentioned except very briefly

by Mansura Haida? and in the work of a political anthropologist, kasabloff’

% Haidar, Mansurayledieval Central Asigpp. 102-3. Mansura, however, focuses on the egarfea handful of
trials rather than examining the relevance of thesaltative tradition for the trials.

67 Sabloff, “Genghis Khan, father of Mongolian deray,” pp. 91-119
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Chapter 1 — The Great Yasa

Introduction

Historically, research on Mongol law in the Mongohpire as well as in the Toluid khanates
has been focussed around the concept of the ‘Geesat.” Many books which mention law in
the Mongol empire discuss primarily or even exaslabi the ‘Great Yasa.’ The present
chapter will review this approach to Mongol lawwitl be argued that, in line with recent
criticism, the concept of ‘Great Yasa’ is inadeguiatr understanding either the substance or

central features of Mongol law.

The first part of the chapter will review eviderfoe the ‘Great Yasa,’ arguing that such
evidence is clearly inadequate, and that the Moagptoach to different laws and legal
systems was in any case more complex than assumibe dasis of the concept of ‘Great
Yasa.’ The second part of the chapter will argua the ‘Great Yasa’ is best understood and
treated as an idea with its own history, separat®a the historical reality of Mongols
encountering and reacting to non-Mongol legal systeThe ‘Great Yasa'’ is best studied as a
concept within intellectual history. The reality dbngol law on the other hand and practices
which had an impact on the encounter with non-Mokegal systems will be discussed in

chapter 2.
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The ‘Great Yasa' and the need for reviewing thiscsmpt

The Great Yas4is held to be a law code issued by Chinggis Khamisuccessors.
Scholars have also assumed that the Great Yasa waification of Mongol customary law
and that the lists of Mongol laws contained inwwgks of Juvayn al-Magqrizi, al-‘Umatri,
Bar Hebraeus and Rashid al-Din are fragments sflliv code. Much energy has been

invested in attempts to reconstruct the code baseatle supposed fragmefits.

The debate about the Great Yasa is not simply atdetbout a concept. Rather, the Great
Yasa has been seen as embodying the essence obMmngn the Mongol empire and has
had paramount influence on how the encounter oMbigols with non-Mongol legal

systems is conceptualized. The concept of Gread ¥as been current since the time of Petis
de la Croix in the f@century?o but this research will reiterate recent callsiszdrd it.

Because the concept of Great Yasa has encourageldiscto see Mongol law as a series of
substantive laws, other aspects of Mongol legattpra which are not plainly and directly
recorded in the sources are most often ignoredeMar, the focus on substantive laws
means that the clash between opposing legal narthe ialmost exclusive focus of most

research.

The Great Yasa has been used to stress Mongolrats& and opposition to Islamic and

Chinese values, to the point where the Yasa is asedcatch-all concept for Mongol

% On the term ‘yasa’ gasaqin Mongolian, see DoerfeT,irkische und mongolische Elemente im
Neupersischemo. 17893.L (yasaq), vol. 4, pp. 71-82
% Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p63-4

0 Petis de la Croixistoire de Grand Genghizcan, premier empereuratesens mogols et tartares. 109
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customary law and state ideology, including uneslauthoritarian demands of Mongol
khans’* This reinforces the idea that the Mongol khansewercompromising and wished all
the conquered peoples to follow their laws, whiebds into the existing stereotype of the
Mongols as being in a class apart due to theirelésiexploit other§’ The Great Yasa is
problematic as a concept because it is not clegiiyped, and therefore lends itself to being

used without appropriate methodological rigour.

Moreover, the Great Yasa has negatively impactecbility to judge the long-term

influence of the Mongols on legal matters in Peasid China. This is because, if Mongol law
is seen primarily as consisting of a set of custamish it would have been impractical to try
and impose on the conquered populations - sucbtasashing in running water,
slaughtering animals in a particular manner, redding on thresholds and other similar laws
— then the conclusion is naturally made that tes little long-term impact, despite the

brief imposition of some of these customs in Yudmmn@. Many authors simply assume the
basic incompatibility of Islamic and Mongol law,casuggest that the influence of Mongol
law faded with tim€? in harmony with the assumptions of Mamluks sucthasamir Sayf
al-Din Aytamish al-Nasiri who stated that after Ga@a’'s death “the Yasa of the Mongols
passed away’” If one equates the Great Yasa with Mongol lavs &asy to mistakenly
assume that simply because references to the Mavggdl ‘yasa’ in the sources diminish

over time, so did the influence of Mongol law.

" DalkesenGender roles and womens’ status in Central Asia/Andtolia pp. 24, 144-5, 158, 184-5
2 Endicott-WestMongolian rule in Chinapp. 111-3

3 HeuschertDie Gesetzgebung. 17; NielsenSecular justice in an Islamic state. 106; Riasanovsky,
Fundamental principles of Mongol layw. 33

" Amitai-Preiss, “Ghazan, Islam and Mongol traditiom 5
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In short, the concept of Great Yasa has encouraggsérch on Mongol law to proceed within
narrow and predictable boundaries. There is thd f@ea new approach to law in the Toluid
empire, one which recognizes that Mongols reacteiious ways to non-Mongol laws and
legal sytems and that Toluid khans were often lfllexin their approach. Therefore, it is
indispensable that the concept of Great Yasa liealty examined and, if the criticism is

justified as this thesis argues, abandoned.

An evaluation of the evidence for the Great Yasa

The existence of a law code known as the Great Masdeen postulated on the basis of

several passages in the primary sources which sesuapport the existence of such a code.
One that has often been cited to support the ifldeedGreat Yasa’' law code is the following
passage from th®ecret History of the Mongolahere Chinggis Khan says to his foster-son

(or foster-brothery Shigi-Qutuqu:

“Divide up all the subject people and apportiomtht®e Our mother, to Us, to Our
younger brothers and sons according to the nartteeqfeople,

Splitting up those that live in felt-walled tents,

Separating those that live in dwellings with wooders.

Let no one disobey your word!

Further, he entrusted Shigi-qutuqu with the powigudgement over all and said to
him, 'Of the entire people

Chastising the robber,

> RatchnevskySigi-Qutuqy pp. 75-77
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Checking the liar,

execute those who deserve death, punish those edene punishment. Furthermore,
writing in a blue (-Script) register all decisioalsout the distribution and about the
judicial matters of the entire population, makiib a book (i. e. a permanent record).
Until the offspring of my offspring, let no one cige any of the blue writing that
Shigi-Qutuqu, after deciding in accordance with st&ll make into a book with

white paper. Anyone who changes it shall be gtiifty.

As Morgan points out however, this passage doesraoty way imply the promulgation of a
law code’’ The ‘blue book,” according to the text of the pagswas meant to record
particular judicial decisions, as well as the alibi@n of conquered peoples among the princes
of the imperial family. Morgan therefore refergttas “a kind of case law, a body of written
legal precedents’® Chinese sources refer to the ‘blue book’ as astegbr census rather

than a law codé&’ The book has not survived.

Secondly, the following passage from Ala al-Din ayv seems to support the existence of a

written code:

“In accordance and agreement with his own minddterjggiz Khan] established a
rule for every occasion and a regulation for ev@rgumstance; while for every crime
he fixed a penalty. And since the Tartar peoplesrwascript of their own, he gave

orders that the Mongol children should learn fréva Uighur and that these yasas and

" Secret History of the Monggl§ 203

" Morgan, “The ‘Great “Yasa” of Chingiz Khan,” pf64-5
8 Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p6%

¥ Chogt,Chingisu Kan no &, pp. 137-9
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ordinances should be written down on rolls. Thedls are called the Great Book of
Yasas {£,» 4l L] and are kept in the treasury of the chief prind®kerever a
khan ascends the throne, or a great army is mediliar the princes assemble and
begin [to consult together] concerning affairs ats and the administration thereof,
they produce these rolls and model their actioasettn; and proceed with the
disposition of armies or the destruction of proeis@and cities in the manner therein

prescribed ®

The conventional view is that tlygsa-namahi buzurgis the Great Yasa. Scholars such as
Ratchnevsky argue, partly on the basis of thisggessthat the Yasa dealt mainly with affairs
of state, including military matters and administ. Togan points out that the yagasagh

in Mongpolian) is rendered in the Chinese glossémheSecret Historyasjunfa %2,

‘military law.’®" It is argued that the relative paucity of inforinaton the Great Yasa and its

contents could be due to secrecy which this kiniaifofmation deserveff

“It is these [military] injunctions that lent thea¥a of Cinggis khan the nimbus of
their almost magical efficacy. To them was attrdalithe invincibility of the Mongol

people and their meteoric rise as a world pow&r.”

“The aim which Cinggis khan pursued by writing dolajasag[commands] was
the perpetuation of the military-political ordetrimduced by him and the reign of the

Cinggisids over their world empire. The [main] mshent for the realisation of this

8 Juvayn, pp. 17-8, JuvayifBoyle, p. 25

8 Togan,Flexibility and limitation p. 147

82 Rachewiltz, “Some reflections on Cinggis Qan'sg’sp. 92

8 Ratchnevsky, “Die Yasa (Jasaq) Cinggis-khans hrelProblematik, 485
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goal was the military; a substantial part of themctions of the Yasa was

undoubtedly dedicated to military discipline andamisation.”*

Morgan, however, argues that this passage fromydiuigto be understood in the context of
the chapter as a general reference to the recoadi@inggis Khan's precepts; although the
termyasa-name-ye bozoig difficult to explain, it does not necessarigfar to a systematic
legal cod€” In addition, there may be an element of distordomisunderstanding here. As
Chogt emphasizes, it is only reasonable to supih@ddnistorians from sedentary cultures,
including Juvayn may have either misunderstood Mongol law, or egsto present it in a
way more familiar to their readet$Therefore, this passage does not show that there

definitely was a legal code known as Great Yasa.

Juvayi also has a whole chapt&rsupposedly on the Great Yasa, in Fgrikh-i-Jahin-

gushi. The chapter deals mostly with military and hugtiegulations, and the postal system,
which would accord with the view that the Great ¥dgalt mainly with state and
administrative matters. Morgan argues that the aifithe chapter has been mistranslated; that
it does in fact deal with Chinggis Khan’s injunetsy but that this chapter likewise does not

support the existence of a systematic law ¢8de.

A seemingly incontrovertible claim as to the existe of a law code is found in al-Maqrizi’s

work: he writes of a certain Ibn al-Burhan who cilad to have seen a copy of the Great Yasa

8 Ratchnevsky, “Die Yasa (Jasaq) Cinggis-khans brelProblematik, 485
8 Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p61

% Chogt,Chingisu Kan no b, pp. 33-49

87 Juvayi, pp. 16-25; JuvayfBoyle, pp. 23-34

8 Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p68
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in Baghdad. A description of the contents of theafallows this informatiorf® However, in
1971 Ayalon convincingly debunked this claim: IdfBarhan can be identified as Ahmad
bin Muhammad, biographies of whom can be found-®akhawi, Ibn Taghribirdi and other
works”. According to these biographies, it is very impble that he spoke any language
apart from Arabic, so he would not have been ablead a copy of the Yasa written in
Mongolian in Uighur characters (there is no evigeatany translations). Rather, al-
Magrizi’s material was taken unacknowledged frortUshari >? who took his material, with
acknowledgement, from Juvayihus what were previously thought to be indepahde
accounts of the Yasa, the closeness of which aoefirthe reliability of the reporting, are in
fact all taken from a single source. There is ndewe that Chinggis Khan himself was
responsible for most of the laws as claimed by aghki, and it also seems that he
deliberately selected those laws he thought Musiumslid most abhor, for his own
purposes: Since al-Magrizi's ‘evidence’ has been shown tddige and the other passages
can be interpreted in different ways, the logiaaticome seems to be to reject the idea that a

formal law code (Great Yasa) ever existed.

Igor de Rachewiltz argued that though the eviddrara the sources from the Western part
of the empire is inconclusive, the existence oetual code is demonstrated by Chinese

sources? In recent research by scholars within China, ttistence of the Great Yasa is

8 Ayalon, “The Great Yasa of Chingiz Khan: a Reexaatibn, part A,” pp. 101-2

“bid, pp. 103 n. 1

1 bid, p. 103

bid, p. 104

% bid, pp. 106-7, 114-16

% His view also differs from the conventional one#ase he argues that, like Becret Historythe Yasa was
drawn upafter Cinggiz Xan’s death to commemorate and remembeddesls, and probably presented at the

quriltai of 1229: Rachewiltz, “Some reflections 6inggis Qan's jasag,” pp. 94-95, 99-100
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accepted as a fattThe Yuan Shi contains references to a “d&or “imperial” yasa
(transliterated as “zha-sdl. i or %#). One of these is in the account of theiltai®® at

which Ogodei was enthroned, which says tBain da zhasafi KAL# “the/a great/imperial
yasd’ was promulgated® As for the definition of “great yasa,” the texiited by Song Lian
(1310-1381) contains the noté 5 Kik4 . “This (i. e. the da zha-sa) is called in
Chinese ‘Imperial law?® however, this could refer to the emperor’s ediatber than a law
code!® In addition theLixue zhinanwritten around 1301 by a Chinese in Mongol employ
around 1301%" defines “da zha sa” askdLifil, sk IEGIVEEZ " “... a system of law

based oniaoli.” The same section defingaoli as being similar to & (law code), but then
says thatiaoli are cited to decide legal casé€sAlthough Hu Xingdong takes this as
evidence that the Great Yasa existed and had sfiew, 83t is not conclusive evidence,

and points rather to the possibility of a legaltegsbased on precedents.

Speculation has also centred on the meaning aftheessiorbaoxunzi 5/l “precious

precept,” which has been held to refer to the Greata. The expression occurs in the Yuan

104

Shi in the biography of Bayaffi 2, and in Huang Jii #%'s Jinhua huang xiansheng

% Narenchaogetu, “Chengjisihan ‘Da Zhasa,” p. 46Yunian, “Da Zhasa,” pp. 77-86; Xu Yuchuvyandai
fadingxing kaobianp. 24

% On thequriltai, see chapter 2.

°” Number is not indicated in Chinese, so the refezauld be to ‘yasas.’

% Yuan Shich. 2, p. 29

% Narenchaogetu interprets this as proof that tleaGrasa as law code existed, “Chengjisihan ‘Dasgia
pp. 46, 55-59

190 Chogt,Chingisu Kan no b, p. 121

101 Xu Yuanrui,Lixue zhinandianjiao shuoming, p. 1

192 xu Yuanrui,Lixue zhinanp. 67

193 Hu Xingdong,Yuandai minshi falii zhidu yanjip. 29

1%4yuan Shich. 127, p. 3115
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wenji 43 #5642 S 4E. While earlier literature suggests that the “poesiprecept” is the

Great Yasa, according to the most recent reseagr@hbagt it is much more likely that this
expression refers to pronouncements of wisdom krestailig. This is because sources such
as Rashid al-Din frequently refer to the readingemalling from memory dbiligs at

quriltais1®

A strong reason to reject the concept of Great Yatfze meaning of the word “yasa” itself.
Both the French scholar Denise Aijfeand the Inner Mongolian scholar Cht%gon
analysing the word linguistically have concludedtttyasa” is a command given by a khan,
or a chief, which derives its authority from theakfs authority. The word is often used in the
plural, and sometimes paired with other words saagahkam(ordinances) for example, in
such a way that it could be seen as synonymousahikhm'®® Indeed the vast majority of
references to ‘yasa’ are unproblematic and refaphi to a ‘command;’ only a few, most of
which have been discussed above, refer to a ‘goeathperial’ yasa. To illustrate how
ostensible references to the Great Yasa actudly te a ‘yasa’ or ‘command,’ al-Magrizi
claims that a law by Chinggis Khan setting downtetheimmunity of clergy (of all religions)
was included in the Great Yasa. But Juvafnom whom al-Magrizi had ultimately gained

this information, speaks in this respect onlygfasa, i. e. a commarit’

In conclusion, there is no solid evidence for tkistence of a law code, known as the “Great

Yasa.*'° The attraction of the concept is that it giveshssillusion of being about to ‘grasp’

195 Chogt,Chingisu Kan no b, p. 83

1% Ajgle, “Le Grand Jasaq de Gengis-Khan,” pp. 39-44

197 Chogt,Chingisu Kan no &, pp. 48-9

198 Juvayi, pp. 17-8, JuvayifBoyle, p. 25

199 Juvaym, pp. 18-19, JuvayifBoyle, p. 26; Jackson, “The Mongols and the Feftthe Conquered,” p. 265
10 Chogt,Chingisu Kan no &, p. 130
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Mongol law. Since most modern researchers on thegdis come from sedentary cultures,
we find law codes easily understandable. Howeherexistence of such a code is simply
not supported by the Mongolian sources, and eviel@naon-Mongol sources is weak and
probably due to misunderstanding or deception.Jhi@ese sources do not imply a written

law code!*!

Evidence from initial encounters with non-Mongohgtices

While the existence of the Great Yasa could bertasean indication that the Mongol laws
were working towards imposing their laws on thequ@red peoples, the actual situation can
only be learned through examining the encounteMamigols with non-Mongol practices.
These, rather than chroniclers’ direct claims altbetGreat Yasa, show what the

Chinggisids’ attitude was.

What the evidence shows is that there were vadadtions to non-Mongol legal practices.
Since the opinions of individual Mongols on whettempose Mongol laws on their
subjects varied, there was no consistent projeichp@se Mongol customary law on the
conguered populations. The imposition of Mongoldasannot be seen as general Chinggisid

policy, or as a principle guiding Toluid policy-mag.

For example, there was inconsistency among diffévemgols as to whether to expect
others to eat meat from animals slaughtered ifvibiegol way or whether to expect them to

slaughter their animals in this way. Due to tha@rsanist beliefs, the Mongols slaughtered

11 Chogt,Chingisu Kan no b, p. 125
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animals without shedding their blood, often throwglening the chest and squeezing the
heart, as result of which the animal’s blood reradiin the carcass? This was the opposite
of the Muslim method which aimed at draining bldoan the animal, and was also unusual

in the Chinese context.

There were occasional attempts to impose the Maslgabghtering method, but they were
few and cannot be taken as a consistent policyedict from Qubilai’s time claims that
Chinggis Khan himself once told some Muslim merd¢bafWith the help of heaven | have
conguered you. You are my slaves. If you do noftbatfood provided at the imperial court],
how is that right?'® However, this episode is only known from Qubilaict, and not
confirmed by other sources. Chaghatai is alsotsdndve forbidden the Muslim slaughtering
method: “Theyasaforbidding the slaughter of sheep in a lawful mamine sent to every land;

and for a time no man slaughtered sheep openhhirasan.***

The claim that Chaghatai sent this yasa, or comiiémevery land” makes it seem as if it
was the aim of the Mongol leadership to impose Mbimwvs wherever possible. However,
apart from the fact that implementation must hasentdifficult!'® Chaghatai was among the
stricter members of the Golden Family, and othezmivers of the Golden Family disagreed

with his approach.

N2 al-‘Umari/Lech, pp. 8-9 (Arabic), p. 96 (Germaarislation); Marco Polo, vol. 1, p. 420; JuvaiBoyle p.
206; Aigle, “Le Grand Jasaq de Gengis-khan,” p. 66

13 Kateibon Gentenshkeibu,ch. 57, p. 6124 W [FlH& B % 44; | have somewhat modernised Cleaves’
translation (“The rescript of Qubilai,” p. 72) whiceads: “Protected by heaven we have gatheredYymare
our slaves. Yet [ye] do not eat our food. How istthight?” Ratchnevsky, “Ra¥ad-0On Uber die
Mohammedanerverfolgungen,” p. 169 translates: ‘iMite des Himmels habe ich Euch unterworfen. Wemn |
es nicht esst, wie soll es Recht sein?”

14 Juvayi, p. 227, JuvayifBoyle, p. 272

115 Jackson, “Chagatayid Dynasty,” pp. 343-4
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Quibilai, as mentioned in the edict and as confirfmg&ashid al-Dirt}® did impose a policy
of not allowing animals to be slaughtered in thesMu way for several years. This was in

response to what he perceived as an affront to bldngtional pride,**’

or possibly, it was
due to political reasons. It is significant thatl@ai imposed the policy as a result of this
perceived affront from the Muslim merchants, antasa matter of course at the beginning
of his rule. If the idea of imposing Mongol laws evtever possible had been the prevailing

attitude, Qubilai would have imposed, or triedrtgpose such a policy from the beginning.

An opposite attitude can be seen in the case ofli€igind other Mongols. According to Ala

al-Din Juvayi,

“A Moslem bought a sheep in the market, took it koolosed the gates securely and
slaughtered the animal after the Moslem fashidthi& lane between] two or three
houses, not knowing that he was being watched®yehag, who, awaiting his
opportunity, had followed him from the market. WhHendrew the knife across the
sheep’s throat, the Qipchaq leapt down from thé, twmund him tight and bore him
off to the Court of the World-Emperor. Qa’an exaedrthe case and sent out scribes
to investigate. When the circumstances were made/knio his clear intellect, he
spoke as follows: ‘“This poor man has observed timencandment of our yasa and this
Turk has infringed it.” The Moslem’s life was spdr@nd he was treated with favour,

while the ill-natured Qipchaq was handed over tekecutioners of Faté*®

16 Rashid, p. 921, Ragtl/Thackston, p. 451; Ratchnevsky, “Rhad-0n iber die
Mohammedanerverfolgungen,” pp. 163-8

17 Ratchnevsky, “Die Rechtsverhaltnisse,” p. 88

18 juvayi, pp. 162-3, JuvayfBoyle, 206-7
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Whether the motives for the judgment could be foumn@hinggis Khan'’s dislike for

traitors*® or in the characteristic Mongol tolerance of prevenatters?° the episode shows a
lenient attitude to non-Mongol practices. Whilesthnecdote is clearly intended to portray
Ogddei in a positive light, nevertheless it is #igant that he is portrayed as being so lenient

with regards to legal matters.

In addition, meat was prepared in the Muslim wayM@ngke’s enthronement in
consideration of Berke, who was MuslfAt.But not only Muslim historians report Mongol
leniency: Kirakos reports an instance where a Gaongrince and his entourage, in 1230s,
refused to eat the food offered them by the Momgoleral Chormaghun, “on the grounds
that much of it was forbidden to Christians. Inp@sse, far from exploding with rage,
Chormaghun simply had them provided with food whigts acceptable to then?? Thus,
while there were several attempts to impose Momgols in the issue of how animals were
to be slaughtered, there are equally as many iossaof leniency on the part of Mongols in

this issue.

The diversity of opinion among the Mongols on wieetto impose Mongol laws is also
illustrated by the story of the man who was cawgishing in a streartf> Mongols, due to
their nomadic customs or religious beliefs, avoidesghing in running water. According to

Juvayn, they feared that washing in running water woulttéase the severity of storms and

119 5ecret History of the Mongol§ 200, Shabankaralajma al-ansabp. 57

120 Rasfhid, pp. 1502-3; Rasti/ Thackton, p. 743; Aigld,oi mongole vs loi islamique. 994

121 juvay, p. 38, JuvayiiBoyle p. 573 and n. 72

122 Jackson, “The Mongols and the Faith of the Conegigmpp. 261-2; Kirakos/Bedrosialjrakos
Gandzaket$s history of the Armeniangp. 237-9

123 Juvayi, pp. 162-3, JuvayfBoyle, 205-6
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124

lightning,” " although the belief system which included belre§ods of particular locations

(mountains, rivers) may be the deeper redéon.

“One day Qa’an was returning from his hunting gmbtwgether with Chaghatai when
at noon they beheld a Moslem sitting in midstreaashing himself. Now Chaghatai
was extremely zealous in enforcing ffesaand spared no one who had deviated
even slightly from it. When he caught sight of timan in the water, from the flame of
the fire of his anger he wished to commit the eafthis being to the wind of
annihilation and to cut off the source of his liBut Qa’an said: ‘To-day it is late and
we are tired. This man shall be held in custodyl tmnhorrow, when we can inquire
into his case and ascertain the reason for histung) our yasa.” And he ordered
Danishmand Hajib to take charge of the man tillntfening, when his innocence or
guilt might be discovered; he also told Danishmamdgcret, to have zalish of

silver thrown in the water where the man had bé&g&ngand to instruct the man,
when he was examined, to say that he was a poommiamany obligations, that this
balishwas his whole capital and that it was for thissoeathat he had acted so rashly.
On the next day the guilty man was examined ifQh&an’s presence. Qa’an listened
to the excuse with the ear of acceptance, but yyofr@arecaution someone went to
the spot and thiealishwas taken out of the water. Then Qa’an said: “homv could

it occur to meditate breaking oyasaand commandment or swerving a single hair’s-
breadth therefrom? But it seems to be that this imarperson of poor estate and little

property and so has sacrificed himself for a sihglksh’ He commanded that the

124 ayalon, “The Great Yasa of Chingiz Khan: a Reexaatibn, part A,” p. 118; Carpini/Dawson, pp. 14; 17
Juvayi, pp. 161-2, JuvayfBoyle, 204-5
125 gecret History of the Mongol§ 272
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man should be given ten mdralishin addition to the one; and a written statement

was taken from him that he would not commit a simélction again®®

Here, Chaghatai’s strictness clashes with Ogodiiiency. It could be argued that, since the
acquittal of the man was obtained through a sulngesfthe prevailing atmosphere at court
was one which saw the imposition of Mongol lawslasirable. However, the particular
resolution of this case could also be seen mesel/rase to feign harmony within the royal

family, a quality which had been highly emphasibgdChinggis Khan himself’

Ogodei’s final decision shows that in fact thereswaa unanimity on whether to impose
Mongol laws on non-Mongols. Chinggis Khan had gi@aghatai a special role with
regards to Mongol law: “For each of [his sons by principal wife] Chingiz-Khan had
selected a special office. ... To Chaghatai... fellddeinistration of the yasa and the law
(b 5 W), both the enforcement thereof and the reprimandimd chastisement of those
that contravened it-*® Chaghatai fulfilled this role by making sure thi@ case came to trial.
However, as Togan points out, he was not in fagtigthe supreme position of power which
would have enabled him to truly enforce Mongol lalasing instead under the Qa’anship of
Ogodei who was much more leniéfit. The one who made the final decision was Chinggis
Khan's successor, Ogédei, who did not feel comgelefollow Chaghatai’s wishes. The
difference of opinion shows that the Chinggisidd ha overall policy to impose Mongol law.

Given the number of examples in which Mongols stbleaiency, there is no particular

126 Juvayi, pp. 162-3, JuvayfBoyle, 205-6

127 secret History of the Mongofs19 and 22; Jagchid, “Traditional Mongolian attitadend values,” pp. 51 ff.
Melville, “Jahango&i-ye Jovayni”, pp. 378-382

128 Juvayi, p. 29, JuvayiiBoyle, 40

129 Togan,Flexibility and limitation p. 145; Juvayih pp. 161-2, JuvayfBoyle, pp. 205-6
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reason to consider Chaghatai’s attitude as moiealythan that of Ogodei among those in

power.

In China, where most issues ended up being disdwswtlegislated in writing, the
applicability of Mongol customs to Chinese subjetés explicitly discussed. A petition to
the Yuan emperor remarked that Mongol livestockuas were condemned to confiscation
of nine times as many animals as they had stoldpassibly a beating in addition; whilst if
the thief was a Chinese, these regulations dicpply. The emperor ordered that a
consultation should take place with Orlug-Noyan-(gkmur) and other dignitaries, who came
to the decision that this rule should apply to@enese as well. They reported to the
emperor who ruled that their decision should belemented, whereupon documents were
sent to various administrative organs from whichoae learn about these decisions; to what

extent they were implemented is not known in détAil

Nevertheless, the fact that the discussion toogepsnows that imposition of Mongol
customs was not a foregone conclusion. On the agntthe emperor in this case did
something which was typical of Mongol practicespe together Chinese and Mongol
advisors and let them come to a consensus. Of etliese were power relations involved,
and it was not always a level playing field. Howewbiscussion and arriving at a consensus
were integral to Mongol lawmaking practices. (Twifl be discussed in more detail in the
next chapter on the quriltai.) From this data it b@ seen that there was a diversity of
attitudes towards the imposition of Mongol lawsmmm-Mongols, and that the decision to

enforce Mongol laws was by no means a foregonelgsior.

130 Ratchnevsky, “Die mongolische Rechtsinstitution Besse,“ p. 177
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The Great Yasa in intellectual history

Although the Great Yasa probably never existecdality as a law code, in ideology it had a
distinguished history. The malleability of the Gr&asa as an intellectual construct is

illustrated by Morgan thus:

“There was probably believed to be a ‘Gréasaof Chingiz Khan’, derived in part
from Chingiz himself and perhaps in part from earMongol custom. But this was
not written down in any coherent form, and it wlasrefore possible to attribute to it a

wide variety of provisions as was thought necessadesirable ***

McChesney puts it in even starker terms: “Indettdnk it ought to be asked, was the
elaboratiorand perhaps even outright creatiohthe idea of a great code of Chinggis Khan

part of a continuing public discourse about law anthority in society?*

Within the Western Islamic world, the Great Yasaypl a great role in the “ideological
war"®® between the Ilkhanate and the Mamluk Sultanatéh Bders and scholars were
engaged in this ideological war. For example, Baybaclared in a letter to Abaqga that “Our
yasa is superior to that of Chinggis Khan;” in timstance, ‘yasa’ = ‘Shari'a’ or ‘Islamic

legal system’*What Baybars meant was that the law practicedérMamluk Sultanate,

based on Shari’a, was superior to the legal systsd in the llkhanate, which was ostensibly

13 Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p70

132 McChesney, “The Legacy of Chinggis Khan,” emphasided.

133 Aigle, “Le Grand Jasaq de Gengis-Khan,” pp. 33736

134 Amitai-Preiss, “An exchange of letters in Arabip,”30; Aigle, “Le Grand Jasaq de Gengis-Khan3p.
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based primarily on the laws of Chinggis Khan. Mehihgy Al-Magrizi and lbn Taghribirdi
tried to convince their readers that the tesiydsd (a branch of law within Muslim lands
dealing mostly with the law as practiced by thectdar’ ruler, or sultan) was in fact derived
from “yasa,” and this allegation was used to pfessnore strict adherence to religious
law.*** Al-Magrizi and Ibn Taghribirdi were unhappy withet growing influence dfiakins’
(chamberlains’) courts in the Mamluk sultan&feand as a way of arguing against them
alleged that the law they were implementing wakierfced by the “yasa,” i.e. by Mongol
laws and ideology. Al-Magrizi even uses the wbakimto describe Mongol judges, thus
linking the aspects of Mamluk law he consideredasiréble with Mongol law®’ Thus,
Mamluk rulers and scholars used legal discoursmasMongol propaganda, and the

scholars also used legal discourse to argue agatestal practices of the Mamluk sultanate.

Likewise, the roles of the Yasa and Shari’a wese al focus of controversy over a long
period in Central Asia. Here, the word ‘yasa’ waadyally replaced withtére,” the meaning
of which is still disputed® Irwin points to the perception &fre as “the pagan steppe
equivalent of the Muslim sunna® while it may have acquired more broadly the meguoih
a kind of etiquette. Unlike in the Mamluk Sultandtee Yasa was sometimes viewed

140

positively, and sometimes as in harmony with tharB~"" though at other times it was

clearly perceived as in conflict with the Shari’a.

135 ayalon, “The Great Yasa of Chingiz Khan: a Reexaatibn, part C2,” pp. 115-119

136 Rapoport, “Legal Diversity in the Age of Tady” pp. 218-221

137 |rwin, “What the partridge told the eagle,” p. 9

138 Hamayon|a chasse a 'ame. 224 and p. 760 n. 2; Togdarexibility and limitation pp. 147-8; Subtelny,
Timurids in transition pp. 15-7

139 rwin, “What the partridge told the eagle,” p. 10

140|s0gai, “Yasa and Shari'a in Early 16th Century€al Asia,” p. 100; see also McChesney, “ZamzaniéiVa
on a White Felt Carpet,” pp. 63-80
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The Chagadaid Khan Tarmashirin (r. 1331-34) is saltave abrogated specific aspects of
the Yasa or even abolished it altogetiféiVhen one looks more specifically at what this
entailed, however, it appears the complaint agdimstwas that he had failed to conduct the
annualtoy (an assembly of princes and nobility similar te tturiltai, which however met
every year and had the power to despose a Rfiafiymur, in accordance with his intention
to recreate much of the Mongol empire, highly vditiee Yasa, otore.**? In practice, the
tore was mostly about “hunting and raiding, militargdpline, and ceremonial” i. e. means
of maintaining an identity’* But in 1411 Timur's son Shah Rukh, according talJa-Din
Qa’'ini, “abandoned the Mongol law court and gavehgMongol customary laws in favour
of the Sharia,” prohibiting alcohol in Herat, deatig to keep a descendant of Chinggisid
Khan as the nominal ruler, and purifying the torilbie father Timur in Samarkand of its

non-Islamic element¥?®

The Shaybanids likewise dealt with this controwarsisue. Ibn Ruzbehan in tMehman-
name-yeBokhara reports on a discussion about inheritaigbg¢s under Shaybani Khan,

which took place around 1507-8. It concluded wiité implementation of Islamic law which
forbids representation in inheritance law, as opdds the practice supposedly going back to
“the rule of Chingiz Khan,” which allowed t° Here, it seems that any Turko-Mongol
practice could be referred to as a “rule of Chirigan,” as Chinggis Khan never made a
regulation concerning this question of inheritanceven seriously tried to modify Mongol

practices or initiate a new practice regarding iithece law. Later in the Shaybanid dynasty,

141 Bjran, “The Chagadaids and Islam,” pp. 748

142 Bjran, “The Chagadaids and Islam,” pp. 749

143 Woods, “Timur's genealogy,” pp. 100-101

144 McChesneyCentral Asia p. 131

145 McChesneyCentral Asia p. 129

148 |sogai, “Yasa and Shari'a in Early 16th Century@al Asia,” p. 94
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Hafiz Tanish reports that Abdallah Khan II (r. 15831598) performed Muslim prayers at
the Idgah, a large open space outside the cityg¢aordance with the Yasa of Chinggis

Khan. nld7

Zahir al-din Babur viewed th#re as custom and argued that it need not be follawéd

entirety:

“Previously our ancestors had shown extraordinaspéect for Chinggisid custom
(tora). They did nothing to contradict it eithettlair formal audiences or in [the
etiquette they observed in] sitting and standingt. ®hinggisid custom is not a
definitive text (nas-i gati‘) that a person must adhere to. If someone uist# a good
regulation (g‘ida) it should be followed, but if an ancestoniea behind something

bad, then something good should be substituteid. o

Feeling on this issue was still strong at the tohthe Ottomans. In th&hlak-i ‘Ala’i by
Kinalizade ‘Ali Efendi, a leading ‘alim (he rose tank of kadi-‘asker) under Suleyman and
Selim II, felt the necessity to point out that daclaw enacted by a ruler, such as the once
widely accepted yasa of Chinggis Khan, was bourzktgradually disregarded as the power
of that ruler's dynasty waned. He contrasted thtk ¥glamic law which, he said, though

d2!.49

almost a thousand years old, had preserved itityitenimpaire This view that the yasa,

and by implication Mongol law, was initially strotgit quickly waned, is still current among

147 McChesneyCentral Asia p. 132
148 Quoted in SubtelnyTimurids in transition pp. 17-18

149 Heyd, Studies in Old Ottoman Criminal layw. 203
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scholars today>° some of whom have also argued that the Mongols wyeickly

‘conquered’ by the more ‘sophisticated’ culturesetlentary Persia and Chilta.

Nielsen, author of a book on secular justice iartst states, hits the nail on the head when
he states that Mamluk authors were able to “shigjpleei yasa] to their own preconceived

ideas and mould it to the form of the Shari’a tkegw.” He goes on to state that,

“This was a comparatively easy task, since thetjmalovalidity of the Yasa among
the Mongols, at least in their conquered terrimrlasted only for a short time. The
Yasa very soon became a symbol only, albeit a golwene, both in Mongol Iran
and in the Qipchaq empire of the Golden Horde palffm certain elements — for
examples its tolerance of religious difference®rtinued after the adoption of

Islam. ™2

While it is true that the Yasa became a symban# views Mongol law as encapsulated in
‘the Yasa,’ then the conclusion naturally folloviaat Mongol law did not have much
concrete, long-term influence. Therefore in oraegrasp the continuing influence of Mongol
law within the Toluid empire, it is necessary tde&ne Mongol law as wider than, and

partially different from, ‘the yasa.’

If the concept of Yasa can change over time, thenalso true that it could have been

invented. We should be extremely cautious in apglyny conclusions about the Yasa to

10 Ayalon, “The Great Yasa of Chingiz Khan: a Reexaatibn, part C2,” p. 141; NielseSgecular justice in an
Islamic state, pp. 106-7; SpuleDie Goldene Hordep. 364
151 See Fragner, “llkhanid rule in Iranian politicaltwre,” p. 70

152 Nielsen,Secular justice in an Islamic stat@. 106
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Mongol law in the Toluid empire in general. The ¥aas an ideological concept, is far

removed from the reality of the Mongol encountethwion-Mongol legal systems.

Conclusion

It can be concluded that while the “Great Yasaigsful as a concept, it does not necessarily
bring us any closer to understanding Mongol law ass practiced in the unified Mongol
empire or the Toluid empire. The “Great Yasa” depeld primarily as a concept among
historians coming from sedentary cultures, andv@n“tdeological war” between the

lIkhanate and the Mamluk sultanate and more gegeeahong those who had an interest in
stressing the differences between Mongol customiglachic law. It is therefore more

suitable to being analysed as a phenomenon inreuMars than as a means of understanding

more about Mongol law itself.

Together with the rejection of the “Great Yasa” gldaalso be rejected the theory that the
Mongols, starting with Chinggis Khan, firmly intezdito impose their own laws on the
peoples they conquered. Rather, from the beginthiaige was a multiplicity of reactions

towards actions which infringed Mongol laws.
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Chapter 2 — The quiriltai

Introduction

While the last chapter has shown the danger afigrio shoehorn Mongol law into the
categories familiar from legal systems of sedenpagples, the present chapter will seek to
define Mongol law more broadly, specifically dissimg an institution which brought some
flexibility to the Mongol legal system. While thalsstantive content of Mongol law is rightly
seen in the commands (yasas) of Chinggis Khan Bssvéhe custonts® of steppe life, the
institution of the quriltai provided a forum whdegal matters could be discussed or agreed

among Mongol leaders.

The quriltai has not been recognized as a legatutisn before mostly because the extant
sources do not describe it as such. But these a®were nearly all written by people from
sedentary cultures who did not necessarily undsadtéongol law deeply. Moreover, the
only significant historical source written by a My (or Mongols) from a Mongol point of
view, theSecret History of the Mongglpresents the family history of Chinggis Khan but
does not talk about laws in a systematic way, siheee was much that was understood and

did not apparently require explanatit.

133 |ncluding marriage customs and the vengeancermyste
%4 The contributions of Francoise Aubin, Denise Aigiel Roberte Hamayon have been particularly sigifi

in order to more fully understand the Mongols'tatle to law.
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Analysing the quriltai allows us to re-capture flexibility inherent in Mongol legal thinking.
It allows us to see that the Mongol tradition oliegial decision-making applies not only to
the administrative field, but also to law. Therefahe flexibility shown by many Mongols
when they first encountered non-Mongol legal systshould not be cast as a rejection of
Mongol law but rather as a reflection of the caldradition within Mongol law. The
flexibility that Mongols and Toluids showed towamiserse legal systems is a fundamental
aspect of their interaction with other legal systethe impact of this flexibility was far larger

than that of any attempts to impose Mongol lawsihers.

The quriltai

A quriltai can be seen as a type of “ritualizedsdtation.”® As Fletcher points out, the
quriltai was not a regular feature of nomadic exisg>® but, once a supratribal polity
emerged, it is hardly surprising that such antastin existed in order to further the aims of
the polity. In the Mongol case, the quriltai mayadmore formal version of theske eyélit.
‘great agreement’ or ‘great consultatiorty” mentioned in th&ecret Historyin connection
with the Mongols’ defeat of the Tatars, and thednedecide what to do with the defeated
Tatars. The quriltai was an institution suited mal @artially reflecting the reality of the

Mongols’ nomadic existence. “In a pastoral nomaatiocnomy and society in which a wide

155 Bogatyrev uses this term in his dissertation orsétwite political cultureThe sovereign and his counselors
pp. 13, 78

136 Endicott-West, “Imperial governance,” p. 531; Eletr, “Ecological and Social Perspectives,” 1422026;
Di Cosmo, “Periodization,” p. 19

157 Rachewiltz,Secret History of the Mongolp. 1039 ; Mostaert, Antoin®jctionnaire Ordosvol. 1, pp. 231-
232 ; LessingMongolian-English Dictionaryp. 304
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dispersal of people and herds was ecologicallyssg, it is not surprising to find the
existence of a consultative institution which broutpgether people from great distancEs.”
It served the practical function of bringing leaslesgether® to allow important decisions to
be made, usually through creating consensus thrdisghssior?° it fostered unity among
the participants and reinforced or clarified relas of superiority or inferiority®® It

sometimes contained extremely important ritual elets, such as the seating of the khan on
a throne, the removing of belts and hats in ordesatute the new ruléf? or an elaborate and

expensive redistribution of goods with the aim afrpoting loyalty'®*

Given the nature of steppe life, it should not bestdered surprising that the methods of the
quriltai were mostly discussion and persuasion. éogrcive power within Mongol society
was very limited, because of the ever-present piisgiof flight, though social exclusion

was possible and sometimes practiced. For examafp, Temujin (the future Chinggis
Khan)’s father was murdered and his family wasargér considered influential or powerful
enough'®® Chinggis’ mother and her children were abandonethé clan. Military action
(often in the form of vengeance) was also a me&nearcion. However, coercive power
was limited and the quriltai was an institutionttbaabled many decisions to be made by

consensus, thereby limiting the need for coercion.

18 Endicott-West, “Imperial governance,” p. 526

159 The word quriltai comes fromuri- “to gather, assemble,” Rachewil&ecret History of the Mongglp.
1039. See also Doerferiirkische und mongolische Elemente im Neupersiscloer805s\l ) 58 (qgariltai), vol.
1, pp. 435-7

1%91n consultations with the sovereign in late medie@nd modern Russia, the main goal was to seek
consensus, BogatyreVhe sovereign and his counselqps 78

11 HeuschertDie Gesetzgebung. 129

182 For example Rashid, p. 806, Rashid/Thackston9p. 3

183 Fletcher, “Ecological and social perspectives,2®.

%4 Holmgren, J., “Observations on marriage and inede practices,” pp. 132-5
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The quiriltai as a legal institution

The definition of a quriltai as “a conference ounoil of princes and nobles at which a new
ruler was acclaimed® or in which important decisions were taken whiebarded the
participants, such as decisions about military cEgs:® falls short of adequately

describing this complex institution. It was in fést its nature a legal institution.

Institutions similar to the quriltai were characéc of several Inner Asian societies or
empires. The Xiongnu “held three annual assembtiehe first, fifth, and ninth moong®”

at which they practiced ancestor worship, discusskedl affairs and, at some assemblies,
conducted a censt® The Khitans used to convene to decide a new leadsy three years,
so they could cooperate in warfaf8 The Jurchens also had assemblies, at which general
and common soldiers mixed, which involved both hgvand serious secret discussidffs.
These institutions were still used in part whenltta® and Jurchen were ruling Chifa.The

Tangut also had a similar institutidff.

Some of these institutions which were similar te d¢furiltai have been recognized by

historians as being legal in character. For exarti@eyuriltai at which the Oirat regulations

185 Endicott-West, “Imperial Governance,” pp. 525-6
1% bid, p. 526

187 1bid

188 1bid

189 bid, p. 527-8

170 bid, p. 528-9

" bid, p. 529-30

2 1bid, p. 530
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were produced in 1640 is seen as an event with ilgertance:’® Assemblies of leading
Mongols during the Qing dynasty knownamsghulghan were relatively formalized; there
were fines for non-attendance, and written legmhatvas produced at them. Therefore, the
chighulghanis seen as a legal institutiéff. However, seeing only these later assemblies as
legal in character displays a bias towards assesilhich produced written legal documents.
It would be inconsistent to regard the quriltais\aslegal in character, simply because no
written legislation, such as the Great Yd3ar any other written legal documents, were

produced there.

The quriltai was a legal institution, whether ot aay written legislation was produced there.
The decisions taken at quriltais were legal densiand it was the institution of the quiriltai
which gave them their legal force. This is seethat attendance was considered compulsory
for all those, principally clan or tribal leadevdiose cooperation would be needed to
implement a decision, a full attendance at a qinitas sometimes indicated by the phrase
‘agaandini,” meaning literally ‘older and younger brothet&The decisions were
considered binding on all who had taken part. Meeggothere are many examples of
decisions having already been taken, yet a quvilés still considered necessaf{This
demonstrates that the quriltai was needed to gieeet decisions their legitimacy and legal
force, therefore the quriltai is a legal institutid he principle function of a quriltai seems to

have been in formally granting legitimattya new person or to new decisions.

173 perdueChina marches west: the Qing conquest of Centrah&ia, pp. 107-8; Sneath, “Mapping and the
Headless State,” pp. 44-47; Aubin, “Les sanctidriepeines,” p. 263

"4 HeuschertDie Gesetzgebung. 129 n. 96

175 See Chapter 1 about the Great Yasa; Irwin, “Whatpartridge told the eagle,” p. 10: Ibn ‘Arabsisalys
that the yasa (which he catlire) was read out at quriltais.

76 poerfer, Tiirkische und mongolische Elemente im Neupersiscter226i (aga), vol. 1, pp. 133-40; also
Juvayn, p. 220, JuvayifBoyle pp. 266

7 Endicott-West, “Imperial Governance,” p. 526
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As for attendance at quriltais being compulsorig th demonstrated by the delays in holding
quriltais, where one or the other of those whossgmce was expected declined to come. For
example, the quriltai for the enthronement of Guwidls delayed for three years because the
some of the princes refused to cotffein Méngke’s case, a quriltai was held despite the
absence of many of the descendants of Chaghatddgadei, but it was lacking in

legitimacy, and the attendants could fulfill litdé the usual business of a quriltai except the
enthronement itself, and simply decided to meeirdigser!’® This shows that a refusal to
attend by some affected the legitimacy of the tpiriOf course, some real-world political

and military conflicts played out partly throughcaptance or refusal to attend quriltais.

While it was difficult to coerce people to comeegsure could be applied, for example in the

180\who decreed that the

form of the the threat of Menggeser, Mongkgasghuchj
punishment for non-attendance and holding one’s prwate festivities was decapitation; a
law aimed at rivals for the ga’anship who mightéanied to hold their own quriltai§® This
prefigures the law valid during the Qing dynastirene non-attendance atlaighulghan
attracted a fine in livestocR? However difficult attendance was to enforce, it be seen

that the decisions or confirmed at quriltais wemy@onsidered fully legally binding once a

quriltai with all important partipants took place.

Secondly, the decisions taken were binding; ‘disegropinions’ were not allowed and

everyone who attended was bound to support théajisridecisions® It is because the

178 Rashid, pp. 802-5, Rashid/Thackston, pp. 391-2

7 Rashid, pp. 824-6, Rashid/Thackston, 402; seeHisiicott-West, “Imperial governance,” p. 526
180 On the position ofarghuchj see chapter 3.

8Llyuan Shich. 2, p. 33; ch. 124, p. 3055

182 HeuschertPie Gesetzgebung. 129 n. 96

183 Endicott-West, “Imperial governance,” pp. 532-3
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decisions were binding that some tried so hard/tadaattending certain quriltais, or felt

betrayed if they attended and the outcome was hat they had anticipated’

Moreover, the main reason for holding a quriltasvadten to give legal force to decisions
which, in fact had already been taken. Despite ©iooal heated discussions, rarely was the

outcome of a quriltai for the election of a khardoubt'®®

rather, the quriltai existed to
legitimize a consensus that had already been rdadtagious concrete actions, such as an
enthronement or the distribution of gitf§ helped to give legitimacy to the decisions taken,

but these would not give legitimacy if the attenckawere not as expected.

All this shows that the quriltais were a legal mgion. The implications are very important.
This shows that what Endicott-West describes asdbeciliar, deliberative style of decision-

87 \was not limited to

making [which] existed among the early thirteenémiciry Mongols
administrative, but extended to legal matters. ddwciliar (or consultative) decision-making
style was part and parcel of Mongol legal cultamed even crucial to it. It was an integral

part of the Mongol approach to law.

Further legal aspects of the quriltais

Thus, the quriltai was an essentially legal insittu which gave legitimacy to new decisions,

despite the fact that its decisions were not nec#gsecorded in writing. However, its legal

184 Jackson, “The Dissolution of the Mongol Empire,”203

185 Endicott-West, “Imperial governance,” p. 526

18 Bateman, Gillian, “The ‘Pax Mongolica’ and theHéns 1258-1335: The Problem of Extended Lines of
Communication,” PhD thesis, SOAS, University of don, forthcoming

187 Endicott-West, “Imperial governance,” p. 526
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aspect was not restricted to the legislative tdgkronally making decisions about succession
to leadership, administrative or military matteRsither, as Mansura Haidar has notédt,

also had a judicial function in that legal casesengdten judged during quriltais.

It should be noted that in Mongol culture, legali®i@s were not neatly separated from
administrative / governmental matters; the absentegal specialists in Mongol society is a
well-known factor'®® While in many cultures legal personnel, or coades, are

distinguished through special procedures, pladething and other markers, in Mongol
culture legal decisions and administrative decisiere taken in remarkably similar
contexts. This was because the same factor, naheelyresence of all the concerned parties,
and therefore the collegial nature of decision-mgkpave legitimacy to both administrative

and legal decisions®

Both types of decisions, legislative and judiciagre routinely taken at quriltais. In fact the
quriltais usually consisted of two major partsstiiy revelry, banqueting and the presentation
or exchange of gifts, and secondly government lagsiiof varying nature and scope, often
including judicial trials. For example, the qurilteeld in 1235 after Ogodei’s return from

campaign in China shows this two-fold division loé tguriltai:

“...all presented themselves, and he [Ogodei Qa'awhrded them with various
shows of favour. For one full month he and histreds banqueted, and, as was his

custom, he gave away everything in the treasuries.

18 Haidar, Mansurayledieval Central Asiapp. 102-3

'8 The only specialists were shamans, blacksmithshands. AllsenCommaodity and exchange. 30

19 50me other factors also contributed legitimactheolegal trials, for example a person who inteated
another always needed to be of the equal or higfaéus than the person being interrogated. Sedeatap
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When they were finished feasting and revelihgy turned to serious matters of state
and the military. Since some outlying areas hadoeenh conquered, and rebellions
were in progress in others, in order to deal witse matters he was going to assign

one of his relatives to each and every corner [*?}.”

This pattern was typical of most quriltais. Whemeav khan was enthroned, he would gain
legitimacy through the enthronement and acclamatwell as the distribution of presents

in the presence of all interested parties; whehdtkebeen enthroned, still in the presence of
theagaandini, he would immediately start to exercise that legacy. While it was the

newly enthroned khan who gave the final judgmen¢gal cases, the presence of the queens,
princes, princesses and amirs was important. Tinesehave been several motivations for
exercising justice while they were still preseht tlesire to accomplish as much as possible
while everybody was in one place, could be condufteecessary, and reactions gauged; the
desire to appear as an effective and forceful rolethe desire to strengthen unity by making

an example of rebels.

It is not simply the judicial trials in the secopdrt of quriltais that should be considered as
legal in character. While these provide additia@ifirmation of the legal nature of quiriltais,
it is the whole quriltai that should be consideasdegal in nature, because it is the fact of

meeting together itself which gave legitimacy aggil force to all the decisions taken there.

When Ogodei had been magi@an, he sought to resolve disputes that had arisee she

death of Chinggis Khan. He took a decision on pudisd military campaign and “silenced all

191 Rashid, pp. 663-4, Rashid/Thackston, p. 324, esigtaaided
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those who were speaking against the action.” He gdse a general ordinance pardoning any

crimes preceding Ogoédei’'s enthronem€At.

The quriltai enthroning Guyuk, probably becausedtastion was more controversial than
Ogodei's'* involved more specifically getting rid of his rigaor enemies. It was shortly
before this quriltai that Otchigin, Chinggis’ breth had approached with an army, giving the
impression that he was aiming for the ga’anshigeéretive trial was held at the quiriltai:
“Since the investigation was extremely sensitivi@pne was allowed to attend the
proceedings, with only Mongké Qa’an and Orda makingginvestigation, and no one else
allowed entry.*** The trial of Fatima Khatun, the confident of tegent Téregene, also took
place at this quriltai according to Rashid al-Bihalthough the precise timing is difficult to

establish; in any case the trial took place du@agpini’'s stay at therdo (Mongol

encampment), so at most about three months aftgiik&ienthronement®

The second quriltai enthroning Mongke was even mepkete with judicial activity.
Apparently during the quriltai, a plot against Mé&megvas discovered. However that may be,
the ‘plotters’ were apprehended by an army andtaeheordo, where they were feasted
for three days and left with guards over them. “hiegt day Mongka Qa’an went to Genghis

Khan’s ordu and sat on a chair to conduct the fi@hiramun and the princes himséft””

192 Rashid, p. 638, Rashid/Thackston, p. 313

193 Allsen, Mongol imperialismp. 20; Carpini/Dawson, p. 25

19 Rashid, p. 806, Rashid/Thackston, p. 393; Julygyr210, Juvay¥Boyle, p. 255, Khindanr, vol. 3., p. 56,
Khvandamr/Thackston, p. 32

19 Rashid, p. 806, Rashid/Thackston, 393

19 Carpini/Dawson, p. 65; see also Juviapp. 200-201, JuvayiBoyle, pp. 244-6, Rashid, pp. 802-3;
Rashid/Thackston, p.

197 Rashid, p. 834; Rashid/Thackston, p. 406
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Shiramun’s atabeg, tortured with bastinado, coef@ssd committed suicide. The next day

more noyans and amirs were arrested, and finallyeople were executed’

Then Yesin Toga and Biri, two Chagadaid princeseat, with very few soldiers. “Buri

was sent to Batu under escort by emissaries sa@aftteathis guilt was proven he could be
executed. Qara Hulagu conducted the trial of Toigalshtun [Yesiin Toga’s wife] in Yesin
Toga 's presence. He ordered her to be kickeddthgdand thus relieved his breast of an old
grudge.*®® Qara Hiilagii was made head of the Chaghadaiby Mongke?*® “The

wardens of court” were also sent to bring Qadaa hdd been Guyuk’s atabeg from
childhood and dealt with administrative affairs lehGilyiik was ga’af’* and “although his
guilt was clearer than Satan’s infidelity, a trads ordered. After he confessed to his crime,

it was decreed that he be dispatched [*°}.”

Mongke also summoned Oghul Qaimish, Guyug’s widad laer son, Khwaja, with a
message that gave them hope they could be spafgdu“did not participate in this
conspiracy, your welfare depends upon your comiregty to court.?*® Khwaja thought
better of the temptation to harm the messengethisuhother sent a message disputing
Mongke’s legitimacy. Then she was detained, takerotrt and then to Sorgaghtani Beki’s

ordo, where she was tried by Menggeser and drowneukiniver?**

19 Rashid, p. 837, Rashid/Thackston, p. 407

199 Rashid, p. 837, Rashid/Thackston, p. 408

20 Rashid, pp. 806-7; Rashid/Thackston, p. 393
201 Rashid, p. 808; Rashid/Thackston, pp. 394, 396
202 Rashid, pp. 837-8; Rashid/Thackston, p. 408
203 Rashid, p. 838; Rashid/Thackston, p. 408

204 Rashid, p. 839; Rashid/Thackston, p. 409
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Meanwhile in the city of Beshbalig, some Uighurgevapparently plotting a massacre of
Muslims. The new ga’an’s response allowed him gpldiy his authority over all that

happened in his empire:

“A slave who was aware of the plot became Muslird swiormed them. Their guilt
was established, and after the Idiqut [leader efUighurs] was brought in and tried,
he confessed to his crime. It was ordered thateh@ken to Beshbaligh and executed

in the presence of all the people on a Friday &fteprayer.2®°

Mongke also used the quriltai to launch judiciaiates covering the whole realm under

Mongol rule:

“Since several trouble-makers remained in variarsers, and it would have either
taken too long or involved too much trouble to grthem in, the emperor dispatched
Bala Yarghuchi and a group of liege men to Yesu ¢k@rs armies to inquire about
them and put to death all who had participatethéndonspiracy. He also sent another

commander on the same matter to Catifay.”

The quiriltai for the enthronement of Geikhatu atsduded trials which took place after the

main celebrations:

“...they all enthroned him in the vicinity of Akhlah Sunday the 24of Rajab 690 [July 23,
1291] [...] When the banquets and celebrations weee, an early Sha’ban [early August

1291] all the amirs were arrested and trials wexgub, for Gaikhatu wanted to have an

205 Rashid, pp. 839-40; Rashid/Thackston, p. 409
2% Rashid, p. 840, Rashid/Thackston, p. 409
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investigation made of his brother Arghun Khan’stdesnd the murders of the amirs and

viziers. [...]."%%

It is also noteworthy that, in Kéden’s note to Tgere about why he was protecting Mahmud
Yalavach and other officials from her, he contertgddhe prospect of them being tried at a

quriltai:

“...Since they have sought refuge with us, to seedttback would be unchivalrous.
In the near future a quriltai will be held, andillvering them there with me. In the
presence of my relatives and the amirs an invastigato their crimes can be

undertaken, and they can be punished accordififly.”

While the majority of quriltais had both an enthearent and feasting as well as
governmental business and legal trials, some dighetude all these elements. The first
quriltai enthroning Mongke in the Qipchaq steppesisted of the first part, feasting and the
enthronement, only, since a number of princes dicsnpport Méngke yet and had not come,
so he could not effectively start his refJiOther quriltais did not include an enthronement
and were convened for other purposes. Among tlsesee were convened specifically in

order to conduct legal trials.

For example, after the embarrassing defeat of thegdls at hands of the Egyptians Ghazan
judged and punished some amirs at a quriltai ire IBD3 at Ujan; at least, Vassaf calls this a

quriltai. It raises the question of how a “quriltes different from the Mongol legal institution

27 Rashid, p. 1191; Rashid/Thackston, p. 580
208 Rashid, p. 801, Rashid/Thackston, p. 390
29 Rashid, pp. 825-6; Rashid/Thackston, p. 402
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termed the “yarghu.” While the two terms do haviéedent semantic connotations, it is
nevertheless significant that either term couldibed to describe the same series of events. If
the distinction is not always very clear in there@s, perhaps it was not so clear in practice
either. Regarding the trial at Ujan mentioned abaceording to Vassaf, a quriltai was held
and the amirs were tried:

P10 508 s oSl 5 1oal 5 L, ale S e il 58
Qariltay mularak sikht... va am@ va luskar-ra yirgha farmid.

[Ghazan] held a blessed quiriltai... and ordered guirg (yarghu) of the amirs and army.

According to Rashid al-Din however, the quriltay,Wwhich he seems to mean the feasting

and not meeting together as such, took place tfteyarghu:

anall G a s dpadiny G5y 2ol b alaile 2 panall GDoe eVl adle | i S oy 2 L e
s S sl ) & (s 5k el
Aghaz yarghi purgdan kardand...aqgibat alamr ghureh Zu al-Hijjah y[a]rghi-ha tamam
shud... angh dar ruz panjshanbeh duvum Zu al-Hijjah aghuy gariltay kardand.
First they held interrogations... Finally in Zu aljjdh the yarghus were over... Then on

Thursday the second of Zu al-Hijjah they begarféfast of theguriltai.

Finally, although Kh&ndamr was writing much later, his terminology is alsteresting.
Like Vassaf, he speaks of a quiriltai first and seémregard the questioning as part of the

quriltai. He writes that after Ghazan arrived irahlj

#0yvassaf, p. 141
21 Rashid, p. 1315; Rashid/Thackston, pp. 657-8
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Batl az di ruz giriltay sakht va Qutlugsfih Niz in va Chizpan Bik va gyir sardaran-ra dar

maugef yf]rgha baz disht va har yak4 ala ikhtilaf be-chib yasaq tidib namidenh.

After two days he held a quriltai and restrainedi@inshah Noyin and Chupan Beg and

other generals at the site of the yarghu and emeeyof them was subjected to beating

according to the degree [of their offence].

Similarly, Khvandamr describes the trial of Arigh Boke, the brotherowhQubilai
vanquished, as a quiriltai, but then speaks of yauigis and interrogation “in the manner of a
yarghu.”'3 This overlap in the way these terms are used wosfiot only the similarity of
these institutions, but shows that the collegia@islen-making practices which characterized
them both shows were characteristic of Mongol Mihile the terms were not

interchangeable, it is significant that in meartingy are so similar.

The principle of collegiality

Since the quriltais were legal institutions, thengiples underlying them were central
features of Mongol legal culture. The most impari@iithese principles is what can be

termed the “principle of collegiality** or also “consultative tradition?*>which means in

#2 Khvandamr, vol. 3, p. 156, Khandanir/Thackston p. 88
3 Khvandamr, vol. 3, pp. 63-4, Khandamr/Thackston, p. 36
24 Allsen, “The rise of the Mongolian empire,” p. 398

215 Endicott-WestMongolian rule in Chinap. 54
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essence taking others and their views into acoabieh making decisions. This, after all was
the purpose of coming together in order to makesd®ts, rather than a leader making
decisions by himself. How deeply this principle wasted in Mongol culture can be seen
from the way in which it is emphasized and praisetthe Secret History of the Mongols
which was written for Mongols from a Mongol viewpti For example, Chinggis Khan, after
having defeated the rival Tatar tribe, held a cdunaecide what to do with Tatar tribesmen
rather than simply deciding himsétf Another example is the episode in which companions
of Chinggis Khan dared to remonstrate with his sieai about the fate of Daritai, an uncle of

Chinggis Khan who had not remained loyal but gorer ¢o another tribé&"’

The Secret Historyalso contains an example of a secret trial thagghs Khan held which
was interrupted by his mother. After hearing frdva shaman Teb Tenggeri that his brother

Qasar might be a threat to him,

“On these words(inggis Qa’an that very night rode off to seize Qa®éhen he left,
Gl and Kokél informed the mother that he had gone to seizaiQ¥#ghen the
mother heard this, straightaway — it was still niglshe harnessed a white camel and
set out in a black covered cart, traveling all high

On her arrival at sunris€jinggis Qa’an had tied up the opening of Qasar's\as,
removed his hat and belt, and was interrogating Qimggis Qa’an, surprised by the

mother descending upon him, became afraid of H1&r.”

#8 gecret History of the Mongol§154
27 secret History of the Mongol§242
28 gecret History of the Mongol§244
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The mother then vehemently defended Qasar as hevtsom she had breast-fed and
Chinggis Khan “felt shamé?*® Although motherly sentiments were obviously impatthere,
perhaps it is indicative that such a secret tagdartrayed as having this outcome. The text
implies that Chinggis Khan should have taken hish@ids sentiments into account, since it
also says that his disfavour of Qasar was oneeoféhsons why Chinggis’ mother’s health
declined?°

Therefore, the principle of collegiality underlyitige quriltais was deeply rooted in Mongol
culture. It was partly a result of their nomadicydd life, where the difficulty in enforcing
decisions meant that it was often better to seek@asus, but it was strengthened by the
cultural value attached to it, as seen in$eeret HistoryAs Ratchnevsky remarks, the
collegial nature of legal trials was one elemeat thiorked to prevent gross injustice in
Mongol legal trials?* Such an important principle could hardly have riema without

effects, and did not remain without effects, asnggis Khan set about conquering his empire

and as the Toluids ruled over Persia and China.

In fact, the principle of collegiality had greaflirence both within and outside the legal
sphere, influence which continued to be felt eveugh the institution of quriltai itself
became more ceremonial and less vital as a leggtution. Due to influence from the
sedentary Persian and Chinese cultures, primogerbecame more importafitin the late

lIkhanate and the Yuan dynasty and the administidiecame more regularized and

%9 gecret History of the Mongol§244

220 gecret History of the Mongol§244

221 Ratchnevsky, “Die Rechtsverhéltnisse,” p. 102

222 Krawulsky, The Mongollkhans and their Vizier Rast al-Din, pp. 64-5
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bureaucratized. Therefore, quriltais were lesslassineeded as a venue in which to take

important decision&>

While originally the principle of collegiality wasbout Mongols meeting to make decisions,

it was a small step to extend it to situations whHdongols and non-Mongols were involved.
This is what happened in the llkhanate and in YQhkima, where despite the increased power
of the khans and the greater hierarchical natutbepolities, the principle of collegiality

was influential. It was reflected when Mongol khappointed two different people to the
same post, or when they ordered Mongols to meét mah-Mongols to work out solutions to
legal cases. Thus, the principle of collegialityswent limited to Mongols but was extended

to others in the Toluid empire.

The influence of the principle of colleqiality oigde of the legal sphere

The theory that the principle of collegiality infinced legal practices in the Toluid empire is
strengthened by the amount of influence this ppilechad in other areas. In the
administrative realm, the influence of the prineipf collegiality can be seen in the
phenomenon of dual appointees in the llkhanateh &ppointments of two people for the
same task were much more frequent in the Ilkhathate under previous dynasties. David
Morgan raises the possibility that the motivationthis unprecedented use of dual
appointments might have come from Chinese praétfaie Chinese routinely appointed
‘left’ and ‘right’ ministers, for example. If it wea result of Chinese influence, then this was

an instance of influence between the Toluid pditidowever, the influence may well have

22 Krawulsky, The Mongollkhans and their Vizier Rast al-Din, pp. 64-5
224 Morgan, “Who ran the Mongol empire,” p. 130
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come more directly from the Mongol principle of legjiality — from the quriltaf?®> The idea
may well have played a role that effective decisiare best taken by more than one person
through confronting and resolving possible oppositit the stage of decision-making, rather

than later.

In particular, it was standard practice for muchhaf IIkhanate to have two joint viziers
rather than a single viziéf® For example Rashid al-Din was vizier alongsided$éDin
Savaji, and then alongside Taj al-Din ‘Alish&iGhiyath al-Din, Rashid al-Din’s son,
shared the vizierate with Khwajah ‘Ala al-Din Moharad??® The relations between such
dual appointees were not necessarily cordial, @ Bem the example of Rashid al-Din and
Taj al-Din ‘Alishah. When Rashid al-Din requestexn® clear division of responsibilities
between them, Oljeitii denied his request. The re@jeitii gave was that “the peace of the

empire lies in the fact that both order the matie@mgreement with each othéf>

The principle of collegiality was also extremelyiuential in China. According to Endicott-
West's detailed research, the principle of collegyianfluenced the organization of both
central and local government during the Yuan dyn@St_ocal government under the Yuan
involved daily conferences which the Mongol repreagive thedarughachf** his Chinese

counterpart and his subordinates were all expdotattend”*> Government business had to

2% Endicott-West, “Imperial governance,” pp. 529, 549

226 | ambton,Continuity and changepp. 54-55; Aigle|e Fars 88-91

227 Mustawf, Tarikhi guzdah,vol. 1, pp. 597-8

228 Thjs joint appointment did not last long, as Aldin resigned after 8 months.

229 Khvandamr, Dastur al-vuzarap. 318:Hafiz-i Abri, Zayl Jani “al-Tawirikh Raskdz, p. 118

230 Endicott-West, “Imperial governance,” pp. 534-535

%1 Ondarughachs, see chapter 4. Although there has been soméedathaut whether the terrdarughachj
basgagandshahnaall designate the same position, they will betedas synonymous in this thesis.

232 Endicott-WestMongolian rule in Chinap. 49, 54
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be transacted in the presence of all these officald it was not easy to gain exemption from
attendancé®® The Yuan administration as a whole was charaeeri frequently
overlapping responsibilities which may have madesgoment slightly more cumbersofiie

but ultimately more in tune with Mongol values particular the principle of collegiality.

Conclusion

The great influence of the principle of collegialib various aspects of Toluid governance
shows how collegial decision-making was a princyphlech was dear to Mongols and which
was influential in the empire. Of course, it was alvays manifested and competed with
various ideologies. The role of collegial decisimaking within the quriltai shows that this
was no new way of doing things imported from maigitized’ cultures. Rather, collegial
decision-making procedures were integral to Mormgidture, as seen by the importance given

to this principle in thé&ecret History of the Mongols

Therefore, the way in which we view Mongol law nge¢d be revised. Though the institution
which scholars most often associate with legalassn the Mongol empire is the yarghu, in
fact the quriltai was also an extremely importagal institution, and one moreover with
deep roots in Mongol culture. In particular in tfesence of any firm evidence about the
existence of a Great Yasa, the quriltai and thkegial decision-making underpinning it are

valuable evidence of the Mongol approach to law.

233 Endicott-WestMongolian rule in Chinap. 54
24 Endicott-WestMongolian rule in Chinap. 45; Endicott-West, “Imperial Governance,” pg5, 549;
Morgan, “Who ran the Mongol empire,” p. 130
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The following chapters will show how collegialitg an aspect of the Mongol legal tradition
had considerable impact on legal practices in thleid empire. The Toluids were in fact
quite flexible in matters of law, working togetheith non-Mongol legal specialists and
including them in decision-making processes. Winitevidual Mongol laws had variable
impact in the lands conquered by the Mongols, tirecyple of collegiality was one aspect
that had long-term and noticeable impact withinTo&uid empire and is a major feature of
the Toluid approach to legal matters. Given thatgrinciple of collegiality was rooted in
Mongol culture, whereas the imposition of Mongal lan others was a novel reaction to a
situation never before encountered amongst repiasess of the Mongol elite, it is

collegiality that should be considered most chaastic.
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Chapter 3 - The ‘legal specialists’ — yarghuchis

Introduction

The previous two chapters have sketched how Moagoivas not necessarily inflexible as
the concept of the ‘Great Yasa’ implies, but thameration and flexibility, as seen in the
quriltai, are key characteristics of the Mongoldegadition. This chapter will show how this
flexibility was manifested in practice through examg the role ofyarghuchis(from

Mongolianjarghuchi zhaluhuchil % Z.7% or duanshiguari 2 in Chinesef>>who

were the only Mongol-appointed officials in the tilol empire known specifically as legal
specialists. Although it would be misleading to Hagt legal responsibilities were the
yarghuchis’ sole responsibiliti€%’ they are nevertheless the officials most readity most

often associated with legal matters in the Toluigpee.

This analysis shows that yarghuchis operated mastlye centres of Mongol power, the
royal ordos and central government offices, and that whemnabipg outside of these centres,
it was not unusual for them to be required to wodether with local legal personnel. In fact,
such requests and arrangements were frequent etimatghey can be seen as continuation

of the principle of collegiality. Therefore, whiMongol customary law went largely

235 Onyarghu(trial) andyarghuchi(judge) see Doerfefiirkische und mongolische Elemente im
Neupersischemos. 1784 )t (yargn) and 178525k (yargici), vol. 4, pp. 58-66.
2% 5ee Yokkaichi, “Jarghucidg’ about their involvement in the census, and Jagdlenggu shi luncongp.

288, 297, 332, on their continuing involvement iitary campaigns.
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unchallenged at therdo itself, cooperation with local personnel was acpca which was
valued in the Toluids’ relationships with the pezpthey had conquered. Attachment to
Mongol practices at the court did not precludeeaiblle attitude to law where the local
population was involved. It will be argued thatstivas not merely a matter of convenience,

but that the influence of the principle of colldgiaexerted real effects.

This chapter will moreover examine the nature efittstitution of yarghuchi, arguing that it
was primarily characterized not by the requirenfentegal knowledge but by a
preoccupation with status. Since the legitimacg @rfal was based in large part on the
respective ranks of the participants, this may hmaaée it easier for yarghuchis to be flexible
in other aspects of a trial such as which punisheeere imposed or how the outcome was
communicated, and would thus have aided Mongoltsfto work together with Persian and

Chinese legal specialists.

The institution of yarghuchi and gqualifications wagd for holding the post

The institution of yarghuchi was fundamentally difint from many legal institutions of
sedentary societies, and certainly from the leggtitutions of Persia and China at the time of
Mongol rule. While the functions of these instituts — broadly, resolving legal disputes
among members of society — were similar, the geatibns of those appointed as judges
were radically different. The question of who cobllappointed as yarghuchi needs to be

analyzed within the framework of the Mongols aeadic, and initially illiterate, culture.
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When examining the people who became yarghuchigcbmes apparent that, like those
appointed to other government positions in the Mdbregpire, most of them were people
who were very close to Chinggis Khan, or who weas pf thekeshig(guard)>*’ Shigi
Qutuqu, who was appointed in 1206 or Belgutai, agpd a few years earlier, are variously
held up as the first to be appointed as yarghuglGhinggis Kharf>® Both were very close
to Chinggis Khan — Belgutai was his half-brotheile/ishigi Qutuqu was Chinggis Khan’s
adopted soA>® Menggeser and Bulghai, the two most powerful yachiis under Mongke,
had both been in Tolui'keshig The issue of trust is well illustrated by theeca$ Zhaolietai

Chawu’erd 2145 #0JU 5 who, according to th¥uan Shiinitially served Chinggis Khan,

and warned him about a rebellion: for this actoylty he was given the title dfirkhan®*°

His son Nachin served Qubilai as yeke yarghuchd, dachin’s son Bansal and Bansal's son
Goroghutai also served as yarghuchis in Yuan CHiighis shows that the main
requirement for appointment to the position of yaurchi was Chinggis Khan’s trust in that
person, and that personal trust and a close caonegith Chinggis Khan, even over

generations, remained important.

The significance of this is that who was appoirttetle a yarghuchi was, overall, more
important than the methods by which they set abimit task. While the Mongols did have a
legal tradition with their own principles about hawals could be conducted, no special legal

skills or knowledge were required in order to bpapted as yarghuchi; this contrasts

%7 0n thekeshig see in particular Melville, “The Keshig in Irarghd Allsen, “Guard and government,” pp.
507-521

238 gecret History of the Mongol§ 203, § 154; Jagchit¥enggu shi luncongp. 246

239 Ratchnevsky, “Sigi-Qutuqu,” pp. 75-77

240 parkhanshad special privileges including supposedly, exéongrom punishment for nine infractions. See
Jagchid Menggu shi luncongp. 19

#41yyan Shich. 123, p. 3022, Jagchidenggu shi luncong319-320, n. 195ecret History of the Mongol§
120, 129, 141, 202
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sharply with the Persian and Chinese societiesevjuelges were required to have detailed
legal knowledge acquired through years of study dlsence of a requirement for legal
education was not due to ‘backwardness’ on theqgddite Mongols but simply to a very
different conception of what guarantees the legitiynof a legal process. While for Persians
and Chinese legitimacy was found mostly in spegfmcedures, laws and punishments, for
the Mongols the punishments imposed and the exdet of events during the trial could be

very variable, while status was of particular intpace®*?

The idea of trial by one’s peers is very differnoim for example the Islamic attitude, where
a gadi should in theory be able to judge even pluvgovernment ministers. Mawardi
explains that thenazalimcourt “was charged with the enforcement of deaisimade by
gadis not sufficiently strong to see that theirgonnts were carried out against defendants
holding high rank or occupying powerful positioasd also with the suppression of evil-
doing and the enforcement of regulations withinjthiesdiction of themuhtasibbut beyond

his power to apply?**

This principle of trial by one’s peers can be seetie Secret Historywhen Chinggis
commanded the elders of the companies not to jddgguards who were equal to them in
rank: “Further, elders of the companies withouinpesion from Us shall not, merely on the
ground of seniority, reprimand my guards who haserbenrolled aguardsequalto

them”?** It is also seen clearly in the trials followingetfioluid coup. Allsen in his PhD

thesi$*® drew attention to the fact that Menggeser judgedyrof the accused, but imperial

242 Jackston, “The Dissolution of the Mongol Empirp,”195

243 | ambton,Continuity and changep. 71. On thenazalimsee below, Chapter 4, Local personnel in Persia
244 5ecret History of the Mongol§ 278

24 pllsen, Politics of Mongol Imperialisgp. 30
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princes were judged by Méngke hims&ff Oghul Qaimish was tried in thger of her peer,

Sorghaghtani?’

There are examples from the llkhanate where thetoureof status is seen clearly. For
example, Ghazan chose the vizier Rashid al-Dinaacaljudge to try the cases of several
amirs who had been unsuccessful in their militasignments. This may have been a fairly
novel situation, since traditionally nearly all Myols had been military men, and many
bureaucrats in the emerging Mongol empire had batary men as well. In any case
Ghazan assigned a “man of the pen” to judge “mehetword.” It seems that Rashid al-Din
was aware of the delicate nature of the situatiahaf the question of whether he could
actually be seen to have higher status than thtangileaders, for Mustawfelates how he
practically apologized to the defendants that ldendit have the status that would normally
be needed in order to try military men like thenfteAGhazan had chosen Rashid and a co-
judge to lead the interrogations, and the amirs ware to be tried had been brought, Rashid

said:

“O famous and wise elders, before you | am less ttoaur fief-holders. | am not even
the door of this kind of court, but when the shaleg an order, it is not fitting to do
anything otherwise, and it would be fitting if yawould not be angry at this enquiry.
An elder must be an example to the Mongols, argdgtoper that a general should be
admonished before the world. When before the eldiesser people than he must gird
their loins in the shah's business. | have withfameous, chosen elders, who will

determine the admonition of this enquiry.” He reeeli the reply, “When the shah so

248 Allsen, Mongol imperialismp. 35
%47 Rashid, p. 839, RarliThackston, p. 409; Allsefolitics of Mongol Imperialismp. 30; AllsenMongol
imperialism p. 35
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ordered it, you became an elder in the court. Yfeuna less than we are before the
shah, and you are his guide in the world. We atemperil from you, since we know

the customs of the shaf{*®

The great amir Nauruz, after he had fallen out idttazan and was about to be judged, said
to Qutlughshah, “Only the shah has the right tostjaa me. It is not for you to try me, for
only the shah is greater than’f*Regardless of the estimation of Qutlughshah’sistat
Nauruz'’s reasoning is the same as that of Chinglgem he commanded that the guards
could judge people of lower status than themselvaisnot those of equal status. In this case,
the principle of judgment by one’s peers was nspeeted and Qutlughshah executed the
sentence, probably because Nauruz’s conduct wasdssad treachery and he had already
received permission to carry out capital punishmienseveral other cases of treachery and

rebellion, the rebels were put to death withoutad.$>°

In China, the idea of trial by one’s peers alsss¢ed. Qubilai tried Arigh Boke himself, and
even feigned to ask Hulegl and Berke for their iopis, because Arigh Boke, being his
younger brother, had nearly the same status aeHifiSUp to the end of the Ilkhanate, a
large number of those known to be yarghuchis adgbdxperience in the military, or even
had concurrent military responsibilities, which gatiem the needed statd$Moreover, the

dazong zhengftk 5% IFJff, the central government organ set up for yarghuichtry cases

primarily involving Mongols, was staffed and led stlg by imperial princes and their

248 Mustawf, Zafarnamah, p. 1409, MustawwiWard, pp. 526-7
249 Mustawf, Zafarnamah, p. 1364, MustaviiWard, pp. 420
#035ee below Chapter 3

1 Rashid, pp. 889-891; Rashid/Thackston, pp. 434-5

2 gee Appendix 1
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representative$: which meant that they would have a status higlughdo judge almost

any Mongol.

This does not mean that legal knowledge was npected among Mongols. On the contrary,
knowledge of the yasgpsun(customs) andiligs (sayings) was valued and is said to have
been a factor in the election of khans, althoughelis no firm evidence for this. Méngke is
said to have been “the one prince who has seenhigtbwn eyes and heard with his own
ears Genghis Khanimsagandyarligh.”*** Ghazan was said to have known ylosunand
yasaqwell as a boy>° and this is obviously meant to be seen as a pesitiaracteristic in
Rashid al-Din’s lengthy account of his virtues. Hwer, this would seem to Ipest facto

praise by the chronicler rather than a genuineideration in the selection of khan.

If the status of the respective participants afa was, for the Mongols, a consideration

more important than almost anything else, it fobawat other aspects of trials, such as the
precise procedures used, the types of evidenceamgkethe manner of recording the final
decision (whether orally or in written form), aneea the very laws applied, though

important, were ultimately of secondary concernudthe procedures and laws used could be
subject to change more easily than the practi@pbinting judges who had high status.

This was the case in particular whenever yarghuebig&ed together with local legal

officials, as was often the case due to the priaayp collegiality which was also highly

valued by the Mongols.

%3yuan Shich. 87, p. 2187
4 Rashid, p. 825; Rashid/Thackston, 402
%> Rashid, p. 1210; Rashid/Thackson, 591
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Yarghuchis' cooperation with local legal personnel

Accounts of the trials conducted in a ‘Mongol’ manhave led some to believe that the
Toluids were uniformly inflexible, not to mentionuel and dismissive of Persian and
Chinese sensibilitieS® However, trials which took place at the impededo, the centre of
Mongol power, should not be taken as respreseptafitrials that took place elsewhere.
When the whole spectrum of Toluid involvement ia Hocieties they ruled is considered, it
becomes apparent that what happened airtt@was only one part of the Toluid
involvement in legal matters. Outside of trelo, as can be seen from the following cases,
trials were often, though by no means always, cotetlin a manner more congruent with
local practices, often with the involvement of Ibo8icials or local legal personnel.
Moreover, it is most likely trials which took plaegvay from the centres of power which are
underrepresented in the accounts that the sounocesTdne following sections aim to show
that the principle of collegiality was importantnmany trials in the llkhanate and in Yuan

China®®’

i) Persia

Legal cases in Persia can be divided into sevatabjories. Cases regarding traitors were

often not considered worthy of a trial (yarghuakt This was the case for example with

Malik Kamel, who was put to death by HiilegfiOthers, such as Malek Salih were put to

2% gee for example the Introduction in Ma’dankBe,yasa rasanidamp. 1-18

%7 That yarghus had a role in reconciling differemieiests was noted by Lambton with regards tortakdf
Korguz, “Yarchu,” Encyclopaedia of Islam, Second Editi@&rill Online

8 Rashid, p. 1038, Rashid/Thackston, p. 508
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death “in anger” without a yargHa® Nauruz’s relations were also to be put death witho
questioning®®® This contrasts with the majority of cases whegegburces often contain the
phrase: “after his guilt was proven 2% Among the cases which did require yarghus, there
was a marked difference between those that toale@atheordo and those that took place
elsewhere, though the principle of collegialityesftplayed a role both at tbedo and in the

provinces.

Firstly, there were cases which took place at areaf Mongol power, where ‘Mongol’
methods were used in the procedure of the intetimydself. These cases were mostly cases
regarding officials of the Ilkhanate or other v@rpminent people. Among them are trials of
lIkhans themselves; of the successive viziers @filthanate; trials of local rulers, of tax

collectors or military personnel. Many of theseesawere politically sensitive.

One such trial was that of the llkhan Ahmad Tegjia#ich took place after Arghun had
vanquished him; he was put to death a day befogausr was enthroned? After the “ladies
and amirs” had pledged fealty to Arghun,
“Ahmad was summoned and tried by Tagana, Nuregaihehi?®® and Qonqurtai’s
liege men, who asked, “For what reason did youQ@hqurtai and Kuchuk, who had
performed valiantly for Abaga Khan and who had &dlp make you king? When
Arghun accepted you as king, although his fathglese should have gone to him,

and was content with only Khurasan, why did youls&linaq to raid his artisans and

%9 Rashid, p. 1043, Rashid/Thackston, pp. 510-11
#0v/assaf, p. 341

%1 Rashid, p. 1286, Rashid/Thackston, 642

%2 Rashid, pp. 1148, 1154, Rashid/Thackston, 559,362
23 Also known as Nuragan.
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people and take them captive?” “I did wrong,” helsd won't do it again.” Arghun
and the amirs wanted to placate his mother, Quitaitén, who held such an exalted
position, by overlooking his crime, but Qonqurtan®ther and his sons and people
shouted out. Just then Yesu Buga Guragan arrivedgaid, “What is this talk of
pardon when Princes Hulachu and Jushkab have gdthdarge contingent in the
vicinity of Hamadan and are thinking of rebelling®i edict was therefore issued for
Ahmad to be executed in retaliation for Qonqurthl®od. On the eve of Thursday
the 26" of Jumada | 683 [August 10, 1284], correspondinthe 28 of Altinch Ay

of Dagiqu Yil, they put him to death in the samenmer in which he had killed

Qonqurtai. “As you judge so you shall be judgedat@&m.?®*

This trial shows several aspects of Mongol legatpce. Taking place in the presence of
Arghun, the questioning was carried out by Taganamir, by Niregai Yarghuchi, who is
also described as an amir and courtier (noyan)shil al-Din?®> and by the liege men of
Qongurtai, who had a claim for vengeance on Ahmeglifier. The choice of interrogators
therefore was based on their status and their pakselationships with Ahmad, not on legal
knowledge?®® In the case of Qonqurtai’s liege men, Arghun wefact recognizing the
validity of, or at least the necessity to take iat@ount, their personal quest for vengeance.
This more personalized approach to justice waséiragation of the steppe vengeance
system, and the demonstration that steppe legeligea could find a niche in tleedo of the

lIkhan.

%64 Rashid, pp. 1147-8, Rashid/Thackston, p. 559
255 Rashid p. 196, Rashid/Thackston, 104
%% Rashid only calls Niiregéi a Yarghuchi when desugibhis trial, and there is no reference to higle

expertise.
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Not only that, but this trial vividly shows the paipation of different actors and the way in
which differing opinions were expressed. The vgaaticipation of Qonqurtai’s mother, and
that of Qutui Khatun which, though not explicithemtioned, may well have been vocal as
well, is in line with the relatively high status wbmen among the Mongols and in the
Golden Family. The open discussions in a very pud@iting — presumably, all those who
were present at Arghun’s enthronement were alsseptet the trial — show how the trial was
used as a forum to vent opinions, clarify strergjtfeeling, and cement Arghun’s legitimacy.

The influence of the principle of collegiality olnig trial is evident.

Other trials which took place at tbedo also reflect the principle of collegiality. Thergau
of alleged Mazdakites took place in the “preserfad®amirs and the courtier&®* In
addition, when Ahmad TegUder was being pursuedrgyén’s forces and the command had

been given for him to be seized, Shiktir Noyan semessage to Qutui Khatun, saying:

“We are servants of the throne. Just now envoys haanved to say that all the
princes have commanded that Ahmad be seized. \&@bkt$ it of us servants? The
prudent thing to do is for us to seat Ahmad alone ient until theqasandinis

arrive and confront whatever accusations therecabe made 268

Any of these people could intervene to try to cleatige outcome of the yarghu. For example,
Buga who was vizier to Arghun Khan and had plo#gdinst him was executed but at a
separate trial of his co-conspirators, some werdqreed for various reasons, including one

because the amirs interceded for RfhOn another occasion, during the time that Rashid a

%7 Rashid, pp. 1318-9, Rashid/Thackston, p. 659
28 Rashid, pp. 1146-7, Rashid/Thackston p. 559
9 Rashid, p. 1171, Rashid/Thackston, p. 570
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Din and Sa’d al-Din Savaji were joint viziers, sopeople who had conspired to slander
them drank too much at a feast and their plan bedarawn. Although some were
condemned to death, one of them, Shaykh Mahmudrel@ssed through the intercession of

Bulughan Khaturf’®

Witnesses were also confronted with other witnessethose who had already confessed
with those who had not. This technique, knowmagsshmishiwas used in the case of the

idiqut of the Uighurs, accused of having planned a massdduslims®’*

Other trials during the llkhanate followed a simitattern, for example the trial of the
Mongol generals who had been defeated in Syria ptexée in 1303 in Ujan, where Ghazan
and his amirs and officials, including Rashid aitland Bolad Chingsang, had encamped.
The trial took place at therdo “before the court,” though some of the interrogas took
place in the absence of Ghazan himself. There iadioation that the trial itself had any
non-Mongol characteristics, except for the unusae that a civilian (the vizier Rashid al-

Din) was called on to judge amit€

Of the cases which were judged away fromdfao and from the centre of Mongol power,
some were not influenced by the principle of caléty and made no apparent concessions
to Persian legal practices. These are cases wihayeld be argued that Toluid rulers were
imposing their way of judging cases and not codpegawith local judges or elites. However,

there are few examples of such cases and theywi#altebellions against Mongol authority

20 Rashid, p. 1299, Rashid/Thackston, p. 650; Vagsa20; Vassaf/Ayati, p. 251

211 Juvayn, p. 37, JuvayitBoyle, 51. Ortapishmishj see DoerferTiirkische und mongolische Elemente im
Neupersischemo. 847 il (tapiSnisi), vol. 2, pp. 428-9

272 Mustawf, Zafarnamah, p. 1409, Mustaviff Ward p. 526
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(or against the authority of regional rulers unither Ilkhanate), not ordinary civil or criminal
cases. They include the yarghus held by YasavuaBubo was sent with only twenty
Mongols to Shabankare to deal with the leadershab8nkare who had defied Geikhatu by

putting Naser al-Din to death and appointing a néer without Geikhatu’s consent.

“Yasavur Buga was a sly man. He knew that he ctakd this province easily. He
came towards it from Fars and he was near Fashelaty of Fasa he came out and
wrote an order saying that he is the hakem of Badahat | give the kingship of
Shabankare to Ghiyath al-Din and in order to ceragrdrtnership, it is necessary for
him to come to Fasa together with all the maleldamirs and chamberlains and hear
the orders. When they read this letter, (they neegahat) if they did not come they
would be guilty, and if they came they would nobknwhat was behind this. In the
end all of the nobles and maleks went to Fasa. wWad2uga took them all out on the
first day and left them in the pillory, fetters acighins and imprisoned them in the
prison of Fasa. Together with twenty Mongol horserne went to Ig. And he put
Rokn al-Din Hossein, who was ten years old, ortlihene and he took this measure
with the approval of Naser al-Din. [...] Yasavur wadg for four months and every
day there was a yarghu so that the proud and co#tthobles and the people who had
knowledge of this affair could all be punished. ®amey roasted on the fire, some
were made an example of, and some were put tostbielsin short, every person saw
appropriate retribution. When tgasamishiwas finished, and much property had

come into his hands, after four months he retutondéhsa and he took the bound
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maleks and returned to tbedo. They were imprisoned for a while, [then] theresvaa

yarghu:; all were held guilty. It was ordered thashould be put to death®

Though there is no detail on how the yarghus thérmasavere carried out, there is no
mention of cooperation with local legal personmed,agiven the circumstances, it is rather
unlikely that such cooperation happened in thie c@iberefore, in these yarghus led by a
military man on a punitive campaign, there is ndigation that there was any deviation from

Mongol legal methods.

Another yarghu which possibly falls into the samgegory is that of the Atabeg Tekle of
Lurestan, who joined Hulagu Khan'’s attack on Baghllat later withdrew, apparently
disgusted at the atrocities committed by the Mosgdke was condemned in a yarghu and
executed in the main square of Tabriz, and while mot entirely clear where the yarghu took
place, it is possible that it was held in the publjuare prior to the executidff.Although

this execution (and possibly the trial) took plagthin the Persian sphere of the city of
Tabriz as opposed to the Mongol sphere ofotti®, again there is no mention of any
cooperation with local judges, nor is such coopenatecorded in the sources which mention

the gadis of Tabriz during the Mongol perfdad.

But in other cases, local officials were involvédthough the interrogation of some people
who had complained against Terkan Khatun, the afl&erman, took place without the

involvement of gadis, it should be noted that ewetine Islamic context this trial would have

213 Shabankara'iMajma al-ansabpp. 176-7; see Lan&arly Mongol Rulep. 35. The condemned were
subsequently spared because Geikhatu died anérntenses were not carried out.

274 Mustawf, Tarikh-i guzdah pp. 541-2, translation p. 135

2> See chapter 7.
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been perceived as partgiyasarather than one in which gadis would necessagkehbeen
involved. The yarghu involved both the deputie3efkan Khatun as well as local
darughachis and yarghuchis and can therefore Imeaseeeflecting the collegial nature of
decision-making valued by the Mongdl§.The representatives of llkhanid power and the
representatives of Terkan Khatun together heldrthk thus implementing justice (as they
saw it) at the same time as strenghthening theiuahties. The trial, as George Lane has
pointed out’’ shows the great amount of trust and cooperatiomesn the llkhans and the
rulers of Kerman, specifically between the MonguoiraArghun Aga, and the ruler of
Kerman Terkan Khatun. After some opponents of Treikiaatun had written a document
opposing her rule, and this had been passed touirglga, he gave her authority to deal with
the situation. She in turn took worked togethehwiite darughachis for her purposes, but
finally delivered the accused from their handsatay in order to be able to claim credit for

being merciful.

“In this situation he sent a letter to Terkan aedtgheir story in the middle of his
letter to Terkan and said the naibs of Terkan aetbasqag [editor's noteiasaqchs,

i.e. perhaps yarghuchféf of the province should get ready and hold a yarghu

They were handed over to the basgaqgs and yarghtacimterrogate:

“They brought them to the sand and conducted ditfigarghus [interrogations] and

tied them up naked for several days and questitresd according to Mongol custom

so that they would all confess their crime and wdaktify to their guilt. Some of

2% Morgan, “The ‘Great “Yasa” of Chingiz Khan,” p72
277 Lane,Early Mongol rule pp. 111-2
2’8 Tarikhi shahj p. 156 n. 1
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them were executed and some were told that in dodee an example to the people
they would be brought to tlerdo and executed [there], but Khodavand Terkan
ordered mercy and forgiveness and took them back the hands of the yarghuchis
and said, | am going to tleedo myself and | will take them with me, and | am
responsible for their fate, and she did not allbent to molest them. Such was her

munificence.?”®

While this trial shows collegiality involving darbgchis, yarghuchis and the local ruler, other
trials involved gadis as well. In fact yarghuchisres sometimes expected to work together
with gadis in resolving a case. This is seen végrty in the case of the ‘land yarghus’
concerning ownership of the castle of Sirjan aaditrrounding lands, which the llkhan
Abaga attempted to resolve after Terkan Khatunrulex of Kerman, and leaders from
Shabankare both found themselves abtii® at the same time, and disputed this matter.
Terkan Khatun presented the case that Sirjan betbtggKerman and that the local rulers of
Shabankare had “fraudulently and aggressively” pigzlit.?*° She requestedyarligh that
Sirjan should be given back to Kerman and this agggoved. The inhabitants of Shabankare
replied that Sirjan and the castle had been destddirat they had built the buildings

themselves, and that they therefore had rightseaéastle. Thereupon,

“[Abaga] nominated the great amir lyaji Aga, whosatheshahnaof Isfahan, and the
khwaja Shams al-Din Khurasani from amongghhib-divais, and who was the
nawkar(noke of lyaji Aga, to go to Sirjan and turn Sirjan athe castle and its
belongings over to Khodavand Terkan, and to hd&hd yarghu 3w ¢ s¢ 5L ] and

see arguments and deeds from both parties. Whédtaddseen purchased by the

2 Tarikhi shahj pp. 156
20 Tarikhi shahip. 192
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people of Shabankare should be recognized asaweiproperty and that the land to
which water had been brought should [be decidedrdoty to] the decrees of former
kings — that 4 and a hadbings be taken from them and the other [one and a] half

should remain the property of the current owri&ts.

The people of Shabankare tried to protest thismetg, complaining that the furnishings of

the castle were so many that they could not posbiblremoved. Therefore Terkan Khatun

had pack animals requisitioned for them, and tlopleewere brought before the castle by the

army and made to salvage what they could and leave.

“When they surrendered the castle and Terkan'stmoes took charge of it, the gadi
Imam al-Din Sirjan and his son Taj al-Sin Soleinaaud 1zz al-Din and Hamad and
his brother the gadi ‘Imad al-Din Magbul were oetéto put the issues of the land
yarghu up for discussion and they considered tasores and title-deeds of every
party. After arguing about and perusing the titbeds, some of these properties [...]
were given to the inhabitants of Shabankare, aaddst to Kermanis. And the
jurisdiction over Sirjan was given to Khodavandkiar. Because of various reasons,
the people of Shabankare said that this had net memtioned in thgarligh and they
would not hand it over. The amirs of the yarghw ¢hat this would be delayed until
an order for its confiscation had been requestedthe court] and received. [Until

then] it should remain in the hands of the peopl8tmbankare®?

What is noteworthy in this case is both the invoteat of gadis alongside representatives of

Abaga and of the quarrelling parties, as well asitistruction to convene a ‘land yarghu’ on

21 Tarikhi shahip. 192; LaneEarly Mongol Rulepp. 112-13
22 Tarikhi shahj pp. 276-7
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the spot and to decide the matter with everyonsgmte exactly as the Mongol tradition of
collegiality would require. Also noteworthy are timstructions to decide the case “according
to the decrees of former kings.” Evidently the usibn of Islamic legal specialists and even
the use of some non-Mongol legal practices (suchaslivision of property into sixths or

dangs) was unproblematic.

Another case which involved cooperation and whigh loe explained by the principle of
collegiality is the trial of Sayyid Taj al-Din Avigj>® At this trial, since the accusation was

that he was not a reshyyid theqadi al-qudatwas present. Perhaps the Ilkhan reasoned that,
since the matter concerned religious law, as vgetha standing of a senior state minister, the
gadi al-qudatshould be present. Unfortunately it is not merdgtbwhether he was to be

merely an observer or whether, like other ‘intezdgtarties’ present at other yarghus, this
was to give him the opportunity to speak up, oericede, if he felt that the proceedings were
not fair. The latter is more likely, given the imance of collegial decision-making for the

Mongols.

Therefore, the principle of collegiality influencdte manner in which trials were conducted
in llkhanid Persia, both at tlerdo, and in the actions of yarghuchis at the locatleVhe
principle of collegiality is the only factor thaaie adequately explain an event such as the
‘land yarghu’ concerning the possession of theleastSirjan. The instances of trials with
both yarghuchis and local officials or gadis préseould seem to point back to the quriltai,
where decisions were deliberately taken in suckayag to involve the maximum number of
influential people in order to ensure their accepéaand effectiveness. In other words, the

collegial nature of decision-making which was adeature of Mongol legal culture was

283 al-Qashani, Tarikh+ Uljayti, p. 50
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making its influence felt in the llkhanate. Althdugases in which cooperation occurred are
not numerically in the majority among those recdratethe historical sources, this was likely
due to the tendency of the sources to report paliyi important trials, rather than to a
general failure on the part of yarghuchis to wargggther with local officials and take local
practices into account. Rather, it would seemfillasome legal cases, and especially those
which took place away from tlerdo and the Mongol centre of power, the involvement of
local personnel or even of local gadis, and everuste of local norms (as can be seen from
the use of sixths of a propergang) was a development of which Mongol rulers and

officials approved.

The reason for the involvement of local legal persd together with yarghuchis in these
cases would seem to be the llkhans’ recognitiogaalis’ authority for most civil and penal
matters on the local level, as will be fully dissed in chapter 5. From the legislation
promulgated by the llkhans one can see that irsaeeh as weights and measures and land
contracts, the Ilkhans expected the gadis’ coojerat’ so it should perhaps not be

surprising that their cooperation in trials on kbeal level was also expected or welcomed.

These instances of cooperation foreshadowed soamp&s of trials jointly undertaken
under the Timurids, in that Persian and CentrahAsealm where Islamic, Mongol and
Turkish ideas continued to meet. Under the Timyiim®rder to decide certain cases,
yarghuchis and gadis would sit opposite each athdrdecide jointly®® This shows that
though the influence of the collegiality principtePersia was perhaps somewhat weaker

than in China, it was certainly not completely atisaor was it temporary.

%4 Rashid, pp. 1387-1390, 1408-10, 1462-1466, Rashatkston, pp. 690-1, pp. 697-8, 723-4
#>\Woods, “Timur's Genealogy,” p. 101 and p. 121 4. Zambton, “Yardu,” Encyclopaedia of Islam, Second
Edition, Brill Online

96



i) China

Just as in Persia, in China the cases which caallesl yarghus or which were investigated
by yarghuchis can be classified into various caiegpfrom the trials of important political
figures at theordo, to trials in which yarghuchis and Chinese persbmrorked together. The
exact configuration of who judged which trials veasnewnhat different from that in Persia,
because of the high degree of bureaucratizati@hina, which led to the position of
yarghuchi being institutionalized under the Yuanasty?®® Therefore, the types of cases
which yarghuchis judged on their own, and thosectvitiney judged in cooperation with
Chinese, also varied somewhat from the situatidpersia. But as in Persia, the principle of
collegiality was influential. The integration ofrgdauchis into a bureaucracy where they
often worked in conjuction with Chinese in judgicases, and the involvement of yarghuchis
in the compilation of some of the collections opinial edicts, shows how the principle of

collegiality was still very much at the forefroritliow many trials were conducted.

The principle of collegiality can be seen bothrials taking place at therdo, and other trials
in which yarghuchis were involved. That Qubilaiwed the principle of collegiality can be
seen from the trial of Arigh Boke, which manifeseveral typical Mongol practices. At his
yarghu, called a quriltai in some souré®sArigh Boke was interrogated at thedo by a
number of high-ranking Mongol princes and militagmmander$®® He was confronted

with his generals in Qubilai’s absence in a metkioolwn asapishmishjto ascertain how he

8 Tamura JitsuzaChizgoku seifukuichs no kenky, p. 449
27 Khvandamr, vol. 3, p. 63, Khandanir/Thackston, p. 36
288 Rashid, p. 887, Rashid/Thackston, 433-4
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and his generals would react to each other’s s&ttsnand thereby whether they had spoken
truthfully. Then, before delivering the judgmenyl§jlai made a token gesture of wanting to

ask the heads of other Mongouses® for their input?®

“The ga’an wanted to try Ariqg Boka, and he woulddavaited for the arrival of Hulagu

Khan, Barka, and Alghu, but since they were venyafaay and it would have taken too long,
the princes who were in the area, Taghachar, Yegingka Qada’an, Hulaqur, Jibik Temdr,
Ja'utu, and other princes and commanders of Moagwld Cathay assembled to put Ariq
Boka and Asutai on trial. [...] The monarch issueckditt for all parts of the realm. All the
commanders took counsel and said, “How shall wk igmon Arig Boka’s and Asutai’s

crime? For the ga’an’s sake, let us spare thaslivThey sent envoys to Hulagu, Barka, and
Alghu, saying, “Since it is not possible for youattend because you are too far away and too
occupied with matters, and since there was a pbsgibad we waited longer, for breaches
to have been made in the fabric of the empiredbald not have been repaired, we have
therefore executed their officers, tried them, arelconsulting with you. We brothers are all
agreed that Ariq Boké's blood should be sparedAsdai should be released. What say

you?uZQl

Qubilai took this step because he recognized ithdlbeory, a decision as important as
judging his own brother needed the support andcadvi other members of the family.
According to Rashid, Hulegl and Berke agreed toectoma quriltai, but war broke out with

Berke and Alghu fell ill, so the quriltai did natke plac&®?

289 0n theulus system, see Peter Jackson, “From Ulus to Khanppe,12—-38
29 jackson, “The accession of Qubilai Qa’an: a Revémation,” p. 5

291 Rashid, pp. 889-890, Rashid/Thackston, pp. 434-5

292 Rashid, p. 890, Rashid/Thackston, pp. 435
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The principle of collegiality had deep influenceQubilai'sulusand the Yuan empire.
Unlike in Persia, the position of yarghuchi wadiinsionalized as part of the Chinese-style
bureaucracy set up by Qubilai. This meant thatlyachis became a permanent presence
within the central government and they could, aiad cbntribute to the widespread
application of certain Mongol practices within CairSince the main government office
incorporating them, thdazong zhengfuwas made up largely by representatives of various
princes?® and moreover thdazong zhengfunlike other central government agencies
primarily used the Mongolian language until 12&5the office could and to some extent did
operate as a bastion of Mongol legal princigfésupporting the punishment of livestock
thieves by requiring them to return nine timesaheunt of stolen animals (a long-standing
steppe practice) and advocating the use of miligaile as a punishment methtd However,
at the same time another Mongol legal principle,ghnciple of collegiality, led to the

dazong zhengfaften working together with other central govermtneffices. Therefore, in

the role of yarghuchis in Yuan China one can sseet of the principle of collegiality.

The bureaucratization of yarghuchis happened awral stages. Initially, in 1265, ten
yarghuchis were appointed; in 1272 Qubilai spedifteat they should “deal with Mongolian

public cases,” in other words to deal with legalesainvolving Mongols. Around 1281

2%3yuan Shich. 87, pp. 2187-8

24yuan Shich. 18, p. 396yuan Dian Zhangch. 14, pp. 227-85% 15 i 4 v 5L 3 % Liu Xiao, “Yuandai
dazong zhengfu kaoshu,” p. 11

2% 7hao Wentan, p. 20 “Yuandai de xingbu he dazormgfu,” refers to it as Mongolian yarghuchis in
Chinese garb; Liu Xiao, “Yuandai dazong zhengfuskag”’ p. 6

2% |ju Xiao, “Yuandai dazong zhengfu kaoshu,” p. 8as Wentan, “Yuandai de xingbu he dazong zhengfu,”
pp. 21-2

27 The exact year is in doubt. Liu Xiao, “Yuandai dag zhengfu kaoshu,” p. 7
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these yarghuchis were incorporated into the offimewn as thelazong zhengft?® which
became a final court of appeal for Mongols involuetegal cases. Made up of, and often
headed by, imperial princes or their representstithee office dealt with cases such as that of
the Mongol prince Bolanxi. In 1309 “in the elevemtionth [...] the prince Bolanxi killed a
man because he was privately angry [with him];rigf@re] he should be put to death. The
dazong zhengfsl yeke yarghuchi [was] consulted [and decided]ti&dtralki comes from a
precious imperial ancestry; [I] request that hdeaten (with the heavy stick) and then be
moved to the north to serve with the army as apgevson.?*® In this case, a yarghuchi of the
dazong zhengfrevised a judgment by Chinese officials and imda@o imposed a
distinctively Mongol punishment, military exile.$hould be noted that the favouritism
shown in this example again shows the value asttibeloseness to Chinggis Khan, and not

necessarily to racial group per se. In 1310, wiananytarghuchis, Huaid{##F from the
Secretariat for State Affairs and Duo’erzi’t. ;1 from the Office of Surveillance went to
Zhending fueL & ff to deal with a case of people spreading rumouatsttie Mongol
presence was only temporary, the Chinese were founatent while twdduihui ][]

people were found guil3f°

Yarghuchis of thelazong zhengfalso had authority at the local level in the cadiadu.

For example, when Yueluge was yarghuchi, he

“had about a hundred bodyguards who stayed atkidence and were close to him,

and who took orders from him.... If any common peop® were passing by had an

2% | ju Xiao, “Yuandai dazong zhengfu kaoshu,” p. 7
29 yyan Shich. 23, p. 519
30 Kgteibon Gentenshkeiby ch. 41, pp. 78-8GL 5 “T-[LAE4
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accusation about a fight or a verbal dispute, hel&vonmediately (go to) investigate
until he found out whether it was true or not. Evfahwas raining or muddy he

would absolutely (go and) decide the case, witheirng affected by the lobbying of
any party. So (the legal officials) in the capredpected his attitude and said of him

that he was as clever as a gé¥.”

However, the principle of collegiality is seen hetoften overlapping competencies of
various central government organs, and the resulteguent cooperation of yarghuchis with
non-Mongol officials. The overlapping competenciese not simply a result of the greater
bureaucratization in Yuan China compared with tteiooffshoots of the great Mongol
empire, but have been recognized as a charaatahsti was particularly pronounced in the
Yuan dynasty’? In comparison with earlier Chinese dynastieseémss the Yuan emperors
sacrificed some efficiency for greater control frme centre, and a significant part of their
strategy for providing checks and balances waspip@intment of multiple agencies or
officials to the same or similar task8.This was manifested in the judicial realm by the
cooperation (and sometimes competition) betweedazeng zhengfuhe Ministry of
Punishments and the Censorate, as well as by tlgatdn of yarghuchis investigating cases

on the local level to work together with local autities.

Thedazong zhengfand the Ministry of Punishments had essentiaityilar remits as highest
judicial appeal courts for the reafftf. While thedazong zhengfdealt primarily with cases

involving Mongols, the tendency for its remit topaxd brought it into conflict with the

301 yu Ji it 4E, Daoyuanxue gu ligg [# 52 4% ch. 16, quoted in: Liu Xiao, “Yuandai dazong zhengfoshu,”
p. 10

392 Hu Xingdong,Yuandai minshi falip. 202

303 Endicott-WestMongolian Rule in Chinapp. 45, 49

304 Zhao Wentan, “Yuandai de xingbu he dazong zhehgfl20
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Ministry of Punishment3® In 1286, thelazong zhengfwas made responsible also for
criminal cases involving Chinese. In 1312, thesesavere returned to the Ministry of
Punishments. In 1328, cases from Dadu and Shangtlthase involving Mongols and
members of th&eshigand postal system were given to ttazong zhengfand local cases,
even those involving Mongols, were given to loagrcies (yousi) and the Ministry of
Punishments. In 1336, all cases of adultery, rophldreating and fraud were given to the
dazong zhengft® Although the Censorate’s remit was to supervisemofficials and
remonstrate with the emperor about pofi{they were also occasionally involved in

judging cases.

In practise, as will be seen from the following exdes, yarghuchis of thdazong zhengfu
often worked together with those from other goveentrbodies in deciding cases. This
brought Mongols and Chinese together, since mostdt all, of the staff of thdazong
zhengfuvere Mongols®® while the staff of the Ministry of Punishments wasmarily

Chinese€® This shows that the principle of collegiality hal effects in Yuan China.

For example, in the year 1294, Qubilai orderedréggonal censorate and yarghuchis to
guestion the pacification commissioner of HuaiiteoAngji'er, who had embezzled from
the army 600 ding, 45ang of silver, and two horses? In the same year, censors and a

minister from the Central Secretariat memorialiteat Jiao Hua from the Jiangnan Branch

303 Lju Xiao, “Yuandai dazong zhengfu kaoshu,” p. 8

3% Zhao Wentan, “Yuandai de xingbu he dazong zhehgf21; Liu Xiao, “Yuandai dazong zhengfu kaoshu,”
pp. 11-12

397 Hucker, “The Yuan contribution,” pp. 224-6

3% |ju Xiao, “Yuandai dazong zhengfu kaoshu,” p. 8

309 Zhao Wentan, “Yuandai de xingbu he dazong zhehgfl20

#1%yyan Shich. 17, p. 370
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Censorate and other officials were not following thw and were falsely accusing officials
of the Branch Secretariat of wrongdoing. As a riestihe emperor ordered the [Central]
Secretariat, the Censorate and a yeke yarghudaivéstigate this case togethé”"When

Wu Chang's wife Liu Sh#|[X accused the Minister San Baoniff %{ of having robbed an

imperial signet of the recently deceased Song eonerd other items, Wuzong ordered
officials of the Secretariat for State Affairs,theé Censorate, the yeke yarghuchi Beg Temur,
and a representative from the Bureau for the EnspAadministration to investigate the
case’? Also, 1319, “the people under the Prince of JisifeTiemu’er experienced raids

and natural disasters, and many people becamersolpbbe emperor] ordered the yarghuchi
Nangjiatai to go there and interrogate and rectirel §ases] of the criminal prisoners together
with the Prince of Jin’s councillor, and ask thepe of Jin to execute those guilty of serious

[crimes] and have those being sent into exile gadeating in addition®?

In addition, the cases of prisoners in the captdu were to be jointly reviewed by

yarghuchis and other officials. The emperor ordehedt

“The Ministry of Justice of the Central Secretartae Censorate, and the yarghuchis
each [should] choose an official and authorize turdecide cases, [so as] to discuss
cases of injustice until they become clear, to stigate cases that have been delayed,
and to judge cases that are not so serious andlibgatch [the accused back to where

he came from]¥*

31yuan Shich. 21, p. 470

12 yuan Shich. 23, pp. 519-520

#3yuan Shich. 26, p. 590

314K oteibon Gentenshkeibu p. 33, ch. 40H £LAE G
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Instead of waning over time, the influence of thiegple of collegiality only grew and led to
further collaborative efforts. After 1335, a bodilled thewufuguanti/ff & (five-offices-

officials) was set up:

“When important cases are to be decided, impogasbners to be interrogated,
[representatives from] the Central SecretariateBurof Military Affairs, Censorate,
[da]zong zhengfuMinistry of Punishments, these five must heardase together.
This will be known as thevufu[guan], and the representative from the Central

Secretariat will be thduanshiguaryarghuchi].*

Obstacles in the way of collaboration, such agitmng zhengfsl yarghuchis’ use of
Mongolian, were eliminated. In 1295, Chengzong m¥de/arghuchis to use Chinese and not
Mongolian to promote cooperation and supervisiamvben yarghuchis and Chinese officials.
“Yarghuchis since olden times have used the ndtianguage (i. e. Mongolian). They must
change and use Chinese charact&fsThe Yuan history elsewhere reports that: “All
(officials of the)dazong zhengfnow decide important cases on which depend tlee(éditthe
accused), (so) they must use Chinese charactezsdad the case in writing, so that the
public texts can be given to the Censorate to biewed and sent by the censors to the

emperor.®’ TheYuan Dian Zhanglates this decision to 136" The change completed

315Wang Sichengt JHi, Zhongshu duanshiguan ting ti mingjizE i = 1 i % 44 3¢, quoted in: Liu Xiao,
“Yuanchao duanshiguan kao,” p. 58

3%yuan Shich. 18, p. 396

37yuan Shich. 103, p. 2632

¥8yuan Dian Zhangch. 14,5 ' i 45 3738 56 30 %, pp. 227-8

104



their integration with other officials in the Yuafficialdom3'° Greater integration between

the different branches of government became theanor

Yarghuchis and Chinese officials in the Yuan dypasirked together not only in judging
legal cases but also in writing legislation. In 336fficials from thedazong zhengfiCentral

Secretariat, and Censorate worked together on oleingl consistent laws?

“In 1323, [the emperor] ordered tebumifyuan] fushitlii % 5| [Assistant Director
of the Bureau of Military Affairs] Wanyan Nadan gtshiyushif# £l 52 [Associate

Censor] Cao Boqi, the yeke yarghuchi Buyan,Jitken Academician Qincha, the

Hanlin Auxiliary Academician Cao Yuanyong, to haad read the imperiget%
andli {5 [statutes and precedents] which were compiledgatidered together in
Renzong'’s time [...]. In the second month [...], theef% andli 41 were fixed,
altogether 2538ao 4 [items], among which were 7 uanli 71 [precedents], and
1151tiaogefé#%. The emperor ordered that 94 of them be expurayetihe ordered
them to be classified under 577 [headings]. This ealled the Dayuan tongzhi’t

i, It was promulgated in all-under-heaven®”

In addition, members of thdazong zhengfwere also involved in putting together the later

compilation known aZhizheng tiaogé*

39 Liu Xiao, “Yuandai dazong zhengfu kaoshu,” p. 11
320 7hao Wentan, “Yuandai de xingbu he dazong zhehgflg1
321 yuan Shich. 28, pp. 628-9

322 Lju Xiao, “Yuandai dazong zhengfu kaoshu,” p. 13
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Conclusion

This chapter has shown that even those officials @duld most be expected to promote
Mongol legal practices within the Toluid empire wed together with local legal officials,
and local authorities generally, on a number obsmmns. While many of them (and it should
be remembered that not all yarghuchis were Mongttsjepresent Mongol views as can be
seen from the use of military exile, the overridoancern seems to have been working

together with local officials and finding solutioasceptable to all parties.

It is essential to recognize that this was not §ymapcase of ‘administrative’ or ‘customary’
practices influencing the law, but of Mongol legalture directly influencing legal
procedures in the llkhanate and the Yuan dynasiptr@ry to Jagchid Sechin’s surmise that
joint trials in China were due to pressure by Héfitials who feared that Mongol memg??
yarghuchis would not judge cases faitf§the impetus to judge cases jointly came mostly
from the Mongols. It was because the principlealfegiality was so important in Mongol
legal culture itself that it influenced how yarghigdealt with legal cases both in the

lIkhanate and in the Yuan dynasty.

Moreover, the influence of the principle of collalify on the conduct of trials both in the
llkhanate and in Yuan China was not short-livedalh be seen as a precursor of more
systematized joint trial methods in the Timuridinealn Yuan China, the joint trial system
was an important impetus for the incorporationesfesal Mongol practices into the Chinese

legal system, even influencing the Ming dynastyvdisbe argued in chapter six.

323 The termsemut? | was often used to refer to Western and Centraln&sia

324 JagchidMenggu shi luncongop. 300-1, 305
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Chapter 4 — Darughachis and other local officials

Introduction

While the previous chapter focussed on yarghuthéspresent chapter will review other
Mongol-appointed officials at the local level aheit involvement in law, with a particular
emphasis odarughachs (also described in the sources with the Turlasimbasqgaqgor the

Arabo-Persian terreshahnatransliterated in Chinese daluhuachii# %5 {t.7). The chapter

will not be a comprehensive examination of legsilies at the local level, but will examine
whether there are further traces of the principleatiegiality in the way in which Mongol-

appointed officials conducted legal matters.

While darughachis and other officials were not @ity involved in legal matters,
nevertheless this was an inescapable componeheiofroles for many local officiaf&> This
chapter will show that officials that the Mongolgpainted to local areas quickly became
integrated into the local fabric and that theirdlwement in law shows a neutral or even

positive attitude towards Islamic or Chinese prasdirespectively.

325 JagchidMenggu shi luncong. 621
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Darughachis

This chapter will put a particular emphasis on daachis, since they were often the earliest
Mongol-appointed officials in any newly conqueredaa The imposition of officials known
as darughachis was one of the conditions of sulbmniser almost any region that accepted
Mongol overlordship?® They were appointed from an early period in th&evaf Mongol

conquests, and usually assigned to citfés.

The function of darughachis was to ensure the peemasubmission of recently conquered
cities and territories. To this end they were ineal in suppressing rebellion, keeping order
where necessary, and sometimes they were spelgifiaaked with organizing the rebuilding
of destroyed citied?® Thus, as a kind of overseer, they were not nedgssavolved in day-
to-day administration, though with time they camée¢ closely involved in day to day
administration especially in Yuan China, where thveye integrated into the local
administration at its various levels. Although thvegre not primarily legal specialists either
in theory or in practice, as representatives ofcer@ral Toluid administrations in conquered

areas, they were at times involved in legal cases.

Their occasional involvement in legal matters caineut not least because they had
moderate military forces with them which could h#ipm to keep order and enforce their

decisions. An accurate estimate of the strenghedf forces is difficult, but Vassaf indicates

3% Rashid, p. 1029, Rashid/Thackston, p. 504; Juyaym 113, 115, 117, 120, 121, 136, JuiBwyle, pp.
144,147, 150, 154, 155, 173; an exception ar&thburs, since their leader, tidiqut, submitted early and
voluntarily to Chinggis Khan. Juvayrp. 33, JuvayiiBoyle, pp. 46-48

%27 There were some exceptions to the general rut, as military shahnas, shahnas of catapult opsratal
various other groups, shahnas of whole regions.

328 |bn al-Fuwati,al-Hawadith al-jami'ah, p. 333; Juzjani, p. 121, Juzjani/Raverty, p. 1038
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that at one point the shahna in Shiraz, Bulughead,with 300 soldiers, so it seems that he
had at least 300 who were under his command ahbby@l enough to flee together with
him.3*° It would also have been impossible for the shaifraghdad, unless he had a group
of soldiers under him, to arrest a “company” ofdésis which had turned back from
accompanying Najm al-Din to Egypt, and put therdeath®*° or for the “shahna of Irag” to
capture and execute a group of Bedouins who haehstarments from the Friday mosque in
Baghdad®! and had plundered the area arourfd‘iHowever, the detachments of shahnas
were not of overwhelming strength. When Barmasstt@hna of Merv, went with the Emir
Ziya al-Din to put down a rebellion in Sarakhs, thieabitants of Merv took the opportunity
to rebel, and when Barmas returned from puttingrdtve rebellion, he found the city gates
shut and was unable to enter the city. He had néecd himself with killing some people
whom he found near the gates and leaving footde to seek redress; but he died en

route3*

Connected with the availability of detachmentsaéi®rs under their command was the
tendency to call on shahnas to help in military paigns. For example, Chin Temur was
stationed as shahna of Khwarazm when that prowiraseconquered, and during Ogodei’s
reign when Chormagan was sent to Iran, Ogodei tedithe leaders arzhsgag of
provinces to go on campaign themselves and ask@hitagan. Chin Temur set out from

Khwarazm as ordered* Likewise, when in 1278 two thousand Negudariscittd Fars,

39 yassaf, p. 200; Vassaf/Ayati, p. 117; see alsadétkiab Shrazi, Shrazramah p. 66; Aigle,Le Fars 125
330 |bn al-Fuwati, al-Hawadith al-jami’ah, p. 352

331 SteingassA comprehensive Persian-English dictiongoy 1191

332 Ibn al-Fuwatt, al-Hawadith al-jami'ah, pp. 451-2

333 Juvayi, pp. 127-9, JuvayfBoyle, 163-4

334 Rashid, p. 660, Rashid/Thackston, p. 322
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Balaghan the shahna was among those who went withray to repel therf¥> In Yuan

China, darughachis are often mentioned in the ssums going on military campaigis.

Another factor which justifies particular attention darughachis is that they were meant to
be non-local. The vast majority of people chosebea@arughachis were from a different
place, and even from a different culture, thanpgbeple they were assigned to ‘guard.’ This
requirement was even written into legislation ina¥ilChina, though it was likely not strictly
adhered t63” The one exception were generals and others whe wstrumental in the
submission of the cities or areas they had formestymanded or been officials iff Such
people could also be appointed as darughachisteasaad for the services rendered.
Therefore, the darughachis would be the most likelyansmit inter-cultural influence,
either Mongol influence in legal matters, or eveftuence deriving from the culture of their

place of origin.

It is for these reasons that this chapter will ®ouparticular, but not exclusively, on
darughachis. While in Yuan China there were maffigiafs at the local level who had
regular connections with the central governmentikimanid Persia darughachis were, apart
from local governors or sultans, often the onledily Mongol-appointed or -approved

officials in a particular local area.

335 Rashid, p. 1108, Rashid/Thackston, p. 540

336 Jagchid Menggu shi luncongp. 613-5

337 Endicott-WestMongolian rule in Chinapp. 78-80

38 yuan Shich. 150; Endicott-Weskongolian rule in Chinapp. 27-8
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Local personnel in China

The principle of collegiality is very evident inghegal system at the local level. In fact, the
dispersal of authority is recognized as one ofntiagor features characterizing the legal
system during the Yuan dynasty, and setting ittdp@am previous dynasties such as the
Song®*° The influence of the principle of collegiality @hinese local administration in
general has been previously examined by EndicodtVW&hile many have noted its
influence on the legal administration in the Yugmakty, this has been seen in terms of a
convenient way of dealing with people of many dif& nationalities, or as due to Mongol
administrative traditions. Collegiality in the ldgystem of the Yuan dynasty has not been

seen as a result of the influence of Mongol legatlition itself, as embodied in the qurilt4f.

Theyuehui%] & or joint trials system was the most prominent nmestition of the principle

of collegiality at the local level. It was a certedement of the Yuan legal systéffi The
yuehuisystem rested on the idea that cases involvinglpdmm different groups (in China,
household registration groups) should be decidedlyo If a dispute involved two people
from different groups, a meeting of the heads efttto groups, sometimes with a
government representative in addition, was convéadidd a suitable solution. Such a

meeting was called yuehuior ‘joint meeting.®*?

From the beginning of Qubilai’s rule, the solutigreposed to resolve legal conflicts could

include joint trials. In response to the complaihthe darughachi and the local general

339 Zheng JinfanZhonghua fazhi wenming de yanijm 616; Endicott-Westylongolian rule in Chinap. 49
340 Byell, “Sino-Khitan administration in Mongol Bukte” pp. 146-7, Ostrowski, “Theammaand the dual-
administrative structure of the Mongol empire,” g0-2; Aigle, “Iran under Mongol domination,” pp2-74
341 Hu Xingdong,Yuandai minshi falfip. 205

342 yang Dehua, Hu Xingdong, “Yuandai ‘yuehui’ zhidautan,” p. 29
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administrator (director-general) of Huaimeng rofliid¥) not long after Qubilai had

ascended the throne, Qubilai ordered joint trialbe held:

“On the 28" day,ting-ch’ou [of the 6" moon of the ¥ year of the Chung-t'ung reign
period: 26 July 1261], the Central Secretariat {Ang) memorialized and
respectfully received an imperial decrsbdng-chih[which said]:

To the Pacification BureadHéuan-fu-sspof Chen-ting route: According to the
memorial of Mi-li-chi, theTa-lu-hua-ch’ihof Huai-Meng, and T'an Ch’eng, the
General Administrator, they reported [saying that]:

As for the territory under our jurisdiction, muchibhas Mongolian military officials
(tou-mu) who have been stationed on it. If it happens ttimate is official business
concerning a legal case, they are unwilling to céoneard to give testimony. Often
they do not submit to being summoned and questi¢iadchu), and this results in
the delay and obstruction of business.

Approved the memoriatbun-tsoi.

Let the pacification bureaus in all the sundry esun all places be instructed: from
this time onward, the civilian population overseguasan-min-kuapof the various
subprefectureschoy and cities, whenever there is official businesscerning
Mongolian military personnekthin-jer), when they conduct an investigation, should
together with one military overseéwu@n-chiin-kuanconduct a hearing and decide
the caset{ing-tuan). Let this be put into effecsliih-hsing. Let there be no partiality.

Approve this.®*

¥3Wang YunQiujian xiansheng daquan wer§R:7a-7b, translation taken from Endicott-Wasongolian rule
in China, p. 39
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Darughachis were involved in regular conferencdevegr levels of the administration down

to the district level, so that any legal cases tegit with were also discussed in conference.
Conferences at the route level were held dailyvaek attended by the darughachi& 1t 75,
the general administratazdngguart’s’), the associate administratoorfgzhilF%1) and the
commissioner of recordpdnguantl|’®), joined, if the conference was taking place giarp
route level, by an assistant administrahizhongi& 41).3** The conferences dealt with

diverse affairs, including sometimes legal cased,vaere also held at lower levels of local

government. An edict from 1264 stated that:

“The officials of the capitaljing 5], prefecturesfli )], subprefectureszhou/il],

and counties [districtsxian %] every day sit in conferencgyan-tsg, [where] they

deliberate upon legal cases, and examine intoiaifidfairs.”>*°

Another edict from 1277 stated:

“The officials of the capital, prefectures, subpttires, and counties [districts]
gather together every morning. They sit in confeeeftit. sit in the roundyuan-tso,
[where] they deliberate upon legal cases, and deteeofficial business. Except for
those to whom it is appropriate to grant leaves fithers] must not be remiss in their

duties [that is, in attending the conference]. Afbe, every day they must sign in in

344 Endicott-WestMongolian rule in Chinap. 52
35Yuan Dian Zhangch. 11, p. 1631 [ 56#4141, translation taken from Endicott-WeMpngolian rule in
Chinag, p. 51
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the official conference registekyng-tso wen-pu Those who are absent on official

business will be marked down abové®”

Joint trials were mandated in more and more sitnatileading to a situation where joint
trials were an integral component of the Yuan dinkgjal system. In most casgsehui

dealt with civil matters. In 1266 Qubilai orderdut:

“In the case of households belonging totiexia[appanage-holders] se[mul], if
there are any criminal cases, the darughachi fradcal area, the civil officials
should meet with the official from tHeong]guan[fu] to decide and dismiss the case.
If they are unable to convene a meeting, they edgg and close the case and

implement the punishment [themselve¥[.”

An edict from 1294 mandated joint trials for cimiatters involving Buddhist and Daoist

monks or Confucian scholars. Qubilai ordered that:

“If Buddhist or Daoist monks or Confucian scholhese a verbal dispute, the civil
officials should come together in one place toriuigate [them]. The head of the
Buddhist monks, the head of Daoist monks and tlae lo&the Confucian scholars

should conduct the interrogation togeth&f.”

34 yuan Dian Zhangch. 13, p. 215448 =, translation taken from Endicott-WeMpngolian rule in China
p. 50

347K oteibon Gentenshkeibu ch. 53, p. 496% (1,7 515 SA 4 &

348 Koteibon Gentenshkeibu ch. 53, p. 49671 it B 4 &
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In the case of religious personnel, even some nahmatters could be decided by joint trial.

The section on criminal law of the Yuan Shi say:th

“All Buddhist monks, Daoist monks, and Confuciahaars who have a dispute will
not have [their cases] decided by ttoeisi[the local government agencies], rather the
heads of the three houses [Buddhist, Daoist anduCam] should come together to

interrogate [the litigants]**°

Similar regulations were put in place regardingos other household groups. In 1295,
emperor Chengzong ordered that: “If a dispute acbetween doctors and ordinary civilians,
the civil officials and the head of the doctorsdocome together in one place to interrogate
[the litigants], and make a judgment. Respect'tfisln 1300, “The Central Secretariat
memorialized and received the edict: [...] If thesaimatter that needs to be investigated, the
head of the entertainers and thenminguaricivil officials] should interrogate [the litigask

together. Respect thi§>*

In the year 1301, a complaint reached the coumh firenan province about cases between
civilians and military personnel, or those under jilrisdiction of princestguxia). The

military leaders were failing to show up for theaarged joint meetings, and the officials
argued that ordinary people were suffering bec#usie cases were not being decided. The
officials of the Central Secretariat referred toeainct from 1267 in which Qubilai had
mandated joint conferences and given the civikadfs authority to decide a case if meetings

had thrice been called but had not been attendeldeoselevant representatives. The officials

#9yuan Shich. 102, p. 2620
30K oteibon Gentenshkeiby ch. 53, p. 4982 )7 il FA K &7
%1 Koteibon Gentenshkeiby ch. 53, p. 49%% A il iA &) &
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from the Central Secretariat said that this sydtachbeen in place for a long time and to
implement Qubilai’s edict? In 1312, there was a renewed complaint regardisgs
between civilians and military personnel or thosder princes’ jurisdiction. The obligation
to hold joint trials was re-emphasized, althougtiiee attempts at meeting were
unsuccessful, thgousiwould have authority to deal with the case and tieport it to the

censorate for checking®

In 1302, Chengzong ordered that for all cases wnrglUighurs, no matter in which area of
China or under which administration or in which apage they were living, for those matters
that should be decided by conference, officialthetluhufu[the office charged with Uighur
matters] and other government offices “should coogether, and comparing the evidence in
one place should interrogate [the litigants] andaiethe case. If this has been commanded,
those who judge based on their own ideas [andagether with others], are they not
afraid?®** In 1314, Renzong repeated that in cases involiggurs, even if they were

living in far-away cities, their appointed head slaibhold a meeting together with the city

officials to decide the case®

In 1308, Wuzong gave an edict that less serioussaasolving both military personnel and
civilians should be judged by conference, as hah llee practice since the time of Qubilai.
The refusal of some to cooperate in the joint itigasion and trial process was apparently

leading to untold misery:

¥2Koteibon Gentenshkeibu ch. 53, pp. 497-8 F sl AK€

33 Koteibon Gentenshkeibu ch. 53, p. 503 F 06 £ 55 Friil sA L &
%4 Koteibon Gentenshkeibu ch. 53, pp. 498-9 7 i 5 A 46
35 Koteibon Gentenshkeibuy ch. 53, pp. 501-Z5## i A F 46
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“Their leaders know there is no proper system, thelgy and make excuses, they
don’t turn up for meetings. They delay for dayd amonths, they delay the cases, and
create big obstacles. One asks, “Why?” becausmaiter in which part of the land,

if someone has been murdered or seriously injurei,a robber has taken someone’s
money, and if he has left the owner dead or injutleel body should be examined
immediately. If a meeting is arranged, but theg'tlarrive quickly, if the weather is

hot, the body will start rotting®®®

In response, Wuzong ordered that officials who ditlmn up should be reported and
prosecuted, and also investigated bylidwefangsif /i &, the regional censorial office. The
edict reconfirmed decisions should be taken byt joomference, although the civil officials
could decide if three attempted meetings had basnacessful. The edict stated about the
policy of making decisions by conference that “thés been the practice for a long time; it is

not up for discussion®’

Crucially, interrogations were undertaken in coafee for the specific purpose of avoiding
injustice. In 1298, Chengzong issued an edict ilclwvhe emphasized that acting on one’s
own leads to injustice, giving an example of a laffcial and a darughachi who

interrogated people on their own, thus breakingdie

“In Binzhoulu (route), the Director-General investigated [theesaof] Zhang Xianjun and

other people who died [because of the torture Ipdexp] Also, the darughachi of Yongzhou

3¢ Koteibon Gentenshkeibu ch. 53, p. 499K [Tl A%
%7K oteibon Gentenshkeibu ch. 53, p. 50E [l A%
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lu (route) Mila investigated the criminals in a wagttwas illegal. Such behaviour only leads

to oppression and cruelty for the peopi&”

Wang Yun, a prominent and influential official sexy the Yuan dynasty, also gave examples
of the violation of the principle of collegialitgé&ding to injustices: an archer (policeman)
who tortured a suspected thief without informing $wperiors, and a police commissioner

who tortured a suspected thief to dekth.

Zhang Yanghadik#ii, a district magistratexianyinfi% ), in his handbook entitleBrank

Advice for the Magistratexpressed similar sentiments:

“When there are legal cases, [officials] shouldweore together at a set time and hold
an inquiry. One should not take advantage of a tiinen one is angry to act without

proper authorization in administering a beatinglevhiterrogating.®®®

Therefore, on all levels, from the route to therdislevel, the sentiment prevailed that
conducting interrogations in conference was necgseavoid injustice, reflecting the
sentiments expressed in tBecret History of the Mongoéout the trial of his brother Qasar
which Chinggis Khan attempted to hold by himseHisTshows that the principle of

collegiality penetrated very deep in Yuan Chinal did not quickly disappear. The
darughachi became a part of this system and exanegel offenses together with other
officials. The rationale underlying thyeiehuiand other joint conferences was the same as that

underlying quriltais, of bringing leaders togetbedecide issues which affected all of them.

8 Koteibon Gentenshkeibu ch. 40, pp. 48-49F AT 244 5E
39 Endicott-WestMongolian Rule in Chingp. 53
30 7hang Yanghadylumin zhonggaop. 285; translation taken from Endicott-West, 498 53
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Although the later Yuan did try to limit the usetb&yuehuiand bring more cases under state

control, the system, and the principle, persigtéd.

Local personnel in Persia

It is extremely significant that there exists evide for the llkhanate of a direct parallel to the
joint trials in Yuan China; or at least, of theantion of Ghazan Khan to implement similar
joint trials within the llkhanate. This fact hasnained unremarked on except in the work of
Hu Xingdong, the specialist on the civil trial syt in the Yuan dynasty. The similarity
strongly suggests that the roots of this approecimIMongol pre-imperial legal practices,
and leaves no practical doubt that collegial denisnhaking practices had some influence in

the legal administration in both Yuan China andltkieanate.

Rashid al-Din states, in the middle of his edictlom delegation of judicial authority, that:

“If a case is between two Mongols or between a Mbagd a Muslim, or if there are
other cases that are difficult to decide, we otdeshahnasmaliks,bitigchis cadis
[gadis], and learned Alids [and danishmatijgo meet twice a month in the
congregational mosquess sex 4xlladll ol 522 42 ] to investigate. Let them hear the
cases together, get to the bottom of them, makisidas in accordance with the law

[aulu) deasd Cany il oSa 50 40 ], write and record their decisions, and givetrthei

%1yang Dehua, Hu Xingdong, “Yuandai ‘yuehui’ zhidautan,” p. 30
%2 The Persian text mentiond@nishmandn.’
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signatures in witness thereto so that afterwardmecan raise any objection or

invalidate the decision®®

Ann Lambton has interpreted these words as an pttenmevive thenazalimtrials which

had been in use by Islamic sultans, with the pwmdsieciding important cases using
slightly more lax rules of evidence, providing auim where even powerful people could be
taken to task for any kind of oppression or ingestf* The order to meet on a regular basis
(twice a month) would perhaps support this viewwdeer, it is equally if not more likely
that this initiative in fact stems from the prinleipf collegiality which was such a strong
tradition among the Chinggisids. Legal cases abthe had not suddenly come to be
decided differently after Ghazan’s conversion tarts rather the principle of collegiality was
and remained very important for the llkhans. Moexgthe edict which this provision was
embedded in was to be sent out to “basqgaqgs, malikkpersons who govern on our behalf’
and was part of Ghazan’s attempts to introducemefon the whole llkhanate; therefore this
was an initiative aimed at influencing the localde and not merely providing a forum for
the sultan or perhaps his governor to display teamplary justice, as was most often the
case for thenazalim Therefore, it is important to recognize the samil with joint trials in

China, which has been not been highlighted so far.

Whether or not the joint local trials that Ghazeamted were actually carried out, his
instructions show his intentions and attachmemiégorinciple of collegiality. Moreover, the
evidence indicates that in the llkhanate as welhasian China, Mongol-appointed officials

at the local level quickly became integrated ifi® ocal fabric, and that their actions were

33 Rashid, p. 1389, Rashid/Thackson, pp. 689-90
364 Lambton,Continuity and change. 93; On thenazalim see Nielsen, “Mzilim” in Encyclopaedia of Islam,
Second Edition
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often in tune with local practices when they weneoived in legal cases. Darughachis in
particular seem to have deeply integrated. For @kamvhen faced with a ‘rebellion’ in
Bukhara led by a sieve-maker from Tarab, the daaigis did not act alone; rather, “the
emirs andbasga@g that were present in Bokhara” consulted togedhdrdecided to attack the
leader of the rebellioff> Similarly, riots in Baghdad because of a prohitsitof lion hunting
in 1287 were quelled by the shahna Ali Bahadumomunction with thesahib-divanand the
chief religious dignitarie3®® Rashid al-Din points out that there may have kasititional
reasons for integrating locally: he alleges thathstas anditigchis would collude with

governors against the central government to creaestfrom the populatiofi’

In dealing with legal matters likewise, darughaaaa be seen as integrated into the local
environment. In some cases, Mongol and Islamid legaciples coincided. It is not
surprising that shahnas insisted on putting toldkath of those accused of adultery, since

Carpini reports that:

“They [the Mongols] also have a law or custom oftipg to death any man and
woman they find openly committing adultery; simijaif a virgin commit fornication

with anyone, they kill both the man and the wom¥A.”

One might suspect thitin al-Fuwati has here emphasized the Islamic element of thsidec

perhaps too much; in any case, if he knew abobeihas not written about the Mongol

3% Juvayn, p. 86, JuvayitBoyle, p. 110
%% |bn al-Fuvati, al-Hawadith al-jami’ah, pp. 359-60, 384, 453
%7 Rashid p. 1415, Rashid/Thackston, p. 701

3%8 Carpini/Dawson p. 17; Holmgren, “Observations oarige and Inheritance Practices,” p. 155
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practice of putting to death both adulterers. lnybar 1267-8, a darughachi was involved in

punishing an adulterous couple:

“And in [this year] a woman by name of Orus Khatuas killed in Baghdad. She had
been the wife of one of the companions of Tukaldakhe shahna of Baghdad, who
was called Hossein Aga. The reason for that wasstiewas the lover of a beardless
and beautifughulam When her husband came to know this, he wanted ythung
man] to be killed, but the shahna refused [thig] said: [one must] kill both of them
or they should remain [alive] until | implement thadd So [the husband] took the
ghulamto the outside of the walls, pounded a staketimoground, and seated him on
it and he died. Then he brought the woman anddkhker with his hands, crying out

of sorrow for her®®

Another case of adultery in Shiraz a few years Islv@ws a father, feeling in need of
defending the honour of the family, killing his dgatier’s lover on his own initiative, and the
darughachi of Shiraz giving the order for his daegko be publicly put to death in a locally

customary manner by being thrown from a mountaar &hiraz:

“And also in this year [1290], the daughter of afi¢he nobles of Shiraz agreed on a
detestable thing with ghulamof her father. When the daughter saw that he
deflowered her, she became scared and fled awagn\Wér father became aware of
it, he killed theghulamand searched for his daughter until she was fedited several
days. The shahna of Shiraz gave an order thatoddner to be put to death. They

brought her to the top of a mountain outside of&hiin which there was a big and

39 1bn al-Fuwati, al-Hawddith al-jami‘ah, p. 361; Gilli-Elewy,Bagdad p. 178
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deep pit into which they used to throw the womeat they wanted to put to death.
They also threw the girl into that pit but not odigd she not die but none of her limbs
was hurt. Those present were amazed and askedrftw be set free. The shahna
gave a commentary the meaning of which was thatsafying of a poet: “If one does
not die today, does one not die tomorrow, and & does not die tomorrow, does one
not die the day after?” They sent to him Shamsal®ibn Montajab who was
knowledgeable about her case. They brought heofdbe pit and married her off.

This happened in Dhul Hijja of this yeH?.

The issue of importance, apart from the penaltiggoised, is how the darughachis were
involved in punishing these cases together withcttramunity. Other Mongol appointees,
such as governors and viziers, likewise dealt Veigfal matters in a way often congruent with
local practices or sensibilities. One exceptiotnesfollowing case which is closer to Mongol
practices, through the confrontation of the accus#r the accused (similar to the Mongol
practice oftapishmishj and the burning of corpses, which has echodseoMongol

shamanist belief system where to destroy somednugiss is tantamout to utterly ending

their existence even in the afterlife:

“In this year [1278-9], in Baghdad, there appedved cunning men, one was called
Ibn al-Hammas and the other Taj al-Kafni. A grotipoolish people had joined them.
They grew in power and were mentioned by many gedpie Sahib-Divan [Shams
al-Din Juvayii| used a trick in order for Ibn al-Hammas to beugtat before him, and
he put him under the watch of a policemahyrtd; he remained there for some days

and he asked for his pardon. So [the Sahib-Divandgned him and confined him at

371bn al-Fuwati, al-Hawadith al-jami’ah, pp. 462-3
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the gate [of his house?]. Then he commanded himing Taj al-Kafni and he
brought him and he confined him and made him benarade for him [i. e. Ala al-

Din tied him to the gate as well]. A group of peofiiom Hilla attacked the Sahib’s
door one night [to get these two men] but they dawdt get possession of them and it
was not possible to get these people. Then Qataaialjce officer, told Sahib-Divan
about Ibn al-Hammas and al-Kafni [that they werlaed in] corrupt things and that
they ventured against and commissioned people esrétyy made them fear so that
they refused to help them [the police?]. So thalsBivan brought them [the
policeman and the two imprisoned men] togetherlanfthe policeman] testified
about them. The Sahib-Divan ordered them to bed#ind their heads were taken to
be shown around. And one day one of their assacatacked Qatada while he was
sitting on the bank of the Tigris river and killeon and some of his companions.
And Sahib-Divan ordered the exhumation of the cesps Ibn al-Hammas and al-

Kafni and their burning’™

Other decisions, however, were very much in lindhwocal practices, showing in particular

the influence of Islamic law. What is significastthat there is no evidence that the Illkhans

objected to this. In the many cases of darughaidsother local officials being impeached

or reported to the llkhanid court, in no case iapdtion to local practices cited as a reason

for condemnation. Rather, accusations of embezziemeof secret contact with Mamluk

Egypt were much more frequent because they reflentgters which the Illkhans thought to

be threatening to their income or their identityg égitimacy. Ala al-Din Juvayrwas

3"Ybn al-Fuwati, al-Hawadith al-jami’ah, pp. 403-4
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accused of both of these thingé!f accusations of following local legal practidesd carried

any weight with the Ilkhans, it can be supposedlttiney would have been used.

A poet who had said things deemed to be againsiile’a was put to death on the orders of
Ata Malik Juvaym, governor of Baghdad, though details on the ceséaaking®’® Also, in

the year 1276 in a hammam of Baghdad a man andreawevere arrested for adultery. It is
recorded that Ala al-Din gave the order that thestoned,* which is the Islamic penalty

for adultery committed by married people. This shdke imposition of strict Islamic law by
officials appointed by non-Muslim llkhans, from whiit is clear that the Toluids gave their

governors considerable latitude to handle legaless

Another case which again reflects the involvemémdeal legal officials, though in this case

there is little indication that their active invelment was sought, is the following:

“In the year 1295, the vizier Jamal al-Din Dastigini gave an order to his own aide
Nur al-Din ‘Abd al-Rahman to take and put to delaéikhr al-Din Mozaffar bin Tarah,
the sadr of Wasit and Basra. He went to Wasit aol Eakhr al-Din and his
companions. Then he [...] put a collar around [hesjknand reproached him and got a
document from him that he had [wrongly] taken mpogsessions. And he called
upon the gadi and trustworthy men to witness fhren he brought him to Baghdad

and appointed a jailor over him for a few days badt and punished and killed him.

372 Juvayn, “Introduction,” pp. xxxviii-xlii
373 Ibn al-Fuwati, al-Hawadith al-jami’ah, p. 359
37 Ibn al-Fuwati, al-Hawadith al-jami’ah, p. 386
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They brought his head to Wasit and hung it on tidgle after walking with it around

the streets and the market of Wagit”

While such involvement of local officials, everoifily in the role of withesses shows some
engagement with local legal specialists, and adapt&o local legal practices, as seen above,
was not unusual, a further aspect of the legaksysh the llkhanate which shows the
influence of the principle of collegiality was tappointment of joint gadis. While not
particularly frequent, and while there were occaslonstances of joint gadis before Mongol
rule in Persi&’® the appointments of joint gadis have neverthddessoted as a specific
feature of the legal system of Persia under theddts While these appointments could
potentially be due to Chinese influence, it is @stprobable that the Mongol principle of
collegiality was the inspiration. In 1274-5, Terk&hatun, who ruled Fars under the Mongols,
appointed joint gadis. Fasihi remarks that onédnosé appointed, Muhammad Shah-sultan,
avoided taking bribes, perhaps implying that otieis did®’’ The second joint appointment
took place in 1279-80 when Rokn al-Din Yahya Fatafs and Naser al-Din ‘Abdullah
Baydawi were both appointed gadis. According tos@isthe governor of Fars, Suqunchaq
Noyan, had planned to appoint Naser al-Din AbduBelza’i / Baydawi, but a group among
the gadis, seyyeds, sheikhs and other local natdid@eonsulted supported Rokn al-Din
Yahya of the Fali-Sirafi family of gadis. So instieaf either alienating the powerful locals
(whose goodwill he needed in order to have a chahgeverning), or giving in to their
demands, two gadis were appointed. Vassaf saymtbptte of the arrangement, Rokn al-

Din took precedence in practice. According to Sulzkivever, Naser al-Din Baydawi was

375 Ibn al-Fuwati, al-Hawadith al-jami'ah, pp. 484-5

376 According to LambtonContinuity and changep. 90 the practice was known before the Mongabpe
though presumably it was very rare.

377 Lambton,Continuity and changepp. 90-91
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restored to office after travelling to Tabriz angpressing the vizier who happened to be
present in one of the religious schodfsThe presence of joint gadis is consistent with the
presence of joint viziers in Persia and points ¢@@mon influence behind these phenomena,

namely the principle of collegiality.

Conclusion

The principle of collegiality is the most reasorebkplanation for these features of the
llkhanid and Yuan legal systems. It can be seen¢mperation had greater influence than
any desire to impose Mongol ways. The darughacidsogher Mongol-appointed officials

integrated on the local level and partly used Iéegél practices.

The integration of the darughachis is due mainlthtr precarious position at the
intersection of the Mongol elite and the local ifdaongols. In order to remain in their
position and avoid facing punishment or executiomarder, darughachis needed to keep all
sides happy. Equally important though was the mglhiess of the Toluid khans to allow

adaptation to local practices to happen.

Moreover, the integration of darughachis into theal fabric was mediated at least partially
by conferences inspired by the principle of colldity. This principle is the only factor that
can adequately explain the daily joint confererafdscal officials in Yuan China, as well as
Ghazan’s attempt to start similar conferencesnlithanate. The examples of adaptation of

the darughachis to local practices and the Ilkham$ihgness to allow this shows flexibility

378 Subki, translation taken from Calverley and Pdd|ddature, man and God in medieval Islam xxxi
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in legal matters, while working together with locdlicials in conferences was an
opportunity for the influence of Mongol legal priaess to be absorbed more deeply, as will

be argued in chapters six and seven.
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Chapter 5 — The khans’ attitude to law

Introduction

Having concluded that both yarghuchis and darugbactihe llkhanate and the Yuan empire
had an often flexible approach to local law, esalgcivhen they were dealing with the local
population, and were influenced by the principleaitegiality, it remains to examine the
attitude of the khans themselves. By examining thygproach to legal matters one can show
that they, too, had a flexible attitude. Their fld®, non-ideological approach to law enabled
their officials in turn to be flexible and to achéepositive results and agreements through

their meetings and discussions with local legatdfs.

As mentioned in the introduction, the sources atesaoch as to give a complete impression
of the llkhans’ and Qa’ans’ attitudes towards #e.lIn particular, while there are numerous
formal legal documents from the Yuan dynasty, tlaeesfew from the llkhanate. Even if the
documents were sufficient, though, it is in theispif this research that one should not rely

only on what the khans may have said; one sholygerhaps more so on what they did.

This chapter will seek to deduce the khans’ atetudbout law through their relationships

with various actors: firstly, local legal personrsgcondly, other Toluids, and thirdly,

through their relationships with minorities in thewn territories.
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Local legal personnel

i) Persia

In the llkhanate, the most powerful and promineptresentatives of the existing Islamic
legal system were the gadis, who were in charg®oflucting legal cases. The Mongol
encounter with the gadis is therefore key to urtdading how they approached the Islamic

legal system.

While the very first contact with gadis took platiering the Mongol invasion of Persia in the
1220s, it was the foundation of the llkhanate wHirst brought about close contact between
them and the Mongol leadership. With Hilegii Khame#he need, and the reality, of an
accommodation with the gadis, which amounted iaatffo a recognition of their place and
role within llkhanid society, even though, considgrthe ideological aims of the llkhans, this

was not widely proclaimed.

Prior to the coming of Huilegii Khah? gadis enjoyed a certain amount of respect amang th
Mongols, though their status was not as high hadtbeen under Islamic rulers. While some
perished in the Mongol attack the Mongol policy was to spare them out of resferct

their religious credentiaf§’ They were also exempted from tax&sThere was however no

379 See LaneEarly Mongol Rulepp. 19-23 on the ‘leisurely pace’ with which teme.

330 Khvandamr, pp. 35-37, Khandamr/Thackston, pp. 20-21; Sourdel, D, “Les professele madrasa a Alep
aux Xlle=Xllle siécles d'aprés lbn Sadg’ pp. 85-115

31 Rashid, p. 502, Rashid/Thackston, 248; Atwood liti&ion of Holiness and Sovereignty,” pp. 248-250

32 Rashid, pp. 844, 1388, Rashid/Thackston, pp. 889; Bar Hebraeus/Budge, p. 418; Jackson, “The Misng
and the faith of the conquered,” 264 ff.
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recognition of their role, with the military admatiation exercising more of a hands-off

policy than a hands-on management of Persian sffair

It was when Hulegi Khan came to Persia that traiogiships with gadis were deepened and,
to an extent, formalized. That Hulegl understo@drtte that ulama played in legitimizing
rulers is shown by his demand for a ruling from tleema of Baghdad. According to Ibn
Tigtaga, when Hulegl conquered Baghdad, he ordbeetlilama to issue fatwa stating
whether a just infidel sultan or an unjust Musliattan was preferable. They hesitated, but
after the respected Radi al-Din ibn ‘Ali ibn Ta'agreed that the just infidel is preferable,

they all signed it

Ibn Tigtaga’s story shows that Hulegt was inteig#tepolitical domination, not in legal
affairsper se He was concerned about his legitimacy, about kdreghe Muslim clergy, with
their great influence within society, could tryundermine his rule. Like the demands he had
made on the caliph earlier, the demand forféitwawas a political demand similar to those
the Mongols made of every place they wanted to serj* Having accepted his demand for

thefatwa, the gadis were then allowed to continue functigras gadis within Persian society.

However, Hulegu also showed a more personal corfoethe gadis, by appointing gadis
where needed. While little information has come dadwus about the appointment of gadis,
the available evidence indicates that Hilegi didappoint gadis systematically, but only
where needed. Hulegl appointed Nizamuddin AbdulfMo’Bandaniji (d. 1268-9), who had

been appointed gadi of west Baghdad by the Catifit264, and chief gadi from 128% as

383 _ewis, The political Language of Islam. 107, and ch. 5 note 34
34\oegelin, “The Mongol Orders of Submission,” pp24412
3> Gilli-Elewy, Bagdad p. 182 n. 48
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chief gadi of Baghdad within a year after the Mdsgook the city**® Thereafter, the

gadiship was passed on through the naming of assoc by the gadi himself or through the
intervention of the governors of Iraq under the igois 3" Huilegii also appointed Abu | Fath
‘Umar b. Bundar al-Tiflisi (d. 672/1273-4) gadi Damascus after taking that city; like his
predecessor, al-Tiflisi was a Shafi‘i (Rashid akkDnentions instead a “Qazi Shamsuddin
Qummi”).*®® These appointments show that Hillegii was aimingtédility, appointing gadis
where existing structures had been destroyed;httenicles do not report any systematic
effort of his to appoint (or re-appoint) gadis. Téfere, despite the fact that gadis practised a
form of law very foreign to the Mongols, and thatre of their laws conflicted with Mongol
customary laws, Hulegu chose to be flexible in legatters, and required from them only

political allegiance.

The value given to stability in preference to cohtiver the gadis’ activities is also shown by
an edict issued through Amir Baytmi&hon 4" September 1288, in the time of Arghun. The
edict simply urges two gadis of Ardabil, Sadr ak[and Baha al-Din, to quickly resolve a
dispute about possession of a village, accordirhiari'a®**° Such an edict could not have

been issued without the knowledge of Arghun.

Therefore, both Hulegl and Arghun were flexible aldwed gadis freedom to use their

own laws. The recognition of the role of qadis dad of course preclude Hulegl or Arghun

30 Rashid, p. 1019, Rashid/Thackston, 499;al-Fuwati, al-Hawddith al-jami’ah, pp. 332-3, 362-4, 478; Gilli-
Elewy,Bagdad p. 182 n. 48

%7 1bn al-Fuwat, al-Hawadith al-jami’ah, pp. 2-3, 217, 337-8; 484, 490-492, 494-5, 49dj-Biewy, Bagdad
pp. 182-3

388 Rashid, p. 1027, Rashid/Thackston, p. 503

339 Most probably the same as Baytmish Qushchi meation Rashid and Vassaf, HerrmaReyrsische
Urkunden der Mongolenzep. 52

399 HerrmannPersische Urkunden der Mongolenzeip. 46-8
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from using Mongol laws and forms of trial at thkelo as discussed in chapter 3. However the
co-existence of Mongol law at tleedo and Islamic law in the cities and provinces was a
situation which the early Illkhans, even the stauBatdhist Arghun, were comfortable with.
This shows that an open attitude towards Islanvicdal not come about only in the late

lIkhanate, but characterized llkhanid rule from beginning.

The later llkhans continued this attitude and esteowed a more marked preference for
Islamic law, after Ghazan converted to Islam. Hosvemost change at this juncture was
theoretical®® and in practice Islamic law continued to be hordumnostly at the local level.
Qadis did however start to be employed by the hishhiemselves in order to write legal
documents, as for example a certain Qadi FakhiralbbHerat who composed the ‘pledge’
for the gadis that they would obey Ghazan’s comneardinot accept land title documents
more than thirty years ofti* The later Ilkhans also appointgedi al-qudas, supporting and

acknowledging the Islamic legal system in this way:

“Regarding the office of judge: the custom of thed requires that thggadi al-qudat

of the whole of Persia remain in the retinue of $ludtan. Regardless of the far-flung
provinces, he appoints [the legal personnel] evegre. Only Iraqg is an exception,
since Baghdad has its owadi al-qudat who is responsible for Baghdad as well as
all of Iraq. Thegadi al-qudatAbu Mohammad al-Hasan al-Guri said to me, that the
maximum salary of thgadi al-qudatis [the income from] six villages, and in

addition 1 tuman, which is equivalent to 10000 diragij.” 3%

391 Amitai-Preiss, “Ghazan, Islam and Mongol traditigop. 2-3
392 Rashid, p. 1392, Rashid/Thackston, p. 691

393 al-‘Umari/Lech, p. 43, trans. p. 155
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“In the ordo and also while he is travelling, the Sultan isustomed to having
renowned scholars and professors around him, wéww drgular salaries from him.
Each of them has their ongahz’ and students as well. [All together] they are the

so-called ‘company of travelling scholar§*

Whether thegadi al-qudatfully exercised the claimed power to appoint qanlisvery
province is doubtful, since the gadiship continteetle passed on mainly in hereditary
fashion throughout the period of Mongol rdfé There was also an attempt by Ghazan to
forge closer ties between tbedo and the local level gadf§® and between the gadis and
local Mongol officials®®’ but considering the failure of other reforms ofa@an to have any

impact at the local level, it is doubtful whethkistwas successfti®

i) China

With the conquest of the Jin empire of north Chinlad by sinified Jurchens, and the Song
empire of southern China, the Mongols also encoadtthe Chinese legal system. This was
a system in which cases were decided on the ditariel by magistrates, assisted by clerks,

the magistrates basing their judgments on a leg#e of the dynasty and governmental edicts

394 al-‘Umari/Lech, p. 45, trans. p. 157

3% See chapter 7.
3% Rashid, pp. 1392, 1400-1407, 1468, Rashid/Thaok§@1, 694-7, 726
%97 Rashid, pp. 1389, 1398, Rashid/Thackston, pp. 639,

398 Amitai, “Turko-Mongolian Nomads and the Iqta’ Sgst in the Islamic Middle East (ca. 1000-1400),” pp.
152-171
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which supplemented T° It was also a feature of the system that partibutzomplex cases

or those involving the death penalty were routirsgt to the central government for review.

The reaction of Qubilai, the founder of the Yuamalsty, to this situation was that he, like
Hulegu regarding Islamic law, recognized the Chenef$icials and the Jin law code known
asTaihelii *®° In 1261 he acknowledged the ‘five-punishmentsesystis used by the Jin -
the Chinese had traditionally divided punishments five main degrees of seriousness, and
the Jurchen Jin had also adopted this classifitaBnce Qubilai wanted to introduce some
changes to the punishment of exile within the Ypueishments-system,’ it is evident that he
recognized it as valid, at least for the Chin¥8&loreover, in 1270, shortly after the
Secretariat for State Affairs (Shangshusheng) legah Iset up, the Central Secretariat in
support of one of its decisions quoted Traghell “According to the old regulations: when
people of the same group commit crimes against ete, they should follow their own
customary law. Chinese and others may not applgrdétws by analogy to settle casé¥”

As Birge points out, this statement was quotedrsg¢ienes by different government offices,

showing unanimity in the central government on gt/

It is true that the principle ofis sanguinisvas occasionally reversed or not fully respected

during the Yuan dynasty; however, it should bessted that the principle that each ethnicity

399 McKnight, Law and order in Sung Chin@. 157; McKnight, “From Statute to Precedent: IAmoduction to
Sung Law and its Transformation,” pp. 111-131

“%yuan Shich. 102, p. 2603

“lwang Yun,Qiujian xiansheng daquan wengih. 82; Xu Yuchunyuandai fading xing kaobiapp. 33-35
*92Yuan Dian Zhangch. 18, p. 274K [ 1AL M 514 —2F; translation taken from Birg&Yomen, property,
and Confucian reactigm. 232

“93 Birge, Women, property, and Confucian reactipp. 232-33Yuan Shich.7, p. 127 records the
establishment of the Secretariat for State Affaird the staffing of this office as well as of then@al

Secretariat.
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should follow their own laws was that initially folved by Qubilai. This is important to note
because it disproves any notion that the ‘GreatY\aas so important ideologically to the

Mongols that they would not tolerate any deviafimm it.***

It was in early 1272, immediately after adopting teign name Yuan, that Qubilai officially
abolished th&aihel(i*®® Several explanations have been proposed as tedkens for this;
the official explanation being that tA@iheliiwas too harsf’® Other scholars have proposed
that theTaiheltiwas not considered suitable for the new dyn#&tBettine Birge proposed
that perhaps because of intermarriage and crossraLinfluences, Qubilai decided that the
time was ripe to impose one set of laws valid feergbody?®® A further possible explanation
will be discussed in the next chapter. In any chgdhe late 1270s the attempt to impose
Mongol laws had been mostly abandoned, and theaepaof laws again became the

norm20°

The recognition of Chinese laws and practicesss aken in thguehui(joint trials) system,
which determined how trials concerning litigantsnfr different ethnicities should be decided,
and which was not seriously challenged during thariY¥dynasty. The principles of this
system have been explained in chapter 4. In 13re tvas an attempt to tighten government

control over legal trials, and gadis in China weld not to judge legal cases anymore,

404 Li Yunian, “Da Zhasa,” pp. 78-85

“%°yuan Shich. 7, p. 138; Ch’erGhinese Legal Traditiarxiv—xv. By the Western calendar, this day was in
early 1272, though for ease of reference many achidkep the date as 1271, Birddgmen, property, and
Confucian reactionp. 238 n. 108

“%yuan Shich. 102, p. 2603

97 Ch’en,Chinese legal traditionp. 13

%8 Birge, Women, property, and Confucian reactipn 239; also Ch’erChinese legal traditionpp. 13-14

%9 Birge, Women, property, and Confucian reactipp. 245 ff.
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although the effect of this decree was probably amthe short terni*® Theyuehuisystem
was deeply entrenched and continued until the étlieadynasty. Therefore the Yuan
dynasty, like the llkhanate, both started and endéudthose who judged legal cases locally

being respected.

Inter-Toluid ties: weaker than local ties

An indication of the priorities of the llkhans atige Qa’ans in matters of law can also be
deduced from their relationship with each otheisTbecause despite the physical distance
between them, they consulted representatives of @haer’'s khanates on matters of concern.
Consultation in matters of law between the Toluwdkates would show an intention to
develop more efficient legal methods, which woutdchnnected with the desire of the khans
to have more control. It could indicate also a et find the best ways of imposing Mongol
laws. On the other hand, if the possibility for sahation on matters of law existed, yet the
Toluid khans did not take advantage of it, this ldandicate that there was no political will

at the highest level to tightly control local legatters or even to influence them in a
particular direction apart from upholding the rofehe local legal specialists. If the Toluid
khans considered that they had little to learn femoh other on legal matters, then it can be
concluded that they were satisfied with their owraragements and considered themselves,
their high officials, and the local legal specitdias the stakeholders in determining the shape

of the legal system of their khanate.

19 Hy Xingdong,Yuandai minshi falii zhidu yanijip, 207
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There were numerous matters in which the khansatdtiel advantage of knowledge passed
from the other Toluid khanate. For example, thetsined adoption of paper money, or the
chaq in the llkhanate is merely one of the best-knamgtances of such influence. The
possibility of issuing paper money was first diseeg by the vizier Sadr al-Din and his
colleagues, and when they mentioned it to Geikhetlgsked Bolad Aga, the representative
of the ga’an at his court, for more detdi5Although Muslim and Christian authors of
Western Asia were aware of the use of paper man@&hina, the practical implementation of
this Chinese custom, short-lived though it was, M@lmost certainly not have taken place
had there not been the close ties with Yuan Chimawthe Toluid empire afforded. Bolad
Aqga also assisted Ghazan when he became concdyoetithe number of Mongols who had
been “compelled by poverty to sell their childrearid also those Mongols who were taken

prisoners during warfare and subsequently soldaass >

He drew on Bolad’s experience
with the social welfare measures of the Yuan cand as one who had trained new recruits
in the imperial guard, to work out a solution testproblem which was duly implemented,
involving the creation of a new guard unit undeta8s command™® In addition, the khans
and their officials took advantage of geographibadtorical, agricultural and other types of
knowledge coming from the other khanate. This wassimitted sometimes through books or

other documents, and sometimes through the forcedlontary movement of personnel

from Persia to China and vice vefsa.

Given the openness of the khans to availing themasedf information from the other Toluid

khanate, it next needs to be asked whether theyheaopportunity of doing so in regards to

11 Allsen, Culture and conquespp. 177-9
12 Rashid, pp. 1487-8, Rashid/Thackston, p. 735-6
13 Allsen, Culture and conquesp. 79

14 Allsen, Culture and conquesp. 6
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legal matters. As Allsen has noted in his analgsisfluence between the llkhanate and the
Yuan dynasty, information could be transmitted tigio documents or peopl& In terms of

documents, the Chinese law code of the Jin dyrasiwn asTaiheltiZs f1{3 was translated

into Persian, possibly by Rashid with the assigtafdBolad Aqd'® In terms of people, one
should consider both judicial personnel and those,wvhile not yarghuchis in name,
nevertheless had experience of legal mattersnibtieworthy that Bala Yarghuéff (also
known as Bala Noyari)? who was among those judging the alleged conspidttiowing

the enthronement of MéngKe&’ had descendants in both China and P&fSiaho may have
been in contact with each other. There were a nuwibgarghuchis in China with Persian or
Central Asian backgrounds, among them Hesimaitn&td),*** Saiyyid Ajall, Halahasun
(Hargasun), Temur Buga, and others. As for peapla the East in the Illkhanate, Shi
Tianlin was a Chinese yarghuchi who accompaniedvbegol armies in the conquest of
Persia; he probably acted as a yarghuchi withirathey*?? In addition there was Bolad Aga.
While a Mongol, he spent years serving Qubilaiwées one of those entrusted with the
politically delicate interrogation of Arigh Boke @his officers in 1264%* and held a post in
the Censorate, where he became Censor-in-Chiefebat1271 and 1277. In 1278 Qubilai
also ordered him together with an official from tbensorate, Xiang Wei, to investigate the

activities of the financial minister Ahmad; an istigation which was aborted because

1> Allsen, Culture and conquesp. 6

1% Allsen, Culture and conquesp. 78

1" Rashid, p. 840, Rashid/Thackston, p. 409

18 Rashid, p. 528, Rashid/Thackston, p. 257 and Rgst577, Rashid/Thackston, p. 291
19 Rashid, p. 840, Rashid/Thackston, p. 409

20 Rashid, pp. 71, 596, 840, Rashid/Thackston pp2248, 409

“21 Biran, The empire of the Qara Khitai in Eurasian histopp. 126-7

22 yyan Shich. 153, pp. 3619-20

23 Rashid, p. 887, Rashid/Thackston, 433-4; All€@ulture and conquespp. 64-5
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Ahmad claimed to be if** Bolad was later sent to the llkhanate, where heeed as envoy
of the Qa’ans in China. Therefore, it is clear tihare were people both in the llkhanate and
in Yuan China who would have been able to givermfation about the policies of Qubilai or

the practices of the llkhans, had such knowledgs bequested.

However, it appears that there were no attempaskdhese officials who had experience in
the other Toluid khanate about legal matters. Bélgd was asked about many things while
in the llkhanate, but there is no record of hisieelbeing sought in legal matters. Nor is there
any evidence that the translateaiheliihad any effect on policy in the llkhanate. Though
there are Chinese seals on several llkhanid edistsywas for purposes of legitimacy and
does not reflect any effort to seek or apply knalgke about the legal policies of Qubilai or
his successof€’ In China, it is a possibility that the accessidthe Muslim convert Ahmad
Teguder in Persia may have influenced policies ttbpy Qubilai towards the Muslims for
several years, but this only shows Qubilai’s deteation to maintain the Mongol-Chinese
character of his realfff® In short, any evidence that the khans of the Yajarasty or the
llkhanate sought to learn about legal policieshim dther khanate in order to possibly adopt

them, is lacking.

There is a single legal case involving Bolad Ag#him Ilkhanate; however, his contribution
was not advising on legal strategies, but rathangilegitimacy to the proceedings. It was

his presence and not the information he could cpmi@ch was sought.

“?4yuan Shich. 128, p. 3130; ch. 173, p. 4038; Alls€njture and conquesp. 70
%5 HerrmannPersische Urkunden der Mongolenzeip. 35-40
42 The question of whether the conversion to Islarthefllkhans influenced Yuan policy towards Muslims

China. Ratchnevsky, “Raad-0On Gber die Mohammedanerverfolgungen,” pp. 163-180
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“When Ghazan heard about the battle [in Syria inctvithe Mongol army had been
defeated], his heart was filled with pain and angfer left Mosul for Ujan, and when
he arrived there, the amirs came at the same Enxteausted and broken hearted, one
by one, they came to Ujan. In his anger, the higmIshah showed his generals no
mercy. Those amirs who had been weak in battle aviiftitheir heads from their
disgrace. The shah spoke to Bolad Ching-Sang atetent an enquiry according to

Mongol custom.*?

The text seems to imply that Bolad Chingsang wasetmw involved in the decision
whether or not to try the defeated amirs. Howewesgems unlikely that Ghazan would
genuinely have relied on him for such an importietision, and more likely that he tried to
show that he had Bolad’s, and thereby the greaar@Q®’ approval for these trials. He was

using Bolad to bolster the legitimacy a politicadignsitive trial.

The appointment of yarghuchis also does not sugperidea that the khans were keen on
information on legal matters from the other Tolkithnate. Yarghuchis were appointed
across geographical regions only in the time ofuiiéed Mongol empire, as seen from the

example of Hesimaillzs 2132 1 [Isma’il], who came from “Guze wo’erduo” [Ghuz-ardthe

Qara-Khitay capital, at or near BalasaghtffiHe was an official for the Qara-Khitai before
surrendering to the Mongols and participating eitfurther conquests in a military capacity,
achieving a good reputation. He was appointeoitagchi (secretary) and in 1232, he was
appointeddarughachiin Huaimeng. In 1239 Ogoédei appointed Hesimaili¢éoyarghuchi in

the ‘Western regions’, and Hesimaili only failedtaixe up the appointment because the great

42" Mustawf, Zafarnamah, p. 1409, MustaifWard, p. 526
428 part of Hesimaili’s biography is translated in Eadt-West,Mongolian rule in Chinap. 35
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commander Chah&ff and an official of the Branch Secretariat, Tieneteli (Temuder}*
memorialized that he should remain in China. Treead Hesimaili is remarkable for several
reasons. If his name, Isma‘il, can be taken asidication of his ethnicity (which is not
necessarily the case), he would have been a CésimMuslim in the employ of the Qara-
Khitai,*** who were the refugees from the Liao Chinese enwgire had fled and established
a new empire in Central Asia. Therefore, it seemw/as comfortable mediating between
cultures even before surrendering to the Mongois sHbsequent employment as darughachi
in China and the prospect of sending him back ¢éd\teestern regions’ (not necessarily to his
birthplace but quite possibly, to the future Ilkbta) as yarghuchi shows that the Mongol
rulers were willing to send people as yarghuchigadrere in the Mongol empire, without

regard to their nationalit}y*?

However, there was no systematic attempt eithérarllkhanate or in the Yuan dynasty to
appoint yarghuchis who would contribute experieinom the other Toluid khanate; on the
contrary, most yarghuchis were Mongols with no eigmee of the other khanate. Therefore,
it can be concluded that legal matters were nsuffficient concern to the khans for them to
use the connection between the two Toluid khartatgst better ideas. Only the case of
Bolad Aga suggests turning to a representative@bther khanate for advice, but the case
regarded the punishment of Mongol amirs, not wdydealing with the local population. The
llkhans and Qa’ans therefore considered the lggdém as a matter to be worked out locally,

and this shows their identification with the tesries that they ruled.

2 His biography is ifvuan Shich. 120, pp. 2955-7

30 Thjs official remains to be identified. Endicottét,Mongolian rule in Chinap. 152 n. 65
431 Biran, The empire of the Qara Khitai in Eurasian histopp, 126-7

32 yuan Shich. 120, p. 2970; BiraiThe empire of the Qara Khitai in Eurasian histopp. 126-7
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Minorities: not allowed to derail cooperation wittal legal officials

A further mirror through which we can see the khan®rities is that of their relationship
with minorities in their territories. These, likeetintra-Toluid relationship, could have
threatened relationships with Persian gadis ankl @fitinese local officials. However, as will
be shown below, despite tolerance of diverse mligiand groups within society, the

relationships with Islamic gqadis and Chinese judiofficials remained paramount.

The place and influence of minorities will be exasd through two cases studies: Muslims
in China and Buddhists in Persia. It is significtr@t, however powerful and numerous a
minority was, the khans did not allow that minotityinfluence the laws which would apply

to the whole of the population.

i) Muslims in China

Among the minorities in the Toluid empire, one sisout because its members were both
close to the khans and economically powerful. Mtuglims from Central Asia and from
Persia settled in China during the Yuan dynastucfatly, many were also financial partners
of the Toluid khans in the partnerships knowmdegh whereby the khans would provide

capital with which merchants would trade and maicdifs.**®

33 On theortogh see Thomas Allsen, “Mongolian Princes and Theirdflant Partners, 1200-1260,” pp. 127-
154
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Muslims were of course the majority in the lIkhanathich contributed to their financial and
political strength in the entire Toluid empire. N@as their presence in China new. Muslim
communities had become established during the &addgsong dynasties, when their

community leaders were sometimes knowfeaghangi K “foreign elders™®* There is

evidence for Muslim communities in Hangzhou anceothties, which had their own

mosques and religious leadé&ts.

The Muslims were commonly granted some legal autgnehough under the Tang and
Song, all except “non-acculturated foreigners” wiaeretically under Chinese 1&#". The

Song writer Zhu Yu wrote that

“If a foreigner anren) commits a crime, he goes to Guangzhou to brinthagrue
[matters], they send him to the office for foreigmevho dispatch him to be bound to a
wooden ladder and beaten with a cane. From thetbiéleé crown of the head, every
three strokes with the cane are equal to one stuitkethe big cane. ... If the [penalty
for the crime should be] exile or above, the matetecided in Guangzhou [by

Chinese officials].*3’

34Wang Dongping, “Yuandai huihui ren de zongjiacdzhyu Yisilanjiao fa,” pp. 44-45
“35Wang Dongping, “Yuandai huihui ren,” pp. 44-45

“3|f “non-acculturated foreigners” committed offessemong themselves, they were judged by their aws.|
If the offense was against a Chinese person, thg Tade was applied. Johnsdie T'ang Codep. 252. Not
all cases involving two different non-Chinese nadilities were in fact judged according to Chinese; lout
that was the strived for ideal. See azambridge History of China, vol, Bntroduction,” p. 27

37 Zhu Yu’k%, Pingzhou ke tan#//7/;##, ch. 2, quoted in: Wang Dongping, “Yuandai huiren,” p. 45
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This is confirmed by “Suleiman’s” account of Guahga**® In two Song documents gadis
are mentioned, though without using the word ‘gadhich is first found in documents from

the Yuan dynast§’®

However, during the Yuan period the number of Muslin China increased dramatically.
Apart from the number of Muslims in important gawerent posts, and those involved in the

ortagh, the power of Muslims in Yuan China can éensin the following anecdote:

“I have humbly observed that those Chung-tu [odfisj who are personally in charge
of overseeing civilian households each year sughyharmonious purchase, corvée
obligations, and a host of other items [that andlytmore numerous and burdensome
than in other routes. At present | have investidated found that this route’s (that is,
Chung-tu’s) Muslim civilian households from the P2&riginal register together with
the 1263 supplementary record add up to 2,953 holde Among them, many are
wealthy merchants and influential, monopolistic figgs. Their “entrusted funds”

with which they do business are multifarious. Thagtch away from people the
interest [from loans made by the merchants]. Moeeathey pay not one iota of tax

or corvée ¢h’ai-i).”**°

Their legal situation was also more advantageohs.dedis were officially recognized, since
they were sent official imperial instructions, &®wn by the following edict when their

fortunes suffered what was presumably a temporrgrsal and an attempt was made to

“38\Wang Dongping, “Yuandai huihui ren,” p. 45

39 50ng Shik i, ch. 490, quoted in: Wang Dongping, “Yuandai huitem,” p. 45

*%\Wang YunQiujian xiansheng daquan wepgih. 88, pp. 5b-6a, translation from: Endicott-¥&gerchant
Associations in Yuan China: The Oytbpp. 142-3
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restrict their activities, in the context of tighteg state control over the legal sphere as a

whole**! The edict stated:

“On the 29" of March, in the T Year of Huang-Ching [1308], Hsuari/E of Fu-
chien Province received the order of Chung-shugHei44 through Cha-ful{-}

of Chiang-che Hsing-sheri@j#i174: Ha-ti Ta-shih[gadis] who were given the
special imperial instructions on the"26f November of a certain year 6hih-ta[...],
shall be exclusively engaged in their religiousibess and reciting canons from now
on. Any Muslim who has to do with punishment, megg, lawsuit on property and
others, and public affairs, great or small, shatlecomplain to anyHa-ti [qadi], but

directly to the government according to the regores.”**

If the qadis had been given special imperial irgtams, then that means the Yuan
government recognized them and their role. A dramneadample of the use of Islamic law is
found in one of the cases in the Yuan Dian Zhamygj\ate collection of cases reviewed by
the central government and sent to the provincé® tosed as guidance for future
decisions'*® The case entitled, “If the husband dies before fttide] has passed through the
gate, half of the bride-price should be returneetads a dispute in 1265 between two
families because the groom had died after the e had been paid, but before the

marriage ceremony. The authorities in Dadu [Be]jmskedHuihui dashil=][F] A Ffi [Muslim

learned man, quite probably a gadi is meant] alstamic law, and he said that half the bride

price should be returned. The decision was nevegbheonsidered difficult and the case was

#41 Hu Xingdong,Yuandai minshi falii zhidu yanjip. 207
42 Shinji Maejima, “Muslims in Ch’uan-chou,” p. 31

43 Birge, Women, property, and Confucian reacti@i2-17
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passed up to the Central Secretariat, which comedefitooking at the interrogations there
are no mistakes. Half of the wealth should be retdy according to the [customary
law].”*** Therefore even the highest government organ eoefirthat Islamic law should be

used, at least in a dispute between Muslims in Dadu

Thus, the practice of Islamic law was well estdids in Yuan China. Up to the end of the
Yuan dynasty, the emperors never promulgated ataie (i) which would have signified
the superiority of one kind of laws, whether Chmes Mongol laws, over all the other laws;

thus ensuring a degree of legal independence tgnézed minorities including the Muslims.

However, when it came to laws that would affectjost the Muslims but the Chinese
population, the attitude of the Qa’ans was entidéfierent. This can be seen from a request
of Shabuding, a Muslim from a locally well-connattaerchant family in Jiangzhe province
who had entered office through the recommendatigheofinance minister Sengd®. The

Yuan Shsays that:

“In 1290 in the autumn in the seventh month,gheyzhang[zhengshijprivy
councillo®*®) of Jiangzhe Shabuding proposed that, becaussatséfivere cheating
and stealing money and grain from the storehousisinals’ faces should be
tattooed as in Song law and hands should be ciiitotheir wrists should be cut].

The emperor answered: ‘ThatHsiihui [Islamic] law. It will not be allowed.**’

*“4Yuan Dian Zhangeh. 18, p. 274Kk [ RAE R 55—

*45yang Zhijiu, “Yuandai Huihuiren de zhengzhi diwes, 134;Yuan Shich. 15, pp. 319, 322, 325-6, ch. 23,
p. 528

46 privy councillor,” one of the highest positionsthe province: FarquhaFhe Government of Chinp. 372
“47Yuan Shich. 16, p. 339, Wang Dongping, “Yuandai huihui,te. 46; LeslieJslam in Traditional Chinap.
99
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Qubilai Khan immediately recognized cutting off tiends of thieves as Islamic law and
rejected it. Therefore, despite their power andilgges, it can be concluded that Qubilai did
not wish Islamic law to influence the law of theafuempire as a whole; nor is there any

indication that the Muslims were allowed to exeg@sich influence later in the dynasty.

if) Buddhists in the llkhanate

Though Buddhism had had some influence in Khoragaio the tenth centud/? its
appearance in Persia during th& t8ntury was largely due to the Mongols’ appreciatf
this form of religion. Buddhists were summoned,cading to Rashid al-Din, from “India,
Kashmir, Cathay, and Uighur lands,” and the llkhaoesitinuing involvement in Tibet

facilitated this proces¥?

That the presence and influence of Buddhists wadallikhanid ties with Yuan China is
reflected in the fact that many Buddhists who caoneersia were connected with the
llkhanid court in some way. For example, at Arglsucourt debates between followers of
various faiths (including Buddhism) took plat The monk Kamalashri provided the
minister and historian Rashid al-Din with infornzation Buddhism, based on authentic

Hinayana text§>* How much influence Buddhism had outside the caurtl how many

48 Bulliet, “Naw Bahar and the Survival of Iraniandglhism”, p. 144; Melikian-Chirvani, “The Buddhist
Ritual in the Literature of Early Islamic Iran,” pp72-279

49 Rashid, p. 1332, Rashid/Thackston, 664, Speriiiglegii and Tibet,” p. 155, see also Grupper, “The
Buddhist Sanctuary of Labnasagut,” p. 77 n. 168

40 ane, “Persian Notables and the Families whictegpidned the llkhanate,” p. 38, 43

1 Schopen, “Hinayana Texts in a 14th Century PerGiaronicle,” pp. 226-235
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Buddhist temples were actually built remains questble. Ghazan himself, while he was
still a prince in Khorasan and had not yet beconuslivh, built a Buddhist temple in
Khabusharf>? Caves beneath the observatory at Maragha migginatiy have been
Buddhist in purpos&® and a temple at Khoi was built in Hulegii's tiftéHowever, when
Rashid al-Din writes that there were Buddhist tezagin every place”, he was exaggerating
to make the point that Buddhist influence had yasitreased from the time the Mongols
entered Persi&” In fact the actual number of Buddhists in the dlikhte was most probably

extremely low.

Yet despite their small numbers, Buddhists had wiitiuence on law in the Ilkhanate than
the powerful and numerous Muslims did in China.sTWwas because they motivated the
llkhans to promulgate several amnesties for crifsinahich affected prisoners of all faiths;
whereas Islamic law in China, as argued abovejegpp Muslims only. Though it is
impossible to ascertain how many people altogetleee affected by the amnesties, it is not
the number of people affected, but rather thetfzatt the Buddhists were able to have such an

influence at all, that is significant.

What did the Buddhists in the llkhanate have thatNluslims in China, with their superior
numbers and wealth did not? The Buddhists, likeMhoslims, had personal connections with
some of the highest-ranking Mongols in the Toluitbée and with the khans themselves,
but the Buddhists also had a faith which coinciolesiome points with the Mongol belief

system. In particular, the two belief systems cdied in viewing sickness as potentially a

52 Rashid, p. 1332, Rashid/Thackston, 664; WilBée Architecture of Islamic Iramp. 190
53 Ball, “Two Aspects of Iranian Buddhism”, pp. 13211

“>4Wilber, The Architecture of Islamic Iramp. 190

#>*Rashid, p. 1332, Rashid/Thackston, p. 664
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sign of spiritual attack by other people, and thusceptible to being influenced by ritual
human actiort>® While Mongol belief already included the idea ttrabugh doing a ‘good
deed’ one could heal sickness, either one’s owsooreone else’s, the Buddhists

introduced to the llkhans the concept that freeimigdemned criminals was exactly the kind
of good deed that could heal sickness. The comroataf death penalties through amnesties
had not been a Mongol practice as such, not ordgilmse there weren't large numbers of
criminals imprisoned at any one time on the Morsieppe, but also because the Mongol
legal system , which accorded the concept of vamgeaxtremely high importance, sits

uneasily with the idea of commuting penalties.

The eminent official and advisor Yelu Chucai, agwgtist with Buddhist and Confucian

leanings®™®

was instrumental in getting Ogodei to issue aniegsthe first of which was
issued in 1229 when he obtained “an edict to thecethat crimes committed before the first
month of 1229 should not be punished.” This waditsetime that an amnesty had been
granted by the Mongof8? Later in 1241 Yelu Chucai recommended another atgrvehich

was accepted, as Ogddei’s health was not that §8od.

An “almsgiving” amnesty was issued by SorgaqgtarkiBehile she was ill*®* “But Beki

being ill and her illness having grown worse, asnsgiving for her long life those who had

4*® Hamayon/ a chasse a I'ame. 581

57 Secret History of the Mongo$s272;Yuan Shich. 115, p. 2887; Ragh pp. 643-4, 789; RashThackston,
pp. 316, 386; Humble, “A Princely sacrifice? Thealfyeof Tolui in Imperial Mongol Historiography”

%8 Rachewiltz, “Yeh-lii Ch'u-ts'ai,” pp. 166-70

59 Rachewiltz, “Yeh-lii Ch'u-ts’ai,” p. 149

%0 Rachewiltz, “Yeh-lii Ch'u-ts’ai,” p. 161

%1 Juvayi, p. 38; JuvayiiBoyle, p. 53
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that day been condemned to death all received paeiton.?® Since Sorgagtani was a
Christian, she may have been influenced by Chnigiractices of charity, as seen for
example in the recommendation of Christians in Hiile entourage to “be merciful and
lighten the taxes” following Hiilegii’s deatff. However, the main factor seems to have been
the perceived benefit that giving an amnesty ditéging taxes could have for an ill person.
This was something that could speak directly to §tis still clinging to shamanist beliefs. It
is not surprising that both Ogodei and Sorgaqtelopted the new measure of the amnesty in

the time of their need.

A few amnesties were issued during the llkhanatd,itais not an accident that two of them
are associated with the staunchly Buddhist Argliven the exaggerated claims by some of

the chroniclers, such as his alleged desire tclattee Ka’ba'**

only reinforce the general
impression that he had great trust inbla&hshs (the term indicates Buddhist priests or
shamans§° and their teachings. According to Rashid &DArghun Khan was highly
devoted to théakhshs and followed their path*® indicating that he did not merely respect
them as representing one of many faffigyut that he was personally committed to
following their teachings. He had monks come frowid, and built temples and granted
estates to followers of Buddhism. He even trustedntto provide medicine which would

lead to long life. He retreated and allowed fewglether than thbakhshs to attend him,

again showing that he valued Buddhism above otiithsl. “He made a forty-day retreat in

%2 Juvayi, p. 38; JuvayiiBoyle, p. 52

483 Kirakos/BedrosiarnKirakos Gandzaketss history of the Armeniang. 97

44 Mustawf, Zafarnamah, p. 1323, MustavifWard, p. 339

%5 0On the meaning of bakhshi see Doerféitkische und mongolische Elemente im Neupersiscitery24
s (beh§), vol. 2, pp. 271-277

%® Rashid p. 1179; Rashid/Thackston, p. 574

47 Atwood, “Validated by Holiness or Sovereignty: R@us Toleration as Political Theology,” pp. 23362
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the fortress at Tabriz, and during that time, othan Ordu Qaya, Quchan and Sa’duddawla,
no one was allowed near him — save of courséahkbéshs who attended him day and night
to discuss their belief$'® He even died as a result of the ‘medicine’ given hy the

bakhshs and which, according to Rashid, contained sulphdrquicksilvef®®

Arghun declared an amnesty when he ascended theethiSince God the eternal has shown
me favor and awarded me my late father’s crownthr@he, | hereby pardon all criminals’
crimes. If the Sahib-Divan comes to court, | wilteive him with honour*® In this instance,
the pardon of Shams al-Din Juvayrelped him only temporaril§/* but it seems that other
criminals were included in the pardon. Another astyw&as issued by Arghun shortly before
his death in 1291. The reason for this later anynegiven by Ricoldo di Monte Croce as

follows:

“Arghun, who had shed a lot of blood and put totddats of innocent children and
women, fell gravely ill. In a dream, a woman appéan him who inspired respect
and fear in him. She quivered and seized his @dmestold him: “Come and answer to
the Lord for the blood which you have shed.” Heveared, “Which Lord? Am | not
the Lord of the World?” (for this is the name byierhall, including the Christians,
call him — namely Lord of the World.) Terrified, a®ke up and hurriedly called for

his bakhshs (paxitag and priests and asked them who this Lord, whodadldd him

%8 Rashid, p. 1179-80; Rashid/Thackston, p. 574adn, fmembers of thkeeshigwere allowed to attend him as
well, Rashid, p. 1318; Melville, “The survival dfd royal Mongol household,” p. 150

*%9 Rashid, p. 1180; Rashid/Thackston, pp. 574-5heriredicine,’” see Obringer, Frédéti¢Aconit et
l'orpiment: drogues et poisons en Chine ancienmaédiévalgParis: Fayard, 1997

"0 Rashid, pp. 1158; Rashid/Thackston, p. 564; alponted in Mustavif Zafarnamah, p. 1314,
Mustawf/Ward, 318

4’1 Rashid, pp. 1158; Rashid/Thackston, p. 564
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with such authority, was, and how he could freedatnfrom him. They responded
that he was someone who concerned himself withgrgrished] blood and and who
had come to demand a reckoning from him for thedbloe had shed. It would be
impossible to escape him, except through charigeré@upon Arghun wrote to all the
cities of the Orient to liberate prisoners, anch@prout great treasures and give
generous alms. He died shortly after thf&®”

It is significant that in this story it is the blddhat has been shed, and not just any kind of
killing or oppression, that cries out for vengearibes mirroring the Mongol belief that it is
dangerous (for the person concerned and sometonésef one performing the execution) to
shed someone’s blod& This is further evidence for the interaction beawshamanist and
Buddhist belief systems which led to the use of esties in the llkhanate. Of the Ilkhans,
Arghun was the one most influenced by Buddhism,iisdmore than probable that it is
either as a result of his own pious motives, dhatsuggestion of the Buddhist personnel

present at court, that these amnesties were issued.

One of the first acts of the next llkhan, the neesghroned Geikhatu, was to issue an
amnesty; he “ordered prisoners freed” in the candéalso ordering freedom from taxation
for religious specialists’** Vassaf states that “by nature Gaikhatu abhorreddshed*”— a

stance that seems more reminiscent of BuddhismthieNongols’ traditional animism,

"2 Riccold de Monte Croce/KeppléPérégrination en Terre Sainte et au Proche Ori¢mttres sur la chute de
Saint-Jean d'Acrep. 114, trans. p. 115; Kandamr, vol. 3, p. 132, Khandamr/Thackston, p. 75

*73 This may be connected with ‘magical’ powers atttétdl to blood by many Mongols. Prof. Dr. Veronikaity
personal communication, 24/8/2011. See also Rioaxnort chez les peuples altaiques anciens et waakep.
80

4" Vassaf, p. 264, Vassaf /Ayati, p. 159; Vassaf /temn vol. 3, trans. p. 17; Kiamdamr, vol. 3 p. 135,
Khvandamr /Thackston, p. 76

47> vassaf, p. 267; Vassaf /Ayati, p. 161; see alsss®f p. 262; Vassaf / Ayati, p. 159
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which despite the sacred nature of big8allowed for a good deal of killing. Geikhatu had a
Buddhist name, Irinjin Dorji, from the Tibetan Rihen rDo-rje?’” conferred on him at his
enthronement ceremony, a ceremony in which Buddaisihshs took a visible part and
which was held in “relative proximity” to where HigJii Khan had founded a Buddhist

temple at Labnasagt®

The amnesties issued in Persia reflect the ud@ptactice in China, where they were a
longstanding traditiofi’° and where Buddhist monks likewise had some infteeam the

Toluid rulers. For example, Tanba, a Tibetakhshiunlike others at therdo was successful
in influencing Temir Qa’an (Chengzong) to give amasty for 100 prisoners, on the pretext
of a heavenly omeff° There were so many amnesties that some Chindsilsff such as
Chen Tianxiang®* criticized the emperors for being I&£.1t is doubtful whether the
amnesties in Persia would have been issued, hdddhgols not brought Buddhists, and

Buddhist influence, with them as they came to Reesia.

This Buddhist influence on law in the llkhanate sloet, however, equate to a deliberate
intention of allowing minorities to influence thegal system of the llkhanate. It should be
noted that the influence came about not throughfamgal channels but through influencing
the beliefs of the llkhans. The amnesties werel laga but they could also be considered

religious acts, and they were issued on the oceadian enthronement or in response to

476 al-‘Umari/Lech, pp. 8-9, trans. p. 96

*"" Rashid/Thackston, 578 n. 3

"8 Grupper, “The Buddhist Sanctuary of Labnasagut31p see also pp. 58-61

79 McKnight, The quality of mercy: amnesties and traditional ri@isie justicepp. 114-120

“80 Rashid, p. 958-9; Rashid/Thackston, p. 469

“8lyuan Shich. 168, p. 3947. Chen Tianxiang lived from 1287316. See also Ch’eBGhinese legal tradition
p. 46

82 |_anglois,“Law, Statecraft, and the Spring and AmtuAnnals,” pp. 104, 140 and n. 56
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personal crises such as iliness rather than t@wansgidered policy about how best to order
legal matters. The use of amnesties in these cstames does not negate the fact that for
the llkhans, it was the relationship with localdégfficials, namely gadis, that counted in

terms of ordering legal matters in the way theytitd would best fit the lIkhanate.

Conclusion

In this chapter | have examined the attitude offtbkiid khans towards law in three ways:
through their relationships with local legal of&its, with the other Toluid khanate and with
minorities in their own territory. Since it was thedationship with local legal officials which
took precedence over the others, it can be condltigd tolerance of and accommodation to

local practices was the prevailing attitude of Tléuid khans in legal matters.

The attitudes of Hilegl and of Qubilai towards ldegal officials were mostly tolerant, and
subsequent khans likewise respected local leg&ialf and their role. Neither the Toluid
relationship nor the influence of even very powkenfiinorities was allowed to derail the

positive relationships with local legal officials.

This is extremely significant in that it shows tifiakible attitudes towards existing legal

systems were not simply devised by officials wogkiocally, but had backing at the highest
levels. The willingness of many yarghuchis and dhaachis to work together with local legal
officials merely reflects the attitude of the khahemselves. Therefore, any theory that the

khans were intent on imposing Mongol laws on thpypation, or wished to tightly control
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legal matters without respecting local legal systedoes not correspond with the facts for

the vast majority of the duration of the Toluid erap

The theory that ‘the Yasa’ was invariably conceiwoéds superior to local laws also needs to
be modified. Events in the Toluid empire show tinain the beginning of the Illkhanate and
the Yuan empire respectively, the khans saw l@as las complementary to, and not
necessarily in competition with, Mongol law. Whiles true that at therdo itself Mongol

law and practices prevailed, the khans themselelasoavledged complementarity, and
showed through their actions, including their instions to yarghuchis and darughachis, that
they saw Mongol and local laws as appropriate ftberent realms and therefore
complementary to each other. Therefore, the attinfdhe khans can only be seen as flexible,

not dogmatic.

Since such an emphasis on complementarity is ppvval both the llkhanate and the Yuan
dynasty, it can hardly be attributed merely to c®arin the Yuan dynasty, the khans
juxtaposed various legal traditions in theshui(joint trials) system, while in the llkhanate,
gadis were seen as fulfilling a valuable functiomplementary to that of the llkhans. It is
more likely that this tendency of the khans tolbgible has its roots in the political-
administrative and legal tradition of the Mongalere disparate nomadic groups needed to
work together towards common goals. The recogniiotiverse legal systems and the
expectation that the representatives work togeatveards a resolution whenever both are

involved reflects the spirit and the practice @& furiltai.

156



Chapter 6 — Chinese officials’ dependence on the dn emperors

Introduction

This chapter will examine the cooperation betweemfbls and Chinese in the area of law.
It will be argued that not only were the Qa’angpdsed to being flexible, Chinese officials
and intellectuals were themselves determined td&wagether with the Mongol rulers in
matters of law. This produced a unique situatiotheaMongol empire where the desire on all

sides to work together led to significant and emduMongol influence in legal matters.

The reason why Chinese intellectuals and officiested to work together with the Qa’ans
was that in Chinese and Confucian culture, theilagie bearers of the Mandate of Heaven
were regarded as the only legitimate source of lram the point, therefore, that Chinese
began to see the Mongols as legitimate rulers, tieegled the Qa’ans in order to promulgate

laws, believing that the empire could even collapgkout appropriate and just laws.

This fact needs to be recognized because it isttheexplanation of what otherwise appears
as a paradox. The Yuan empire is the khanate wiengol influence in legal matters was
most pronounced; it is also where officials andotats put the most effort into trying to
influence the rulers away from Mongol law, in these towards Chinese law. Partly this can
be explained because of the greater bureaucratizatiChinese society, but it also appears

that Confucian influence was counterproductivehesense that it led to greater Mongol
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influence in legal matters, rather than less Mongiilience. The very principle of
Confucianism that led scholars to look to the khas¢he source of law led to Mongol
influence becoming more pronounced that it wouldehiaeen otherwise. This effect of

Confucianism on the legal history of China hasbegn noted elsewhef®

Uniqueness of Yuan China

It was the willingness of officials and scholarsee the Qa’ans as legitimate bearers of the
Mandate of Heaven and as the only people who degitimately make the laws which led
to significant long-term influence of Mongol lawtvin China. The fact that both Chinese
and Mongols were willing to work together and, maisthe time, to make compromises, led
to significant mutual influence. The influence obMyol law in China was greater than in

Persia, Central Asia or in the Golden Horde.

The modes of cooperation which facilitated thisuaehce were several. There were firstly
discussions at the imperiatdo. These were not unique to the Yuan dynasty, may pfhayed

an important role in terms of acquainting the Qa’afith the expectations of the Chinese and
vice versa. Memorials and complaints from the Cégnacquainted the Qa’ans with their

viewpoints and proposed changes.

As discussed in chapter 3, the institutionalizabbgarghuchis in theazong zhengfwas

unique to Yuan China, and meant that there wasgterm presence of yarghuchis within

“83 L anglois, “Law, Statecraft, and the Spring anduknh Annals;” Ch’enChinese legal traditionBirge,
Women, property, and Confucian reactimeve discussed the Chinese officials’ desire tckwth the

Mongols, but have not drawn the conclusion that §tdinfluence was ultimately greater because . thi
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the government, some of whom actively promoted Mbpgactices. The subsequent
opportunities for Mongol and non-Mongol officiats meet together and judge cases together
was one of the mechanisms which led to sometinregterm influence of Mongol practices

within the Chinese punishments system.

Another unique factor in Yuan China was the amaintritten legislation that the central
government worked on. Only the Chinese attemptenldate, and involve the Qa’ans in
creating, a law code and compilations of edictsaAssult, teams of Mongols and Chinese
were tasked with working together to develop ledish acceptable for all groups. Although
most legislation which was developed in this wa wat finally promulgated, there were
still real effects in terms of the Mongols’ and tBkinese knowledge of each other’s legal
practices and sometimes also in the developmdegwation which showed a compromise

or even amalgam of Chinese and Mongol practices.

Moreover, the Yuan empire was unique in terms efdépendence of local officials on the
Qa’ans. As seen in chapter 4, a variety of locitials at the district, prefecture and route
levels dealt with legal cases, often in conferefte crucial point is that they were able and
willing to communicate regularly with the centralvgrnment. While legislation sometimes
took some years to filter dowfi! communication was more frequent and effective than

any of the other khanates.

Therefore, Yuan China was unique in many respé@tis.greater level of bureaucratization in
China does not in itself account for the greatenlytd influence in law. Rather, it is the

willingness of the Chinese to work together withitiMongol rulers, and the determination

84 Birge, Women, property, and Confucian reactipp. 240, 245
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of the bureaucracy to implement the laws made byQd&’ans, which led to the deep and
long-term nature of Mongol influence in Chinese .lénvno other khanate were local officials
implementing originally Mongol punishment methodsregularly. For example, most
beatings were given with the number of strokesmai 7 as was customary for the
Mongols; and military exile not only became onehaf recognized grades of punishment, it

remained so into the Qing dynasfy.

Confucianism as a powerful motive for cooperation

From the beginnings of imperial Chinese historg, émperors made laws for the people and
tried to claim that they alone had the right tosdo This was connected with the claim that
the emperors were the ‘Sons of Heaven,” havingrtbst direct and most authoritative
connection with Heaven. The emperors alone knewth®f Heaven and communicated it
to the people. They intended to leave no spacethar claims, whether religious or

otherwise, to be able to make valid latf%.

While it is true that cases which were not congderery serious were often dealt with

locally without the involvement of government auilies, and the heads of families and

487
S

village leaders had considerable authority in legatters; * the most significant matters

were determined from above by the emperors. Thsdespite the fact that early Confucians,

“85 On military exile in the Ming and Qing dynastieee Bodde and Morrisaw in Imperial Chinapp. 87-91;
Waley-Cohen, Joanngxile in Mid-Ch'ing China: banishment to Xinjianj758-1820, 1991

“86 Gu, The boundaries of meaning and the formation of lav 79, 162-4; Langlois, “Law, Statecraft, anceTh
Spring and Autumn Annals,” pp. 89-152, pp. 103, 108

87 For example, Hu Zhiyu, while regional surveillaraféicer in Dongxi route in Shandong, preferred the

people to resolve conflicts by themselvéaan Shich. 170, p. 3993
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as opposed to legalists, viewed the law in itsélfiwuspicion as a measure of last resort in
the governing of societ}{f® By the time of the Song and Jin dynasties whigteded the

Yuan, Confucians viewed the emperor’s laws as ¢issén the ordering of society. In
particular, a legal code organized on the modé&hefTang code was seen as an indispensable
tool of rule and necessary for the legitimatioreath subsequent dynatywhile in

practice edicts could modify or even reverse rudiitgthe law code®° the fact of having a

law code with a fixed text had enormous symbolipamiance, supposedly lending clarity to

the legal system and stability to sociéty.

It is also of immense importance for the case ef\than dynasty that while Confucians were
committed to remaking society according to tragiéloChinese principles, at the same time
they believed that the law should not remain st&it the contrary, change was expected,
especially on the change of dynasties, and duryngsties as well, because the law was

meant to be suitable for the times and the pasicsituations and challenges being liV&d.

These convictions were the motivation for Confusiand Chinese scholars to serve the
Mongols and urge them to produce laws for the eenpithile they were interested in
Chinese culture being protected, they were convdrlcat any laws needed to come from the

legitimate ruler, and that some changes might leelee to adapt the laws for the current

“88 |_anglois, “Political thought in Chin-hua under My rule,” pp. 156-7

“89 | anglois, “Law, Statecraft, and The Spring anduknh Annals,” p. 94; Langlois, “Political thought @hin-
hua under Mongol rule,” pp. 165-8; Franke,"Jurcerstomary Law and Chinese Law of the Chin Dynasty,”
pp. 216, 224-6; Franke, “The legal system of thanG@lynasty,” pp. 390-2

490 McKnight, “From statute to precedent: an introdretto Sung law and its transformation,” pp. 11312

91 Langlois, “Law, Statecraft, and The Spring andukah Annals,” p. 98

492 Hu Zhiyu,Zazhy p. 166; Langlois, “Political thought in Chin-huader Mongol rule,” pp. 181-4
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times. This is why they approached the Qa’ans akddathem to issue laws. This would only

be the case, however, if they considered the Manigabe the legitimate rulers of China.

The opinions of southern Song loyalists, scholéicials who refused to serve the new
dynasty due to their attachment to the Confuciaa iof loyalty, have long coloured the
historiography*®®* However, in fact the Mongols were accepted reddyiquickly as

legitimate, particularly in northern China, therednabling many who were educated in the
Chinese tradition to work for and with the Mongd&any of the inhabitants, officials and
scholars of the former Jin empire were favouraldpaosed towards the Mongols; the Khitans

in particular, who could look back with nostalgeethe Khitan Liao empire and many of

whom resented Jin rule, welcomed the Mongols.

YelU Ahai and Yeltu Tuhua were two Khitans who wenelved in the Mongol enterprise as
early as 1203% Other Khitans, Jurchens and Chinese soon joired tand were given
appropriate titles and offices in return for tHeiyalty.**> Some of the warlordskihoutt{z)

involved in the ‘Red Coat’ rebellion in Shandongaaturned to the Mongols even before the
Mongol conquest could be seen as inevitable. Thegidered the Mongols as just another
alternative to the Song or the Jin, perhaps bediesklongols understood the importance of
titles in Chinese political ideology. In submittitgthe Mongols, they usually were able to

obtain a higher title than the one they held aly¢ddNor did supporting Confucians scholars

493 Aubin, “The rebirth of Chinese rule in times aduble: North China in the early thirteenth centtipp. 121,
126, 129

494 Rachewiltz, “Personnel and Personalities in N@ifina,” pp. 96-7

% bid, pp. 105-7. 110-2

98 Aubin, “The rebirth of Chinese rule in times aduble,” p. 142
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and rituals prevent these warlords from turninth®dyMongols*®’ This shows that the

Mongols could indeed be perceived as legitimatersuby many.

In the former southern Song empire, loyalism amdréiusal to serve the new dynasty played
a greater role. Since a non-Han dynasty had nereruered the whole of China, to the
feelings of loyalty were added, for some, raciaétimic prejudice$’® Some scholars
withdrew from government service, though there veiiferent degrees of withdrawal. Some
refused to take up any government positions, otinérally refused to serve but accepted
positions later, while still others served in sdsdaut refused to be part of the ranked

bureaucracy?®

As Jennifer Jay has shown in her comprehensive stowever, the phenomenon of Song
loyalism was both less uncompromising and less-lasting than has been supposed.
Loyalists were not the majority, but the minoritiysgholar-officials in southern China. In
addition, the feelings and actions of even the raod¢nt loyalists changed over time. Many
felt intense loyalism in the first years of Monguale, but relaxed their attitude as they met
with northerners committed to Confucianism and same benefits in the reunification of
northern and southern Chif¥.In the 1280s and 90s, many started using Yuam télgs
which they had refused to use previously; some tgogosts as officials; and others

permitted their sons to serve the Mong8ls.

97 bid, pp. 133-6

“%8 Jay,A change in dynastiepp. 250-3

99 yan-shuan Lao, “Southern Chinese Scholars anddidual Institutions in Early Yian,” pp. 123-4, 132
% jay,A change in dynastiep. 148

%1 |bid, pp. 254-6
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Overall, Confucian scholars continued to stresy#tee of serving the government; some
actively encouraged their students to serve theddtsii’? Many saw a law code and
appropriate laws as essential for the empire. Bmaection between Confucianism and the

desire to obey laws made by the Emperor is showthdlyumin zhonggad¥ [X /845 “Frank
Advice for Magistrates,” written by Zhang Yangh#ogs i (1270-1329). Although the work

is suffused with Confucian principles, he stillteta “Now the law is [the law of] the Son of

Heaven. If the people should violate it, they vielthe law of the Son of Heaver?>

Thus, rather than being a discouragement from wgriagether with the Mongols,
Confucianism was on the contrary a strong motigatactor for working together with them,
including in regards to legal matters. While Comdnddeals may have prevented a minority
of former officials from serving the Yuan, many etk had as their aim to ‘civilize’ or
sinicize the Mongol8®* In particular, some were motivated to work for avith the Mongols

precisely because they wanted to persuade the Q#dassue new laws or a legal code.

Chinese officials’ requests for a law code

Requests for the Mongols to issue laws or a legdé avere very frequent in the Yuan
dynasty, demonstrating that the traditional Chirtedeef that legitimate laws come from the
emperor was strong, and that the Qa’ans were ceresldo be legitimate rulers. The view

that the Mongol ‘barbarians’ were totally withouttyskind of law, as the Ming dynasty

92| anglois, “Political thought in Chin-Hua under Mgwi rule,” p. 163

°%3 zhang Yanghadylumin zhonggaop. 297, translation taken from Langlois “Law, tStaaft, and The Spring
and Autumn Annals,” p. 103

04 Jay,A change in dynastiepp. 249, 255-6
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compilers of the Yuan history impliéd® may also have played a role in motivating
Confucians to try to help them ‘acquire’ law. Bulypthe view that the emperor is the only
legitimate source of law can explain why Confuciamsed to the Mongol Qa’ans, and not to

some other groups or specialists, to provide wieyg tonsidered to be appropriate laws.

Chinese scholars wanted the Yuan rulers to proneilgéaw code in the style of the Tang
and Song law codes, since such a code was congidgsential for an effective legal system
and in preventing disordé?® In the absence of such a law code, some scholaked to
earlier codes such as thaihellor even thé&pring and Autumn Annale provide the
necessary legal basis, and others viewed the catigmé of edicts promulgated during the
Yuan as law code¥’ However, most recognized that in practical temapsto-date laws from
the Yuan rulers were essential, and were therefdlieg to work together with the Mongols.
The fact that these Chinese officials and intellalst wanted not simply a few laws but an
entire law code and comprehensive collections @tedneans that the resulting cooperation
with Mongols in legal matters was very deep andegiuuitful, in terms of producing laws

which reflected a combination of Mongol and Chinegdliences.

One of the earliest attempts to get the Mongolrsul@operation in lawmaking is seen in the
Yuan Shbiography of Guo Baoy#l # +, who submitted to the Mongols in 1211 and
accompanied the generals Stubedei and Jebe omagbeimaissance around the Caspian. For

him, a new dynasty meant that new laws were redquire

*%Yyuan Shich. 102, p. 2603; Langlois, Law, “Statecraft, amel Spring and Autumn Annals,” p. 100. The
phrase is a partial quotation from Mencius.

%% | anglois, “Statecraft, and the Spring and Autummals,” pp. 92-3

7 bid, pp. 93-4
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“He [Guo Baoyu] also said: “When a dynasty is josing established it is appropriate
to issue new regulations.” The emperor followedph@posal. Thereupon he issued
five regulations divided into articles. For exampl&hen the armies are marched out
they cannot wildly kill. When cases at law aredribe punishment is to be death only
in the case of major offenses. Other miscellanefig@nces are to be punished

according to the circumstances through beating thighbamboo. In the case of

military households one soldier is to be providedegach able-bodiedifig 1)
Mongol and Se-m@ H and in the case of Han people those with fduiing of land

and three able-bodied will all provide one soldRersons aged 15 and above will be
considered able-bodied. Those aged 60 are ovetagehouseholds will be the same
as military households. Artisans will be limiteddoech’ing of land. Buddhists and
Taoists have no benefit for the state. They armhadrto the people. They must be

generally prohibited and limited.” Things like thigre all set forth by Pao-yg®®

Although Guo Baoyu’s biography presents this prapo$ his as having been made soon
after he met Chinggis Khan, Buell thinks that tequest most likely dates from after Guo
Baoyu was appointed as yarghuchi, and had assuoneel legal responsibilities. However
this may be, his words show his desire for Chingise involved in issuing laws for the

new dynasty.

Guo Baoyu was only the first of a long list of Céxse who petitioned the Mongols to produce
laws for the empire. Moreover, the frequent cailsthe Yuan rulers to harmonize Mongol
and Chinese views show how strong was the motinatfonany Chinese to work together

with the Mongols to produce laws acceptable tpaities. Wang Yunt {# (1227-1304)

*%yuan Shich. 149, p. 3521, translation taken from BuEfibe, ‘gan’ and ‘ulus; pp. 112-113.
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came from an important legal family that had semedJin dynasty for many years, while
his father spent much time in studying the Confaalkassics. Wang Yun himself was
successful in gaining office under the Yuan andexin the Central Secretariat and the
Censorate, among other posts. In 1268, he propthaed new code should be adopt&d.
Since this proposal was made before the Jin coddéan officially abrogated by Qubilai,
his motivation in calling for a new code was nahgly the absence of a code but the

conviction that a new dynasty should have a neve ampropriate for the times. He wrote:

“If within [this code] there are [items] which castreffectively function, let us extract
[supplements from] the dynastitba-sa(jasay) and, by following the practice of
[issuing decrees] of the Chin dynasty, establisbdé supplements] separately [under]

decree authorizatiorr?

From this proposal it can be seen that Wang Yuel®bin the importance of having a new
code trumped any desire of keeping Chinese law® au free from Mongol influence. He
considered having up-to-date laws, even if theytaiaed Mongol influences, to be
preferable to having outdated ‘Chinese’ laws. Hhisws that he considered the Yuan a
legitimate dynasty and cooperation with the Qalan®matters of law as a duty of the highest

importance.

Hao Jing/if£¢ came from a family of distinguished Confucian sheland became an

advisor to Qubilai Khan. When Qubilai, discussimygrnment matters with him, asked him

to produce a memorandum on the proper conduct\@rgment, Hao submitted a

*\Wang YunQiujian xiansheng daquan wenfi0:3b

*1%Ch’en,Chinese legal traditionpp. 8-9
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memorandum entitlediguo guimo. G747/ (Plan to Manage the Staté)’ Later, after
learning that Mongke’s eastern army had not hadesscfor some time, he submitted a
second memorandum entitl®ng Shiyi# /7% (Discussion on the Eastern Army). In these

memorandums, Hao Jing urged Qubilai to establisbnaplete system of laws, “a civil

government based on impartial and universal la#/s.”

In 1262, Qubilai ordered his senior official Shamize X% and his advisor and Confucian
scholargkfiii to prepare a Chinese cotléHowever, the delay in actually promulgating the
code’*led to a memorial from Wei Q§iL4/] in 1271, who drew attention to the need to

update the laws in each dynasty. In 1273 Qubikail i@ draft of the code and submitted it to
“his Mongolian advisors” for revisioré> but the matter did not go further. Wei Qu had

memorialized:

“I hear [the rumor] that Shih T’ien-tse and othitess have discussed and compiled
theTa Yuan Hsin-lIiiNew Code of the Great Ydaand not years and months have
passed but [I] have not seen a proposal to prorteulgaode. Now [I] thoroughly
deliberate [and find that] the Chou dynasty folloWthe foundation] of the Yin
dynasty, and the latter came after the Hsia dyndstgre were things unchangeable.
As toli (rites),yleh(music),hsing(punishment), andheng(government) they are

transitional and are to be modified or expandedmlicg to circumstances nor can

1 Lynn, “Hao Ching,” p. 354

*12|bid, p. 359

*3Yuan Shich. 5, p. 82; ch. 158, p. 3714

> Birge theorizes that “the Mongolian officials cduiot yet reconcile themselves to a Chinese-styte ¢
Birge, Women, property, and Confucian reactipn211

*bid, p. 211
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they be fixed by a [permanent] code. THai-ho Il is not a mere Chin code. It
adopted supplements from the Five Classics andutishs of the Three Dynasties [i.
e., Hsia, Shang, and Chou — P. C.], Han and T'gngsties. If [we] expunge [from
the T’ai-ho lu] items esteemed by Chin customs el &g laws established by Chin
decrees, and then add decrees and rules issuedlsebeginning of [our] dynasty as
well as the established precedents, then a texbe@mompleted and it will become the
Chih-yuan Hsin-IJChih-Yuan New Statute$-urthermore, since law is a tool for the
maintenance of a nation, the Censorate especatigat but regard the establishment

of laws as essentiat*®

Wei QuZi¥], like Wang Yun, thought that Mongol and Chineseslahould be combined,

and that Mongol influence on the law was eithepadjthing or the necessary price to pay in
order to have an up-to-date law code. Once agarsktiows the eagerness of Chinese to
work together with the Mongols on law, even in tiheation of a law code which would be

followed by local officials in China.

Around 1274, Zhao Lianghi [2 5% made a similar request to Qubilai that it would be
advisable to establish unified laws so as to sigspeeil bureaucrats! In 1283, Cui Yuit sk,

a minister in the Board of Punishments, urged statdishment of unified law3® The

efforts of another official, He Rong#tj 24, who had started his career as a clerk and had
held various positions in the government, were kdddoy powerful minister Sengge until his

downfall. Subsequently, however, He Rongg&+t was appointed Senior Chief Councillor

*1% Ch’en,Chinese legal traditionpp. 14-5
*"Yuan Shich. 159, p. 3746
*8yuan Shich. 173, p. 4040

169



of the Central Secretariat, and was able to wotk e Mongols on th&hiyuan xinge® Jt

Bk which was promulgated in 1291, and also on a secompilation calledade liiling

KICHA.

In 1292 and 1294, seeing that his earlier requastiot been heeded, Wang Yun

memorialized again on this issue. In the 1292 mahdang Yun wrote:

“I humbly suggest that [it is] proper for the edisihed statutes and ordinances to be
promulgated as thidsin-fa[New Codg If there are [items] which cannot effectively
function [or] thoroughly fit [the situation], lehé holy decrees of previous reigns as
well as the'iao-ko (articles and codes) from the Chung-t'ung reigth®present be

generally deliberated and be used as supplem@tits.”

After Chengzong came to the throne, in 1294, Waug, Yvho was novwdanlin xueshi
(Hanlin academician) submitted a further proposabfYuannian xinfarc4=#772: [First Year

New Code], in which he did not mention the y&SPaul Heng-chao Ch’en takes this as
clear evidence that the Yasa, and by implicatiomtyt law itself, quickly declined in
importance in Chind** however, as | have argued earlier in this thessngle word does
not summarize Mongol law, and the influence of Mairigw is much greater than what can
be assumed on the basis of the narrative of thatG¥&sa > The prestige of Mongol

customary laws may have waned somewhat, but theboohtive projects which these

*9Wang Yun,Qiujian xiansheng daquan wen@5: 1b-2a, translation taken from Ch'@hinese legal
tradition, p. 9

*2wang YunQiujian xiansheng daquan wenji9:15b-16a; Ch’erChinese legal traditionp. 10

%21 Che’n,Chinese legal traditionp. 8

22 See chapter 1.
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memoranda resulted in nevertheless led to Mondlience on the law which lasted even

into the Ming dynasty.

The desire to see the Yuan emperors involved idymmng laws — preferably clear laws
organized for easy consultation — persisted. Séten, another official, Zheng Jieff{ /K,

held that thédade lilingneeded more revision. He submitted a memorialedtitone saying
that one needs to look at both ancient Chinese deweell as more recent laws including
decisions of the current dynasty. Both the Chirsagkthe Mongol elements should be
harmonized into a single documéfitAfter Wuzong succeeded to the throne in 1307, the

Central Secretariat submitted a memorial in DeceriB87 or January 13(08*

“Statutes and ordinances are urgent matters foergivg the state and are to be
modified or expanded in accordance with circumstang..] Shih-tsu [Qubilai] once
again issued an edict ordering that Thai-ho |G of the Chin be not applied and that
elder ministers, who thoroughly understand the Jawasult [laws of] the ancient and
present times so as to establish new [legal] itstits. So far it has not been carried
out. We, your subjects, think that statutes anéharttes are serious matters and
should not be lightly discussed. [We thereforejuesj that thé&iao-ko put into
practice since the succession of Shih-tsu [Qubiteihe throne be examined and

unified [into one code] so that [it] may be obsehamd put into practice’®

2 Chen,Chinese legal traditionpp. 19-20

% There is some uncertainty as to what exactly & wetten in response to; according to Birge, isva
response to the inadequacies offfzele dianzhangand together with the request of 1309 led to the
compilation of theDayuan tongzhor its precursor of 1316. Birg&/omen, property, and Confucian reactipn
212 n. 36

*2Yuan Shich. 22, p. 492, translation taken from Ch'€hjnese legal traditionpp. 21-22
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Permission was granted for this request to be impiged and it resulted in the compilation

of theDade dianzhangkf# i %, of which some fragments are extaft.

A further request was made in 1309 by ministerthefSecretariat for State Affairs. This
request was successful but remained without efiece Emperor Wuzong died in 1311

before action could be taken:

“In our country the lands are vast and the peomar@any, beyond that of former
dynasties. The statutdsof and precedentdi ) of previous reigns are inconsistent.
Officials who enforce the laws issue light and hepunishments as they like. We
request that the more than 9,000 statdieg)(implemented from the reign of T ai-tsu
[Chinggis Khan, i. e. 1206 on] be edited to elinkntne superfluous and render them

consistent, and be made into fixed regulatiding){chih).”>*’

Renzong, who took action on the request first aygutdoy Wuzong, was urged on by Xie
Rang#ii# (1246-1311), a minister of the Board of Punishragtfrom ancient times to the
present day, those who had the country have alkteddtes to support their rulings. How
could a conscientious holy dynasty like ours havéamws to follow and thus let bureaucrats
indulge themselves and people suffer evilne$&8The result was a text completed in 1316
with decreeszhaozh), statutest{aoge) and precedentsl@anli), with documents covering

the years 1234 to 1316. It was expanded and pratedgn 1321 aBayuan tongzhik Jcifl

.

% Ch’en,Chinese legal traditionp. 22

*27yYuan Shich. 23, p. 516, translation by Birge ifomen, property, and Confucian reactipn212; Ch'en,
Chinese legal traditionp. 23 gives a slightly different translation.

*28yuan Shich. 176, p. 4111, translation by Ch'@hinese legal traditionp. 24
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However, even when a document similar to a 0ded been issued, Chinese officials
continued to request more up-to-date compilatidrgowernmental edicts. In 1322 Li Duan

Z%1fi, a censor, suggested to the throne that ordinamred be codified to prevent

bureaucrats from committing evil acts and to ghwe authorities proper guidance, a proposal
which was accepted by Yingzon§.In 1323 Baiju stated in a memorial that the “forme

code” should be edited and published agahgzhi“Comprehensive Institutions!

An additional reason for Chinese to work togethéhwhe Yuan rulers on legal matters was
their desire that the laws for South and North @hwmhich had differed under the Song and
Jin dynasties, could again be unified. It is sigaift that they looked to the emperor and not
to an ideology, a religion or to a common allegata past Chinese practices to bring about
this unification. Zheng Jiefu in his memorial adated “selecting from the proper customs of
the South and North” in order to produce a codewraild be appropriate for af? Hu

Zhiyu #H#iKi#E (1227-1295), a scholar-official, poet, and advisoQubilai, likewise looked

to the government to achieve the elusive unificatbthe laws of the south and north:

“The reason law has not been established [i.ehiagSe-style law code has not been
promulgated] is because the south cannot folloe lglvs of the) north, and the north
cannot follow the (laws of the) south. So how car establish (law) appropriate for
the times? One cannot have the south followindaiws of the south and the north

following the laws of the north, law cannot be efihed from this. The south cannot

% Huang ShijianTongzhi tiaogedianjiao shuoming p. 2
*3%%Yuan Shich. 28, p. 625

*lyuan Shich. 136, p. 3304; Ch'eghinese legal traditionp. 28
%32 Ch’en,Chinese legal tradition19-20
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follow the north and the north cannot follow theigo The matters of the south are
complicated, therefore the law is complicated;riadters in the north are simple, and
therefore the law is simple. For the complicatetbttmw the simple cannot constitute
a system; if the simple were to follow the compkch people would detest this. But
to establish (something) connecting the two systemes could (order that) in each

case they follow the stricter (penalty)>

It is important to emphasize what these Chineselachand officials were asking for and
why. They were asking firstly for the Yuan ruleosmhake laws, even if these laws were
influenced by Mongol legal practices. Secondly thsked for these laws to be compiled into
a law code, preferring such a code (or the comeiiatof edicts which were in fact produced)
to relying on Chinese codes from the previous dyessThe historical and ideological
reasons for these requests lie in the practicesevious Chinese dynasties, each of which
had a law code, and in the conviction that the r@md legitimate source of laws is always

the emperor.

It is these requests by Chinese officials and ledalals, and the attitude underlying them,
which led to attempts to produce codes reconcMoggol and Chinese laws. The resulting
interaction between Mongols and Chinese contribtderds the embedding of certain
Mongol customs into Yuan law in such a way thaytilduenced the whole Yuan dynasty or
even the Ming and Qing dynasties. But before erpigi about these Mongol influences |
will seek to show that not only did Chinese offlsiand scholars working in the central

government wish for the Qa’ans to be personallplived in proclaiming law, officials at the

3 Hu Zhiyu,Zazhy pp. 166-7
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local level also looked to the Qa’ans for finalimglk regarding the laws which they

administered.

The attitude of local officials

A very important question is whether these requiesthe Mongols to be involved in
lawmaking mirrored the attitudes of those Chind$eials who dealt with legal cases on the
ground. The sources show that this was the casdwnt the Yuan dynasty. The central
government had the same role in the eyes of IdGalats which it had had during previous
dynasties: firstly to make and circulate approgriagislation, and secondly to act as ‘court

of appeal’ for any difficult cases which could & decided locally.

That local officials under Mongol rule expected gowvernment to fulfill both these roles is
shown both by the contents and by the very existenthe legal compilation known as Yuan
Dian Zhang. As Birge has showi,it is a compilation which was commercially proddde
southern China. Although, unlike the governmenalegpmpilations, it is not devoid of some
contradictory rulings from different time periodsis nonetheless organized by topic and its
purpose was to collect and bring together in orlerae Yuan government edicts and
precedents, which could be consulted by local @i It was compiled from central
government rulings and precedents which were semiacal routel() of Jiangxi or local
government in Fujian, thus showing that centralegnment rulings did reach the provinces,

presumably not just this province, but many opatlvinces.

34 Birge, Women, property, and Confucian reactipn 213

3> Birge, Women, property, and Confucian reactipn 213
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A preface to Yuan Dian Zhang #i. 7= cites a request from Jiangxi officials in 1303 that
statutes and precedentg (i % 4]) be collected and made into a book, to be disteithto

local government3*® While mentioning this request was probably intehttegive some
legitimacy to the Yuan Dian Zhang, the existencthefYuan Dian Zhang, since it is a
commercial publication, shows that there was denfiand compilation of precedents, and
such demand would have come mainly from thoseiafdealing with legal matters at
various levels of the government. This shows a dexgd of interest in and engagement with
the laws made by the Yuan rulers, unlike anythived happened in Persia during the Mongol

period.

Moreover, that local officials looked to the cehgavernment to rule on cases which were
difficult to solve is shown by the contents of thean Dian Zhang. The Yuan Dian Zhang
contains cases from many provinces around Chiaa) both north and south China. These
were cases which, despite the distances involveds sommunicated to the central
government, decided, and then communicated baittletprovinces in the form of edicts,
which reached Jiangnan where they were compilé@tome part of the Yuan Dian Zhang.

The Yuan Dian Zhang contains hundreds of such ®dict

More evidence that cases were indeed being forwlargdo the central government and
were receiving answers come from documents excavat®ara-khoto, the ‘black city’
(known in Chinese as ‘Hei chen4i). These documents are one more piece of evidence
showing that at least some cases did in fact go tipe central government for review.

Because the collection contains some documents thier@ara-Khoto region and some

*% yuan Dian ZhangMulu H $% “contents,” 1a
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produced in Dadu, one can see how communicaticardety such legal matters was very

quick. From the Emperor at Dadu, documents cowdhr&ara-khoto in less than 20 da¥/s.

This is not to suggest that the system of sendiisg< up for review was entirely free of
problems or faultlessly efficient. It is quite piids for example that corrupt officials could
have kept some cases from being forwarded up foewe however this may be, the fact that
a significant number nevertheless reached thealegdrvernment shows that there was not
only theoretical but also practical reliance ondkatral government at the local level, which
was one of the ways in which Mongol influence cowddch the local level and have concrete
effects. This means that edicts of the Qa’ans wesually heeded, unlike in the llkhanate
where firstly less legislation was produced, anmbadly, that which was produced was not
necessarily respected at the local level. Evenufang who argues that the Yuan dynasty, as
imperial China in general, was much more decea@dlthan is often held to be the case,
admits that the reviewing of legal cases is on@aie where the central government and the

provinces did have an effective connectith.

These observations should lead to a re-evaluafi@Qubilai’s short-lived attempt to impose
some Mongol practices, including the levirate, lom €hinesé>® As previously discussed?
this was not Qubilai’s first reaction to the Chiedsgal system after coming into contact with

it; rather, this came at the moment when he addpidynastic name Yuan. Moreover,

%37 Chen Zhiying “Yuan Huangging yuannian (gong yd&12) shi’eryue Yijinai lu xingfang wenshu’ chutan,
p. 44

*3 FarquharThe government of Chinp. 169

39 Birge, Women, property, and Confucian reactipp. 238-244. The most immediate reason for Qifbila
short-lived imposition of the levirate is likely moected with his adoption of the dynastic nafm@anand
abolition of theTaihell In other words, it was connected with his efféotgain legitimacy, rather than being
typical of the Mongol attitude towards conqueredpdes.

40 See chapter 5.
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Qubilai had worked with Chinese local officials fyme years, issuing edicts which they
received but not requiring from them major changdsrms of adoption of Mongol legal
practices. Is it not possible that he resolvedtpase Mongol laws precisely because he had
the connection with local officials that he neededrder to implement such a change? In
other words, the local officials’ respect for thegeror as the source of law may indirectly
have led to greater Mongol involvement in legal texat which then affected the local

officials directly.

Such a supposition becomes more plausible wherwameares the Yuan dynasty with the
other khanates. There are no examples from thel@itaigkhanate showing that the levirate
was imposed, and there is a single example fronGtilden Horde which was a levirate
union accomplished literally by force at thiglo itself. It may have occurred in this way
because the khans of the Golden Horde knew thgththe no influence with Russian judges,
so they took the opportunity of a visit to thwelo by the widow and the younger brother of

Andrew of Chernigov to force such a union to taleee.

“Andrew, Duke of Cerneglone which is in Russia, wwasused before Bati of taking
Tartar horses out of the country and selling thésavehere; and although the charge
was not proved he was put to death. Hearing tissydunger brother came with the
widow of the slain man to the chief Bati to petitibim not to take away their

territory from them. Bati told the boy to take thelow of the slain man, the boy’s
own brother, as his wife; and bade the woman takeals her husband according to
Tartar custom. She said that she would ratherh@die break the law. But none the less

he gave her to him [as wife], although both of thefased as much as they could.
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And they put them both to bed together and forbeditto consummate the marriage

in spite of their tears and crie¥.”

In the llkhanate, there is no indication that thees ever an attempt to impose the levirate.
In China, the greater bureaucratization and theeesor the Emperor which suffused the
officialdom, encouraged by Confucianism, led taeager, though in this case temporary,

influence of Mongol law on ordinary Chinese people.

Changes in Chinese law as a result of Monqol imftee

The fact that local officials in China looked teetifuan emperors as the source of legitimate
law led to significant and enduring Mongol influenan the Chinese legal system. Here it
will be shown how Mongol influence led to changeshe punishments imposed on ordinary
criminals in China in beatings, military exile, tHeath penalty, and the confiscation of

family members (after a criminal had been put tatlle

i. Beatings

Beating was one of the ‘five punishments’ in Chomawhich Mongol rule left its mark. This
was because legislation specified fixed numbesdtrokes to be used for different gradations
of culpability. While Chinese traditionally used Hipies of ten as the numbers of strokes,

the Mongols, due to the symbolism they ascribeautobers, preferred numbers of strokes

*4! Carpini/Dawson, pp. 10-11; Jackson, “The Mongois the faith of the conquered,” p. 60; on the idgruf
this prince, see Dimnikihe Dynasty of Chernigov, 1146-1246 381
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ending with the number 7. During the Yuan dynastygke numbers conformed to the

Mongol preference, but the change was reversetiédivting dynasty.

In China the numbers of strokes administered assparents, which were graded according
to the seriousness of the crime, were the subjeant amperial edict by Qubilai which

reduced them from multiples of ten such as 50 didtd numbers ending in seven such as
47, 107. The reason given was that heaven forgimesstroke, the earth forgives one stroke

and the emperor forgives one stroke:

“Qubilai established the punishments in all-undeaven: beating with the light stick,
beating with the heavy stick, penal servitude,esxahd strangling, these five
punishments. For beating with the light and hedicks, he said: ‘Heaven forgives
[the criminal] one stroke; earth forgives [the anad] one stroke, and | forgive [the
criminal] one stroke. If previously the punishmerduld have been 50 strokes, beat
him only 47 times; if the punishment would haverb&&0 strokes, beat him 107

timeS.”’542

The explanation given for the change, that roundlmers were reduced to numbers ending in
seven for leniency’s sake, is not necessarily btedrather, the special importance accorded
to the number 7 by the Mongols seems much moreaptebThe number seven - as well as
the number nine - was a very important number tiesm Turkish and Mongol history. They
were sacred numbet& Heaven was believed to have either seven orleireds, and the

same for hell; in addition, the cosmic treeagrs mundiwhich was sometimes depicted on

*2Ye Zigi # 1%, Cao mu ziZ /A 7 ch. 3, quoted in Xu Yuchuivuandai fading xing kaobiamp. 35

*3Roux, “Les chiffres symboliques 7 et 9 chez lesc§inon musulmans,” p. 52
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shaman’s drums, was usually shown as having savein® branche¥** Other numbers
ending in seven, as well as 70 and 700 also playedty important role in ancient Turkish

stelae and text¥?

Although its significance is not entirely clearah cases, it would seem that the number 7
indicated inauspiciousness, since it was also adrdewith certain burial rituals, such as
how many times one should circle a corp€dn addition there are Mongol stories that tell of
7 demons, 7 robbers, or 7 suns coming out of heavieich lead to disasters happening on
earth®*’ The number 7 is also associated with numbersokes of beatings in th@ecret
History. Although theSecret Historygives only a few examples where the number okeo

is specified, the numbers given are 3, 7, and Pkas>*®

“If a member of the Guard when called on duty fedlsake his turn, in accordance
with the previous order he shall be disciplinedwtitree strokes of the rod. If the
same member of the Guard fails again — for thersktime — to take his turn of duty,
he shall be disciplined with seven strokes of tiee if, once more, the same man,
without sickness or other reason and without hafinsgjconsulted the elder of the

company, for the third time fails to take his tuitmsu regarding his service by Our

*4\bid, p. 47

>4 bid, pp. 36-45

>4 Ch'en,Chinese legal traditionpp. 49-50; Xu YuchunYuandai fading xing kaobiap. 117

*¥"The issue of the significance of Mongol numbers theen researched by S. Dulam, in particular ik
Mouron 63m3r1o:1 3yit “Mongol number symbolism” (in Mongolian, and thgccessible to me). Personal
communication, Professor Diimaajav Erdenebaatdd,212010

8 Secret History of the Mongol§ 227 and 278
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side as too difficult, he shall be disciplined wih strokes of the rod and shall be sent

to a distant place out of Our sight®

Thus, as has also been previously recogniZétihe use of numbers ending in seven is not
coincidental and is a result of Mongol influencéal the emphasis on the number 7 was not
just theory but affected beatings in practice carsden from the cases recorded in the Yuan
Dian Zhang. This document shows government degsaout difficult-to-decide cases that
were sent up from the provinces. In many of theses, where a beating is ordered the

number of strokes ends in sevéh.

Thus, the modification of stroke numbers in Yuann@to numbers ending in seven is an
adaptation to Mongol practices and was possiblaume officials dealing with these cases at
the local level felt they had a reason to obey irtlgat came from the Yuan emperor. Using
numbers of strokes ending in seven was the usaatipe even on the local level during the

Yuan dynasty.

ii. Military exile

Drafting into the army is another punishment whereperation between Mongols and
Chinese and its results are very apparent. Thiscagih Mongol legal culture had much
greater influence in Yuan China than in the Illkhartzecause of the greater reliance on

legislation from the central government.

49 gecret History of the Mongol§ 278; see also § 227
50 Xu Yuchun,Yuandai fading xing kaobiapp. 112-118
*1bid, pp. 108-112. Only in a small number of casesntimaber of strokes is a multiple of ten. Xu Yuchun,

Yuandai fading xing kaobiapp. 118-120
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Military exile can be counted among the ‘typicalohgol punishments recorded in thecret
History. It is with this punishment that Ogodei allegettiyeatened Guyiik because he had
insulted Batu. Despite the fact that this incidemtbably did not take place as described,
since Gllyiik was on campaign and could not have inelélongolia at that timé>? the
incident does reflect a method of punishment winels familiar to Mongols and which
reflected their nomadic lifestyle. As people foramh fixed prisons were not practical,
military exile was a practical way of dealing withminals and permitted an intermediate

punishment between the death penalty and beating.

“Following whose counsel does this mean creatiiréit mouth with talk against a
person senior to him? May he and he alone rotdikegg! He has turned against the

bosom of a person who is senior to him. Therefore,

We shall place him in the vanguard:

We shall make him climb the town walls
Which are as high as mountains

Until the nails of his ten fingers are worn away;
We shall place him in the garrison army:

We shall make him climb the town walls
Which are made of hard-pounded earth

Until the nails of his five fingers are ground datvA®

®2Kim, Hodong, “A Reappraisal of Gilyiig Khan,” pp 43320
*33ecret History of the Mongol§276
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In China, military exile had been used occasionafigler the Song but had not been included
as part of the five-punishments syst&fhDuring the Yuan dynasty, it was gradually
expanded and integrated into the Chinese punistensgatem, where it came to be one
degree below the death penalty and a degree afreed labour>®®° Thus, although initially
either military exile or forced labour could be dse the case of a death penalty which had
been commuted, by Renzong’s time the differentmtioetween the punishments and their
relative severity had been determined more pregiseld military exile was used exclusively
in the case of a commuted death penaftyn addition, by Renzong’s time, military exile

was combined with a beatiny.

Yarghuchis were heavily involved in promoting nahy exile as a punishment; they became
at one point administrators for the system, keepaegrds and organizing the travel to the
place of servicé>® But the yarghuchis’ promotion of this punishmermiud not have
succeeded without their connections with the cand with Chinese legal officials which
enabled this punishment to eventually become gdhteo'five-punishments-system.’ It is
precisely these connections that were fosterethdyda’ans’ attachment to the principle of
collegiality. The result of such intense cooperatias such that the use of military exile in
China had long-term influence and it was “accejpied major punishment” during the Ming

dynasty>*®

*5Bodde and Morris,.aw in Imperial Chinap. 88

*5Wu Bo, “Chujun zhidu,” p. 81

%% |pid.

%7 Ipid.

%8 Zhao Wentan, “Yuandai de xingbu he dazong zhehgfu,21-22
*9Bodde and Morris.aw in Imperial Chinap. 88
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iii. The death penalty

The execution methods used during the Yuan dyraste to be a unique set of practices
resulting from an amalgam of Chinese and Mongalgpies. In China the two main
execution methods in use when the Mongols came demapitation and strangulatiotf,

with beheading seen as the more severe of thesinee the dismemberment of the body was
held to prevent the proper passage of the ¥ddlhe Mongols considered any form of
execution which involved the shedding of blood asearserious, and therefore also saw
beheading as the worse penalty. Although therereraarkable convergence in which death
penalties were considered more serious, changesredaduring the Yuan which reflected a

shift in who could be subjected to which death ftgna

The Mongol principle that the blood of royal peragas was not to touch the ground is
illustrated by Nayan'’s execution in 1287, when leswrapped in a carpet and trampled to

death:

“And when the Great Kaan learned that Nayan waartaight glad was he, and
commanded that he should be put to death straighawd in secret, lest endeavours
should be made to obtain pity and pardon for hiecaise he was of the Kaan's own
flesh and blood. And this was the way in which res\put to death: he was wrapt in a
carpet, and tossed to and fro so mercilessly thalidd. And the Kaan caused him to
be put to death in this way because he would net Hee blood of his Line Imperial

spilt upon the ground or exposed in the eye of idaand before the Sur?

%0 7Zeng Daiwei, “Meng Yuan fading sixing kaobian,”.[§®-69
%51 McKnight, Law and order in Sung Ching. 447
%2 Marco Polo, vol 1, p. 343
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There is no report of a similar execution after ,Z#hd strangling itself seems not to have
been regularly used, neither among the Mongol rglmbr in the punishments meted out to
ordinary Chinese. After Qubilai decided to abolisé Jin code, th&aihel( in 1271,
strangulation was dropped from the list of offig@ainishments. This was a remarkable
change, especially since strangulation had beeargiynused in both the Mongol and the
Chinese cultures as a more ‘lenient’ alternativddoapitation. Although there has been some
debate about whether strangling was used agaimnitetiee Yuan dynasty, Xu Yuchun in his
thesis on punishments during the Yuan dynasty cam#é®e conclusion that the evidence

does not show that strangulation was USad.

Although an official reason for dropping strangidatis not recorded, it may have been
another opportunity for Qubilai to advertise hisiémcy>®* Another, deliberately cruel
method of execution known as ‘slow slicing’ wasdisarely and in cases of high treason, so
beheading was supposedly the only ‘regular’ deatiajty. This meant that if it was

commuted, meant the offender would be exiled, ratien put to death by strangulatitsf.

In practice however, as Zeng Daiwei has shownplaee that strangulation had held was
taken by a new execution method, beating to déathnot clear exactly how such a beating
occurred, and whether it indeed meant that copibasd was shed, or whether it perhaps
was similar to the Mongol method of ‘kicking in thi of the stomach®® This penalty was

separate from beating with the light stiék)Y and beating with the heavy stick], and is

*53 Xu Yuchun,Yuandai fadingxing kaobiampp. 52-56

*4Yuan Shich. 102, p. 2603

%% Xu Yuchun,Yuandai fadingxing kaobiampp. 43-4; on ‘slow slicing’ see Brook, TimotHyeath by a
thousand cutsCambridge, MA: Harvard University Press, 2008

% gecret History of the Mongol 37, p. 60 and commentary pp. 507-8

186



described using the woi@ (“to beat”). While beating with the light and heastick, when
given as a penalty, is always accompanied by thebeu of strokes to be administered, in
many cases there is no reference to a numberakfesty but rather the expressigi 7 .”

This would seem to indicate that the person watebda death. Zeng Daiwei also believes
that cases where the penalties in the sectionedftlan Shon criminal law which are

described merely asit4t” or “4E” (“put to death”) also involve beating to deafh.

Beating to death was often used, like strangulgti@viously, in the case of commutation of
the penalty of decapitation, or even commutatioslodv slicing. Beating to death had not
been unknown during the Song, being mentionedvarséclauses in th&u Zizhi tongjian
zhang biarr® During the Yuan it was applied, not accordinghe $tatus of the offender as
would have been the case among the Mongols, bota@iag to the gravity of the crime
committed, as in the Chinese system of graded pomaats. For example, according to the
Yuan history, killing one’s stepmother should baighed by slow cutting. “In the case of
sons who murder their stepmother, they shoulddsad the same as sons who kill their
mothers.?®®“Sons and grandsons who kill their paternal grameipts or mother or father are
to be put to death by slow slicing’® However one source says that in 1294 a persordfoun
guilty of killing his stepmother was due to have sentence commuted due to mitigating

circumstances. A memorial was sent up to the CeBgeretariat as to which punishment

7 Only six of the laws specifically mention beheagand nine mention slow slicing, the rest do neicify the
execution method. Zeng Daiwei, “Meng Yuan fadingrej kaobian,” p. 64

%8 McKnight, Law and order in Sung Chind50

*9Yyuan Shich. 104, p. 2651

*%yuyan Shich. 104, p. 2651
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should be imposed, and the Central Secretariatsida was that he should be beaten (to

death), and that all further similar cases shoeldréated in the same way.

Although beating to death was not unknown durirg3ong’’?it is quite possible that its

use reflects Mongol influence, since there arenarfports of beating to death in the
llkhanate. One account of a public execution ini@\beating to death is from the year 1311
when Sayyid Taj al-Din Avaji was put to death “witho of his sons on the bank of the
Tigris by consecutive blows.” Perhaps this was similar to the executions byitgab

death carried out in Yuan China.

However, possibly the main reason why beating aitderas used is that Qubilai did not
want Chinese to be treated in a way that was toadilly reserved for Mongol nobles. Using
beating to death meant that strangulation or diterdless execution methods could be
reserved for those whom Qubilai judged meritedtereas there were still two main
execution methods, beheading and beating to deatimore serious and less serious cases
among the ‘common’ subjects of the empire. In addjtsince it left the body whole, beating
to death would presumably have been considerehitislilgss dishonourable than either slow
cutting or beheading by the Chinese, and may eaega hatisfied the Chinese requirements
for successful passage of the soul to the next fff that sense, it may have been an
acceptable substitute for strangulation in the E€sgnsystem of punishments, while allowing

strangulation to be reserved for those who, froemMtongol point of view, were worthy of it.

®"1 Zheng Chongweil fili4i, Xingtong wushdfl &G, p. 179, quoted in Zeng Daiwei, “Mengyuan fading
sixing kaobian,” p. 67

"2 McKnight, Law and order in Sung Ching. 450

" Vassaf, p. 538

" De Groot,The religious system of Chineol. 1, pp. 342-347, 355; Brook et ddeath by a thousand cytsp.
13-15, 91-94
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The restriction of the use of strangulation mirtbtiee fact that even for Mongol nobles and
members of the royal family, it was not always us&thnda, son of Manggala, son of
Qubilai was beheaded in 1387 This shows how even princes of royal blood weesated
more and more like common people with regards &xetton methods. It seems that the
Qa’ans were trying to communicate that princes khbea no more privileged than any other

subjects of the empire.

If the restriction of strangulation more and maréhte khans themselves was indeed the
reason behind the use of beating to death, it wbeld remarkable case of compromise
between Mongol and Chinese values. In any casetttyieges — enforced throughout the
Yuan empire, not through force, but through legistaand the respect local officials had for
that legislation — were only possible as a resuhe Mongols’ and Chinese desire to work

together on these issues.

iv. Confiscation and handing over of family memberpraperty of the accused

A further Mongol punishment method which is refeztin the llkhanate and in Yuan China
is the ‘confiscation’ of the possessions or theifawf condemned criminals. This practice
had its roots in the Mongol vengeance system wihereelatives and possessions of a
perpetrator were considered legitimate targetphiander. Given the amount of

communication and discussion between Mongols andeSh about legal matters, perhaps it

5 Yi He, Wang Dafang, “Yuandai menggu huangzu Anxigidnanda lingmu zai Yuan Shangdu dongnan
Hebei sheng ‘Bashang caoyuan’ bei faxian,” unptikelispaper; Yi He, Wang Dafang, “Yuandai zhengbian

shibai zhe Ananda lingmu zai Bashang caoyuan B&rd Neimenggu ribap23/3/2009
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should be no surprise that this practice, too,gbawn’ in the Chinese environment and was

also incorporated into legislation.

The vengeance system itself was an integral pavtarfgol legal tradition, as some scholars
have recognized® For example, Chinggis’ wife Borte was taken by kherkit as vengeance,
though he later won her back. While in the vengeaystem this principle was usually
applied externally, i. e. it was considered legaimto take or capture the relatives and
possessions of an external enemy, in Chinggis Khiam'e the same principle could be
applied to warriors within Chinggis Khan’s own folNing, should they prove unfaithful.

This is reflected in th&ecret History of the Mongols

In the days of war,

If we disobey your commands,

Deprive us ofall our goods and belongings, and
Our noble wives, and cast

Our black heads on the ground!

In the days of peace,

If we violate your counsel,

Cut us off from retainers and possessions, and
Our wives, and cast us

Out into the wilderness!

Thus they pledged their word and in

This way they swore the oath lofyalty,>””

>’® Hamayon, “Mérite de I'offensé vengeur, plaisirriltal vainqueur,” pp. 107-140
"’ Secret History of the Mongol§123
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This passage shows three leading warriors pledgliegiance to Chinggis Khan and
recognizing that, should they be unfaithful, Chiisggould be perfectly justified in taking

away their families and possessions.

From the time of Chinggis Khan, the principle thelatives and/or possessions of
perpetrators could legitimately be taken was indevatly applied to non-Mongols. The
practice seems to have been knowraaghu % 1:.°"® In the 1223 edict which Chinggis

Khan gave to Chang Chun, the master of the Daectt and which has been preserved in the
Chinese sources, Chinggis prohibited people froootmng monks merely to evade taxes,
and the penalty if caught was to la@zhu’ In Aubin’s opinion this meant that the family

members and / or possessions confiscated weredwéeled to the Daoists’

In a case that was decided by Mdngke, Bala Bitigehib had originally been sentenced to
the death penalty, was spared and sent on a diftmbassy, and “his wives and children,
his servants and cattle, all his animate and inatérpossessions, were seized and

distributed.®%°

In Yuan China, as a result of Mongol influence, pinactice of confiscation became so

widespread that even al-‘Umari, a historian inMemluk empire, heard about it. He writes:

“One of the most amazing things that | saw in #edm of the Great Khan is that,
although he (the ga’an) is an unbeliever, he rdsghe Muslim communities. If an

infidel (i. e. a non-Muslim) kills a Muslim, the mderer is put to death together with

>’8 Chavannes, “Inscriptions et piéces de chanceltétiieoises de I'époque mongole,” p. 368
" Aubin, “Les sanctions et les peines,” p. 250

%80 juvayi, pp. 38-9; JuvayifBoyle, p. 53
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his family and his possessions are confiscatethdrcontrary case [however], such a

punishment is not carried out and only bloodmoneydenkey — is demandetf*

Looking beyond the obvious pro-Muslim bias, al-‘Uireareport is correct insofar as the
punishment of a murderer extended to his family poskessions as well. His claim that the
family of a murderer was put to death is not ttud,family members and/or the possessions

of criminals were often confiscated.

Political personalities who fell into disgrace oftead their possessions confiscated, and
often their wives and children as well. For examflanggha’s property, wife and slaves
were confiscated® Daulatshah’s household and his son’s household ea@rfiscated and
awarded to other®? By a special edict November 24, 1328, the powerfulister El Temur
got sole authority to redistribute confiscated @rdy under his direction about 125

individual properties changed hartds.

Not only that, but the practice of confiscating thiees and children of criminals was also
introduced into legislation. For example, thaean Shrecords that traitors who had already
planned a crime should be put to death by slovingjiand their associates executed; while
traitors without a plan should be exiled and tfemilies confiscated. Likewise sorcerers
who confused the masses and created a disturbaegabe executed and their families

confiscated®® However, attempts to stop the confiscation of wigained some ground later

%81 al-‘Umari/Lech, trans. pp. 112-3, emphasis added

*82yyan Shich. 17, p. 375

*3Yuan Shich. 32, p. 717

*4yuan Shich. 32, p. 716-723; Darde€onquerors and Confucianp. 51
8% yuan Shich. 104, p. 2651
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in the dynasty, because of increased Confucianenfie>®® It would have been difficult for
this practice of confiscation to become so widespié Mongols and Chinese had not
together made an effort to produce up-to-date lips and if local officials had not been

relatively diligent in following that legislatioma allowing it to shape their jobs.

Conclusion

The uniqueness of Yuan history with regards tolletgtters lies not so much in the
extensive bureaucracy but in the willingness of thaeaucracy to look to the Mongol rulers
as the legitimate source of law. This has not sté&n recognized as a major factor
underlying the extent of Mongol influence in law@mhina. Both Confucianism and legalism
saw the emperor as the legitimate source of lawtlaeefore indirectly led to Mongol
influence. Local officials, just like many of thénidese scholars and officials in the central
government, looked to the Yuan emperors as theceamfrlaw. This was not only a
theoretical opinion, rather they relied on the erags edicts in practice to perform their jobs

day to day.

The effects of this can be seen in the changeanrspments which affected not only
Mongols, but also Chinese, including ‘ordinary’ @ése at the local level. Changes in the
death penalty were possibly a result of the Qaveausting to restrict ‘honourable’ execution
methods to fewer people. Changes in the numbdrakes in beatings were due to Mongol
influence, and the introduction of military exileemn affected the ‘five-punishments system’

in the long-term into the Ming and Qing dynasties.

%8¢ yang Yinmin, “Yuandai jimo funii de minyun yu jinfonii fa de xingfei,” pp. 108-110
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These changes are considerable and can be expthmoegh the willingness of the Toluid
rulers and of Chinese officials and intellectualsvork together in creating and
implementing appropriate laws. Only the flexibilafthe Yuan dynasty rulers and elite
together with the enthusiasm of the Chinese adwiand officials could have led to such a

deep influence of Mongol law within China.
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Chapter 7 — Self-reliance of Persian gadis

Introduction

Unlike Chinese officials, Persian gadis did notetebon interaction with the Toluid rulers in
order to perform their legal duties locally. Whijadis did have some connections with the
llkhans and their officials, they did not need regulirect contact; gadis were content to
work without input from the Illkhans, since they satered the source of law to be in religion.
The relationship between gadis and the llkhanstherefore much more distant than that

between Chinese local officials and the Qa’ans.

This self-reliance of the Persian gadis with regdadthe llkhans had real consequences with
regards to the depth of Mongol influence on legatters in Persia, or rather, their self-
reliance led to a much reduced Mongol impact aspawed with China. Together with the
llIkhans’ willingness to allow them to judge accarglito their own laws, this resulted in a
fairly stable situation where specifically Mongalrppshment methods, although implemented
at theordo, had little to no wider impact. The practice ofitary exile remained without

effect on the local population, while there maydnéaeen some limited influence in terms of
numbers of strokes used for beating, probably inamitation of Mongol ways. The
principle that bloodless execution methods are rfiayeourable’ is the only aspect that had
long-term influence, but this was through culturdluence rather than through the central
government’s efforts or the creation of legislati@verall, the influence of Mongol

punishment methods was much less deep and affiestegeople than in China.
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Positive aspects of the gadis’ attitudes towarddlihans and Mongol authority

Qadis’ attitudes towards the Mongols were genetallg positive than those of local officials
in China. A major reason for this was that theystdered the ultimate source of law to be in
religion. All the laws which society needed hackatty been revealed, they believed, and

instead of taking orders from their ruler, they ested the ruler to conform to their image of

a God-fearing sultan.

However, initially their attitude was by no meamsirely negative. On the contrary, it was a
gadi al-qudatfrom Qazwin who was partially responsible for lgimg Mongol khans to
Persia. In a general sense, it could be said #disgvere unhappy with the military
administration of the Mongol governors. More speaify, they may have been frustrated by

their lack of influence on the Mongol khans.

During the years of military rule, before the Ilkizde was founded, the centre of Mongol
power was remote from Persia not only geograplyidalt also in terms of the influence that
gadis could exert. The Qa’ans were surrounded ligiaes specialists from various faiths,
which allowed them to resist influence from theigawhile during the Mongol conquests,
gadis and other Islamic leaders were often amooggthegotiating surrender for their cities,
this would not have afforded them any platform frafmch to influence the Mongols. At
other times, gadis travelled to the Mongol cenfrpawer in order to make their influence

felt. In 1246 thegadi al-qudatof Baghdad Fakhr al-Din came to the quriltai eotiimg
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Glyuk>®” On 5th of December 1252 a “group of Muslims” lgd@adi Jalaluddin Mahmud
Khujandi came to the gate of Mongkeslo; the gqadi delivered the sermon and led the
prayer, praying for Méngke, who ordered gifts togbeen to thent®® Muslim clerics were
also present in Qaragorum, the capital of the Mbagwire, where imams rubbed shoulders
with bakhshisand Christiang®® While the presence of gadis and imams at the eswofr
power shows their desire to make their influendtg tewould have been difficult to do so
while so many faiths were jostling for influencen€&can imagine the frustration of the local
gadis, under Mongol rule, under a Qa’an who didupdtold Islamic law, and with few
prospects that Islamic law would be honoured ahtgkest levels. This would seem to
explain the extraordinary action by residents of\@a, including agadi al-qudat in inviting

a Mongol khan to come and rule Persia. They consitié better to have an accessible,
though still non-Muslim khan, rather than a distdman whom there was little chance of

influencing.

The request from a Qazwini merchant emphasizedéhd for just and effective rule in

Persia:

The merchant from Qazwin said: “I have a requesistq on behalf of the common
people. ... | have a wish that ... the victorious qaauald grant ... that he would
build a bridge across the Amu Darya ... we do noakpé a bridge made of stone, or
brick, nor a bridge of chains. | want a bridgedtjce over that river, for where there

is justice, the world is prosperous. He who comes the Amu Darya finds the

%" Bar Hebraeus/Budge, p. 411
%88 Rashid, p. 845, Rashid/Thackston, 412
89 Rashid, p. 883, Rashid/Thackston p. 431
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Qa'an’'s justice, and on this side of the riverghgjustice and a path. On that side of

the river, the world is evil, and some people beeqmosperous through injustic€®

This shows that a non-Muslim could be seen as figdlio provide justice. Such justice
could include protection from threats such as dhéhe Ismailis, known as the Assassins,
who were disrupting trade. Thy@adi al-qudatshared these sentiments, and according to

Mustawfi, expressed himself as follows:

“In the hope of seeing the victorious ga’an, | h&reeelled a long way to this country.
Since the monarch has now stretched out his haunsd, o would be fitting if he gave

us justice, as our cry for redress and justicersgidine oppressor has now reached the
just ga’an. For we have seen much injury and atglea of oppression in the world
from that evil-doing brotherhood, who have impoadtkavy toll on us which has

caused us much injury®

This shows how gadis were among those who welcdhedrrival of Hulegu in Persia, and
how their attitude towards the Mongols was by n@anseunremittingly negative. The gadis

were willing to work together with the Mongols to extent.

Once Hulegu came to Persia, some remaining obstexgood relations between the gadis
and their Mongol rulers needed to be overcome abméhich was Hulegl’'s demand that the
gadis recognize him as the legitimate ruler. Alfimagadi al-qudatwas among those who
had invited the Mongols to rule in Persia, it rensaguestionable whether according to

Islamic law, a non-Muslim could even be a legitienailer. This topic had been discussed in

90 Mustawf, Zafarnamah, p. 1166, MustaviiWard, pp. 5-6
9! Mustawf, Zafarnamah, 1168-9, MustavifWard, pp. 11-14
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Islamic scholarship in the form of the questiomwiether an unjust Muslim or a just infidel
ruler is better. Al-Busti had declared in 1010 Afattthe “government (realm) may exist
even along with unbelief, but not with injustic€*and al-Ghazali also quoted this maxim,
mistakenly attributing it to Muhammad® However, Sadan writes that “most of the writers
intendedto stress, by hypothetical example, the importaigastice”>°* Only a few even
mentioned the possibility of a contradiction witte tprinciple that a ruler should be Muslim;
but the few that did, like Mawardi, make clear ttieg saying should not be used to give

legitimacy to a non-Muslim ruler?

Nevertheless, this obstacle was also overcomeaptplthroughtaqiyya an Islamic principle
which specifies that in time of need, a Muslim ndégsimulate his true belief€® When
Hulegu Khan put the question to them as to whetharnjust Muslim or a just non-Muslim

is preferable,

“when they became aware of the propofada, they held back from giving an
answer. Now Radi al-Din ibn *Ali ibn Ta'us was pess at this meeting, and he was
preeminent and respected. When he saw how theybheld he took théatwa and
wrote his reply on it, preferring the just infidelthe unjust Muslim, and the others

wrote after him.®®’

%92 5adan, “Community and Extra-Community,” p. 111

*%|bid, pp. 108, 111

94 bid, p. 112 (italics in original)

*Sbid, p. 113

% strothmann and Djebli, “Tayya,” in: Encyclopaedia of Islan§econd Edition, Brill Online

97 Lewis, The political Language of Islamp. 107
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Hulegu’'s request and the reaction to it by Ibn Tawand other clerics shows that these
‘ulama were willing to compromise. Another instaméeaqiyya concerned Ghazan Khan's
desire to marry the wife of his late father ArghBajughan Khatun. While such a marriage
was typical for Mongols, under Islamic law it woudd illegal®*® Al-Safadi tells how Ghazan
was willing to abandon Islam if the marriage contd be performed, but that one scholar
came up with a solution: since Ghazan'’s father@deen a Muslim, the marriage between
Arghun and Bulughan Khatun could be consideredlidytherefore Ghazan could marry
Bulughan Khatun. Interestingly, “the unnamed scholantioned in this passage was subject
to some criticism for his permissive interpretatafrthe law, but he replied that adopting an
indulgent position and thus preventing Ghazan'si@sy and his subsequent antipathy to
Islam was the best solution. This cogent explanatias acceptec?® In addition, some

gadis were willing to work for the Illkhans directin particular after Ghazan converted to

Islam, to draw up legal documefits.

These anecdotes show that, despite some hesigdtmrt working together with the Mongols,
a lenient attitude overrode hardline dogmatism. ¥¢batributed to this attitude was the hope
that the Mongol rulers would convert to Islam, amde converted that they would gradually
support Islamic practices more and more. In thiseethe attitude of the gadis mirrors that
of other scholars, whether Sunni or Shia, who walleng to serve the Mongols. Nasir al-

Din Tusi was one of the most famous scholars wireepbHilegi’'s entourage after the
Assassin stronghold of Alamut, where he had besyrsg, was destroyed. The Juvayn
brothers, Shams al-Din the vizier and the Ala at-ie governor of Iraq and historian, also

seem to have served the Ilkhans with the hopetltlegtwould convert to Islam. This is

%8 Schacht, “Nilgh,” in: Encyclopaedia of IslaifSecond Edition, Brill Online
%99 Amitai-Preiss, “Ghazan, Islam and Mongol tradition 3
%% Rashid, p. 1392, Rashid/Thackston, p. 691
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shown by the construction of the Takht-e Suleiynvemch Ata Malik and Tusi were closely
involved with, and the ceramic tiles of which paiahed Shi'a and Sufi-inclined Islamic

beliefs®%!

Like many Persian officials, gadis were often wajito regard the llkhans as legitimate rulers,
and had personally positive relationships withltkieans and the Mongol elite. One such

gadi who had a positive relationship with the llkkas Qadi Baydawi from Shiraz. One of

his extant works is a short history of Persia,Nieam al-tawarikhwhich was perhaps

“partly envisaged as an offering to the Mongol auities to help secure his appointment to
his father's post [as gadi of ShiraZf* TheNizam al-tawarikhrecounts the history of Persia
from the beginning (including pre-Islamic rulersR¥rsia) to Baydawi’s time. In his history,

Baydawi praises the Mongol Amir Suqunchagq highly.

What is significant is that thidizam al-tavarikhwas extremely popular, at least based on the
number of surviving manuscripts; it has severatioomtions, and was much quoted in later
works, including Mustavifs chronicle®®® The motives for writing were not just literary and

scholarly, but also political and nationalistié Baydawi was the first historian after Juvayn

1605

to present the Mongols as “merely another Iranymadty;™ > and he did it in a much more

explicit fashion than Juvayrwho had achieved his end mainly through poetd/laerary

606
S

allusions?™ Hilegu and Abaqga are mentioned in very positivease despite Abaga’s

601 Melikian-Chirvani, “Le livre des rois, miroir duegtin Il: Takht-e Soleyam et la symbolique du $h-
name,” pp. 33-148

92 Melville,“From Adam to Abaqga,” p. 82

93 Melville,“From Adam to Abaqga,” p. 71-4

8% Ipid.

% bid, p. 78

898 Melikian-Chirvani, “Conscience du passé résistendturelle dans I'lran Mongol,” pp. 135-177
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mocking of Juvayfis Islamic faith at one point; the Salghurids ofd=are included; and the
Ismailis and Khwarazmshahs are included but cziid?®’ In short, the Mongols are
presented as the latest dynasty of Persia, andngesspositively not least for being an

enormous improvement on the immediately precedymgsties.

Therefore, Persian gadis were by no means complepglosed to working together with the
Mongol rulers, even in the early llkhanate, and edvad very positive relationships with the
llkhans or with Mongol amirs. Nevertheless, asengral they felt no need on a professional
level to engage with the legal practices of thelerns, there was less opportunity for Persian

and Mongol legal practices to influence each other.

The independence of the gadis from the llkhans

In Persia unlike China, the source of law was woisecdered to be the ruler, but rather it was
found in religion. The source of law was considexete God, and the legislation as already
revealed and fixed according to the detailed schbip of the four Sunni law schools. The
task of government was considered to be confortarand upholding the already existing
body of law. This meant that there was a fundaneiiffarence with China, where local
officials were so keen on having the Mongol rulersduce laws for them. Persian gadis had

no need of the central government to provide the laccording to which they would judge.

Therefore, communication between the central goxient and local gadis was less intense

than in China. Communication did happen, of courseshid writes that gadis were

97 Melville, “From Adam to Abaga,” p. 80
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continually coming and going from tledo.®°® But it seems that apart from gaining
appointment or having their appointment recognizgedlis did not consider communication
with the central government essential to the wayhich they performed their jobs. This is
shown by the fact that most of the legal documpraguced by gadis during the Mongol
period were in Arabic, not Persian. There was idde&end towards greater use of Persian,
but this had significant effects only after thehtiid perio®®® The documents show some
influence from Islamic law as practised in Cenkala. There were some changes in the way
in which a property’s size was reported in landtcaets, for example the contracts could
mention of the weight of seeds needed to planlathe, or occasionally the weight of the
harvest, measurements which had previously only ised in Central Asia, and which
found their way into these documents from Ardahi aorthwestern Iraft’ Influence from
Mongol practices, however, is not noticeable. Man@konke writes in her edition of legal
documents from Ardabil dating up to the 1250s thas not necessary to go into the details

of historical events because the legal documentmtioeflect them !

The data shows that throughout the Illkhanid petioel gadis were an extremely stable

influence in society - Hoffmann calls them “islarafsontinuity’*?in a sea of elite princes
and bureaucrats whose heads rolled as soon asrtiemanged. In the cities of Persia, the
position of gadi was often held by the same fanahby the same few families, throughout

the llkhanid period. This was not a departure fearlier practice, since the position of gadi

6% Rashid, p. 1446, Rashid/Thackston, p. 715

%9 Gronke Arabische und persische Privaturkunden10

®1% Gronke,Derwische im Vorhof der Machp. 213; NakhjavanDastur al-Katih vol. 2, p. 293

®11 Gronke Arabische und persische Privaturkunden1 n. 5: “Auf eine Darstellung der historisdbeeignisse
im einzelnen kann verzichtet werden, da sie inwd@tiegenden Urkunden keine Rolle spielen.”

®12 Hoffmann,Wagqf im Mongolischen Ira®8
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had already become strongly hereditdfyThe hereditary tendency contributed to the ability

of the gadis to function nearly independently & dentral government.

In Tabriz, there were at least three families afigdhat spanned the Mongol period and
beyond. The first of these is the Haddadi / Shaifzamily, whose members had been gadis
in Tabriz for generations who had the additiamabaal-Tabrizi. Rukn al-Din ‘Abd al-Malek
is attested for Tabriz for 1218. In 1266 Ibn Fuwaét 1zzuddin Abu’l Abbas Ahmad b.
Qiwamuddin Muhammad b. Abdulmalik al-Haddadi, wlaal finherited’ the office of gadi
from his father (Qiwamuddin), in Tabriz at the hoaife relative, the khatib Shihabuddin al-
Haddadi®** According to Mashkur, he was born and grew upagt®lad and died in Syf&
Ibn al-Fuwati also knew a Fakhruddin Abu al-Fazh#dd b. Muhammad b. Abd al-Malik al-
Haddadi who, if it can be true that two brotherthwihe same name were gadis in Tabriz,
should be a brother of Izzuddin Abu al-AbB&5A certain Ibn Muhammad al-Shaybani
made one of the oldest annotations on the Wagfnaniashidi, which is dated 1318;and

a legalisation in th&ajmiz‘a of Rashid al-Din is from Mahmud b. Abdullah al-Hizdli, who
can be assumed to be a grandson of Qiwamuddin.Mmdin Muhamamd al-Haddadi al-
Shaybani was gadi in 1383; other members of théaaldadi family are also attested at this

time 518

Other Tabrizi gadi families that spanned the Mormiod are the al-Sharif family and the

Qazwini family. The al-Sharif family is significam that there is evidence of links between

13 Hoffmann,Wagqf im Mongolischen Irgri8
®%1bn al-Fuwati,Talkhis, 4:1, 16, no. 10

815 Mashkir, Tarikh-i Tabriz, p. 822

%1% |pn al-Fuwati,Talkhis, 4:3, 100, no. 1973
17 Hoffmann,Wagqf im Mongolischen Iramp. 49
8 bid, p. 50
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its members and the eminent vizier Rashid al-Dimictv means that, though the gadis of
Tabriz do not seem to have had direct personaigakhips with the Mongol llkhans, they
were nevertheless only one relationship removedFlovati met the Sharifi gadi Majd al-

Din ‘Abdallah b. ‘Umar b. Muhammad at the housérashid al-Din, which would seem to
indicate (although it cannot be proven) a frienddtetween the gadi and the vizier. Rashid
al-Din also answered a theological question ofghei, and although he wrote much to try to
answer critics who branded his Islam as unorthodatill shows engagement with

theological matters at the highest levels of tkhdhate, as well as among the elite of the city.
Although it is possible that Rashid’s relationshwiglamic scholars were polemical, it is also
guite possible to imagine them inviting each otieetheir houses for friendly theological

debate.

Another family of gadis which is attested is theukdsani family, but it seems to have
established itself later than the other familibs: ¢arliest documents thaduld be connected
with people from the Khurasani family are foundaiwagfdocument from 1303; the family
is also attested for 1382 and 1488lts members were writers of legal documents, who

called up witnesses, or legalizeawiyas, and also signed theagfnamatof Rashid al-Dirf?°

Although hardly any legal documents which thesasgjhdndled have survived (the
waqgfnamalof Rashid al-Din is a significant exception), thgalisations from these
documents, as well as the testimony of al-Fuwhbwsthat the Islamic legal system in
Tabriz was functioning and apparently, not in arayvabnormally. The gadis continued in

their jobs, and due to the Islamic legal sourcestarthe gadiship being passed on through

9 bid, pp. 51-2
520 bid.
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inheritance as is clearly seen in the case of grdiddi-Shaybani family and of the other gadi

families, they operated largely independently fittv Ilkhanid government.

It is true that one gadi was executed by the Momgthe main square of Tabriz, however
this was Qutb al-Din, the brother of the vizier 6adDin, who had engaged in power politics

at the courf?*

In Ardabil likewise, a family of gadis, the Kakdiéimily, spanned the Mongol period,
showing how the position of gadi remained largadydditary and stable. The first gadi of this
family who is known is Jamal al-Din Isma'il b. Haanb. Ahmad, who was judge, writer of
judicial documents and a witness as well, and istioeed for the years 1181-122%8.
Although Rashid al-Din claims that an unnamed @&dirdabil was put to the sword for
“executing fraudulent cases,” this is not substdatl by any other source. Given that Rashid
al-Din had a vested interest in making Ghazan’ssgawent appear effective, it can be

doubted whether a gadi of Ardabil was really exeduts he claim¥?

The qgadis of Ardabil did feel a challenge to thedicial methods, but it did not come from
the Mongols; rather, the leader of the Sufi ordefAidabil also claimed the insight and

equity needed to judge cases fairly, and in fags@nted a significant locus of rivalry to the
local gadis. Shaykh Safi said to Qadi Nasir al-Birirdabil: “Maulana, in this city [Ardabil]

there are libertines, oppressors, drinkers of wgnigers (@wanan and other people who are

621 Rashid, p. 1285, Rashid/Thackston, p. 642

622 Gronke Arabische und persische Privaturkungdé6-70. The earliest evidence is a document wriighim
at dated 17. February 1181, which is no. 41 inRfeburger Verzeichnis; GronkBerwische im Vorhof der
Macht p. 155

2 Rashid, p. 1401, Rashid/Thackston 695: Morgan&tRal-Din and Gazan Khan,” pp. 179-188
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not on the straight path, but Maulana does notéritilem.®?* He also told him, “Maulana,
since you know that one should not practice inpaséind violence as a gadi, why do you still
do it? Have you not read that the most high Godcheated a mill in hell, which is powered
by the blood of unjust gadis and in which the heafdmjust gqadis are crushed into small
pieces?®*?® Theqgadi al-qudatShams al-Din Mobarakshah had to hear these warelsted at
him: “The judgesrhawali) prevent the people from eating the forbidden fo@d they eat it

themselves. Will the people not say: ‘If they tak truth, why do they eat it themselve§%”

Since the antipathy was mutual, it is likely thagults did not fly in just one direction only.
Sheikh Safi was often attacked with regards tontbalth of the order, and was accused of

stealing a quantity of silk during disorders ina®if*’

In Shiraz, the Baydawi family vied with the Falir&h family for the position of gadi.
Although the Mongol general Sugunchaq played airothis contest, re-instating al-

Baydawi to his position as gadi after he had besroded? it is also apparent that the ulama
of Shiraz played a major role in selecting a qadi were able, most of the time, to have their
favourite candidate as gadi of Shiraz. While Qaalydawi’s friendly relations with
Suqunchag Noyan enabled him to appeal to him iardalbe reinstated, once he had his

gadiship he didn’'t seek the help of Suqunchag @ngfMongols to carry out his duties.

%24 |\bn Bazza, Safwat al-safa, p. 572

% bid, p. 574

% bid, p. 575

%27 |bid, pp. 1060-1061; Gronk®erwische im Vorhof der Machp. 266

528 |imbert, Shiraz in the age of Hafe&3; Calverley and Pollockature, man and God in medieval Islaxmx
n. 11
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He presumably became judge in Shiraz after hiefathleath in 1274-5, possibly after a trip
to Tabriz to gain this appointment, but he was readcagain in 1278-9, when the governor
of Fars accepted the young Fakhr or Majd al-Dind'dnof the Fali-Sirafi family instead of
him.°2° He travelled to Tabriz, and was restored to offigain sometime in 1279-81. Subki

recounts that

“He entered a school there [in Tabriz] and took ohthe back seats because no one
there knew him. The instructor put to those presajqiestion which he said none of
those present could solve or repeat. Then Baydantesl to answer. The instructor
said, “I will not listen until I know that you undgand the question.” Al-Baydawi
said, “You may choose whether | should repeat thestijon word for word, or give
the sense of it.” The teacher was surprised amtj $aepeat the question word for
word.” Then Baydawi repeated it and then gave thetion, and showed that the
teacher had not stated the problem accurately. ibaonfronted the instructor with
a similar problem and requested him to solve it,tbe instructor begged to be
excused. The wazir [of the empire] happened torbsgmt and called Baydawi to his
side, and when he found out who he was, he had@ay@turned to his position in

Shiraz.®°

Vassaf states that Baydawi was reinstated throoglimtervention of Suqunchaq Noyan.
According to Vassaf, Sugunchaq made a partial gsige to the assembled ulama who

preferred a member of the Fali-Sirafi family insteand appointed joint qadi¥! Vassaf then

629 Calverley and Pollockyature, man and God in medieval Islaxsx n. 11
830 Subki, translation reproduced in Calverley andd®tl Nature, man and God in medieval Islaxmxi

831 |imbert, Shiraz in the age of Hafep. 83
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says that the ulama’s favourite Fali-Sirafi soookithe major role. In any case, Baydawi did

not remain in office for long and returned to Tabri

Therefore, qadis were fully able to operate indeeetly of the llkhans, and did so. Only in
the matter of appointment to office did they somes require the support of the llkhans or
provincial governors, as can be seen from the cbhgadi Baydawi and some of the gadis of
Baghdad. It is true that the Ilkhans representedlt@native locus of judicial authority to
which those who had the resources and the conneatimuld turn. According to tHeafvat
al-Safg some Kirmani notables and scholars planned to gioe Ilkhanidordo at Qarabagh
Arran for a judgment on their case; but when tleached Ardabil, they changed their minds,

preferring to have their dispute resolved by Sh&kfi.”**?

However, the number of those able to appeal totde was limited, and the crucial point is
that gadis themselves did not feel any need to fyditeir practices as a result of the
‘competition’ from the llkhans as judges. In fagtepticism towards governmental authority

in matters of law was widespread, as can be seemtfiis anecdote:

“Sheikh Sadr al-Din said: Once, some slanderersahsgtious argument with the
disciples of the Sheikh. The Sheikh left the citlge band of disciples and admirers
started the missionary work and accompanied th&Blf@m village to village, until

in this way he came to the vicinity of Tabriz. TWieier Ghiyath al-Din Mohammad
Rashidi heard about this. The Sheikh was escoot@@lriz and accommodated in the
khanqgahof the vizier. There were a great number of petpdee. The Sheikh

remained there for a while, but did not bring a ptamt [against the slanderers] and

%32 |\bn Bazza, Safwat al-safa, p. 716; GronkeDerwische im Vorhof der Maghp. 125
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when any of the disciples wanted to bring a conmpllae did not allow it. He
remained there for a while and then left. [The igies of the Sheikh] said: “We have
been here for a while and we were even inotfu®, yet the Sheikh has not said
anything [about the slander] and has not allowetbualk about it.” The Sheikh said:
“We have a differenbrdo to which we can appeal! You have not allowed ugado
our ownordo. Because we turned towards anothrelo, the sublime God was angry
and has not allowed the matter to progress.” Tla&y, §Sheikh, what should we do
now?” He said: “If we turn to the heavenly militazgmp [all will be well],” and he
returned [to Ardabil]. Not long after, all the stirers encountered disaster and that

which was wished came to pa$3®”

While this relates to a religious event, it non&ths illustrates the suspicion of secular power
(and ‘state law’) which is quite frequent throughtslamic history. The story, whether only
embellished or even invented, shows that suspiziatate actors resolving legal issues could

occur under any circumstances, even a generatienthe llkhans turned to Islam.

Not seeing the llkhans as a higher authority intematof law meant that Mongol influence on
them was extremely limited. This was the distinetnature of the relationship between the
gadis and the Toluid rulers in Persia, a relatigngtat was completely different from that

with local officials in Yuan China.

%33 |bn Bazza, Safwat al-safa, p. 754
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Mongol influence on law in Persia

The result of the self-reliance of the Persian gjadis that, though the Ilkhans imposed, in
the trials which they themselves judged, many efsame punishments as did the Qa’ans in
China, there was little widespread influence. Miljt exile failed entirely to have any wider
impact, while there may have been some, though lirarted, influence of the idea that the
number of strokes in a beating should end in 7 fiScation was practised, but only among
those most closely connected with the llkhanid goreent and not, as in China, at the local
level. Only the practice of using bloodless exemutnethods for nobles had wider impact,

and this was because of cultural influence thatesidbefore the Mongol period in Persia.

i. Beatings

The significance of the number 7 for Mongols wdkeoted in beatings in the llkhanate as
well as in Yuan China, as has been noted by Ma'dafik The difference was that in the
llkhanate numbers of strokes ending in 7 were awhélized through any legislation, and
might not have been reflected in the gadis’ vesdesten if they had been. Therefore, this
Mongol preference had little wider impact and seidaffected people unless they were in
direct contact with the Ilkhans. Because of thggrall good relationship with the gadis and
the freedom they allowed gadis to use their owrslawthe local level, punishments imposed

by the Ilkhans remained just that.

834 Ma’dankan Be yasa rasanidarp. 9
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Use of the number 7 in beatings imposed by Mongafsbe seen in several cases. Most
examples involve numbers of strokes ending in 1263 Altagu, who was leading an army
against Saljug Shah, refused his counselor anéseBumar’s advice to massacre the
population of Shiraz. When a rebellion broke oetwas given 17 strokes for refusing to
follow the advice€® Tughan, in the time of Arghun, was likewise givighstroke$>® In

1303 when Ghazan got news of the Mongol defeayiiaSaccording to Vassaf, he was
disturbed. In the year 1303 he prepared a comnuoftadvisors and judged the amirs. The
llkhan ordered that they be beaten with 87, 773hdtrokes according to their rafik.Some
falconer officers of Ghazan were given 77 strolasheby an ilchi (envoy) for requisitioning
fodder and provisions when in fact the court haajoted for their need®® In addition, the
case of Abatai Noyin involves the number 70; he grasn 70 strokes for not having taken
good care of Jumghur, whom he was meant to britjitegii®*° These examples show that

the number 7 in beatings was a reality in the Mdrgatext in Persia.

While there was no formal mechanism for the Mongaktice to be transmitted to Persians,
it is possible that there was some influence thinadagtation. A caution needs to be inserted
here as the numbers 7 and 17 were already infelentthe Islamic context, so that use of
these numbers does not necessarily indicate Manfjoeénce®*® Therefore, the following
examples could be a result of Mongol influence,mitnecessarily so: Three watchmen in

the time of Abaga were given 70 strokes for fallasieep on the job by Baha al-Din son of

3> vassaf, p. 192; Vassaf/Ayati p. 112

6% vassaf p. 231, Vassaf/Ayati, p. 139

837 Vassaf, p. 414; Vassaf/Ayati, p. 248-9; Rashid,315; Rashid/Thackston, p. 657

638 Rashid, p. 1523; Rashid/Thackston, p. 753

639 Rashid, p. 1064; Rashid/Thackston, p. 519

840 Melikoff, “Nombres symboliques dans la littératéneico-religieuse des Turcs d'Anatolie,” pp. 43544
Deny, “70-72 chez les Turcs,” pp. 495-416
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Shams al-Din Juvaynwho was then governor of Esfahan, Tumanat argffa\nother
example concerns a Shiite maulana who erased thie‘nat’ from the inscription [ 4 (2l
=il il =1Y] (May God curse those who do not curse Ibn al-&&hdf*?), which in the years
following the conquest of Baghdad used to be writie the gates of madrasas, houses and
karavanserais. He received 70 strokes for thise#&" This episode occurred not long after
the Mongol conquest of Baghdad and it is conce&/éit the chastisers imitated a Mongol
practice These examples show that while the Mongol pradtfaesing the number 7 in
punishments was present in Persia, it may havetae but only very limited influence

outside of the Mongol context.

ii. Military exile

Military exile, another Mongol practice which hadoemous influence within China, had no
wider influence within Persia. This was not becaihgellkhans were not using this
punishment, but because the gadis were uninterestddngol practices and the Illkhans

were flexible enough not to insist on others ughem.

Ata Malik Juvayi, who had grown up in a Mongotdo and served the Mongols and then
the Ilkhans for many yeaf&? speaks of sending people for military exile asisteam of the

Mongols, though he does not mention any specifasygles of it being imposed in the

®4lvassaf, p. 62; Vassaf/Ayati p. 35
%42 |bn al-‘Algami was a Shia advisor of the last @hlal-Musta’sim
3 vassaf, p. 42; Vassaf/Ayati p. 23; Vassaf/Wentket, 1, p. 83 [Persian], p. 80 [German transldtion

%44 Lane, “Persian notables and the families whichenpithned the Ilkhanate,” p. 3
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llkhanate. He clarifies that the person who wasigpsent was not necessarily expected to

return.

“It is the custom of the Mongols in the case ofiemal who is worthy of death but
whose life has been spared to send him into the;waguing that if he is fated to be
killed he will be killed in the fighting. Or els@egy send him on an embassy to foreign
people who they are not entirely certain will séimd back: or again they send him to

hot countries whose climate is unhealtf$.”

Confirmation that military exile was used during titkhanate itself comes from Vassaf. He
comments on the fate of Engianu, the governor ayedito Fars by Abaqga in 1268-9, who
was accused by his Persian colleagues of overamlatid ruining the province. Engianu
escaped the death penalty, but llkhan Abaga thethhé® on a mission to Qubilai Qa’an.
The reason, Vassaf says, was that this was how Memgpuld deal with amirs they were
angry with: they would send them on the dangerousgy to the Qa’an or send them to
fight against rebel&'® Vassaf's testimony implies that military exile wafrequently used

punishment employed by the Mongol rulers.

In addition, Rashid al-Din also mentions the p@enf military exile. “After [October 13,
1295], Nawroz, Nurin, and Qutlughshah held a speseission to investigate the offending
amirs [who had opposed Ghazan].” After Qunchuqghked yut to death, “Toladai, Chechak,
and ldachu were beaten, released, and assigndutasan to find expiation for their crimes

in the field of battle against the enenfy””

645 Juvayn, pp. 38-9; JuvayifBoyle, p. 53
64®vassaf, pp. 194-5; Vassaf/Ayati, p. 113
%47 Rashid/Thackston, p. 629

214



Therefore, military exile was used in the llkhanjatg as in Yuan China. The difference in
impact can be explained only through the flexiltdwe of the Toluid khans coupled with

the ambivalent reactions of the local gadis theweseto Mongol rule.

iii. The death penalty

The principle of not shedding the blood of nobkethie one aspect of punishments which had
long-term influence in the llkhanate. This was doéto direct influence on local gadis but to
wider cultural influence. The llkhans’ use of tpisnciple reinforced prior Turkish influence

in Persia®*® In addition, this principle affected few peopleystly those at the top of society,
and the implementation of bloodless executionsalss the work of leaders and rulers. It
would seem to be no accident that the greatest Manfijuence on punishments in Persia
occurred in the realm of thstdyasa which did not depend on nor require the inpujjadis,
rather than in the realm of Shari’a; though in tlyebe public realm should also conform to

Islamic principles.

The idea that nobles’ blood should not be sheddegah circulating in the territory of the
future llkhanate for some time, due to Turkishuefice. An early example is Caliph
Mutawakkil putting the Turkish army leader Itakhdeath by weighing him down with iron

chains and possibly making him die of thirst. Thersummoned the judges of Baghdad and

848 Kopruli, “La proibizione di versare il sangue,”. fi8-9
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the head of the postal service to examine the eaapd witness that Itakh had not been

beaten or marked in any wa$}.

It seems that Mongol rule meant that the practf@xecuting some people without shedding
their blood continued, although the precise rarfkghm was eligible for an ‘honorable’
dispatch were changing. Of the Ilkhans who wereetezl, all were put to death using a
bloodless execution method. In the year 1284 #teah Ahmad Tegtider had his back
broken®° Geikhatu and Baidu were both strangf8dGeikhatu was strangled with a
bowstring, according to Vass&f: This not only reflected concern for not shedding hlood,

it also used a very symbolic item — the bowstrirtg perform the operation. While it is true
that bows and bowstrings were readily availabteuge reflects considerations of power and
status. It must have been considered a very “hambeit dispatch. Baidu was put to death in
the year 1295, and as later llkhans died naturahdeit is impossible to verify whether the
principle of not shedding nobles’ blood would h#een applied to them. Nevertheless it is

noteworthy that none of the sources even sugdeatshe blood of any Illkhan was shed.

As for members of the royal family who were notrtiselves khans, the principle seems not
to have been continuously upheld. While certairnppeof importance were executed in
‘honorable’ ways throughout the Ilkhanate, some ilmens of Chinggis Khan’s Golden
Family were not. Qonqurtai son of Hiilegii had hiskitzroken in Qarabagh in 128%

Around the end of the llkhanate, Arpa Khan had M&&araf al-Din Mahmud Shah Inju,

649 Kennedy,The Court of the Caliphp. 238

850vassaf, p. 136; Vassaf/Ayati, p. 80; Rashid, pt7t Rashid/Thackston, p. 559
81 Orbelian, Histoire de la Siouniep. 260;Histoire de la Georgigp. 615

52 vassaf, p. 279; Vassaf/Ayati, pp. 169-70

83 vassaf, p. 125; Vassaf/Ayati, p. 74
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Shahzade and other descendants of Hiilegii put th bieatrangulatiofi”* On the other hand,

in the year 1303 prince Horqudaq was decapitated.

The principle of not shedding the blood of honousednportant people was also respected
by non-Mongols, as can be seen from the case &lmdfhatun, the ruler of Kerman, who
had Soyurghatmish, the son of her husband who &ad thallenging her position, put to
death by strangulatiofi’ In 1327, Ghiyath al-Din the ruler of Herat had A@hupan put to

death with a bowstrin®’

iv. Confiscation of property or family members of tloewased.

The confiscation of the property and / or the fgmilembers of condemned individuals was
also practiced in the llkhanate. Unlike in the Yumasty, however, the practice was not
codified in legislation, and it probably affectedstly government officials and other elites.
Although it seems probable that it resulted attlpastially from Mongol influence, this
cannot be proven because fining or confiscatigposessions, especially of government

officials, was common in Islamic lands.

The name ofmusadarawas given to a practice frequent in Islamic lawtisch entailed “the
confiscation of the property of statesmen uporrttieath or dismissal from offic&>® Under

the Saljugs as well as under the Mamluks and Othepnausadarawvas frequent. For

54 Hafiz Abra, Zayl-i Jami‘al-tavarikh-i Rashdz, p. 192
%5 vassaf, p. 465; Vassaf/Ayati p. 273

6% Shabankara'iMajma’ al-ansab p. 201

57 Shabankara'iMajma’ al-ansab p. 284

%8 Hallaq,Shari'a, p. 212
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example Toghril’s vizier, Abu al-Qasim al-Darguzifordered confiscations and caused
suffering to the great families” of Jibal or Isfatfa’ Manywaqk were even instituted
partially in an attempt to safeguard family progdrom confiscation, a strategy which was

not necessarily effectiv&® One personal recollection of a confiscation ifolsws:

“I remember the arrival of Qara-Sonqur. His vizieaz al-Mulk Abu I-'1zz al-

Burujirdi was one of the fiends with whom [Abu I-§an] al-Darguzini surrounded
himself when he was in power. He laid his handsherremainder of our property
that had escaped the [previous] confiscations.dddered the members of our family

and kinsfolk®®!

From this example it can be seen that, althaugkadaraheoretically referred to property,

family members were also sometimes confiscated.

The confiscation of property of government ministand officials who had fallen out of
favour or been executed was frequent in the llkteamthough some of these examples
report “plundering” rather than “confiscation,” frothe Mongol point of view the practice

has its roots in the vengeance system, and plurgleyisimilar to confiscation.

When hostility broke out between the llkhanate gredGolden Horde, Hilegu ordered that
not only should the merchants related to Berke Kbeput to death, their possessions should

also be confiscated and handed over to the treA%urythe year 1297, after Hajji Narin,

%59 Durand-Guedyiranian Elites and Turkish rulerp. 258

0bid, p. 223

%1 Bundari, quoted itranian Elites and Turkish rulergpp. 220-1. This event occurred in Isfahan in 1136
82 vassaf, p. 50
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Nauruz’'s brother was executed, his “tents and 8ogkre plundered,” according to Rashid

al-Din %%

The vizier Shams al-Din Juvayand his brother ‘Ala al-Din suffered repeated dedsafor
money; ‘Ala al-Din died partly because of the séraad anxiety of these requests, while
Shams al-Din was executed not long thereaftera¢hthe torture and extortion demands
which preceded their deaths seem like a textbos& omusadarawhich sometimes aimed
at recouping the money and property that wealthyisters had accumulated before they
were put to death. Rashid al-Din mentions that dffte execution of Shams al-Din Juvayn

“Buga sent Amir Ali to Tabriz to take control ofshproperty and holding$®

After the vizier Sa’d al-Dawla was put to deatll91, Tukal and Toghan, two of the amirs

who had earlier conspired to have him put to destted:

“Tukal and Toghan went to Sa’duddawla’s estated,tha soldiers began to pillage.

The homes of both Muslims and Jews there were aatelglransacked, and the floors
of tents were dug up in search of buried treasdrdawn the soldiers moved out and
created chaos, carrying away everything they famtlleaving the people enmeshed

in turmoil and strife.”

In addition, when Eljighitai, the son-in-law of pge Alafrang, was executed by order of
Ghazan shortly before Ghazan’s enthronement in ,2285e had was given to Bulughan

Khurasani,” who was one of Ghazan’s wiV&sThe vizier Buga’s property was confiscated

653 Rashid, p. 1276, Rashid/Thackston, p. 637
4 Rashid, p. 1160, Rashid/Thackson, p. 565. SeeRasbid p. 1157, Rashid/Thackston, p. 564
%> Rashid, p. 1259, Rashid/Thackston p. 627 n.
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by the llkhar’® After the execution of Sa’d al-Din Savaji, alswvizer, in the year 711, his
property was confiscatéd’ Ibn al-Sugai says that after the vizier Rashi®ial's death, all
of his property was confiscated; according to ttheigtedly late source théeil Jami al-

tavarikh, the confiscation included Rashid’s extensigf®®®

And after the end of the Ilkhanate, after the exeouf Ghiyath al-Din son of Rashid al-Din,
Rashid al-Din’svagf(which it seems, had survived the first ‘confisoal) was plundered

again®®®

As in China, confiscation was not limited to thefiscation of possessions. The confiscation
of people in the Illkhanate started with severadtreés of the Caliph. Although the Caliph
was executed together with a large number of mslfanembers and other dependents,
other descendants of his were not put to fé&simd were instead confiscated and treated,

essentially, as war booty. Minhaj-i Saraj puthistway:

“Hulau seized all the treasures of Baghdad, theremation of, and amount of which
wealth, the pen of description could neither recaat the human understanding
contain, and conveyed the whole — money, jewellsl god gem-studded vases, and
elegant furniture — to his camp. Such of these e wuitable for Mangu Khan
[Ka’an], with some of the females of the Khalifalwgram, together with a daughter

of the Khalifa, he [Hulau] dispatched towards Tat&n; some [things?] were sent, as

6% vassaf, p. 234

87 al-Qashani, Tarikh-7 Uljayts, p. 129

88 Hafiz Abri, Zayl-i Jami‘al-tavarikh-i Rastdz, p. 129
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presents, and as his portion, to Barka, the Musaliewrad some Hulau himself

retained.®"*

Other sources mention that there were three darggbt¢he Caliph who survived and were
taken towards Turkestan. One of them, Fatima, pnably committed suicid®* Khadija

later married the son of a famous scholar andmetuto her native land in 1273-4 with
Abaga’s permissiofi’® the third, Mariam returned to Baghdad and waklsiihg in 1282-

357 n addition, the youngest son of the Caliph stedlivalso treated essentially as war
booty, he was given to Hulagu’s wife Oljai Khatamd according to Rashid al-Din later
married a Mongol woman and had childféhlbn al-Kazarni gives the names of four of his
children, the Caliph’s grandchildren, thus showtimgt they were alive at the beginning of the

14" century®’®

While the fate of the Caliphal family still playedt in an essentially warlike context, later
examples from llkhanate show that confiscatioraofify members was also used in contexts

not connected with warfare.

In the case of Buqga, the vizier who was put toluéat treachery in 1289, according to

Vassaf, Arghun:

671 Juzjani, p. 198, Juzjani/Raverty, pp. 1255-8
672 Juzjani, pp. 198-9, Juzjani/Raverty, p. 1258
873 |bn al-Kazarini, p. 276ff.

674 |bn al-Kazarini, p. 277

7> Rashid, p. 1018, Rashid/Thackston, p. 499
67 |bn al-Kazarmni, p. 275ff
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“ordered that his ... property be plundered and dliedvers such as Maju and
Taghlag Qarunas and Teghli and Eshek Teghli andr@Bakhshi and Tushkne with
the na’ibs Hesam al-Din Qazvini and Amir Ali Mal&kbriz and the children and ...
be put to the sword and their women and daugheedidtributed among the army,
and he also ordered that those killed be left endésert/field for the wild animals ...
to eat and this they did. Then every person whothadeast connection to him was

arrested and punishef’?

Taghai, the twelve-year-old son of Hajji Narin arephew of Nauruz, was saved from the
death penalty, but became an attendant upon AnsaiduGuregen’s flocks and herds, and

“His people were given to Bulughan Khatun Khurag&fi

From this it can be seen that the confiscationosspssions, and sometimes of family
members and dependents as well, was practicekhariid Persia. However due to the
absence of extant legislation on this issue, itaiesdifficult to determine to what extent
such a practice was systematic or to what extenait have affected people other than
government officials. Most probably, the influerafethis practice was not deep enough to

have any impact on local practices.

Conclusion

The relationship between gadis and llkhans was\tbugsdifferent from that between

Chinese local officals and Qa’ans; where the ClardBcials in general wanted to

77 vassaf, p. 234
78 Rashid, p. 1276, Rashid al-din p. 637
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implement the laws produced by the Qa’ans, gadigimar own sources of authority and did
not always appreciate the llkhans’ involvement. M/peersonal relationships between gadis
and llkhans or amirs may have been positive, tha®no regular communication about

legal matters between the central government amgribvinces such as was the case in China.

As a consequence, Mongol influence on punishmen®ersia is very small; the number of
strokes in beatings ending in seven may have hae safluence but in a limited number of
cases, while the practice of using bloodless exatumethods for nobles took hold, but

likewise affected a minuscule proportion of the ylagon.

The difference in impact of Mongol punishment melhon China and in Persia should give
some insight into the attitudes of the Mongols,i@ése and Persians. Since the llkhans
required from gadis political allegiance but na tmplementation of Mongol punishments,
the same Mongol punishments that had great infei@em€hina remained without wider
effect in Persia. It was only because the ToluidseWlexible and accommodating towards
existing legal systems that the attitudes of tleallgadis and local officials in China were

able to have such a massive impact on the outcome.

This shows that the main reason why Mongol punistimwere influential was not because
the Toluids were trying to impose them on the camgd populations. Although the
contribution of some rulers and individual Mongdts, example some employed in the
dazong zhengfwas important, the main factor was the attituthose dealing with legal
cases at the local level. Rather than the Toluidsd to impose their own ways, it is more
revealing to see the question in terms of whethdrtow much local officials wanted to be

involved with the Toluid rulers.
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Conclusion

This research has shown that it is possible togdezdviongol law differently from the
legendary ‘Great Yasa,” and to discover charadtesisvhich were more enduring and
influential than many of the substantive Mongol $atlvemselves. Where the idea of the
Great Yasa encourages us to focus on the rigidk@ndnmoveable, it is necessary to move
beyond to ask how the Mongols’ life on the steppglienced their perceptions of legality. It
is for this reason, and not merely because thare evidence for the Great Yasa as a law

code, that the concept should be rejected.

Rather, it has been productive to focus on thallkty of the Mongols’ approach towards
other laws and legal systems. Flexibility was bimio the Mongol attitude towards others in
the form of the principle of collegiality, which waxemplified firstly through the quriltai,
but which allowed changes in laws and proceduréski® place as long as the key
stakeholders were all involved in decision-makifige principle of collegiality was so
treasured by Mongols and by the Toluid rulers thafs influential both in the Illkhanate and

in Yuan China, although it had an especially degpaict in China.

The differences in terms of the depth of Mongoluehce on law in Persia and China show
us the importance of the attitudes of those judégggl cases at the local level. In Persia
where gadis were not so interested in implemenéng produced by their rulers, the llkhans
did not try to force them to accept Mongol lawsClnina where local officials believed they

needed laws from the Yuan emperors, the Mongolgedbl not to the extent that some would
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have wished, but to the extent that Mongol law deflteep impact in China due to all the
discussions and negotiations taking place betweengdls and Chinese. It is significant that
pressures to adopt a unified legal system came Rersians and Chinese rather than from
the Mongols, and that Chinese scholars’ clamouttferyuan emperors’ involvement in

legal matters had the counterproductive effecinsieng more Mongol influence on the law.

Although adherence to ‘the Yasa’ may h&#eeomea kind of identity in post-Mongol

Central Asia, when one was trying to recaptureptiestige of Chinggis Khan and his
accomplishments, during the building of the Mongaipire and in the Toluid empire, strict
adherence to all Mongol laws was not part of thentytd identity. Rather, the principle of
collegiality may be one of the elements of thegalesystem which was held the deepest and
which endured the longest, even when faced witlraggulented pressures from worldviews

different from the Mongols’.
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Appendix

The following appendix lists known yarghuchis ie timified Mongol empire, in the
lIkhanate and in the Yuan dynasty. Where the imhligls are mentioned in tivaian Shithe

Chinese form of their name is given.

A list of yarghuchis in the llkhanate has not badempted to date to my knowledge. In
order not to omit any relevant information, incldda this section are personages described
in the sources as yarghuchis, as well as thoseanehoot described as yarghuchis but
nevertheless presided at trials. This is becausghyahis are not always consistently

described as such in the sources.
The section on yarghuchis in the Yuan dynasty setarimarily on Jagchid/enggu shi

luncong pp. 293-329, with some additions. Jagchid’s trerations of the Chinese names

are indicated in parentheses.
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Yarghuchis in the unified Mongol empire

Belgitaif H. iy

AN
=

The first yarghuchi appointed by Chinggis Khanwas Chinggis’ half-
brother®™®

Shigi Qutuqui]
ki

The first with a permanent position as yarghuchiwas Chinggis’
foster-son or foster-brother. Members of kleshigwere to assist him in
deciding legal cases. “He conducted very propalstand treated the
accused fairly and sympathetically. He often wadg that one should
not confess out of fear. “Do not be afraid,” hedigesay, “and speak
the truth.” It is well known among yarghuchis tifram that time until
the present in the province of Mongolia they condiiguiries upon the
principles laid down by him®® Later, “In [1234], in the autumn in the
seventh month, [Shigi] Qutuqu noyan became Zhongftumlay

Kaifeng)'s duanshiguart® and he was involved in the 1235 census.

Guo Baoyuf

He first submitted to the Mongols in 1211; aftghfiing in China for the
Mongols, he accompanied Subedei and Jebe on #repaign around
the Caspian and was later appointed yarghuchieSieglayed a role in
the campaign against the Tangut state and perhape distribution of
its booty, Buell surmises that he was yarghuchihenTangut area. The
Yuan Shrecords him as recommending to Chinggis Khanexfioint

plan to restore order in China following the Mongohques£®?

Hesimaili & i

253 (Ismail)

While he was darughachi in Huaimeng, “in [1230the sixth month,
the emperor commanded that Khos-melig become digareshand

return to the Western territories. The great conteaChaharf? %%

679 Secret History of the Mongol§154,Yuan Shich. 117, pp. 2905-6
680 Rashid, p. 84, Rashid/Thackston, p. 47

1yuan Shich. 2, p. 34Secret History of the Mongol§203, §343
2yuan Shich. 149, p. 3521; Buellribe, ‘Qan’ and ‘Ulus; pp. 112-3
®3yuan Shich. 120, pp. 2955-2957
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andxingshengrliemudie’erfii A% 5. memorialized that he should

remain. The emperor granted their requét.”

Yuelin An Uighur descended from the Uighur minister, TugtyuWhen Ogddej
Tiemu’er (Yol- | became emperor, there were many thievehongyuar(northern
temur)&:E5hG | China), and he filled the role of great yarghuete. assisted Olchin in
T garrisoning Shuntian (in today’s Hebei) and othreasa, where they
spread good morality, made the taxes lighter; tfevés disappeared
and the adulterers reformed, and zheu(subprefectures) andn

(prefectures) became peacettil.

Sayyid Ajall % | When Ogddei came to the throne, he became duamsh{garghuchi)
BRI T of Yanjing district (today Beijing). Later, his apptment of two local
envoys of the imperial prince Toqur, who was gamisg Yunnan, as
yarghuchis was part of his strategy to win the ggiover and establish
effective government in Yunn&f® Saiyyid Ajall told the
representatives of prince Toqur:

“You two gentlemen are trusted advisors to thegajmand yet because
you have no official appointment, you are not akovto discuss affairs
of state, so | would like to appoint you as prafeakjudges
[duanshiguan] of the regional secretarial coureit, | cannot confirm

these positions until | have conferred with thepei®®’

Tang Renzu# | An Uighur, he started serving Chinggis Khan whenvias 17 years old
| and later served Tolui. Sorghaghtani promoted liryarghuchi
(perhaps already in Ogddei’s tinf&}.

4yuan Shich. 120, p. 2970

5 Yuan Shich. 124, p. 3050

®8yuan Shich. 125, pp. 3063, 3065

®7yuan Shich. 125, p. 3065, translation taken from Armijagdein, Jacqueline, in "Sayyid ‘Ajall Shams Al-
Din: A Muslim from Central Asia, Serving the Mongadh China and Bringing ‘Civilization' to YunnanhB
thesis, Harvard University, Cambridge, Massachgs&f96, p. 22

8 yuan Shich. 134, pp. 3253-4; Jachid Sechdenggu shi luncong48
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Shuhutai “When T’ai-tsung [Ogodei] first conquered the cahplain thechung-
(Jokhud) shu lingYeh-li Ch'u-ts’ai asked to be allowed to choosekyees for
the government who were knowledgeable in ConfusraniThe
emperor accepted his proposal. In [1237], the earpssued an edict
ordering theuan-shi kuar(duanshiguan) Shu-hu-t'ai and the senior
official Liu Chung of the Shan-hsi edsttax officé’®® to go through the
variouslu and carry out an examination. The examination wdsetin

three parts on thelin-y(j the meaning of the classics amtli-fu.”®%°

Buell comments that cooperation was necessitateguse many
Confucians who would be taking the exams belongeaatihces or
appanage-holders and there were jurisidictionablprns®®*

Xieche#}k After Glyuk was enthroned, he was executed bedzigeas
(Seche), “unrestrained and unjust and violating the lawg xnanweishi
yarghuchi of (pacification commissioner) Weizhong was orderegdubhim to

Pingyang dao | death’>

Mahmud “Having completed the conquest of the Sarta’ul peophinggis Qa’an
Yalavach# # | issued an order setting up resident commissiogrsighachis) in the
7% | Az | various cities. Two Sarta’ul of the Qurumsi clafather and son —

i called Yalawai and Masqut, came from the city of Uriinggd@ hey
told Cinggis Qa’an about the laws and customs of citi¢greupon the
latter, being adequately informed astb@secustoms, appointed his son
Masqut the Qurumsi, putting him in charge, with oesident
commissioners, of Bugar, Semisgen, Urliriggdeédan, Kisgar, Uriyang,
Gusen Daril and other cities. He brought back \ith his father

Yalawasi and put him in charge of the city of Jungdu a&f Hitat.”%

889 Actually the Xuandéu tax office, Buell,Tribe, ‘gan’ and ‘ulus; p. 288 n. 263

8%vyuan Shich. 81, p. 2017, translation taken from Bugtibe, ‘gan’ and ‘ulus; p. 288 n. 263
91 Buell, Tribe, ‘gan’ and ‘ulus; pp. 116-7

92 yuan Shich. 146, p. 3467

93 Secret History of the Mongol§263
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TheYuan Shihowever, also refers to him as duanshigiiahe was

made yeke yarghuchi of North China when Guiyiik cethe throné®®

Menggeseil:
A

A member of Toluid’keshig having previously served Chinggis Kha
he was yeke yarghuchi and senior minister of gtdtengxianyunder

Mongke.

“When the plot of Siremiin and Naqu was discoveleitsy after
Mongke had been enthroned, it was Menggeser whaligpatched to
investigate the matter, and it was his troops, €@ntingents from the
keSig) who surprised and arrested the conspirdtoreediately
following their detention, Mongke, as a first stegvard sorting out the
entire affair, instructed Menggeser to bring taltretainers of the
rebellious princes. A hearing was immediately coveeand after
several days of subtle questioning, asi®a&Din expresses it, the
defendants confessed their traitorous intentidreseby acknowledging
the legitimacy of MOongke's claims upon the thrdnehe end all were

found guilty and most were executéd®

=

Hadants 7}

(Qadan)

“In 1253 at Gun Na'ur, Menggeser was made leadertbbusand and

Qadan was made a yarghucfii””

Chinqaifiiff,
and later his sor

Yashmut

According to Xu Yuren, Chingai was appointed yargtiwuring the
y early 13" century, and according to Juvayhe participated in the
investigation of Korguz's case under Ogodei by citimgpa report
together with théitigchis °°® His eldest son Yashmut was later

699

yarghuchi?

%4 yuan Shi, ch. 4,

p. 58, ch. 159, p. 3747; seehldgklenggu shi luncongp. 258-267

8% Allsen, “Mahmud Yalavach,” p. 126

6% Allsen, “Guard and government,” p. 510; the caafdvienggeser has been discussed extensively lsg|l

Mongol imperialismp. 35, “Guard and government,” pp. 503-4, 508, %hd Jagchidylenggu shi luncong

pp. 256-7

%97Yuan Shich. 3, p. 47
69 Juvayii, pp. 234-6, JuvayfBoyle, pp. 498-500; Bueltingai, p. 111
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Bujir ~H 5, a | A hero in battle, his father and he himself ser@ihggis Khan.

Tatar Mongke made him yeke yarghuchi of Dadu and the rvielgion.

Alongside tax and other duties, “Inspecting matters day, he killed
twenty eight people. One of them had stolen a hanskewas [initially]
beaten and released. By chance he [Bujir] camesa@dnife-seller, [sq
he] turned back to pursue the person who had beatet, and in order
to try out a knife, decapitated him. The emperdroized him and said:
[...] For all crimes [meriting] death, there mustd&orough judgment
and [only] following this, carry out the punishmembday, in one day,

twenty eight people have been killed. There muat¢hbeen] many wh

(=)

had committed no crime, but they have already lbeaten [or]
decapitated, what kind of punishment is this? Bugs astonished and

could not answer’™°

Jagchid notes how this demonstrates his immensempdath his powet
over life and death in acting in this way and afsavoiding punishment
for his conduct™

Tuowutuoffit JL | Toghto was demoted after complaint by a Jurcheaniaff Qubilai had
it (Toghto), a appointed Zhao Liangbi to the Aboriginal Controfi®é of Xingzhou.
“It had been a long time since Xing[zhou] had hapbad administrator,

Mongol from
the Arula even though it was a very important crossroadsptany ambassadors
clan’02 made the work difficult, and many people were figeiLiangbi was a

very good administrator [...] Toghto was sent as axdhiguan to
garrison Xing[zhou]. His people [...] created anintpsind obstructed
the officials.... When Qubilai travelled to Yunnanahgbi hurried by

horse to find Hulegu to expose the matter; theraupaghto was

9 Buell, Cingai, p. 110

"yuan Shich. 4, p. 58, Jagchit¥yenggu shi luncongp. 267-8
01 JagchidMenggu shi luncong. 268

92 JagchidMenggu shi luncong. 269
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demoted, and the officials belonging to him werpa$ed; Xing[zhou]
was managed well and the number of householdsdseds®

Hulu Buhua Tiemudie’er’s uncle Hulu Buhua (Kulug-bukha) at theginning of the
(Kulug-bukha) | zhongtongyears (1260-64) was appointed Junior Chief Coloraif the
Central Secretariat and concurrently duanshiguaheo€entral

Secretariaf®*

Boluohuanf® 4 | A Mongol duanshiguan of the Manggud (his own trilbéis biography
g also says that in that time all the princes andt#remeritorious

officials’ had their own duanshiguaft’

Tuolichi fi . 7% | Perhaps Mengeser’s son Toréffi Appointed yarghuchi by Arigh Boke,
(Torchi) who recognized Torchi in the Secretariat for Sksitairs of Yanjing

and also appointed a yeke yarghuchi in H&n.

Bulghai A member of Tolui'eshig having previously served Chinggis Khan
He had wideranging responsibilities and becameoresple for state
policy under Mongke. On the arrival of Rubruck dmsl companions he
questioned therfP® When Rubruck’s companion inadvertently hit the
threshold of a yurt, the guards detained him “aaslling someone, they
told him to take him to Bulgai, who is the grandreg¢ary of the court,
and who condemns persons to dedti“Then my companion was
brought in and the monk chided him most harshlgabee he had
touched the threshold. The next day came Bulgan, wdis the judge,
and he closely inquired whether anyone had warsedd be careful

about touching the threshold, and | answered, “dg,lwe had no

Yuan Shich. 159, p. 3743

9Ty JifE 7, Mengwu’er shijj 52 JL 5 55T, ch. 122, quoted in Jagchidenggu shi luncongpp. 316-7
Yuan Shich. 121, p. 2988

" Yyuan Shich. 124, P. 3057, JagchMenggu shi luncongp. 271

7Yuan Shich. 157, p. 3707, Jagchidenggu shi luncongpp. 270-1

%8 Rubruck, p. 168

" Rubruck, p. 189
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Boke.'

interpreter with us; how could we have understoo®n he pardoned
him, but never thereafter was he allowed to emgrdavelling of the
Chan.”*° Bulghai was put to death in 1264 for having supgbArigh

Arghun Aqafil | Described as duanshiguar(yarghuchi) in thesuan Shiand as aahib-

paitiel divanin Persian sources. A yarghu held by him is mewtibin the

Tarikhi shahi’*?

Yarghuchis in the llkhanate

Shi Tianlinf5 X, a Chinese

A Chinese from Shunzhou, he learned various

thekeshig™®

Perhaps because of his linguistic
expertise, he was chosen to be a duanshiguan and
accompany HiulegU’s forces that conquered the

llkhanate, so he was probably a military yarghuchi.

languages and was given a Mongol name. He was |i

to

Ala al-Din Juvaym Nasir al-Din
Tusi

In 662/1264 they served at the yarghu and execuofid
an official, Najm ‘Umran al-Bajisr**

n

Toladai / Qadaghay Yarghuchi,
the Arulat Mongol tribe, and

pffoladai / Qadaghay and Qara Bulaghan were the s

of Chaghatai Qorchi of the Arulat tribe who came tg

ons

"0 Rubruck, p. 192

"1 Allsen, “Guard and government,” pp. 504
"2yuan Shich. 95, p. 2428Tarikhi shahj p. 181; BuellTribe, ‘gan’ and ‘ulus; pp. 160-1

"3yuan Shich. 153, p. 3619

"41bn al-Fuwati, al-Hawadith al-jami’ah, pp. 349-50
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Toladai’s brother Qara Persia with Chormaqgan. Qara Bulaghan was a
Bulaghan*** and Uktai / Quday | yarghuchi according to Rashid al-Diff. Toladai and
anotheramir yarghy Quday, were involved in the trial

of Shams al-Din Juvayri*’

Suqunchag Aga Noyan, son of | They investigated Majd al-Mulk in 1282. Suqunchagq
Sodon Noyan (Suldus), and Aga’s permission (which he initially didn’t want to
Urug'*® give) was needed for his executigf.

Nogai Yarghuchi An amir, mentioned by Vas&3F.

Taghachar He was yarghuchi under Abaga and wagasen

Baghdad to look for the treasure that Ata Malik
Juvayn had allegedly amassed théfé.

Amir Baitmish (Qushchi) He was sent to arrest Araiggl supervised the purge
following Aruq’s execution. He also investigate@ th
case of the Kurdish amir Sejal al-Din al-Zak&i.

Buga Chingsang, a Jalayir One of Ahmad’s chief officials, he was sent to put

Mongol Arghun to death but instead freed him.

He led a yarghu of Bibi Khatun and her sons vs.
Soyurghatmish and his supporters, and kept

Soyurghatmish from being torturé.

"> Rashid, p. 75; Rashid/Thackston, p. 42

"®Rashid, p. 75; Rashid/Thackson, p. 42

"7 Rashid, p. 75; Rashid/Thackson, p. 42; Vassdf4p; Vassaf/Hammer-Purgstall, p. 288 (trans.),
Vassaf/Wentker, p. 288 (Persian), p. 269 (traa&Ahri/Van Loon,Tarikhi Sheikh Uvaisp. 138, trans. p. 41
and n. 42

"8 Rashid p. 143, Rashid/Thackston, p. 77

"9 Rashid, p. 1128; Rashid/Thackston, p. 550

"2 vassaf, p. 127; Vassaf/Wentker, vol. 1, p. 268ndr p. 241

"2l vassaf, p. 99

22 Bar Hebraeus/Budge, pp. 480, 489
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Nuregai Yarghuchi, of the
Mangqut clan

An officer and courtier in Abaga Khan'’s time; Arght
sent him to guard the imprisoned Ahmad Teguder,
whom he then tried together with Tagéna and

Qonqurtai’s liege mef?*

Shikttr Noyan, a Jalayir Mongol
the second son of Elgai Noyan,
commander who came to Persis

with Hilegu.

Interrogator during the trial of Buga; leader oé tiial
aof Tughan and other amirs in the time of Geikhatu.

|

Qutlugh-Shah

Questioned Nauruz during his fAl.

Rashid al-Din, a Persian

descended from a Jewish family

Involved in the trial of the amirs guilty of defaat
Syria in 1303%’

Bolad Chingsang

Involved in the trial of the angtslty of defeat in
Syria in 1303

Unnamed yarghuchis who dealt

with complaints about taxation

During Ghazan'’s time, they, as well as amirs and
wazirs, dealt with such complaints. Rashid suggest
that they were biased in favour of Mongol
complainants, or at the very least they accepted

complaints againgtakims(governors) andhutassarifs

729

too readily.

[

2 Munshi,Simt al-‘ula p. 56, see alsbarikhi shahj pp. 58-9; LaneEarly Mongol Rulep. 117
24 Rashid, pp. 196, 1147, Rashid/Thackston pp. 154, 5
% Mustawf, Zafarnamah, pp. 1318, 1326, Mustau¥Vard, pp. 325-6, 344-5; Rashid pp. 67-8,

Rashid/Thackston, 38

"2 Mustawf, Zafarnamah, p. 1364, MustaifiWard, pp. 420-421
"2 Mustawf, Zafarnamah, p. 1409, Mustawf/ Ward p. 526
28 Mustawf, Zafarnamah, p. 1409, Mustaviff Ward p. 526

"2 Rashid, p. 1347, Rashid/Thackston,

p. 671
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Todai Yarghuchi, son of SorghanPaulatshah, descendant from a long line of yargisuch
Nogai Yarghuchi = Buga was involved in the trial of Tashtemur togetherhwit
Yarghuchi, grandson of Sorghan;Shaikh-Hasan and Ghiyath al-Di?.

Alghu Yarghuchi, son of Nogai;
Daulatshah, son of Alghu

Ghiyath al-Din, son of Rashid alt Involved in the yarghu of Tash Temur, and other
Din judicial decisions. Ghiyath studied Islamic science
and had good relations with Islamic scholars. He

changed inheritance law back to Hanafi principfes.

Yarghuchis in Yuan China

Bohu'er{f1 Z. 5. A son of Chinggis’ younger brother Khachi’'un, heswaade head of

(Baikhur) the yarghuchis in 12762

Zhibi Tiemu’er 2. | In 1271, when a Branch Secretariat was establish8taanxi, he
DA A B became the Secretariat’s duanshiguan. Zhibi Tienwss a son of
Koden, who was a son of Ogodai.

TubushenfsA~H | “In [1286], [...] in the eleventh month, the Cehtg&cretariat’s
(Tiibshin) yarghuchi Tubshin was sent off to verify again finences of Huguang

Branch Secretariat’®*

3% Melville, The fall of Amir Chuparp. 32

31 Al-Safadi, vol. 4, p. 329; al-‘Umari/Lech, p. 138n Bazza/Zirke, pp. 88-89; MelvilleThe fall of Amir
Chupan p. 32

"32¥uan Shich. 7, p. 132

"33yuan Shich. 7, p. 140, ch. 107, p. 2717

34Yuan Shich. 14, p. 294
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Halahasuni4 $ij i

f (Hargasun)

In 1287 he memorialized that too many condemne@ Wwemg
executed. The emperor agreed that cases shou&viesved by
yarghuchis and that forced labour was a bettepnpt?

Yexian (Esen)t,
in

Having been appointed by the “imperial grandsontainBuhua
(Altan-bukha), he was dismissed in 1289, thougbthiereceived his

paiza’®

Zhaolietai
Chawu'erfd 214
$HTLL, his son
Nazhenil &
(Nachin), grandsor
Bansaf}-il

(Bansal) and
greatgrandson
Huoluhutai:k £ Z.

£ (Goroghutai)

Zhaolietai Chawu’er, according to tNeian Shiinitially served

Chinggis Khan, and warned him that the Halachi ¢i&bhi), Sanzhi’er
(Salji’'ud), and Yigiliesi (Yiqilisi) were intendingp rebel against him:
for this service he was given the titledzfrkhan His son Nachin serve
] Qubilai as yeke yarghuchi, and after his deattsbrsBansal inherited
the post. Bansal's son Goroghutai also inheritedpibst. Zhenjin had &

stele engraved for his remembranite.

Xiban i ¥, an
Uighur, yarghuchi
of the dazong

zhengfu

He served Qubilai at his appanange, and was ordefeead the
bitigchis. In 1260 he became darughachi of Zhending lu)ated
yarghuchi of thelazong zhengf(ihe reference tdazong zhengfmay

be an anachronism). When Arigh Boke rebelled, thpezor ordered
738

Xiban to supervise the transport of supplies toaimsy

Kouerji I 587
(Gorgi)

He had participated in the conquest of the Song. Ylranshi says he

became yeke yarghuchi of thazong zhengfafter the Song had been

"5Yuan Shich. 14, p. 297, see also ch. 136, pp. 3291-3295
"%®Yuan Shich. 15, p. 322

3"Yuan Shich. 123, p.

Mongols § 120, 129, 1

3022, Jagchidenggu shi luncong319-320, n. 19; see alSecret History of the
41, 202

38 Yuan Shich. 134, pp. 3246-7
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pacified, though the referencedazong zhengfmay be an

anachronismi®®

Talichi £ 77, a
Kangli

The Henan Branch Secretariat memorialized thahbald fill [the

position of] duanshiguan [of the army/#.

Liu Haoli XIJ &7 4L

He came from Bianxiangfu and was possibly a ‘logatghuchi’**

Wu Yi 4

He served Qubilai’'s son Kuokuochu, and then wetftt te
pacification commissioner Yuechicha’er to have adi@ance with

Qubilai and entered thHeeshigfor five or six years. Later he held post

[72)

including duanshiguan (yarghuchi) of Central Sexrat and of the
State Secretariat?

Tuo’ersuflit ifi 4
(Dorsu)

A yarghuchi who was put on trial and executed filbdry.”*3“In

[1297] [...] in the third month [...] the yarghuchi Dxr received a
bribe, and his slave reported him; he poisonedlhige [who died], and
he was put to death publicly in the market. [...iHe ninth month [of
the same year] the bribed goods the yarghuchi hasled after were
transported to the zhongshushef.”

Boluo Tiemu’ers

#E A 5L (Boro-

Temur)

He became a yarghuchi. In the struggle againstiQaiel and his
soldiers were surrounded and needed to be restued.

"*9Yuan Shich. 135, p.
"%yuan Shich. 135, p.
321 n. 37

"1yuan Shich. 167, p.

3277
3275; Liu Xiao, “Yuanchao duanshigkaa,” p. 59; Jagchidvienggu shi luncongp.

3924-5

"2 Liu Yuesher®li; H1, Shenzhai Liu xiansheng wefjizs x5 4: 3 £E, ch. 7; quoted in: Liu Xiao, “Yuanchao

duanshiguan kao,” p. 57
3yuan Shich. 19, p. 410Yuan Shich. 136, p. 3297
"4yuan Shich. 19, p. 410

">Yuan Shich. 132, p.

3210
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Asha Buhudi >
A4k (Ashogh-
Bukha)

In 1293 he heard Dorsu’s case while at the headllexfazong zhengfu

“Asha Buhua was from the royal bloodline of the Khstate. [...]
When he was fourteen years old when he entered $Qizmbilai]'s
service. [...] In [1293] Qaidu rebelled. Through arperial grandson
Chengzong pacified an army to the north. Ashoghhbubkllowed him,
crossed over the Golden Mountains [Altai], foughttvKanghai
[Khangghai], and was successful. When Chengzongrbe@mperor,
he gathered théazong zheng[fujo hear the yarghuchi Tuo’ershu
(Dorsu) to hear about [his] bribes and filth, amdesed that he be
interrogated. Dorsu concealed his crimes. [Ashagihh] was ordered

to execute him ¢

In 1307 when Wuzong took the throne he was alscerpagy

councillor of the Central SecretarfAf.

Yuelichi 7 B 7%
(Urichi)

A yeke yarghuchi, he was later appointed to theofaty office’*®

Bie Tiemu’'er/3) &

A5 (Begtemur)

Involved in the investigation about the theft af thong’s emperor’'s

insignia in 1309, together with other officidfs.

Huaidu from the
Secretariat for
State Affairs and
Duo’erji from the
Chashiyuan
(Office of

Sent to investigate a case of anti-Mongol rumoogether in 1316>°

"®yuan Shich. 136, p. 3297

"7Yuan Shich. 22, pp. 479-480

"8yuan Shich. 22, p. 495

9yuan Shich. 23, pp. 519-520

50K oteibon Gentenshkeibuy ch. 41, pp. 78-80
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Surveillance).

Mailu = [E]

Renzong summoned him and told him to be sure tggwarefully and

work together with colleagues from the Central 8&orat and the

Censorate’™

Nangjiadai i
| FEhn%
(Nanggiyatai)

Sent to judge robbers together with tleshiof the Prince of Jin and
give recommndations on the appropriate punishnféhts.

Tiemu’er buhud:

He served as censor and yarghuchi ofd&eong zhengfun 1321 he

A5 A6 (Temur- | became overseer of the bureau of military affaird340 a yarghuchi

bukha) named Temur-bukha (the same person?), became pmeir
councillor of the Central Secretarfat.

Buyan /£ 2 In 1323, on the order of the emperor, he worketh wiher officials and
scholars to put together a legal compilation knasrthe Dayuan
tongzhi’>*

Bodashdf &b, In his youth he was a member of #eshig In 1327 the yeke yarghucl

son of Temur Buqa

and grandson of

, Bodasha became Grand Guardiatin 1328 Wenzong promoted him

—

to Grand TutoP’ and at the same time yarghuchi of tlzong

the yarghuchi zhengfy he was to take the soldiers to protect the namtfrentiers’>®
Menggesef>®
Tulu 2% He served four emperors, his first post was thge&e yarghuchi in thg

1%

yuan Shich. 26, p. 587
2¥uan Shich. 26, p. 590, ch. 131, pp. 3184-86
3Yuan Shich. 26, p. 592, ch. 27, p. 603, ch. 40, p. 858

Yuan Shich. 28, pp.

628-9

"SYuan Shich. 30, p. 677, ch. 32, p. 718, ch. 124, p. 3058

®Yuan Shich. 30, p. 677

> 0On the titles of grand guardian and grand tutee, BarquhaThe Government of China. 31
8yuan Shich. 32, p. 718
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(Tuglug), the son
of Esen Buga and
grandson of
Boluhuan, the hea
of bitigchis in
Mongke'’s time”™®

[da]zong zhengfulater he served as minister of the Central Saredt

in the Censorate and as Grand Tut8r.

Kuokuochufi# [i#
i (Kokochi)

TheYuan Shrefers to Kuokuochu as[da]zong zheng[fu]
yarghuchi’®* He was among those who conspired with severatesin
against Taidingdi. Kokochu went with the othersStangdu. After
Taidingdi's death, Kokochu went (with the othes)td Dadu. When
this was discovered, Daulatshah killed them.

YonggutaiZ 15 &
(Ongghutai)

A dazong zhengfyarghuchi, after the rebels went to Shangdu, he
helped move emperor Taidingdi to Jiangliffg.

Tian Sun angix )
Anhui # K
(Alkhui)

In [1336] the princely yeke yarghuchi Tian Sun died] Anhui
becamealazong zhengfyeke yarghuchi, to deal with adultery, robber
fraud and deceit everywhef®

HE

Yan Tiemu'erjik

BRA5E (El Temur)

In [1337] [the emperor] ordered the prince El Tefrmubecomelazong
zhengfuyeke yarghuchi®

15
IEDEAI‘JZ!ﬁa

Shuosijianfii

a Kereit, the son of

In 1349 the yeke yarghuchi Shuosijian became S&heef Councillor

of the Central Secretariat and concurrently Oversethe Bureau of

Military Affairs. In 1352, thezhongshu pingzhang zhengSthuosijian

9 JagchidMenggu shi luncong. 307

"0yuan Shich. 134, pp

. 3251-2

*Iyuan Shich. 32, pp. 704, 706, 722; see afamn Shich. 22, pp. 477, 482; ch. 32, p. 721
%2yyan Shich. 32, p. 704

"%3yuan Shich. 39, pp. 833-4

"®4yuan Shich. 39, p. 839
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Yilianzhen, the sor
of Esen Bugd®

and the yeke yarghuchi Fushou assisted Toghtonguering

Xuzhou!®®

Fu Shouti 73, a

Tanguf®’

In 1352 he was appointed yeke yarghuchi; in theesgmar, together
with Shuosijian, he assisted Toghto in conqueringhou’®® Before
long he went to Jiangnan to serve as Privy Cownailf the Branch
Secretariat. Later he served in the regional catsan Jiangnan. Whe
Ming dynasty soldiers surrounded Jiging, he ledisos to the fight buf
the city could not resist any longer and walls waeached. All the
officials fled, but when others urged him to fleewaas angry and said
“I am an important official of this country; | wibnly survive if the city
survives; if the city is conquered | will die; wieeshould | go?”

Soldiers surrounded him and he was kilf&d.

Dielimishi 3% H 2
UN

In 1355, thedazong zhengfyarghuchi Dielimishi was made Privy
Councillor of the Gansu Branch Secretaffat.

Yuekuocha’erH
i %% 5
(Ugholchar?)

“In [1355] ... the great military officedazong zhengfyarghuchi
Yuekuocha’er left his job because he was woundédxhitie. He was

not seen again’*

Duo’erzhibards /K
HYF (Dorji-bal), a
descendant of
Mugqali in the

seventh generatior

N

In 1341 he was appointed as scholar in the Hackadamy. [...] He
was appointed atazong zhengfyarghuchi. When he listened to casq
he was always quoting the lalil{ng), finding out the facts. An old
colleague of h