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Chapter Six 
 

Crossing a Rubycon? The International 
Legal Framework for ISOs—Before and After 
Privatization 
 
 
Frans G. von der Dunk 

 
I. Introduction 
 
The present chapter analyzes the activities of international satellite organizations (ISOs), 
former ISOs, and private satellite operators from the perspective of the four principal in-
ternational space law treaties,1 consisting of the Outer Space Treaty,2 the Rescue and Re-
turn Agreement,3 the Liability Convention,4 and the Registration Convention.5 In addition, 
it considers a United Nations Resolution dealing specifically with Direct Broadcasting by 
Satellite,6 as it is one of the major categories of activities that international satellite organi-
zations such as INTELSAT and EUTELSAT have traditionally undertaken, as well as the 
International Telecommunication Union (ITU), which oversees the international regime 
developed to deal with frequency issues.7 

Analysis here will not deal with the general substance of these agreements, but only 
with the specifics they may provide for dealing with ISOs, as opposed to sovereign states, 
and ISOs now under private ownership. In particular, it will focus on the extent to which 
the transition from ISOs to supervisory IGOs-cum-private operators marks a watershed. 
While politically and economically this transition has often been characterized as a kind of 
“crossing of the Rubycon,” the question remains whether legally speaking that would be 
true as well. 
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2. The Outer Space Treaty and Non-State Actors 
 
Turning to the 1967 Outer Space Treaty and its establishment of a baseline legal regime for 
outer space activities including satellite communications, this Treaty very clearly distin-
guishes between state actors and non-state actors. The second category can then be further 
subdivided into intergovernmental organizations and private operators.8 It is by address-
ing the crossing of the boundary between those two subcategories that some light might 
be shed on the effects of the Treaty’s regime on the privatization process and vice versa, as 
well as on the way hybrid entities should be addressed from this perspective. The same 
general approach will also be followed with respect to the other treaties at issue, the afore-
mentioned UN Resolution and the legal regime developed in the context of the ITU. 
 
2.1. Intergovernmental Organizations and the Outer Space Treaty 
The focus of the present analysis is on the privatization of a handful of organizations which 
in their original versions, as will be seen, were clearly intergovernmental in nature: IN-
TELSAT,9 INMARSAT,10 and EUTELSAT.11 While to that extent the analysis of intergov-
ernmental organizations would also apply to such entities as INTERSPUTNIK12 and 
ARABSAT,13 the absence of full-fledged privatization in the latter two cases causes them 
to be absent from this analysis. Although INTERSPUTNIK has more recently moved to a 
construct similar to the original structure of INTELSAT, INMARSAT, and EUTELSAT, 
where the actual satellite operators conduct the day-to-day management of the system as 
opposed to the ruling body consisting of the states themselves, this level of “hybridization” 
would still not qualify INTERSPUTNIK as a private operator.14 
 
2.1.1. “Intergovernmental Organizations” 
By way of Articles VI and XIII, the Outer Space Treaty contains two relevant clauses spec-
ifying that its regime applies to international intergovernmental organizations (“IGOs,” 
which will be referred to as international satellite organizations or “ISOs,” wherever, in 
view of the focus of the present analysis, IGOs undertaking satellite communication activ-
ities are specifically addressed), meaning that non-governmental international organiza-
tions (“NGOs”) are not considered by those clauses.15 

Both clauses furthermore deal with specific consequences following from the fact that 
relevant activities are carried out with the crucial involvement of an international inter-
governmental organization. Interestingly, IGOs are viewed as mere platforms for individ-
ual states to cooperate, rather than as separate entities: the relevant cases are described as 
“where . . . [activities in the exploration and use of outer space] are carried on within the 
framework of international intergovernmental organisations.”16 This rather subordinated le-
gal status of IGOs is furthermore confirmed by the second paragraph, where “practical 
questions arising in connection with activities carried on by international intergovernmen-
tal organisations . . . shall be resolved by the States Parties to the Treaty either with the 
appropriate international organisation or with one or more States members of that inter-
national organisation, which are Parties to this Treaty.”17 

As such, states having a complaint about activities of an ISO are always entitled to refer 
to one or more of the member states of the latter, in case they do not wish to deal with the 
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ISO itself. This absence of a measure of true legal independence for ISOs in the interna-
tional community of space actors is largely the result of reluctance on the part of the Soviet 
Union at the time to grant IGOs such independent legal personality, and its insistence on 
“classical” state sovereignty as the lynchpin for dealing with any legal issues pertinent to 
outer space.18 

The same limited status for ISOs emanates from the other key article here, Article VI, 
which provides: “When activities are carried on in outer space . . . by an international or-
ganisation, responsibility for compliance with this Treaty shall be borne both by the inter-
national organisation and by the States Parties to the Treaty participating in such 
organisation.”19 Responsibility of an IGO without the possibility to refer (also) to its indi-
vidual member states, apparently, was not a feasible option. 

In other words, the concept of an IGO, whether involved in satellite communications or 
in other space activities, is clearly delineated, if not indeed defined, by its having sovereign 
states as members. This conforms of course to the general public international law concept 
of an IGO.20 As a consequence of such membership and the essentially public character of 
its tasks, responsibilities, and activities, IGOs have an institutionalized system for partici-
pation of member state representatives,21 may be granted secondary competencies to conclude 
international agreements of a treaty-like nature,22 and enjoy certain functional immunities 
and privileges based on those of sovereign states and their diplomatic representations.23 

Thus, in spite of their hybrid character (Public Telecommunication Operators and pri-
vate operators, such as COMSAT or KDD, as signatories to the underlying operating agree-
ments being in charge of the day-to-day running of the organization as well as providing 
for the financing and the revenue-sharing mechanism), prior to their privatization INTEL-
SAT, INMARSAT, and EUTELSAT were undoubtedly IGOs in the sense of the aforemen-
tioned Articles VI and XIII of the Outer Space Treaty. These ISOs were all composed of 
member states which were represented in the ultimate ruling body, and under whose con-
trol also the members of the chief governing body, consisting of representatives of the “sig-
natories,” were designated.24 Also, they had Headquarters Agreements and related 
Protocols on privileges and immunities in place with their respective host states: INTEL-
SAT with the United States,25 INMARSAT with the United Kingdom,26 and EUTELSAT 
with France.27 
 
2.1.2. The ISOs Post-Privatization 
The privatization process did not result in the complete elimination of IGO structures: IN-
TELSAT as an ISO was replaced by the International Telecommunication Satellite Organi-
zation or ITSO,28 INMARSAT by the International Mobile Satellite Organization or IMSO,29 
and EUTELSAT by EUTELSAT IGO.30 ITSO, IMSO, and EUTELSAT IGO are still com-
posed of member states as the ultimate bearers of competence to determine the legal struc-
ture, role, and personality of the organizations;31 and as such still undoubtedly qualify as 
IGOs. These three residual organizations continue to enjoy functional privileges and im-
munities, especially in their respective host states of the United States, the United King-
dom, and France.32 

In fact, it is merely the scope of tasks and competencies of these ISOs which has been 
greatly reduced when compared to their predecessors. With a view to the application of 
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the Outer Space Treaty, however, this does raise the question of whether these new IGOs 
are still materially impacted by the regime of the Outer Space Treaty, since Article VI 
thereof is concerned with “activities in outer space” and Article XIII with “activities in the 
use or exploration of outer space.” 

ITSO’s main purpose is now simply “to ensure, through the Public Services Agreement 
(PSA), that the Company provides, on a commercial basis, international public telecommuni-
cations services, in order to ensure performance of the Core Principles.”33 Article V of the 
ITSO Agreement further defines that purpose as “supervision,” imposing a general obli-
gation that “ITSO shall take all appropriate actions” to that end. Similarly, IMSO is “to 
ensure that the basic principles set forth in this Article shall be observed by the Company,”34 
and as for EUTELSAT IGO, “the primary purpose of EUTELSAT is to ensure that the Basic 
Principles set forth in this Article are observed by the Company Eutelsat S.A.”35 These are all, 
clearly, not “activities in outer space” in the sense of Article VI of the Outer Space Treaty. 

By contrast, and as a consequence, in the case of ITSO “the international telecommuni-
cations satellite organization’s space system is transferred” to Intelsat,36 in the case of IMSO 
it is Inmarsat which will henceforth operate the satellite system,37 whereas in the case of 
EUTELSAT IGO, “Eutelsat S.A. will be established to operate a satellite system and to provide 
satellite services and for this purpose, EUTELSAT’s assets and operational activities will be 
transferred to the Company Eutelsat S.A.”38 
 
2.2. Private Operators and the Outer Space Treaty 
While the Outer Space Treaty does not use the term “private,” essentially because of the 
aforementioned political issues the Soviet Union had with acknowledging legal personal-
ity of any other entities than states, it does without doubt encompass private actors in outer 
space such as operators of telecommunication satellites in the broader term “non-govern-
mental entities” of Article VI,39 as well as in the term “nationals” of Article IX.40 
 
2.2.1. “Authorization and Continuing Supervision” 
Article VI provides for the main requirement applicable here to private satellite communi-
cation operators with the clause stating that “the activities of non-governmental entities in 
outer space, including the Moon and other celestial bodies, shall require authorisation and 
continuing supervision by the appropriate State Party to the Treaty.” This clause is widely 
perceived to provide the most fundamental basis for national space laws and/or licensing 
systems for private space activities,41 noting at the same time that the precise definition of 
“the appropriate state” is still subject to discussion.42 Several authors in addition have 
claimed that, without such proper authorization and continuing supervision, private ac-
tivities in space would actually be prohibited, as far as international space law is con-
cerned, since Article I of the Outer Space Treaty expressly limits the freedom to explore 
and use outer space to states.43 

At the same time, Article VI determines that the state(s) whose national activities are 
concerned would remain responsible in any event, effectively comprising such activities if 
conducted by non-governmental entities on the same footing.44 Thus, in case those activi-
ties would transgress the boundaries set by international (space) law, the state(s) con-
cerned would have to be addressed for repairing such an internationally wrongful act 
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regardless of whether and to what extent such authorization and supervision had been 
provided. This, obviously, would include private operators of satellite systems for com-
munication purposes.45 

Furthermore, it has been a comprehensive and uniform general practice for states not 
to question whether private activities in outer space conducted by operators within the 
jurisdiction of other states have actually been licensed by those states, nor is there any in-
ternational custom of international public notification of granting such licenses. The result-
ing general absence of protests from states to cases where other states might have allowed 
such private activities to go ahead without any specific license or authorization constitutes 
a major argument for concluding that non-authorized and/or non-supervised activities do 
not violate any rule of space law by the mere fact of such lack of authorization and/or 
supervision.46 

Indeed, it would seem impractical for other states to merely call a state to account for 
not having (properly) authorized and/or continuously supervised certain private space ac-
tivities if such space activities would not actually have violated substantive obligations 
under space law. Hence, the more appropriate view would seem to be that the freedom for 
states to explore and use outer space subsumes the corresponding freedom for their private 
entities, even if not authorized and supervised; but under no circumstance would such an 
absence of authorization and supervision detract from the state’s responsibility for the pri-
vate space activities at issue, and actually would enlarge the extent of the violation of rel-
evant treaty obligations.47 The absence of specific authorization and/or supervision from 
such a perspective could be read as a blank approval by the state to conduct the activities 
concerned, since it will be held responsible regardless; it (presumably knowingly) accepts 
the risk that its responsibility will be invoked, yet has not chosen to develop and/or apply 
any specific authorization and/or supervision regime. 

It is once such activities come to be in violation of material rules of international (space) 
law that states concerned would invoke the responsibility of the relevant other state(s) in 
order to see the violation stopped and/or reparation provided. This key principle of inter-
national state responsibility goes back to the famous Chorzow Factory case of 1928, where 
the Permanent Court of International Justice stated that the fundamental legal consequence 
of state responsibility for an international wrongful act would be an obligation for the re-
sponsible state to provide for “reparation,” such reparation usually taking the form of ei-
ther restitutio in integrum, compensation (usually in case only of material harm) and/or 
satisfaction.48 
 
2.2.2. ‘‘National Activities (in Outer Space)” 
The other major issue debated in the context of Article VI and its application to private 
actors concerns the scope of the concept of “national activities (in outer space).” Without 
detailing the many discussions on the topic and the many definitions or circumscriptions 
offered,49 the current status as regards the definition of “national activities” lacks clarity on 
the international level. This leads those states that find themselves compelled to implement 
the authorization and supervision clauses of Article VI by means of national laws and/or 
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licensing systems to follow their own preference in applying such laws or systems to na-
tionals (including companies with their respective nationality) and/or to anyone operating 
from their territory, and/or through still other channels for exercising jurisdiction.50 

Article IX of the Outer Space Treaty refers to the more limited context where states are 
aware “that an activity or experiment planned by it or its nationals in outer space . . . would 
cause potentially harmful interference with activities of other States Parties in the peaceful 
exploration and use of outer space,” in which case such states “shall undertake appropriate 
international consultations before proceeding with any such activity or experiment.” In 
other words, a specific obligation for states to consult with other states in certain scenarios 
involving their respective national companies (including in cases of satellite communica-
tion activities) is added to the all-encompassing obligation to be held accountable for the 
activities of those companies in case of transgressing the boundaries imposed by interna-
tional (space) law in this respect. 
 
2.2.3. The Private Character of Intelsat, Inmarsat, and Eutelsat and Their Licensing 
There can be no doubt that Intelsat, Inmarsat, and Eutelsat are private companies. They do 
not have a membership of sovereign states but are principally owned by shareholders 
(among which may be found some public authorities, but in an essentially private capac-
ity), and they do not enjoy any of the financing or immunity-related privileges that IGOs 
can enjoy.51 This means they are to be authorized and supervised, as far as Article VI is 
concerned, by “the appropriate State,” and under Article IX by the state whose “national-
ity” they carry (which under general international law used to refer to the state where the 
private operator is incorporated and headquartered).52 Since in all three cases the state of 
registration is identical to the state of headquartering, Intelsat (headquartered in Washing-
ton at least for its administrative and operational purposes, as was the old INTELSAT) 
qualifies as a US company, Inmarsat (headquartered in London, as was the old INMAR-
SAT) as a British one, and Eutelsat (headquartered in Paris, as was the old EUTELSAT) as 
a French one.53 With respect to Intelsat, it should be added that essentially it was the ad-
ministrative headquarters, including the satellite operational control functions, which re-
mained in the United States,54 as the formal incorporation of the holding company has 
recently moved to Luxembourg from Bermuda, a UK dependency where it was originally 
established. 

The United States thus applies its Communications Act of 1934,55 as amended by the 
Telecommunications Act of 1996, as the national act providing for authorization and su-
pervision in the sense of Article VI, to Intelsat. The Act provides for a licensing obligation 
of all persons using or operating “any apparatus for the transmission of . . . communica-
tions or signal by radio” from within the territorial or quasi-territorial jurisdiction of the 
United States.56 The Federal Communications Commission (FCC), the US government 
agency which authorizes and supervises US communications activities and operators, spe-
cifically declared in 1970 that the Communications Act was applicable to satellite commu-
nications.57 

With reference to the two other countries formally involved in Intelsat, it should be 
pointed out that Luxembourg, the country of formal incorporation of the parent holding 
company,58 does not have a national space law yet, which essentially makes application of 
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US national law as per the above undisputed. In the case of the United Kingdom, which 
does have its Outer Space Act,59 there are no actual satellites deployed at the orbital loca-
tions and operating in the frequency assignments for which the United Kingdom serves as 
the Notifying Administration at this time, leaving any potential role for the United King-
dom in this regard in a relatively passive state.60 

In the case of Inmarsat, the United Kingdom does require Inmarsat to hold a license 
under the UK Outer Space Act, as it obliges any UK operator procuring the launch of a 
satellite, operating it or conducting any other activity in outer space to obtain a license in 
accordance with its terms.61 In addition, in view of the telecommunication activities con-
ducted by its space system, Inmarsat is also required to comply with any relevant require-
ments under the UK Telecommunications Act; the mere existence of a license under the 
Outer Space Act does not take away such a requirement.62 

As for France, the privatization or restructuring of EUTELSAT, resulting in the estab-
lishment of the French company Eutelsat S.A., presented a major reason for recently enun-
ciating a national space law where none had existed before.63 The new Act obliges Eutelsat 
to hold a French license, as it requires “any . . . juridical person carrying out a space oper-
ation” (which includes “ensuring the commanding of a space object during its journey in 
outer space”), if such operator is of French nationality, to be authorized by the French au-
thorities under the Law.64 
 
2.3. The “Boundary” Issue under the Outer Space Treaty 
From the above analysis, the essential boundary between application of the Outer Space 
Treaty to ISOs and such application to private companies becomes clearly visible. The main 
difference between the two categories under the Treaty itself, it may be noted, consists in 
the requirements of authorization and continuing supervision under Article VI and of con-
sultation in cases of potentially hazardous activities under Article IX as far as the latter is 
concerned, although this may be more of a formal distinction. ISOs in practice will operate 
under some system of authorization and possibly also supervision by their member 
states—only, in this case, through their governing multilateral treaties and statutes instead 
of through a single-state licensing process. Similarly, Articles VI and XIII jointly make clear 
that states are also required to consult in appropriate cases targeted by Article IX since 
ISOs are principally viewed as “frameworks” for state activities, not as independent actors 
whose responsibilities are separate or to be separated from those of their member states. 

In any privatization process, as far as such a formal distinction goes, the Rubycon is 
crossed the moment the entities in question no longer consist of member states.65 At that 
point in time, they come to fall under a single state’s international responsibility as op-
posed to the joint responsibility of the member states—in the case of Intelsat, the United 
States; Inmarsat, the United Kingdom; and Eutelsat, France. 

This single-state responsibility arises notwithstanding the continuing existence of ITSO, 
IMSO, and EUTELSAT IGO respectively and their exercise of legally entrenched control 
and supervision activities over the three now private companies, as such control and su-
pervision remain limited to a few explicitly delineated public interest aspects. 

Thus, ITSO can “take all appropriate actions, including entering into the Public Services 
Agreement, to supervise the performance by the Company of the Core Principles;” the 
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legally binding PSA with the company being the principal instrument for ITSO to make 
sure Intelsat will provide its services with “global connectivity and global coverage,” con-
tinue to “serve its lifeline connectivity customers” and “provide non-discriminatory access 
to” Intelsat’s satellite capacity.66 Interestingly, at least for the first twelve years since pri-
vatization was realized the costs involved in running ITSO will be met “by the retention 
of certain financial assets at the time of transfer of ITSO’s space system to the Company.”67 

IMSO likewise has a Public Service Agreement in force with Inmarsat, spelling out the 
details of the obligations of the latter subject to supervision and control by the former.68 
The IMSO Assembly consequently is entitled “to take any steps or procedures necessary 
to ensure observance by the Company of the basic principles, as provided for in Article 4, 
including approval of the conclusion, modification and termination of the Public Services 
Agreement under Article 4(1).”69 These basic principles oblige Inmarsat to ensure the con-
tinued provision of global maritime distress and safety satellite communications services, 
to provide services without discrimination on the basis of nationality, to act exclusively for 
peaceful purposes, to serve—at least in principle—all areas where there is a need for mo-
bile satellite communications, giving due consideration to the rural and the remote areas 
of developing countries, and to operate in a manner consistent with fair competition.70 Also 
IMSO is essentially funded by the company it is charged to supervise and control, at least 
to the extent of costs concerning the “establishment and operation of the Secretariat; the 
holding of Assembly sessions; and the implementation of any measures taken by the Or-
ganisation in accordance with Article 4 to ensure that the Company observes the basic 
principles.”71 

Finally, EUTELSAT IGO once again has largely followed the path of ITSO, although 
here the Public Services Agreement has been labeled “Arrangement,” defined as “the Ar-
rangement between EUTELSAT and the Company Eutelsat S.A. having as its purposes to 
define the relationship between EUTELSAT and the Company Eutelsat S.A. and their re-
spective obligations and in particular to provide the framework that will enable EUTEL-
SAT to oversee and ensure the observance by the Company Eutelsat S.A. of the Basic 
Principles.”72 These Basic Principles pertain to universal service obligations, pan-European 
coverage by the satellite system, nondiscrimination, fair competition, and due adherence 
to rights and obligations under international law such as the ITU Radio Regulations for the 
use of frequencies deriving from the operation of the space segment transferred from EU-
TELSAT IGO to Eutelsat.73 EUTELSAT’s main organ, the Assembly of Parties, conse-
quently has the mandate inter alia “to consider and to review the activities of the Company 
Eutelsat S.A. which relate to the Basic Principles,” “to ensure observance by the Company 
Eutelsat S.A. of the Basic Principles, in accordance with the Arrangement” and “to take the 
appropriate decisions in order to ensure continuity regarding rights and obligations under 
international law” as referred to before.74 Also in the European context, the company basi-
cally has to pay: “The costs incurred in establishing and operating the Secretariat, includ-
ing, but not limited to rent and associated costs of maintaining office premises, salaries and 
emoluments of staff, costs of organising and holding meetings of the Assembly of Parties, 
the costs of consultations between EUTELSAT and the Parties and other organisations and 
costs of applying measures taken by EUTELSAT under Article III to ensure that the Basic 
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Principles are observed by the Company Eutelsat S.A. shall be borne by the Company Eu-
telsat S.A. in accordance with paragraph a) of Article V, within the relevant ceilings set 
forth in the Arrangement.”75 

Thus, it may be concluded that in each case crossing the Rubycon toward privatization 
has resulted in the new operators now being subjected to formalized and explicit require-
ments as to their key international public duties, accompanied by substantial legal and 
jurisdictional tools for the revamped IGOs to ensure conformity with those requirements. 
By contrast, in the context of the ISOs prior to privatization such public duties were con-
sidered to be sufficiently guaranteed by the control of the totality of their member states 
through the governing bodies. 

The explicit character of those public duties and the need to preserve them in a privat-
ized environment may well turn out to be an interesting development not only in the specific 
context of those respective IGOs and former ISOs but also for the broader development of 
international space law, if only because the conflicts between commercial interests and 
general public interests are now more likely to lead to proper legal disputes requiring legal 
solutions, as opposed to being dealt with at an international political (member state) level. 

At the same time it should be reiterated that the United States, the United Kingdom, 
and France remain the primary addressees of any question of legality of the operations of 
Intelsat, Inmarsat, and Eutelsat respectively. Beyond the core public duties addressed in 
the Public Service Agreements—which essentially concern entitlements for (certain) mem-
ber states of ITSO, IMSO, and EUTELSAT IGO—these three states will be held accountable 
by third-party states. Here also any such disputes would more readily be handled in 
proper legal terms in view of the applicable domestic regimes of authorization and contin-
uing supervision, including national space law. 
 
3. The Rescue Agreement and Non-State Actors 
 
3.1. Intergovernmental Organizations and the Rescue Agreement 
Where the Outer Space Treaty specifically mentioned intergovernmental organizations yet 
did not acknowledge or grant them any substantive measure of independent legal person-
ality, in elaborating Articles V and VIII thereof76 the Rescue Agreement went one step fur-
ther with a view to IGOs. It provided namely that “for the purposes of this Agreement, the 
term ‘launching authority’ shall refer to . . . , where an international intergovernmental 
organisation is responsible for launching, that organisation,” if three further conditions 
would be fulfilled:77 (1) the majority of the IGO’s member states being parties to the Outer 
Space Treaty; ( 2) the majority of the IGO’s member states being parties themselves to the 
Rescue Agreement; and (3) the IGO issuing a formal declaration of “its acceptance of the 
rights and obligations provided for in this Agreement.”78 Since the concept of the “launch-
ing authority” pointed to the entity principally enjoying the rights proffered by the Agree-
ment,79 this clause essentially allowed ISOs to become, to a considerable extent, equated to 
states for the purpose of the Agreement’s regime. 

Neither INTELSAT, nor INMARSAT, nor EUTELSAT, however, have issued such a dec-
laration;80 in any case where these ISOs would have been interested in recovering a satellite 
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they would have had to call upon one or more of their member states, or through the con-
tract with the launching authority upon such authority, to ensure these interests were be-
ing recognized and respected. This situation has persisted with ITSO, IMSO, and 
EUTELSAT IGO after the privatization of the operators was finalized, although the lack of 
direct involvement of these IGOs with the satellites and satellite operations themselves 
makes this a rather theoretical point.81 It would be hard to derive from the roles of ITSO, 
IMSO, and EUTELSAT IGO a status of “launching authority,” which after all is defined as 
being “responsible for launching” of the satellite at issue.82 As following from earlier anal-
ysis, ITSO, IMSO, and EUTELSAT IGO now act in a purely reactive mode to decisions on 
launching and operating satellites that are made by Intelsat, Inmarsat, and Eutelsat—and 
then only to the limited extent of ascertaining their compliance with certain international 
public duties. 

Finally it should be noted that the equation of IGOs to states for the purpose of the 
Rescue Agreement is limited to the substantial obligations related to (rescue and) recovery 
of astronauts and spacecraft; the concept of the “launching authority” does not play a role 
in the context of any procedural issues such as the possibilities to amend the Rescue Agree-
ment.83 
 
3.2. Private Operators and the Rescue Agreement 
Contrary to the Outer Space Treaty, the Rescue Agreement does not make any reference to 
private parties, not even under a broad concept of “nongovernmental entities.” In addition 
to the general lack of perception that private enterprise might be interested in space activ-
ities and the political resistance of the former Soviet Union to legal recognition of private 
space activities, the absence of any reference to private parties was also due to the focus of 
the Agreement on manned spaceflight and assistance to astronauts, where such participa-
tion was expected least of all.84 

For private operators, this means that relevant legal rights and obligations are com-
pletely subsumed under those of the contracting state concerned as “launching authority,” 
consistent with the general approach on this set forth in particular in Article VI of the Outer 
Space Treaty.85 In addition, the Rescue Agreement has been argued above to essentially 
constitute an elaboration of two specific Articles of the Outer Space Treaty. 

As a consequence, on the side of claiming rights under the Agreement, the state(s) qual-
ifying as the launching authority(ies) for a telecommunication satellite would have to take 
up the cause of the private operator in case the latter is seeking, for example, for return 
and recovery of its satellite. For Intelsat, at least the United States would be such a “launch-
ing authority” and “contracting party,” for Inmarsat the United Kingdom and for Eutelsat 
France. 

In addition, however, possibly one or more other states might also qualify as “launching 
authority.” Take the example where Intelsat would choose to launch one of its satellites 
from Bajkonour, a Russian facility located on the territory of Kazakhstan. The concept of 
the “launching authority” has not been defined by the Rescue Agreement beyond the state 
or IGO “responsible for launching.”86 Noting however that most experts tend to blend the 
notion of “launching authority” with the later one of the “launching state,” which has been 
defined by the Liability and Registration Conventions in greater detail,87 any launch from 
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Bajkonour would make both Russia and Kazakhstan launching states and therefore might 
also qualify them as launching authorities for the purpose of the Rescue Agreement. 

The only problem here would be that the Rescue Agreement throughout refers to the 
concept of “launching authority” explicitly in the singular . With, in the example given, the 
United States, Russia, and Kazakhstan effectively all sharing the “responsibility” for the 
launch, under a strict interpretation the question would arise which state would be the 
“most responsible” one so as to most logically qualify as the launching authority.88 Or 
should the explicit singularity of the “launching authority” be considered effectively over-
ridden, outdated by later developments regarding the possible plurality of the “launching 
state” under the Liability and Registration Conventions?89 

On the other hand, for those private operators that would find themselves confronted 
with complaints emanating from obligations following from the Rescue Agreement, the 
launching authority would be the relevant contracting party to the Agreement to defend 
against legal claims, although this would be largely theoretical. Private operators would 
not likely become involved in scenarios where they would be able to play a substantial role 
in “rescuing” or returning a satellite. At best, it could be imagined that a satellite operator 
would be the first to receive or discover “information . . . that the personnel of a spacecraft 
have alighted on the high seas or in any other place not under the jurisdiction of any State,” 
triggering the relevant obligations for the contracting party.90 

In such cases, it would seem to be exclusively the United States in respect of Intelsat, the 
United Kingdom in respect of Inmarsat, and France in respect of Eutelsat which would be 
held to answer such claims, although it could not be excluded that, for example, the oper-
ation of a particular Inmarsat satellite conducted from US territory might trigger US re-
sponsibility in addition to that of the United Kingdom. The concept of “national activities” 
determines the scope of the international responsibility addressed by Article VI of the 
Outer Space Treaty, and such “national activities” could very well encompass, next to ac-
tivities conducted by nationals of the state concerned (the United Kingdom in the case of 
Inmarsat), activities conducted from the territory of another state concerned (in this exam-
ple the United States).91 
 
3.3. The “Boundary” Issue Under the Rescue Agreement 
In the absence of any reference to private operators or non-governmental entities and with 
“international intergovernmental organisations” for the purposes of the Agreement de-
fined in no greater detail than precisely by the reference to “intergovernmental,” the cru-
cial dividing line between IGO/ISO and private operator remains the same as that 
discussed with respect to the Outer Space Treaty.92 INTELSAT, ITSO, INMARSAT, IMSO, 
EUTELSAT, and EUTELSAT IGO thus all respectively qualify as IGOs for the purpose of 
the Rescue Agreement, whereas Intelsat, Inmarsat, and Eutelsat clearly do not. 

The main result of the privatization process in this context then is that the actual opera-
tors of the three satellite systems since being privatized can no longer claim rights of re-
covery and return directly even in theory, as dependent upon a relevant declaration under 
Article 6, but now in any case would require their respective launching authority (or 
launching authorities) to do so. 
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In addition, they would not be held directly responsible under international space law 
for any possible violations of the relevant obligations, in this case referring to issues of 
rescue, recovery, and return. However, as discussed above, when it comes to possible vio-
lations of any rules of space law under the Outer Space Treaty, in the case of an ISO there 
would always be a residual responsibility for those states members of the ISO, so that the 
difference in that respect would not be very substantial. 
 
4. The Liability Convention and Non-State Actors 
 
4.1. Intergovernmental Organizations and the Liability Convention 
The Liability Convention is generally perceived to constitute an elaboration of Article VII 
of the Outer Space Treaty, establishing a more detailed set of liability rules based upon the 
fundamental principle of liability created by it.93 The Convention specifically refers to “in-
ternational intergovernmental organizations” in just two of its clauses: one on the specific 
issue of definition of damage compensable under the Convention,94 the other having a fun-
damental effect on the scope of the Convention ratione materiae rather akin to the formula 
of Article 6 of the Rescue Agreement. 
 
4.1.1. The secondary Status of IGOs under the Convention 
As to the latter, Article XXII(1) of the Liability Convention provides: “In this Convention, 
with the exception of Articles XXIV to XXVII, references to States shall be deemed to apply 
to any international intergovernmental organisation which conducts space activities if the 
organisation declares its acceptance of the rights and obligations provided for in this Con-
vention and if a majority of the States members of the organisation are States Parties to this 
Convention and to the Treaty on Principles Governing the Activities of States in the Explo-
ration and Use of Outer Space, including the Moon and Other Celestial Bodies.” Member 
states of an IGO, furthermore, are charged specifically with trying to get that IGO to make 
such a declaration.95 

The Convention thus requires the same three conditions to be fulfilled as in the case of 
the Rescue Agreement. Further, like the Rescue Agreement, the “partisanship” of an IGO 
in its own right is limited to the substantive rights and obligations, where Articles XIV 
through XX deal with the Claims Commission as the dispute settlement mechanism of-
fered by the Convention to states parties. Article XXI deals with the possible need to render 
assistance in case of large scale dangers to human life and Articles XXIII through XXVIII 
deal with procedural issues and formalities.96 

More clearly than in the Rescue Agreement, however, the legal personality potentially 
granted to ISOs is of a secondary nature. When the ISO in its quality of “launching state”97 
has become liable for damage caused by its space object, any claim for such damage should 
be addressed firstly to the organization itself, yet in a second instance, “where the organi-
sation has not paid, within a period of six months, any sum agreed or determined to be 
due as compensation for such damage, . . . the claimant State [may] invoke the liability of 
the members which are States Parties to this Convention for the payment of that sum.”98 
Six months, however, is not a terribly long period for an ISO to deal with an international 
liability claim under the Liability Convention. 
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In other words: behind the “surface” liability of an ISO there would always lie a “base-
line” liability of the individual member states; such states can never use the ISO as a shield 
against any obligation to see the victim duly compensated and would be instead be incen-
tivized to arrange for a proper handling of such claims in the context of the IGO prior to 
such event.99 Such arrangements would have to deal most importantly with questions (1) 
regarding contributions to any liability claim to be paid by an ISO by those of its member 
states not parties to the Liability Convention (and hence to that extent not under a self-
evident obligation to carry their share of the ISO’s liability), and (2) whether the propor-
tionality criterion to be used for such cases should refer to the overall respective contribu-
tions made to the ISO, the respective contributions made to the particular satellite, a 
general calculation of GNP or any combination of those and/or other criteria. Thus, if the 
ISO is unable to pay the claim directly, the victim could still seek compensation from the 
member state. 

On the other hand, if an ISO would become the victim of damage compensable under 
the Convention, its legal status is even more secondary, as “any claim, pursuant to the 
provisions of this Convention, for compensation in respect of damage caused to an organ-
isation which has made a declaration in accordance with paragraph 1 of this article shall 
be presented by a State member of the organization which is a State Party to this Conven-
tion.’’100 

Clearly, an ISO is not an autonomous entity whose intergovernmental composition is 
irrelevant, presenting a public version of a “corporate veil” hiding the individual interests 
of the “shareholders.”101 As seen before in the context of Articles VI and XIII of the Outer 
Space Treaty, the ISO in such cases is considered in essence to be a vehicle for a number of 
states to act collectively, stimulating states to use it also as a vehicle for dealing with joint 
liabilities for the activities of the ISO. 
 
4.1.2. The Special Case of EUTELSAT IGO 
Among the three original ISOs which are the object of current analysis, EUTELSAT is the 
only one to have actually declared its acceptance of rights and obligations under the Lia-
bility Convention by means of a relevant declaration.102 While that declaration may persist 
also with respect to the EUTELSAT IGO which took the place of the old “EUTELSAT,”103 
it remains to be seen what this means in light of the fact that any space operations of note—
the kind of activities potentially triggering application of the Liability Convention—have 
been transferred to Eutelsat in the course of the privatization process. 

On the “defendant-side,” with a view to the definition of the “launching State,” applica-
bility of the Convention could only become an issue to the extent that EUTELSAT IGO 
would itself “procure” the launch of another satellite on behalf of Eutelsat.104 Such a situa-
tion, however, would now be highly unlikely, as the main legislative efforts driving pri-
vatization of the ISOs called for operational independence of the private operator from the 
supervising public entity. For Europe, the 1994 EU Satellite Directive required full-fledged 
privatization of the ISOs inter alia through deletion of any special or exclusive rights, state 
aids of any sorts as well as other benefits IGOs could derive from such a status.105 Likewise, 
for the United States the 2000 ORBIT Act106 required privatization to be comprehensive in 
order to allow fair competition of the privatized former ISOs with private operators that 
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did not evolve from ISOs, such as PanAmSat, which had lobbied vehemently with the US 
government to get it to ensure a level playing field in those respects.107 

On the “claimant-side,” EUTELSAT IGO by its declaration would still qualify as an IGO 
entitled under Article XXII of the Convention to the rights and duties of states under the 
Convention, but, as discussed, for assertion of a claim for compensation of damage suf-
fered, it would depend upon a member state. The sole difference being that, were EUTEL-
SAT IGO to be treated as the entity itself suffering damage (namely “through” the private 
operator it is monitoring following the privatization of the operations, as if by proxy), any 
EUTELSAT IGO member state could be called upon to assert a claim on behalf of Eutelsat. 
However, if such damage could not be legally constructed so as to give rise to implemen-
tation of the EUTELSAT declaration, only France (as the state of nationality of Eutelsat) 
would be entitled to put forward such a claim. 
 
4.2. Private Operators and the Liability Convention 
Like the two other space treaties discussed so far, the Liability Convention does not spe-
cifically refer to private enterprise, although it does make reference to “juridical persons” 
a few times in the context of defining compensable damage under the Liability Conven-
tion.108 
 
4.2.1. The Proper Place of Private Operators under the Convention 
On the “liability-side,” as a consequence of the four criteria to become a liable entity de-
fined as “launching State” (every “State which launches or procures the launching of a 
space object . . . [or] from whose territory or facility a space object is launched” qualifies as 
a “launching State,” and hence is liable for damage caused by the space object concerned 
under the Convention)109 no measure of private involvement in the space object concerned, 
whether it concerns its manufacture, its launch, its ownership, its operation, or its usage, 
is relevant at the international level. Regardless of such private involvement, a particular 
state will be held liable under the Liability Convention once it qualifies as a launching state, 
and whether and to what extent it would be able to have recourse to any private entity 
involved is not a matter of the Convention itself, or for general international law for that 
matter. 

The Liability Convention, in contrast to the Rescue Agreement and its concept of “launch-
ing authority” as discussed before, allows for multiple states to qualify as a “launching 
state,” and specifically establishes joint and several liability in cases where more than one 
state qualifies as such.110 Thus, if Intelsat were to launch a satellite from Bajkonour, the 
United States as well as Russia and Kazakhstan would qualify as launching states. The 
resulting joint and several liability is a matter for the states concerned to deal with. For 
example, Russia and Kazakhstan have concluded an ongoing agreement that any liability 
claims addressed at Kazakhstan as a consequence of Bajkonour-launches will be reim-
bursed by Russia.111 This bilateral inter-party arrangement, however, clearly cannot dero-
gate from the liability as such of Kazakhstan under the Liability Convention. 

The issue of reimbursement by the private operator, the de facto “causator” of the dam-
age (as well as the establishment of other means of legal control over, and involvement 
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with, such private participation) as a consequence of the definition of the liable entity (en-
tities) through the concept of the “launching state” becomes a matter of domestic action. 
Notably, this would take the form of the drafting of national space legislation or national 
licenses providing for a reimbursement obligation, and—if considered requisite—attendant 
obligations of financial security, insurance, technical, and operational expertise, and ap-
propriate other measures to limit the opportunities that damage would actually be caused. 

And indeed, in a number of instances individual states have taken care to oblige satellite 
operators (as well as other private companies active in outer space so as to run the risk of 
causing damage compensable under the Liability Convention) (1) to take out a license be-
fore being allowed to commence or continue their activities; ( 2) to accept in such a license 
the obligation to reimburse the licensing state for claims the latter might have to pay out 
under the Liability Convention, either without or up to a limit; and (3) to insure, at least 
up to a certain amount, against such a reimbursement obligation.112 

The Liability Convention, however, by its approach to handling liability, gives rise to a 
peculiar situation here: essentially it is not a space activity causing damage in a particular 
case which leads to the liable entity or entities, but the space object involved in that activity, 
where the launch then points to the liable entity or entities.113 That complete focus on the 
launch, however, and on the state(s) crucially involved therein as per the fourfold criterion, 
essentially means “once a launching state, always a liable state.”114 In turn, in domestic 
legal mechanisms devised to handle such liability in cases of private involvement, the fo-
cus will be largely on such involvement in the launch, as opposed to, for instance, the sat-
ellite operations themselves. 
 
4.2.2. Private Operators (Such as Intelsat) and US National Space Law 
This is most clear in the US case, relevant to Intelsat, as the United States has different 
licensing regimes for private involvement in launching (and other forms of space transpor-
tation), satellite communications,115 and satellite remote sensing,116 respectively, whereas the 
regime providing for liability-reimbursement and related insurance obligations is incorpo-
rated exclusively in the first-mentioned regime. 

Here, the Commercial Space Launch Act Amendments of 1988, now codified in their 
latest rendition as part of the United States Code,117 provided that anyone licensed under 
the Act “shall obtain liability insurance or demonstrate financial responsibility in amounts 
to compensate for the maximum probable loss from claims by . . . a third party for death, 
bodily injury, or property damage or loss resulting from an activity carried out under the 
license.”118 That insurance is to cover inter alia the US government against such claims as 
may arise under the Liability Convention.119 The “maximum probable loss” referred to in 
this key clause is to be determined by the Secretary of Transportation (read the Office of 
the Associate Administrator for Commercial Space Transportation as mandated by the for-
mer), but any possible amount to be derogated under this concept would be capped by 
either “the maximum liability insurance available on the world market at reasonable cost” 
or US$500,000,000, whichever is the lower.120 

Most importantly, however, the particular licensing obligation entailing such further 
responsibilities applies only to anyone wishing “to launch a launch vehicle or to operate a 
launch site . . . in the United States,” as well as any “citizen of the United States . . . [wishing] 
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to launch a launch vehicle or to operate a launch site . . . outside the United States”—not, for 
example, to someone only operating the satellite launched and/or having ordered such 
launch.121 

Any private satellite operator, even if a US company in legal terms (like Intelsat) and 
operating its satellites from US soil (as Intelsat at least partially does), would at best come 
in touch with these rules indirectly. This would occur namely only to the extent it would 
have its satellites launched by an operator that is subject to the above licensing require-
ments, and may wish to derogate, as part of the launch contract, (part of) those liabilities 
to the satellite operator. Most likely, relevant provisions would focus on damage caused 
as a consequence of negligence or gross negligence on the part of the launch provider al-
ternatively satellite operator, noting that the baseline standard of practice in such contracts 
is a cross-waiver of liability, or on cases where the damage was caused unequivocally after 
the launch phase had ended and the satellite was on its own. Ultimately, however, what-
ever provisions end up in the contract are a matter of negotiation between the two contrac-
tual partners, not a matter of international or (generally speaking) of national space law. 
 
4.2.3. Private Operators (Such as Inmarsat) and UK National Space Law 
In contrast to the United States, the United Kingdom and France have single “framework” 
acts dealing ratione materiae with the comprehensive range of space activities, including 
satellite operations. Inmarsat, a body “incorporated under the law of any part of the United 
Kingdom,” not being a launch provider itself has to procure the launches of its satellites 
by launch service providers (whether these are governmental or private), yet under the UK 
Outer Space Act it does indeed require a license for each such activity.122 

The Outer Space Act then also imposes upon the licensee the obligation to “indemnify 
Her Majesty’s government in the United Kingdom against any claims brought against the 
government in respect of damage or loss arising out of activities carried on by him to which 
this Act applies.”123 As for insurance, it is left to the licensing authorities to impose such an 
obligation as well as any limit to it.124 At the policy level it has become standard practice to 
impose such an obligation, with moreover a standard cap on third-party liability insurance 
being applied of (currently) some €60,000,000, some US$80,000,000 at today’s rates.125 

In view of the aforementioned focus of the international liability regime as per the Lia-
bility Convention on the launch for the purposes of determining liability, it may appear 
unlikely that the UK authorities would impose such an insurance requirement for a satel-
lite operator (as opposed to a launch operator) without further ado. 

However, the reference to “procurement” of a launch as itself requiring a license under 
the Act may signify that the procurement of a launch by a private UK company such as 
Inmarsat should be read as procurement of that launch by the United Kingdom itself, mak-
ing that state liable under the Liability Convention in case damage would be caused by the 
satellite thus launched. To be sure, Article I(c) sub (i) of the Liability Convention speaks of 
“a State which . . . procures the launching of a space object”; yet many experts would hold 
the reference to “a state” to include any private company subsumed under that state, in 
line with the general equation by Article VI of the Outer Space Treaty of private activities 
with governmental activities for the purpose of international space law.126 Consequently, 
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Inmarsat may indeed be required under its license to take out insurance, essentially be-
cause the UK authorities do not exclude the possibility that their liability may be called 
upon internationally so as to lead to the obligation to compensate damage caused by an 
Inmarsat satellite. 
 
4.24. Private Operators (Such as Eutelsat) and French National Space Law 
Similarly in France, Eutelsat would be subject to a licensing obligation, as there is no doubt 
that the company qualifies as a “juridical person whose headquarters are located in France 
. . . intending to procure the launching of a space object” in addition to being a “French 
operator intending to command such an object during its journey into space.”127 “Opera-
tor” is defined as “any natural or juridical person carrying out a space operation under its 
responsibility and independently,” whereas the term “space operation” includes “any ac-
tivity consisting . . . of ensuring the commanding of a space object during its journey in 
outer space.”128 

Under Article 4 of the Law on space activities, Eutelsat has to be pronounced financially, 
professionally, and technically healthy by the French authorities in order to have a request 
for a license positively considered. More importantly, it has to “have and maintain, as long 
as it can be held liable pursuant to Article 13 and for the amount set out in Articles 16 and 
17, insurance or another financial guarantee,” which “must cover the risk of having to 
compensate for the damages that could be caused to third parties” up to the relevant 
amount, and must cover inter alia “1° The Government and public bodies; 2° The European 
Space Agency (ESA) and its Member States; 3° The operator and the persons having taken 
part in the production of the space object or in the space operation”—of course each to the 
extent these may be faced with claims for compensation.129 The reference to ESA and its 
member states under 2° takes into account in particular the potential for Arianespace 
launches to lead ESA and/or its member states to become liable,130 whereas the reference 
under 3° covers inter alia product liability at the international level, something not as such 
addressed by the Liability Convention. Interestingly, Article 15 allows operators from 
other member states of the European Union (plus those of the European Economic Area)131 
the same possibility as a French operator to avail itself of the maximum liability arrange-
ments under a license.132 

In view of the quoted reference to Article 13, Article 6 essentially reiterates some of the 
provisions of the Liability Convention regarding absolute versus fault liability as well as 
exoneration. Articles 16 and 17 provide the French authorities with the ability to limit the 
indemnification for damage caused during the launching phase respectively thereafter. 

Finally, Article 14 ensures that the French government, if found liable, will be reim-
bursed by the licensee up to the maximum amount applicable under Articles 16 or 17. In-
terestingly, that assurance not only applies to international liability claims under the 
Liability Convention, but also to such claims under the Outer Space Treaty. This suggests 
that France at least does not wish to exclude the possibility that a third state would like to 
claim not on the basis of the Liability Convention (and therefore effectively also not on the 
basis of Article VII of the Outer Space Treaty)133 but on the basis of Article VI.134 
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Apparently, therefore, the mere conduct of space operations by Eutelsat, without these 
necessarily leading to qualification of France as a “launching state” may, if causing dam-
age, from the French perspective still lead to a claim for compensation, as “reparation” for 
the consequences of “national activities in outer space” attributable under Article VI to 
France. 

Take, for instance, the situation in which Eutelsat would buy a satellite already in orbit 
where it had no involvement whatsoever with the launch thereof (for example, buying a 
satellite from a US competitor that had procured its launch from a US launch service pro-
vider, launching from a US facility on US territory).135 Under its own law, France would 
impose the obligation upon Eutelsat to obtain a license for operating that satellite after 
hand-over, including the obligation to indemnify the French government in “the case of . . . 
damage caused after the launching phase” up to a certain maximum.136 
 
4.2.5. Private Operators as Victims of Damage 
On the “victim-side,” read “claimant-side” of liability, the primary focus of the Liability 
Convention on states was logically reflected in a total absence of jus standi for private op-
erators—at least under the Convention itself. Any claim for damage, even if sustained by 
a private operator (for example, if its satellite would be damaged by fragments of another 
space object), would require a state to take it up. Here, the Convention firstly provides for 
the state of nationality of the operator, secondly (if the aforementioned state choose not to 
assert a claim) the state where the damage was sustained (of course presuming it a differ-
ent state than the first-mentioned), and thirdly (if neither of the aforementioned states has 
chosen to assert a claim) the state whose “permanent residents” had sustained the damage 
(presuming again this to be a state different from the previous one(s)).137 

With a view to juridical persons such as private operators of communication satellites, 
however, the following caveats regarding the application of these clauses are due. As to the 
second option of a state taking up the cause of a private operator, it should be noted that 
the most likely cases of damage being suffered by a private operator as caused by an(other) 
space object (and hence falling within the scope of the Liability Convention) would be to 
its own satellite in outer space, meaning this option essentially becomes useless: outer 
space is not the “territory” of any state in the legal sense of the word.138 

Furthermore, the third option seems to focus largely on natural persons, which is in any 
event where the notion of a “permanent resident,” entitling the state concerned to the ex-
ercise of diplomatic protection such as by taking up an international claim on its behalf, is 
becoming an increasingly accepted concept.139 Even if it were to be applied here to private 
companies as well, the notion of “permanent residence” in the context of a company logi-
cally speaking would point at its main seat of business operations, which is its headquar-
ters (unless a ground station for satellite control as such would be deemed to qualify)—
which in turn, under general public international law, co-determines the nationality of the 
company140 (together with the law of incorporation), bringing analysis back to the first op-
tion. 

In short: it would essentially be the state of nationality which is to take up the cause of 
a private satellite operator in the context of an international liability dispute under the Li-
ability Convention. Questions may then arise to what extent domestic provisions, either 
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by national law or by applicable licenses, deal with the rights and interests of private op-
erators to see their cause being properly taken up by their state of nationality, for example 
by a right to be consulted and/or present at relevant proceedings. The Liability Conven-
tion, being an international public law treaty, remains completely silent on those issues. 

It should be noted that nothing in the Liability Convention precludes a private operator 
from pursuing its own claims in other forums at its disposal, notably those of the launching 
state.141 There may be several valid reasons for doing so: apart from the dependency upon 
a private operator’s state of nationality which recourse to the Liability Convention’s sys-
tem requires, private claims in a court would lead to a binding judgement,142 may cost 
considerably less in terms of time and funds, and may (at least in certain jurisdictions) lead 
to substantially larger amounts of compensation than an international decision. To that 
extent, the Liability Convention is merely an additional tool for relevant states to arrive at 
compensation for damage sustained by themselves and/ or natural or juridical persons. 
 
4.3. The “Boundary” Issue under the Liability Convention 
The Liability Convention, like the Rescue Agreement, defines IGOs essentially in an indi-
rect manner, through its repeated references to states members of that organization and 
their fundamental role in the context of the secondary personality these IGOs can enjoy 
under the Convention. In other words: for the purposes of the Liability Convention the key 
defining factor of an ISO is again its being composed of a number of sovereign states, as 
this already followed from the Outer Space Treaty’s relevant provisions. 

Moreover, there is no proper definition of private operators, but following the Outer 
Space Treaty’s lead clearly Intelsat, Inmarsat, and Eutelsat qualify as such for the purpose 
of the Liability Convention, and will of necessity implicate their respective states in any 
case where damage would be caused by or to their operations. 

Crossing the threshold from ISOs to private companies, therefore, means that hence-
forth Inmarsat requires a license from the UK authorities which, inter alia, deals with the 
potential for the United Kingdom to be held liable as a consequence of Inmarsat’s procure-
ment of launches, and generally speaking ensure control of the respective authorities over 
the technical, operational, economic, social, and ecological quality of the activities.143 

Similarly, Eutelsat would be faced with liability reimbursement arrangements as part 
of its license, as a consequence of the reference of the French Law on space activities to 
compensation possibly due under (Article VI of the) Outer Space Treaty in conjunction 
with its reference to licensing obligations for any operations in space and (limits to) indem-
nification under such a license also for damage caused after the launch phase has ended.144 

Only in the case of Intelsat, as seen, the imposition of international third-party liability 
arrangements through the license (which license itself was suggested by Article VI of the 
Outer Space Treaty and obligatory under the Commercial Space Launch Act) would be 
unlikely.145 Apparently, the US authorities do not consider mere operations of Intelsat in-
volving its satellites and causing damage to possibly give rise to claims for compensation 
as part of reparation for internationally wrongful acts involving such damage under Arti-
cle VI of the Outer Space Treaty. 

Whether the position on this legal matter of the United Kingdom and France or con-
versely that of the United States will prevail and become the generally accepted one at the 
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end of the day will only be decided either when further international legal discussion (pre-
sumably in the UNCOPUOS context) would lead to an unequivocal understanding on the 
scope of the international responsibility and liability of Articles VI and VII of the Outer 
Space Treaty and of the Liability Convention or upon the first decision by an international 
court or tribunal in a concrete legal dispute on the issue. 

Crossing the threshold from ISO to private operator finally also meant that, henceforth, 
all three operators would depend upon their respective states of nationality only in case 
they would suffer damage and would like to use the Liability Convention to get such dam-
age compensated. If, for whatever reason, the United States, the United Kingdom, or 
France would not consider taking up a case under the Liability Convention on behalf of 
Intelsat, Inmarsat, or Eutelsat for damage caused to their respective satellites, the only op-
tion left to those private operators might well be to sue in a private capacity in the courts 
of (presumably) the (or a) launching state.146 
 
5. The Registration Convention and Private Operators 
 
5.1. Intergovernmental Organizations and the Registration Convention 
The Registration Convention, tied most closely to the Liability Convention already in terms 
of substance—the former’s regime for registration of space objects was developed to a large 
extent to enhance the chances of identifying the liable entity or entities for the purposes of 
the latter147—follows the same path when it comes to providing IGOs with their own sta-
tus. Also the Registration Convention was designed largely to elaborate one article of the 
Outer Space Treaty, in this case Article VIII, providing for the general concept of register-
ing a space object and the possibility to exercise jurisdiction over it for the registering 
state.148 

Article VII(1) of the Registration Convention provides for the same three criteria for an 
IGO to become a de facto party to its regime (partisanship of the majority of its members to 
the Registration Convention, partisanship of the majority of its members to the Outer Space 
Treaty, and a formal declaration) as well as for the same limitation to such partisanship of 
the IGO (namely, to the Articles dealing with substantive rights and obligations only).149 

The result of application of the Registration Convention to an IGO having made the 
declaration concerned—which did not apply to INTELSAT, INMARSAT, or EUTELSAT, 
and currently does not apply to ITSO, IMSO, or EUTELSAT IGO—is that such an IGO 
could now officially act as registration entity of its own satellites (or other space objects) in 
conformity with its provisions. At the same time, the inherent limitations to applying the 
registration concept to IGOs becomes apparent in dealing with the major legal conse-
quence of registration: the possibility to exercise jurisdiction, on a quasi-territorial basis as 
it were, over the space object so registered.150 Obviously, an IGO cannot exercise jurisdic-
tion in the sense of public international law, so the question would be who could do so over 
a space object registered by an IGO, as it were in its stead or on its behalf.151 

Here the only clue the Registration Convention provides is that “where there are two or 
more launching States in respect of any such space object, they shall jointly determine 
which one of them shall register the object in accordance with paragraph I of this article, 
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bearing in mind the provisions of article VIII of the [Outer Space] Treaty . . . without prej-
udice to appropriate agreements concluded or to be concluded among the launching States 
on jurisdiction and control over the space object and over any personnel thereof.”152 This 
clause, obviously, is targeted at cases where two or more states qualify as launching states, 
where the main rationale is to preclude as far as possible conflicts of jurisdiction between 
several states. 

A similar scenario however would arise where an IGO qualifies as a “launching state” 
for the purpose of the Registration Convention, since in the absence of any further regula-
tion all member states of that IGO, or at least those that are themselves parties to the Reg-
istration Convention—essentially regardless of whether in addition such states themselves 
would qualify as “launching states”—might claim to exercise jurisdiction over the space 
object registered by “their” IGO. So, it would be appropriate to apply the same rationale, 
as further corroborated by Article XIII of the Outer Space Treaty,153 and hence essentially 
the same principle, in that “appropriate agreements” can or should be concluded among 
the states concerned “on jurisdiction and control over the space object and over any per-
sonnel thereof,” to use the phrases of the Registration Convention.154 Presumably, such 
“appropriate agreements” would be part of the IGO’s internal statutes, or being adopted 
under those. 

Obviously, with none of the three IGOs currently under consideration either in their old 
or in their new manifestation having declared their acceptance of the rights and obligations 
under the Convention, all this has so far remained theory. 
 
5.2. Private Operators and the Registration Convention 
As for Intelsat, Inmarsat, and Eutelsat, the main point of note is that the registration of 
satellites launched for either of them under the Registration Convention is not (necessarily 
or automatically) for respectively the United States, the United Kingdom, and France to 
undertake; that almost exclusively depends upon what extent these three states qualify as 
“launching states” for those satellites. 

This would unequivocally be the case, for example, for the United States if an Intelsat 
satellite would be launched from a US launch site or territory, or by NASA or the US Air 
Force.155 If, by contrast, that satellite would be launched by a Soyuz vehicle from Bajkonour, 
the only legal link between the Intelsat-owned and -operated satellite and the United States 
would be Intelsat’s nationality as per its administrative and operational headquarters—a 
concept which does not figure as such in the definition of the launching state. 

There would be one scenario however in this example under which the United States 
might still play the role of state of registry under the Registration Convention by qualifying 
as a “launching state.” This depends on the extent to which the second criterion for becom-
ing a launching state, that of “procuring” the launch, is interpreted as including cases 
where a state’s national (for instance a company with its nationality) procures the launch 
itself, as opposed to only dealing with cases where “A State . . . procures the launching of 
a space object.”156 As there is no general agreement on the international level regarding the 
precise scope of the notion of “procurement,” not even among individual experts,157 states 
have picked their own choice as to such interpretation, even if largely “unconsciously,” by 
applying their respective licensing obligation and requirements regarding liability—where 
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the concept of the “launching state” was first developed—and registration to one or the 
other category of private actors. 

Starting again with the example of Intelsat, the United States under the Commercial 
Space Launch Act does not require a license with the attendant reimbursement and insur-
ance obligations as discussed158 for operators procuring a launch on a non-US launcher 
from non-US soil, whereas the Communications Act’s licensing system only refers to those 
intending to “use or operate any apparatus for the transmission of energy or communica-
tions or signals by radio” on US territory—yet does not contain any relevant liability or 
insurance requirements. From this, it should be deduced that the United States at least 
implicitly does not consider itself a “launching state” for the purpose of either Liability or 
Registration Convention on the mere premise of a private operator with its nationality pro-
curing the launch in question. At least, it would find a strong argument in denying any 
liability or obligation to register in respect of such satellite should a legal dispute on this 
ever come to an international court, tribunal, or Claims Commission.159 

It should be added, that in the United States there is no statutory registration of space 
objects which might shed further light on this issue. So far, the State Department takes care 
of such registration as necessary, based on information provided by other branches of the 
US government and referring in this context to “the official U.S. Registry of Space Objects 
Launched into Outer Space.”160 The Federal Aviation Administration in turn is then re-
quired to assist the State Department in ensuring licensees will provide the appropriate 
information, which applies to “all objects placed in space by a licensed launch.”161 

Interestingly, for Inmarsat as a UK company the situation is different, as the UK Outer 
Space Act does require an operator with UK nationality procuring a launch to obtain a li-
cense, and this cannot but lead to the conclusion that the United Kingdom would consider 
itself a “launching state,” and would feel itself obliged either to register the satellite at issue 
itself (in case the United Kingdom would be the only state qualifying as “launching state”) 
or to make sure some state does so in conjunction with other launching states, in case it is 
not itself the only one qualifying as such—for example, if the actual launch of the satellite 
would be undertaken by a Soyuz from the Russian facilities at Bajkonour.162 

The UK Outer Space Act also specifically provides that “[t]he Secretary of State shall 
maintain a register of space objects” and that “[t]here shall be entered in the register such 
particulars of such space objects as the Secretary of State considers appropriate to comply 
with the international obligations of the United Kingdom,” thus leaving the matter essen-
tially undecided to what categories of private satellite operators that Convention would 
actually apply.163 

In the case of Eutelsat, the French national space law likewise calls for a license for those 
operators of French nationality that wish to procure a launch and/or operate a satellite 
launched elsewhere. Yet, as the law on space activities also specifically refers not only to 
the Liability Convention but also to the Outer Space Treaty, the need for a license in the 
scenarios referred to may not be concluded automatically to confirm France’s perception 
of being liable—to the extent the licensing obligation would be following from Article VI 
of the Outer Space Treaty, it would rather qualify France as a responsible state. 

It should nevertheless be assumed that the French law does not deviate more than 
strictly necessary from the terms of the Liability and Registration Conventions, to both of 
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which France is a party of long standing.164 Therefore, it should also be assumed that those 
cases for a license obligation that match the criterion of a launching state for liability pur-
poses will be those used in the Liability Convention—and hence be identical to those of 
the Registration Convention.165 

On registration itself finally, the French law simply calls for registration “in the event 
France has a registration obligation according to Article II” of the Registration Convention, 
without specifying or indicating how France itself envisions the scope of that Article with 
a view, for example, to private satellites and/or the operations conducted with them.166 
 
5.3. The “Boundary” Issue under the Registration Convention 
As a consequence of the above, the transition from ISO to private operator has had varying 
consequences as far as the Registration Convention is concerned. In the ISO context regis-
tration of satellites was rather straightforward, any member state being able to register on 
behalf of the ISO as being a state “procuring” the launch of that satellite through the “ve-
hicle” of the ISO.167 Following the transition, however, for Inmarsat and Eutelsat the situa-
tion became even more straightforward, with the United Kingdom considering itself to be 
a “launching state” for any satellite the launch of which was procured by Inmarsat, and 
hence tasked to ensure proper registration, and the same applying mutatis mutandis to 
France and Eutelsat; whereas in the case of Intelsat the state or states entitled and obliged 
to realize registration might more readily differ from case to case and might not even nec-
essarily include the United States. 
 
6. UNGA Resolution 37/92 and Private Operators 
 
6.1. Intergovernmental Organizations and the UNGA Resolution 
The UN Resolution dealing with international direct television broadcasting,168 being a 
Resolution of the UN General Assembly, is not a binding legal document akin to a treaty.169 
Also, the fact that it was not adopted by consensus but by a vote with most of the states of 
the developed world abstaining or voting against it denies the Resolution the status as 
being reflective of customary international law—with the exception perhaps of those states 
that voted in favor.170 Thus, the substantive core of the Resolution, the perceived require-
ment of “prior consent,” does not generally speaking apply to Intelsat, Inmarsat, and Eu-
telsat, the post-ISO-privatization operators, since neither the United States, nor the United 
Kingdom, nor France, the respective host states of those privatized entities, are among the 
states voting in favor of the Resolution.171 

The UN Resolution makes reference to intergovernmental organizations exactly once, 
in stating that “[w]hen international direct television broadcasting by satellite is carried 
out by an international intergovernmental organisation, the responsibility referred to in 
paragraph 8 above should be borne both by that organisation and by the States participat-
ing in it.”172 Paragraph 8 in turn, as will be seen, simply restates the general state responsi-
bility for space activities as already posited by Article VI of the Outer Space Treaty for the 
specific context concerned. 

As the Resolution also explicitly considers the activities it deals with to be subject to the 
Outer Space Treaty,173 these paragraphs simply confirm the ultimate responsibility of UN 
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member states for compliance with the Resolution’s principles in cases where intergovern-
mental organizations that those states are members of undertake the broadcasting activi-
ties at issue. This, of course, would only be the case to the extent those principles can be 
considered binding for any individual state concerned, either because it has voted in favor 
or because a certain obligation could be considered to reflect customary international law 
(or both). Further analysis might be required as regards the question whether that would 
actually apply to (a majority) of the member states of ITSO, IMSO, and/or EUTELSAT IGO. 
 
6.2. Private Operators and UNGA Resolution37/92 
The key provision in the Resolution regarding private operators is to be found in the afore-
mentioned Paragraph 8, stating that “States should bear international responsibility for 
activities in the field of international direct television broadcasting by satellite carried out 
by them or under their jurisdiction and for the conformity of any such activities with the 
principles set forth in this document.”174 

Thus representing a specific application of the general state responsibility principle of 
Article VI of the Outer Space Treaty, the activities of any operator under the jurisdiction of 
a state should trigger the responsibility of that state just as if it concerned its own activities. 
The main difference with the formulation of Article VI of the Outer Space Treaty from that 
perspective lies in the use of the “classic” international law-phrase “under the jurisdiction” 
instead of the reference to “national activities” that Article VI uses. Thus, the formulation 
of Paragraph 8 seems more clear in that this would normally refer to both territorial juris-
diction and jurisdiction over nationals.175 

In the specific cases of Intelsat, Inmarsat, and Eutelsat, there should be little doubt that 
(at least) the United States, the United Kingdom and France respectively are internation-
ally responsible for their activities with a view to the Resolution’s terms. Since, however, 
as indicated, neither of these three states have voted in favor of the Resolution when it was 
enunciated in 1982, nor have they ever since given evidence of a change of legal views in 
this regard, the three private satellite operators currently under scrutiny would only have 
to comply with those principles pronounced by the UN Resolution which would reflect 
customary international law or would otherwise be binding upon them.176 
 
6.3. The “Boundary” Issue under UNGA Resolution 37/92 
In view of the above, the transition from ISOs to private operators operating under a lim-
ited supervision regime of revamped IGOs did not give rise to a major difference with 
regard to the legal obligations resting upon, or legal rights bestowed upon, the entities in 
question. At most it could be said at this point that the former operational ISOs would 
more likely have been required to operate in conformity with all the principles through-
out—but essentially for political reasons: because a major portion of member states would 
have voted themselves in favor of the Resolution and would be willing to impose the con-
sequences of strictly abiding by its terms as if it concerned a binding treaty, in many in-
stances it would have been practically impossible for the ISOs to overstep those terms. 

The general lack of willingness on the part of the United States, United Kingdom, and 
France to consider the principles (or at least some of them) valid legal rules, by contrast, 
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might have led to the privatized operators being much less likely to be held to the princi-
ples provided by the Resolution. The final answer to that issue, however, would require 
an analysis of the respective licenses, where the authorities concerned would (or at least 
should) have taken care to somehow reflect those principles they would consider binding 
(as a matter of customary law) whilst omitting any of those they would not consider valid 
legal rules. 

It may be noted finally that the various legal documents allowing the respective super-
visory IGOs to force compliance of the private operators do not even explicitly refer to 
international law, only to the core respectively basic principles which the operators should 
comply with,177 which essentially begs the question again to what extent there would be 
customary international law rules incorporated in the Resolution which ipso facto would 
be applicable also to the activities of the operators. 
 
7. The ITU Framework and Private Operators 
 
7.1. The ITU Framework and Satellite Operators 
The framework regime, based upon the ITU Constitution and ITU Convention, using the 
ITU with its competencies and capacities as the principal instrument to deal with the most 
important aspects of international telecommunications, is—of course—by far the most im-
portant element of the international legal environment for conducting satellite communica-
tions, whether by way of hybrid public consortia such as the old INTELSAT, INMARSAT, 
or EUTELSAT, or through privatized operators such as Intelsat, Inmarsat, and Eutelsat, to 
the extent supervised by the new IGOs ITSO, IMSO, and EUTELSAT IGO. 

The present chapter does not profess to treat any part of that subject in any detail, but 
merely represents an effort to highlight one particular element thereof.178 As indicated, the 
focus here is namely on the principled legal differences between intergovernmental organ-
izations and private operators, and an analysis of the international space law treaties (and 
the one UN Resolution dedicated to satellite communications) on this particular issue 
without at least a summary comparative look at the ITU framework would make little 
sense. 
 
7.2. Intergovernmental Organizations, Private Operators, and the ITU Framework 
For the above purpose, it suffices to revisit the key mechanism for dealing with potential 
problems of satellite communications in the international environment, which is that of the 
coordination of frequencies and, indirectly, orbits.179 The ITU framework, developed in its 
most original version almost a century and a half ago, for a long time has remained even 
more exclusively state-oriented than the UN space treaties, and this also transpires funda-
mentally in the aforementioned coordination process. 

When states are intent on operating a satellite and on assuring the communication op-
erations of that satellite, the process of coordination essentially consists of two steps. The 
first step involves the allocation of frequency bands to categories of communications ser-
vices—or in the language of the Radio Regulations: “allocation (of a frequency band): Entry 
in the Table of Frequency Allocations of a given frequency band for the purpose of its use 
by one or more terrestrial or space radio communication services or the radio astronomy 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

26 

service under specified conditions. This term shall also be applied to the frequency band 
concerned.”180 These allocations normally take place at the World Radio Conferences 
which are regularly held every two or three years, where the ITU member states collec-
tively decide on new allocations, or changes or deletions of existing allocations, based on 
the perceived global and general need of specific services (satellite as well as non-satellite) 
to be able to use radiofrequencies for their services—and of course on their lobbying and 
negotiating skills.181 

Once a frequency band is allocated to a certain category of satellite services, it is open 
for specific requests by individual states to be granted interference-free use of specific fre-
quencies for uplink, downlink, and wherever applicable, inter-satellite-link purposes. 
Those individual requests can be forwarded to the ITU’s Radio Regulations Board182 at any 
moment a state has decided to go forward with a specific satellite project, the so-called 
“notification.” Notification then kicks off an elaborate and often quite prolonged coordi-
nation process in order to ascertain that the new proposed satellite operation will not risk 
interfering with existing or previously notified requests for frequencies.183 

The ultimate aim of the notification and coordination process is to arrive at the second 
step, the allotment of specific frequencies to the particular notified service, also in case of sat-
ellite services—or to use the language of the Radio Regulations again: “allotment (of a ra-
dio frequency or radio frequency channel): Entry of a designated frequency channel in an 
agreed plan, adopted by a competent conference, for use by one or more administrations 
for a terrestrial or space radiocommunication service in one or more identified countries 
or geographical areas and under specified conditions.”184 

The reference to “administrations” as the entities entitled to the use of an allotted fre-
quency (and therefore also the ones entitled to request allotment) is critical, since this term 
refers exclusively to relevant state organs: an administration is defined as “any governmen-
tal department or service responsible for discharging the obligations undertaken in the Constitu-
tion of the International Telecommunication Union, in the Convention of the International 
Telecommunication Union and in the Administrative Regulations.”185 

Thus, neither intergovernmental organizations nor private operators have any formal 
independent say in either the allocation process or the allotment process, or can even re-
quest for allotment at the ITU level. Both essentially are treated equal in this respect, in 
that a third step, of assignment, becomes necessary. “Assignment” is defined as “authori-
sation given by an administration for a radio station to use a radio frequency or radio fre-
quency channel under specified conditions,”186 formally speaking following the allotment 
of that frequency to the state whose administration is referenced. 

As such, both ISOs and private satellite operators require one state firstly to go through 
the allotment process, and, where necessary prior to that, the allocation process, and sec-
ondly to then assign the frequencies ultimately so allotted to them in order to be able to 
use them under the ITU system. 

The omission of intergovernmental or private operators from the key formal decision-
making processes within the ITU was not an oversight or neglected relic. ITU member 
states are explicitly held internationally responsible for telecommunication activities by 
entities “authorised by them to establish and operate telecommunications and which en-
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gage in international services or which operate stations capable of causing harmful inter-
ference to the radio services of other countries.”187 This provision literally refers to “oper-
ating agencies,” so as to include both public and private operators, to the extent the former 
are not yet covered by the same obligation of Article 6(1), applicable to the member states 
themselves. An “operating agency” is defined in the Annex to the ITU Constitution as 
“[a]ny individual, company, corporation or governmental agency,” and should for the pre-
sent analysis be read as including an “international (multi) government agency.”188 

While in more recent times the limited status of non-states in the ITU has started to 
evolve—for example, at the Kyoto Conference of 1994 by means of an amendment to the 
ITU Convention the possibility for nongovernmental entities to participate as “small-m” 
members was allowed, providing them with the right of access to all relevant information 
as well as consultation; and at the Minneapolis Plenipotentiary Conference of 1998 they 
were allowed to achieve a status of “Sector members,” allowing for full-blown participa-
tion at the ITU sector level189—states remain the only full members of the organization 
represented on the Council, the highest decision-making body of the ITU.190 
 
7.3. The “Boundary” Issue under the ITU Framework, as Far as Frequency Notification 
and Coordination Is Concerned 
The only distinction between ISOs and private satellite operators in terms of obtaining a 
nominal guarantee of interference-free usage of usable frequencies from the ITU lies in the 
fact that, for IGOs, any member state of that IGO could propose allocation of frequency 
bands if needed and request allotment of specific frequencies effectively on behalf of that 
IGO. For a private operator there could usually be only one administration undertaking 
those efforts: that of the state of nationality (that is, incorporation and headquarters) of the 
company concemed.191 

In practice, not even that distinction may have mattered much. In the cases of the old 
INTELSAT, INMARSAT, and EUTELSAT, for obvious reasons of efficiency and coherence, 
the task of taking up the interests of these IGOs in the ITU context was delegated to the 
host state of the organization—the United States, the United Kingdom, and France, respec-
tively, precisely the states that post-privatization would continue to do the same on behalf 
of respectively Intelsat, Inmarsat, and Eutelsat. Even the inherent support including, where 
necessary, votes in favor of the other member states of INTELSAT, INMARSAT, and EU-
TELSAT in the ITU decision making processes, for respective US, UK, or French efforts 
would normally not be lacking in the case of the private operators due to the existence of 
ITSO, IMSO, and EUTELSAT IGO, respectively, whose member states should still be gen-
erally interested in seeing the private operators succeed. 
 
8. Concluding Remarks 
 
Perhaps surprisingly, the overall conclusions regarding the privatization process under 
the four space treaties, the UN Resolution, and the ITU regime are that the specific conse-
quences of transformation from an intergovernmental organization to a private operator 
summarily supervised by a scaled-down intergovernmental overseer are actually rela-
tively marginal, and often more of a formal nature or leading to practical differences of 
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handling the various interests involved than that there is any fundamental legal paradigm-
shift to be noted. 

In the final analysis, however, there is more to it than that. It is true, that even under the 
four space treaties, the apparent recognition of IGOs as a special type of entity, upon closer 
analysis, did not provide them much of a legal status and role as independent from their 
member states. Ultimately, states would always remain responsible and liable under the 
Outer Space Treaty and Liability Convention for activities of ISOs in case first-option deal-
ings with the ISOs directly would somehow not work out to the satisfaction of the third 
parties invoking such responsibility or liability. Still, at least a considerable incentive was 
provided to prearrange internally for procedures of handling ISO liabilities—in terms of 
general need, similar, but in terms of structure, scope, and substance quite different from 
the incentive for states to draft national space legislation including licensing regimes han-
dling private operator liabilities. 

For example, global public interests in satellite communications would be much more 
likely to be ignored or neglected in a context where a single state would determine the 
legal parameters for an operator’s activities than in a context where a multiplicity of states 
would be involved in determining that framework. Conversely, the latter would have been 
much less likely to adapt to a rapidly changing technological, economic and social envi-
ronment. 

Also the seemingly independent ability to register satellites under the Registration Con-
vention as an ISO—an option, it should be added, never used by INTELSAT, INMARSAT, 
EUTELSAT, ITSO, IMSO, or EUTELSAT IGO—would still require the member states of 
such organization to take care of the most prominent consequence of registration of a space 
object: the direct entitlement under Article VIII of the Outer Space Treaty and the Regis-
tration Convention to exercise jurisdiction and control over the satellite at issue. In that 
sense, the reality of the state-orientation of the space treaties as to a large extent still being 
devolved from general international public law, could not be overcome by the space trea-
ties on their own account. 

As a result, ISOs in the formal legal sense were (almost) as dependent on their member 
states as private space operators were on “their” state. In both cases it is such a state, after 
all, which is to be held responsible and liable under key provisions of, in particular, the 
Outer Space Treaty and the Liability Convention. 

UN Resolution 37/92 and the element of the ITU framework discussed here do not even 
make that much of a theoretical distinction between an intergovernmental and a private 
operator, hence making the difference between the pre-privatization and post-privatization 
at least in terms of structural, formal, and theoretical application once more largely negli-
gible. 

The major exception worthy of note might operate more at an overarching abstract level 
of legal development than at the level of the operators themselves. The aforementioned 
“explicitization” of the general public duties for the privatized satellite operators by means 
of Public Service Agreements as noted constitutes an important measure of “juridification” 
of the operations of satellite operators, the consequence of the cross-over from ISO to pri-
vate operator. This has equivalents in other areas as well—for example, to comply with the 
requirements of the Registration Convention, the registration of satellites now requires a 
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formalized domestic legal process instead of a political decision taken within an IGO struc-
ture, and essentially the same applies to the handling of the potential liabilities resulting 
from their operations under the Liability Convention in terms of now-explicit obligations 
to arrange appropriate insurance. 

This in turn may lead to increasing diversification, as for example Eutelsat is being sub-
jected to registration requirements even beyond the ones provided in the Registration Con-
vention, and all three private operators are handled differently when it comes to dealing 
with the domestic consequences of liability under the Liability Convention. Prior to pri-
vatization, the ISOs operated more or less directly under the aegis of the Liability Conven-
tion, even if INTELSAT and INMARSAT had not made a declaration under Article XXII 
and also the declaration of EUTELSAT did not cause it to obtain much of a status inde-
pendent from its member states. Through those member states, liability applied in accord-
ance to the terms of the Liability Convention without further ado except for those formal 
jus standi issues. Following privatization, however, with the intermittence of domestic laws 
to regulate the specific liabilities of the operators, licenses could be mandated for varying 
activities (such as procurement in the UK case), liabilities could become limited, insurance 
could be made obligatory and specific obligations could be established which had never 
been considered under the Liability Convention (such as in the French case with product 
liability). 

From a different angle therefore, a major result of the privatization of the ISOs was a 
fragmentation and diversification of the legal framework(s) within which they had to op-
erate. Further to this, and partly as a consequence thereof, the main differences between 
pre-privatization and post-privatization will lie in the application in practice, both admin-
istratively speaking and politically speaking, of the legal regimes discussed. 

In the international arena, the private operators will have to count on their host states 
to a much greater extent than the ISOs used to do, for even if they still could avail them-
selves of support from ITSO, IMSO, or EUTELSAT IGO, these IGOs obviously have only a 
specific and limited interest in the operators’ activities, resulting in limited responsibilities 
and even more limited liabilities. After all, the whole idea behind the privatization process 
was that, apart from some public duties which should remain guaranteed, the operators 
should act under as much commercial freedom as possible, meaning that the new IGOs 
might be less broadly and actively interested in the success of the particular operator they 
were supervising. Consequently, private operators have to look to their national authori-
ties for issues of recovery of damages under the Liability Convention or for satellites to be 
recovered under the Rescue Agreement, which thereby becomes a matter of national law. 
This opens the door to diversification of applicable regimes, unless the inherent global 
character of the satellite communications market serves as a force promoting international 
harmonization. 

In the last resort, therefore, the Rubycon crossed by the privatization of the ISOs indeed 
was more of a practical, economic, and political character than of a strictly speaking legal 
character, although the legal framework did—apart from reflecting the relevant practical, 
economic, and political paradigm changes—result in a juridification of the regimes and in 
considerably more precision regarding the allocation of responsibilities and liabilities. 
Also, as a consequence of the fact that the Rubycon was crossed, so to speak, at different 
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fords by INTELSAT, INMARSAT, and EUTELSAT, the general legal framework was seen 
to diversify and fragment considerably. From that perspective there is no doubt that also 
legally speaking the world of international satellite communications has changed pro-
foundly following the privatization of these three ISOs. 
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alis, the Agreement Governing the Activities of States on the Moon and Other Celestial Bodies 
(hereinafter Moon Agreement), entered into force 11 July 1984, 1363 U.N.T.S. 3, 18 ILM 1434 
(1979), is not relevant here. 

2. Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial Bodies (hereinafter Outer Space Treaty), entered 
into force 10 Oct. 1967, 610 U.N.T.S. 205, 18 U.S.T. 2410, T.I.A.S. 6347. 

3. Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Objects 
Launched into Outer Space (hereinafter Rescue Agreement), entered into force 3 Dec. 1968, 672 
U.N.T.S. 119, 19 U.S.T. 7570, T.I.A.S. 6599. 

4. Convention on International Liability for Damage Caused by Space Objects (hereinafter Liabil-
ity Convention), entered into force 1 Sept. 1972, 961 U.N.T.S. 187, 24 U.S.T. 2389, T.I.A.S. 7762. 

5. Convention on Registration of Objects Launched into Outer Space (hereinafter Registration 
Convention), entered into force 15 Sept. 1976, 1023 U.N.T.S. 15, 28 U.S.T. 695, T.I.A.S. 8480. 

6. Principles Governing the Use by States of Artificial Earth Satellites for International Direct Tel-
evision Broadcasting, G.A. Res. 37/92, at 39, U.N. Doc. A/AC.105/572/Rev.1(Dec. 10, 1982). 

7. The ITU is the UN-affiliated global organization dealing with international telecommunication 
issues, including those pertaining to satellite communications. It principally operates in accord-
ance with the Constitution of the International Telecommunication Union (hereinafter ITU 
Constitution), entered into force 1 July 1994; 1825 U.N.T.S. 1; and the Convention of the Inter-
national Telecommunication Union (hereinafter ITU Convention), entered into force 1 July 
1994; 1825 U.N.T.S. 1. Both the ITU Constitution and the ITU Convention have been amended 
a few times since, notably in 1994 and 1998. See further infra, para. 7.2. 

8. See on this issue in general Peter Malanczuk, “Actors: States, International Organisations, Private 
Entities,” in Outlook on Space Law over the Next 30 Years, ed. Gabriel Lafferranderie and Daphne 
Crowther (Dordrecht: Kluwer Law International, 1997): 23–36. 

9. INTELSAT was established on the basis of the Agreement Relating to the International Tele-
communications Satellite Organisation (INTELSAT) (hereinafter INTELSAT Agreement), done 
20 Aug. 1971, entered into force 12 Feb. 1973, as amended 17 Nov. 2000, amended version ap-
plied provisionally 18 July 2001, entered into force 30 Nov. 2004, 1220 U.N.T.S. 21, 23 U.S.T. 
3813, T.I.A.S. 7532. See further Francis Lyall, Law and Space Telecommunications (Aldershot, 
Hants, Brookfield: Dartmouth, Gower, 1989): 74 ff., esp. 91–112; Francis Lyall and Paul B. 
Larsen, Space Law—A Treatise (Farnham: Ashgate, 2009), 325–37; Patrick A. Salin, Satellite Com-
munications Regulations in the Early 21st Century (The Hague: Martinus Nijhoff, 2000 ): 101 ff., 
esp. 102–6; Ram S. Jakhu, “International Regulation of Satellite Telecommunications,” in Legal 
Aspects of Space Commercialization, ed. Kunihiko Tatsuzawa (Tokyo: CSP Japan, 1992): 92–94. 

10. INMARSAT was established on the basis of the Convention on the International Maritime Sat-
ellite Organization (INMARSAT) (hereinafter INMARSAT Convention), done 3 Sept. 1976, en-
tered into force 16 July 1979, as amended 1998, amended version applied provisionally 15 April 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

31 

1999, entered into force 31 July 2001, 1143 U.N.T.S. 105, 31 U.S.T. 1, T.I.A.S. 9605. See further 
Lyall, Law and Space Telecommunications, 209 ff., esp. 219–28; Lyall and Larsen, 344–50; Salin, 
Satellite Communications Regulations in the Early 21st Century, 101, 120 ff., esp. 122–23; Jakhu, 
“International Regulation of Satellite Telecommunications,” 94–95. 

11. EUTELSAT was established on the basis of the Convention Establishing the European Tele-
communications Satellite Organization (EUTELSAT) (hereinafter EUTELSAT Convention), 
done 15 July 1982, entered into force 1 Sept.1985, as amended 20 May 1999, amended version 
applied provisionally 2 July 2001, entered into force 28 Nov. 2002, Cmnd. 9069. See further 
Lyall, Law and Space Telecommunications, 264 ff., esp. 275–86; Lyall and Larsen, 356–60; Salin, 
Satellite Communications Regulations in the Early 21st Century, 365 ff.; Jakhu, “International Reg-
ulation of Satellite Telecommunications,” 95–96. 

12. Agreement on the Establishment of the “INTERSPUTNIK” International System and Organi-
zation of Space Communications, entered into force 12 July 1972, 862 U.N.T.S. 3. See further 
Lyall, Law and Space Telecommunications, 296–303; Gennadi Zhukov and Yuri Kolosov, Interna-
tional Space Law (New York: Praeger, 1984): 109–20; Victor S. Veshchunov and Victoria D. 
Stovboun, “Intersputnik International Organisation of Space Communications: An Overview,” 
Journal of Space Law 29 (2003): 121 ff.; Lyall and Larsen, 364-68. 

13. Agreement of the Arab Corporation for Space Communications (ARABSAT), entered into force 
15 July 1976, Space Law—Basic Legal Documents, C.VII.1. See further Lyall, Law and Space Tele-
communications, 303–9; Adel A. Ziadat, “Arabsat: Regional Development in Satellite Communi-
cations: Lessons from the Arabsat Venture,” Zeitschrift für Luft- und Weltraumrecht 37 (1988): 35 
ff.; Lyall and Larsen, 375–77. 

14. See Protocol on the Amendments to the Agreement on the Establishment of the “INTERSPUT-
NIK” International System and Organisation of Space Communications, entered into force 4 
Nov. 2002, Space Law—Basic Legal Documents, C.VIII.2. See further on INTERSPUTNIK’s re-
form Veshchunov and Stovboun 122 ff.; Victor S. Veshchunov, “Reorganisation of INTER-
SPUTNIK,” Outer Space Z News 2-2 (1999): 9–10; Lyall and Larsen, 368 ff. 

15. See, e.g., Ulrike M. Bohlmann and Gisela Süss, “The status of international intergovernmental 
organisations under the UN Outer Space Treaty System,” Space Law—Newsletter of the Interna-
tional Bar Association Legal Practice Division 10-1 (Oct. 2009): 8. 

16. Art. XIII, Outer Space Treaty; emphasis added. See further, e.g., Ulrike M. Bohlmann and Gisela 
Süss, “Article XIII,” in Outer Space Treaty, CoCoSL Vol. 1, ed. Stephan Hobe, Bernhard Schmidt-
Tedd, and Kai-Uwe Schrogl (Cologne: Carl Heymanns, 2009): 216–20. 

17. Art. XIII, Outer Space Treaty. 
18. See, e.g., Paul G. Dembling and Daniel M. Arons, “The Evolution of the Outer Space Treaty,” 

Journal of Space Law 33 (1967): 451–53; Bohlmann and Süss, “The status of international inter-
governmental organisations under the UN Outer Space Treaty System,” 8; Zhukov and Ko-
losov, esp. 4–17, 36; also Malanczuk, “Actors: States, International Organisations, Private 
Entities,” 30; Stephan Hobe, Die rechtlichen Rahmenbedingungen der wirtschaftlichen Nutzung des 
Weltraums (Berlin: Duncker & Humblot, 1992): 72; in more general terms, Malcolm N. Shaw, 
International Law (6th ed.) (Cambridge: Cambridge University Press, 2008): 31–36; Michael B. 
Akehurst, A Modern Introduction to International Law (5th ed.) (London: George Allen & Unwin, 
1984): 16–19; Antonio Cassese, International Law (Oxford: Oxford University Press, 2001): 40. On 
the fundamental changes in this Soviet perspective due to “glasnost” and “perestroika,” see 
Vladimir S. Vereshchetin and Gregory V. Silvestrov, “Space Commercialization in the Soviet 
Union: Facts, Policy, and Legal Issues,” in Legal Aspects of Space Commercialization, ed. Kunihiko 
Tatsuzawa (Tokyo: CSP Japan, 1992): 32–40. 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

32 

19. See further Michael Gerhard, “Article VI,” in Outer Space Treaty, CoCoSL Vol. 1, ed. Stephan 
Hobe, Bernhard Schmidt-Tedd, and Kai-Uwe Schrogl (Cologne: Carl Heymanns, 2009): 122–23. 

20. See, e.g., Ian Brownlie, Principles of Public International Law (7th ed.) (Oxford: Oxford University 
Press, 2008): 675–99, esp. 687–89; Peter Malanczuk, Akehurst’s Modern Introduction to Interna-
tional Law (7th ed. ) (London: Routledge, 1997): 92–93; Cassese, 69–71; Rebecca M. M. Wallace, 
International Law (3rd ed.) (London: Sweet & Maxwell, 1997): 68–69; Bohlmann and Süss, “The 
status of international intergovernmental organisations under the UN Outer Space Treaty Sys-
tem,” 8. 

21. Usually such member state participation is enshrined by means of their representation in key 
organs of the organization labeled “General Assembly,” “Assembly of Parties,” “Plenary Meet-
ing,” “Council,” and suchlike. 

22. Cf. also the Vienna Convention on the law of treaties between states and international organi-
zations or between international organizations, Vienna, done 21 March 1986, not yet entered into 
force, Cm. 244, 25 I.L.M. 543 (1986). 

23. Cf., e.g., the so-called Headquarters Agreements between IGOs and their host states, spelling 
out such immunities and privileges in detail (for the United Nations, e.g., the Agreement be-
tween the United Nations and the United States of America regarding the Headquarters of the 
United Nations, entered into force 21 Nov. 1947, 11 U.N.T.S. 11, 554 U.N.T.S. 308 (1966), 687 
U.N.T.S. 408 (1969), and the general Convention on the Privileges and Immunities of the United 
Nations, entered into force 17 Sept. 1946, 1 U.N.T.S. 15). 

24. For INTELSAT, cf. Art. I(a), (b), (f), (g), II, VI, VII (of which § (a) provides: “The Assembly of 
Parties shall be composed of all the Parties and shall be the principal organ of INTELSAT.”), IX 
& X, INTELSAT Agreement. For INMARSAT, cf. Artt. 1 (a), (b), (c), 2, 4, 9–15, INMARSAT 
Convention. For EUTELSAT, cf. Artt. I(a), (b), (e), (f), II, VII–XII, EUTELSAT Convention. 

25. Headquarters Agreement between the Government of the United States of America and the 
International Telecommunications Satellite Organization, entered into force 24 Nov. 1976, T.I.A.S. 
8542; resp. Protocol on INTELSAT Privileges, Exemptions, and Immunities, entered into force 
9 Oct. 1980, Cmnd. 8103. 

26. Headquarters Agreement between the Government of the United Kingdom of Great Britain 
and Northern Ireland and the International Maritime Satellite Organization, entered into force 
25 Feb. 1980, 1203 U.N.T.S. 131; resp. Protocol on the Privileges and Immunities of the Interna-
tional Maritime Satellite Organization (INMARSAT), entered into force 30 July 1983, 1328 
U.N.T.S. 149. 

27. Headquarters Agreement between EUTELSAT and the Government of the French Republic, 
done Nov. 15, 1985; resp. Protocol on the Privileges and Immunities of the European Telecom-
munications Satellite Organisation (EUTELSAT), entered into force 17 Aug. 1988, Cm. 1106, 
Cmnd. 305. 

28. See Agreement Relating to the International Telecommunications Satellite Organization (ITSO) 
(hereinafter ITSO Agreement), as amended 17 Nov. 2000, amended version applied provision-
ally 18 July 2001, entered into force 30 Nov. 2004, Cm. 5092. Further, e.g., Sylvia Ospina, “Inter-
national Satellite Organisations: Their Evolution from ‘ISOs’ to ‘GCSs,’” in Proceedings of the 
International Institute of Space Law 2010 (Reston: AIAA, 20n): 338–44; Lyall and Larsen, 337 ff.; 
Salin, Satellite Communications Regulations in the Early 21st Century, 468–72; Leo Millstein, “IN-
TELSAT Restructuring,” Outer Space Z News 2-2 (1999): 2–3; Francis Lyall, “On the Privatisation 
of INTELSAT,” Journal of Space Law 28 (2000): l01–19. 

29. See Convention on the International Mobile Satellite Organisation (hereinafter IMSO Conven-
tion), as amended 1998, amended version applied provisionally 15 April 1999, entered into 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

33 

force 31 July 2001, ATS 2001 No. 11. See further, e.g., Ulrike M. Bohlmann, Kai-Uwe Schrogl 
and Ilaria Zilioli, “Report of the ‘Project2001’ Working Group on Telecommunication,” in ‘Pro-
ject 2001’—Legal Framework for the Commercial Use of Outer Space, ed. Karl-Heinz Bockstiegel 
(Cologne: Carl Heymans, 2002 ): 219–20; Lyall and Larsen, 350 ff.; David Sagar, “INMARSAT: 
A New Beginning,” Outer Space Z News 2-2 (1999): 6–8; David Sagar, “Inmarsat Since Privatisa-
tion,” in Proceedings of the Project 2001 Workshop on Telecommunication (Cologne: Institute of Air 
and Space Law, 2000): 163–68; Salin, Satellite Communications Regulations in the Early 21st Cen-
tury, 472–74; Ospina, “International Satellite Organisations: Their Evolution from ‘ISOs’ to 
‘GCSs,’” 345 at n. 7. 

30. See Convention Establishing the European Telecommunications Satellite Organization (EU-
TELSAT) (hereinafter EUTELSAT Convention as amended), as amended 20 May 1999, amended 
version applied provisionally 2 July 2001, entered into force 28 Nov. 2002, Cm. 4572. Further, 
e.g., Christian Roisse, “EUTELSAT Privatisation,” Outer Space Z News 2-2 (1999): 4–5; Lyall and 
Larsen, 360 ff.; Ospina, “International Satellite Organisations: Their Evolution from ‘ISOs’ to 
‘GCSs,’” at n. 7. 

31. Cf., e.g., Artt. I(a) & (p), II, IX, XI, XIV–XVIII, ITSO Agreement; Artt. 1(a) & (c), 6(1), 8, 12, 14, 
16–18, IMSO Convention; and Artt. I(a) & (d), II(a), IV, VII, XI, XIII–XIV; XVI–XVIII, EUTELSAT 
Convention as amended, respectively. Further, e.g., Ospina, “International Satellite Organisa-
tions: Their Evolution from ‘ISOs’ to ‘GCSs,’” 338–39. 

32. See Art. XIII(b) & (c), ITSO Agreement; Art. 9(5) & (6), IMSO Convention; and Art. XII(b) & (c), 
EUTELSAT Convention as amended; respectively; also Headquarters Agreement between the 
European Telecommunications Satellite Organisation (EUTELSAT) and the Government of the 
French Republic, done May 15, 2001, www.eutelsatigo.int/en/docs/HQ_agreement/pdf; see Ly-
all and Larsen, 362 incl. n.157. 

33. Art. III(a), ITSO Agreement; emphasis added. These Core Principles are further spelled out in 
Art. III(b). In addition, the functions of ITSO’s main organ, the Assembly of Parties, in Art. IX(c) 
& (d), are essentially focused on that supervisory role. So also, e.g., Ospina, “International Sat-
ellite Organisations: Their Evolution from ‘ISOs’ to ‘GCSs,’” 338–42; also Francis Lyall, “The 
Protection of the Public Interest in the Light of the Commercialisation and Privatisation of the 
Providers of International Satellite Telecommunications,” in Proceedings of the Forty-Seventh Col-
loquium on the Law of Outer Space (Reston: AIAA, 2005): 442–44. 

34. Art. 3, IMSO Convention; emphasis added. The phrase “the Company” refers to Inmarsat. The 
remainder of Art. 3 on the substance of these “basic principles,” as well as Art. 8 on the func-
tions of the General Assembly of IMSO, further spell out the key elements of such supervisory 
function. See further, e.g., Francis Lyall, “The Protection of the Public Interest in the Light of 
the Commercialisation and Privatisation of the Providers of International Satellite Telecommu-
nications,’’ 444–45. 

35. Art. III(a), EUTELSAT Convention as amended; emphasis added. The remainder of Art. III(a) 
spells out the details of those Basic Principles. See further Art. IX for the functions of the As-
sembly of Parties in this regard. 

36. Art. I(d), ITSO Agreement; emphasis added. See further Preamble, in particular its 5th para. Cf. 
also Isabel Polley, “Commentary Paper: International Satellite Service Providers,” in Proceed-
ings of the Project 2001 Workshop on Telecommunication (Cologne: Institute of Air and Space Law, 
2000): 170–71; Ospina, “International Satellite Organisations: Their Evolution from ‘ISOs’ to 
‘GCSs,’” 339. 

37. See Art. 1(b), IMSO Convention. See further Preamble, in particular its 6th para.; also e.g., Bohl-
mann, Schrogl, and Zilioli, 219; Sagar, “Inmarsat Since Privatisation,” 166. 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

34 

38. Art. II(b)(i), EUTELSAT Convention as amended; emphasis added. See further Preamble, in 
particular its 5th para. stating “the will to transfer the operational activities and associated as-
sets of EUTELSAT to a limited liability company to be established under a national jurisdiction, 
such company to operate on a sound economic and financial basis having regard to accepted 
commercial principles” as a major reason for privatization. 

39. Art. VI, Outer Space Treaty, provides in relevant part: “States Parties to the Treaty shall bear 
international responsibility for national activities in outer space . . . carried on . . . by non-gov-
ernmental entities.” 

40. Art. IX, Outer Space Treaty, refers to “an activity or experiment planned by it or its nationals 
in outer space.” See further, e.g., Sergio Marchisio, “Article IX,” in Outer Space Treaty, CoCoSL 
Vol. 1, ed. Stephan Hobe, Bernhard Schmidt-Tedd, and Kai-Uwe Schrogl (Cologne: Carl Hey-
manns, 2009): 179–80. 

41. See the author’s Private Enterprise and Public Interest in the European “Spacescape” (Leiden: IIASL, 
1998): esp. 17–22; Elisabeth Back-Impallomeni, “Article VI of the Outer Space Treaty,” in Pro-
ceedings of the United Nations/Republic of Korea Workshop on Space Law (Vienna: UNOOSA, 2004): 
75; Kunihiko Tatsuzawa, “Policy and Law in Space Commercialization,” in Legal Aspects of Space 
Commercialization, ed. Kunihiko Tatsuzawa (Tokyo: CSP Japan, 1992): 19; René Oosterlinck, 
“Private Law Concepts in Space Law,” in Legal Aspects of Space Commercialization, ed. Kunihiko 
Tatsuzawa (Tokyo: CSP Japan, 1992): 45–48; Gabriella Venturini, “Private Actors and Space 
Law: The Influence of Competition on Satellite Communications,” in Outlook on Space Law over 
the Next 30 Years, ed. Gabriel Lafferranderie and Daphne Crowther (Dordrecht: Kluwer Law 
International, 1997 ): 59. 

42. Cf., e.g., Michael Gerhard, “The State of the Art and Recent Trends in the Development of Na-
tional Space Law,” in Nationales Weltraumrecht/National Space Law, ed. Christian Brünner and 
Edith Walter (2008): 65–66; Back-Impallomeni, “Article VI of the Outer Space Treaty,” 75–76; 
Elisabeth Back-Impallomeni, “Necessities for the Development of National Space Law,” in Na-
tionales Weltraumrecht/National Space Law, ed. Christian Brünner and Edith Walter (2008): 28–30; 
Karl-Heinz Bockstiegel, “The Term ‘Appropriate State’ in International Space Law,” in Proceed-
ings of the Thirty-Seventh Colloquium on the Law of Outer Space (Reston: AIAA, 1995): 77–79; Henri 
A. Wassenbergh, Principles of Outer Space Law in Hindsight (Dordrecht: Martinus Nijhoff, 1991): 
24–29; the author’s Private Enterprise and Public Interest in the European “Spacescape,” 19–21. 

43. See Manfred Lachs, The Law of Outer Space—An Experience in Contemporary Law-Making (Reprint 
Leiden: Brill, 2010): 114; Paul G. Dembling, “Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space Including the Moon and Other Celestial Bod-
ies,” in Manual on Space Law, ed. Nandasiri Jasentuliyana and Roy S. K. Lee, Vol. I (Dobbs Ferry: 
Oceana Publications, Inc.; Alphen aan den Rijn: Sijthoff & Noordhoff, 1979): 17; Back-Impallomeni, 
“Article VI of the Outer Space Treaty,” 73. Cf. also Tatsuzawa, 19; Back-Impallomeni, “Neces-
sities for the Development of National Space Law,” 29. 

44. See also Lachs, 114; Lyall and Larsen, 66; Wassenbergh, 28; Gerhard, “Article VI,” 112–14. 
45. Cf. also, e.g., Lyall and Larsen, 378–79. 
46. Contra, however, e.g. again, Dembling, “Treaty on Principles Governing the Activities of States 

in the Exploration and Use of Outer Space Including the Moon and Other Celestial Bodies,” 17: 
“it would appear that Article VI requires a certain minimum of licensing and enforced adher-
ence to government-imposed regulations.” 

47. Cf. also Wassenbergh, 22 ff.; also Lyall and Larsen, 66. 
48. Case concerning the factory at Chorzów (Merits) (Germany v. Poland), Permanent Court of 

International Justice, Sept. 13, 1928, P.C.I.J., Ser. A, No. 17; see further, e.g., Shaw, 800–8, esp. 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

35 

801; Brownlie, 434–40, esp. 435; Wallace, 175–76; Raymond Bender, Space Transport Liability (The 
Hague: Kluwer Law International, 1995): 284–89; the author’s “Liability versus Responsibility 
in Space Law: Misconception or Misconstruction?” in Proceedings of the Thirty-Fourth Colloquium 
on the Law of Outer Space (Reston: AIAA, 1992): 363–71. 

49. One might refer, e.g., to the author’s Private Enterprise and Public Interest in the European 
“Spacescape,” 18–19; also Wassenbergh, 23 ff. 

50. Cf., e.g., Malanczuk, Akehurst’s Modem Introduction to International Law, 109–13; Brownlie, 299–
308; Shaw, esp. 652–73; Wallace 111–19; also Gabriel Lafferranderie, “Jurisdiction and Control 
of Space Objects and the Case of an International Intergovernmental Organisation (ESA),” 
Zeitschrift für Luft- und Weltraumrecht 54 (2005): 230; on other bases accepted under international 
law for the exercise of sovereign jurisdiction. 

51. See, e.g., Shaw, 775–76; Malanczuk, Akehurst’s Modem Introduction to International Law, 127–28; 
Cassese, 72–74; also 91–97; Wallace, 133; Bohlmann and Süss, “The status of international inter-
governmental organisations under the UN Outer Space Treaty System,” 9. 

52. Cf. Case Concerning the Barcelona Traction Light and Power Company, Limited (Second Phase) 
(Belgium v. Spain), International Court of Justice, 5 February 1970, I.C.J. Rep. 1970, 4, at 
42, § 70. 

53. Cf., e.g., for Inmarsat, Bohlmann, Schrogl, and Zilioli, 219; Lyall and Larsen, 351; for Eutelsat, 
Lyall and Larsen, 360–61. 

54. See, e.g., available http://en.wikipedia.org/wiki/Intelsat; http://www.intelsat.com/contactus/ 
corporate/offices.asp; http://www.nytimes.com/2001/07/23/business/technology-satellite-company 
-is-trying-life-on-its-own.html?scp=1&sq=collections%20intelsat%202001&st=cse; all accessed 
last 20 June 2012. Also, e.g., Lyall and Larsen, 341. In addition to the United States, which was 
designated as the Notifying Administration for all existing satellites and satellite network fil-
ings operating in or involving C and Ku-band frequency assignments at the time of privatiza-
tion, the United Kingdom was designated as the Notifying Administration for various Ka-band 
and V-band satellite network filings that been previously been made on INTELSAT’s behalf 
prior to privatization. See Ospina, “International Satellite Organisations: Their Evolution from 
‘ISOs’ to ‘GCSs,’” 340. 

55. Communications Act, June 19, 1934; 47 U.S.C. 151 (1988); 48 Stat.1064. 
56. Sec. 301, Communications Act. 
57. See Communications Satellite Facilities, First Report and Order, 22 FCC 2d 86 (1970), App. C, 1. 
58. See available: http://en.wikipedia.org/wiki/Intelsat; http://www.intelsat.com/contact-us/corporate/ 

offices.asp; http://www.nytimes.com/2001/07/23/business/technology-satellite-company-is-trying 
-life-on-its-own.html?scp=1&sq=collections%20intelsat%202001&st=cse; all accessed 20 June 2012. 

59. Outer Space Act, July 18, 1986, 1986 Chapter 38, National Space Legislation of the World, Vol. I 
(2001), at 293, Space Law—Basic Legal Documents, E.I. 

60. Cf. Ospina, “International Satellite Organisations: Their Evolution from ‘ISOs’ to ‘GCSs,’” 346 
at n. 15. It may be noted here, that Sec. 3(3), Outer Space Act, provides: “The Secretary of State 
may by order except other persons or activities from the requirement of a licence if he is satis-
fied that the requirement is not necessary to secure compliance with the international obliga-
tions of the United Kingdom.” See further on the Outer Space Act, e.g., Irmgard Marboe and 
Florian Hafner, “Brief Overview over National Authorisation Mechanisms in Implementation 
of the UN International Space Treaties,” in National Space Legislation in Europe, ed. Frans G. von 
der Dunk (Leiden: Brill, 2011): 35–36; Sa’id Mosteshar, “Regulation of Space Activities in the 
United Kingdom,” in National Regulation of Space Activities, ed. Ram S. Jakhu (Dordrecht: 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

36 

Springer, 2010): 359–62. However, as noted, the United Kingdom does act as Notifying Admin-
istration with the ITU; see Ospina, “International Satellite Organisations: Their Evolution from 
‘ISOs’ to ‘GCSs,’” 340. 

61. See Sec. 1, 2(1), Outer Space Act. 
62. Telecommunications Act, 1984 Chapter 12. See further Phillip J. Dann, “Law and Regulation of 

Satellite Communications in the United Kingdom,” Journal of Space Law 20 (1992): 17–21; cf. also 
Sa’id Mosteshar, European Community Telecommunications Regulation (London, Boston, Norwell: 
Graham & Trotman/M. Nijhoff, Kluwer Academic Publishers, 1993): 8. 

63. Law on space activities (Loi relative aux operations spatiales), Loi no 2008-518, June 3, 2008, 34 Jour-
nal of Space Law (2008): 453, unofficial translations 34 Journal of Space Law (2008): 453, Nationales 
Weltraumrecht/National Space Law (2008): 211. Cf. the presentation of Philippe Clerc on the 
“French Implementation of Outer Space Treaty Art. VI under Space Operations Act June 3, 
2008” at the Third Eilene M. Galloway Symposium on Critical Issues of Space Law, Washing-
ton, 11 December 2008. Available: http://rescommunis.files.wordpress.com/2008/12/3rd-gallo-
way-clerc.pdf; Armel Kerrest de Rozavel and Frans G. von der Dunk, “Liability and Insurance 
in the Context of National Autorisation,” in National Space Legislation in Europe, ed. Frans G. von 
der Dunk (Leiden: Brill, 2011): 150–61; Marboe and Hafner, 39–40; Philippe Clerc and François 
Cahuzac, “Advance in the Implementation of the French Space Law on Space Operations in the 
Launcher Field,” in Proceedings of the International Institute of Space Law 2009 (Reston: AIAA, 
2010 ): 400–6; Philippe Achilleas, “Regulation of Space Activities in France,” in National Regula-
tion of Space Activities, ed. Ram S. Jakhu (Dordrecht: Springer, 2010): 109–12. 

64. Artt.1(2) & (3), 2(3), Law on space activities. 
65. Cf. also, e.g., the definition on Wikipedia: “Privatisation (. . .) is the incidence or process of 

transferring ownership of a business, enterprise, agency, public service or property from the 
public sector (the state or government) to the private sector (businesses that operate for a pri-
vate profit) or to private non-profit organisations.” Available: http://en.wikipedia .org/wiki/ 
Privatisation. 

66. Art. V, resp. Art. III(b), ITSO Agreement; see also Art. I(j). 
67. Art. VII(a), ITSO Agreement. After that twelve-year period, the funding of ITSO is to be ar-

ranged through the Public Services Agreement. Cf. also Ospina, “International Satellite Organ-
isations: Their Evolution from ‘ISOs’ to ‘GCSs,’” 340–44. 

68. In its original version, this was the Public Services Agreement between the International Mobile 
Satellite Organization and Inmarsat One Limited and Inmarsat Two Company (1998), IMSO 
Docs. k:legalwpaes3338L. 

69. Art. 8(b), IMSO Convention. 
70. See Art. 3, IMSO Convention; also Art. 2, Public Services Agreement. 
71. Art.10(1), sub (a), (b), & (c), respectively, IMSO Convention; see also Art. 15, Public Services 

Agreement, detailing such obligations to the extent of requiring that “the Company shall pay 
to the Organisation the sum of 300,000 pounds sterling annually for operational expenses, 
which amount shall be amended on the first and each subsequent anniversary of the date of 
this Agreement to reflect the change, if any, in the published UK Retail Price Index (RPI) com-
pounded annually from the date of this Agreement” (para. (3)(a)), and that “the Company shall 
also establish a contingency fund of 100,000 pounds sterling in the name of the Organisation to 
meet the Organisation’s costs of arbitration or other legal proceedings in connection with en-
forcement proceedings taken by the Organisation under this Agreement” (para. (3)(d)). 

72. Art. I(l), EUTELSAT Convention as amended. Cf. also Art. II(d). 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

37 

73. See Art. III, EUTELSAT Convention as amended. 
74. Art. IX(a), (b), & (d), respectively, EUTELSAT Convention as amended. 
75. Art. V(b), EUTELSAT Convention as amended. 
76. See Preamble, Rescue Agreement; further, e.g., Carl Q. Christol, The Modem International Law of 

Outer Space (New York: Pergamon Press, 1982): 168–70; Roy S. K. Lee, “Assistance to and Return 
of Astronauts and Space Objects,” in Manual on Space Law, ed. Nandasiri Jasentuliyana and Roy 
S. K. Lee, Vol. I (Dobbs Ferry: Oceana Publications, Inc.; Alphen aan den Rijn: Sijthoff & Noord-
hoff, 1979): 57; Paul G. Dembling and Daniel M. Arons, “The Treaty on Rescue and Return of 
Astronauts and Space Objects,” William and Mary Law Review 9 (1968): 631 ff. 

77. Art. 6, Rescue Agreement. See further, e.g., Dembling and Arons, “The Treaty on Rescue and 
Return of Astronauts and Space Objects,” 658–59. 

78. Art. 6, Rescue Agreement. 
79. Cf. Artt. 1–5, Rescue Agreement. 
80. Cf. available: http://www.unoosa.org/oosatdb/showTreatySignatures.do; under “Treaty”: “Res-

cue Agreement.” Last accessed 20 June 2012. 
81. See also analysis supra, para. 2.1.2. 
82. Art. 6, Rescue Agreement. 
83. Cf. Art. 8, Rescue Agreement; the procedural clauses of the Agreement are generally found in 

Artt. 7–10. 
84. It may be noted that four of the five substantive Articles of the Rescue Agreement deal with 

astronauts and only the fifth one with space objects. 
85. As Art. VI, Outer Space Treaty, inter alia equates, for the purpose of international responsibility 

and international space law generally, activities of non-governmental entities to those of the 
state itself, this vice versa justifies that state in taking up the cause of such entities in the inter-
national arena. 

86. Art. 6, Rescue Agreement. See further Bin Cheng, Studies in International Space Law (Oxford: 
Clarendon Press, 1997): 279–80; Christol, The Modem International Law of Outer Space, 181. 

87. See Art. I(c), Liability Convention, Art. I(a), Registration Convention; in both cases, the “launch-
ing state” is defined as “(i) A State which launches or procures the launching of a space object; 
(ii) A State from whose territory or facility a space object is launched.” Further infra, para. 4.2.1. 

88. Cf. also a similar discussion at Wassenbergh, 22–31. 
89. Similar questions were addressed with respect to the concept of the “appropriate state” in Art. 

VI, Outer Space Treaty, vis-à-vis the possible multitude of states internationally responsible un-
der the same Art.; see, e.g., the author’s Private Enterprise and Public Interest in the European 
“Spacescape,’ 18–22. 

90. Art. 3, Rescue Agreement. 
91. See the discussion supra, para. 2.2.2. 
92. Again, such an argument is further substantiated by the general perception of the Rescue 

Agreement as an elaboration of the Outer Space Treaty with regard to the few clauses of the 
latter dealing with astronauts and space objects. 

93. See, e.g., Carl Q. Christol, “International Liability for Damage Caused by Space Objects,” Amer-
ican Journal of International Law 74 (1980): esp. 354–56; Zhukov and Kolosov, 101; Christol, The 
Modern International Law of Outer Space, 60, 90–91; Bin Cheng, “International Liability for Dam-
age caused by Space Objects,” in Manual on Space Law, ed. Nandasiri Jasentuliyana and Roy S. 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

38 

K. Lee, Vol. I (Dobbs Ferry: Oceana Publications, Inc.; Alphen aan den Rijn: Sijthoff & Noord-
hoff, 1979): 87, 97–98. 

94. Art. I(a), Liability Convention, defines damage as including “loss of or damage to property of 
States or of persons, natural or juridical, or property of international intergovernmental organ-
isations.” 

95. See Art. XXII(2), Liability Convention. 
96. E.g., Art. XXIII, Liability Convention, determines that the Convention leaves untouched any 

other relevant international agreement between states, and Art. XXV provides for the right to 
propose amendments to the Convention. 

97. See Art. I(c), Liability Convention, for the four alternative criteria to being a “launching State” 
for the purpose of the Convention; also infra, para. 4.2.1. 

98. Art. XXII(3), sub (b), Liability Convention. 
99. Cf. the case of the European Space Agency (ESA) (established by means of the Convention for 

the Establishment of a European Space Agency, entered into force 30 Oct. 1980, 14 I.L.M. 864 
(1975)), which declared its acceptance of rights and obligations under the Liability Convention 
as per a Declaration of 23 September 1976 (Space Law—Basic Legal Documents, A.III.2, at 1), 
and set out to elaborate the internal consequences by means of a Resolution on the Agency’s 
Legal Liability, ESA/C/XXII/Res. 3, adopted Paris, 13 Dec. 1977 (International Organisations 
and Space Law, 1999 ): 35. See further Bohlmann and Süss, “The status of international inter-
governmental organisations under the UN Outer Space Treaty System,” 9. 

100. Art. XXII(4), Liability Convention. 
101. Allusion is made here to the famous Case Concerning the Barcelona Traction Light and Power 

Company, Limited (Second Phase) (Belgium v. Spain), International Court of Justice, Febr. 5, 
1970, I.CJ. Rep. 1970, 4; where the ICJ used the concept of the “corporate veil” created by the 
establishment of the Barcelona Traction Light and Power Company, a “veil” not to be “pierced,” 
as the key argument for not allowing Belgium to exercise diplomatic protection on behalf of the 
Belgian shareholders of the Company (who constituted the overwhelming majority thereof). 
See further, e.g., Bohlmann and Süss, “The status of international intergovernmental organisa-
tions under the UN Outer Space Treaty System,” 9; Shaw, 816–18; Malanczuk, Akehurst’s Modem 
Introduction to International Law, 266–67. 

102. As per 30 November 1987. See United Nations treaties and principles on outer space and related 
General Assembly resolutions, Addendum, Status of international agreements relating to ac-
tivities in outer space as at 1 January 2009; ST/SPACE/11/Rev.2/Add.2, at 16; also, e.g., Nan-
dasiri Jasentuliyana, “The Future of International Telecommunications Law,” in Legal Visions of 
the 21st Century: Essays in Honour of Judge Christopher Weeramantry, ed. Anthony Anghie and 
Garry Sturgess (The Hague: Kluwer Law International, 1998): 399 at n. 26. 

103. Nothing can be found in the EUTELSAT Convention as amended to suggest that, in transfer-
ring all operational activities and related assets from EUTELSAT to Eutelsat, the remaining 
EUTELSAT IGO has taken or would take steps to disavow the declaration made by EUTELSAT 
in 1987. 

104. Note that the definition of “procurement” is also far from universally agreed upon; cf. Gerhard, 
“The State of the Art and Recent Trends in the Development of National Space Law,” 67–68; 
Michael Chatzipanagiotis, “Registration of Space Objects and Transfer of Ownership in Orbit,” 
Zeitschrift für Luft- und Weltraumrecht 56 (2007): 235. 

105. Commission Directive amending Directive 88/301/EEC and Directive 90/388/EEC in particular 
with regard to satellite communications, 94/46/EC, Oct. 13, 1994, OJ L 268/15 (1994); see Artt. 2, 



V O N  D E R  D U N K ,  C R O S S I N G  A  R U B Y C O N ?  (2 0 1 3 )  

39 

3, applying Commission Directive on the competition in the markets of telecommunications 
services, 90/388/EEC, June 28, 1990, OJ L 192/10 (1990), to the satellite sector. See further, e.g., 
Silvia Ospina, “International Satellite Service Providers,” in Proceedings of the Project 2001 Work-
shop on Telecommunication (Cologne: Institute of Air and Space Law, 2000 ): 155–56; Herbert 
Ungerer, “Transformation of ISOs: European Perspective,” Outer Space Z News 2-2 (1999): 13–16. 

106. Open-market Reorganisation for the Betterment of International Telecommunications Act 
(hereinafter ORBIT Act), Public Law 106-180, 106th Congress, Mar. 17, 2000; see Secc. 2, 601–
602, also Secc. 622–625, 641–643, 661. 

107. See Patrick A. Salin, “An Illustration of the Privatisation Process of Outer Space,” Zeitschrift für 
Luft- und Weltraumrecht 50 (2001): 217–36; further Bohlmann, Schrogl, and Zilioli, 218–19; Pat-
rick A. Salin, “Impact of Recent US Legislation and Regulations on International Satellite Com-
munication Regulations”; Zeitschrift für Luft- und Weltraumrecht 48 (1999): 52–55; Salin, Satellite 
Communications Regulations in the Early 21st Century, 202 ff., 487–89. 

108. Thus, Art. I(a), Liability Convention, makes reference to “loss of or damage to property of States 
or of persons, natural or juridical,” emphasis added; whereas Art. VIII refers to the jus standi of 
a state for its juridical persons. In addition, Art. VI refers to the concept of “juridical persons” 
in the context of exoneration from absolute liability. 

109. Art. I(c), Liability Convention; cf. further Artt. II–V especially. 
110. Cf. Artt. IV, V, Liability Convention. 
111. Treaty between the Government of Russia and the Government of the Republic of Kazakhstan 

on the Leasing of the Baikonour-Complex, done Dec. 10, 1994; see Mahulena Hosková, “The 
1994 Baikonour Agreements in Operation,” in Proceedings of the Forty-Second Colloquium on the 
Law of Outer Space (Reston: AIAA, 2000): 265–68. 

112. For a very extensive discussion of such general issues, see, e.g., Pamela L. Meredith and George 
S. Robinson, Space Law—A Case Study for the Practitioner (Dordrecht, Boston: Martinus Nijhoff, 
1992): esp. 71–155, 292 ff.; Valerie Kayser, Launching Space Objects: Issues of Liability and Future 
Prospects (Dordrecht: Kluwer Academic, 2001): e.g., 12 ff. 

113. See also Chatzipanagiotis, e.g., 237–38. 
114. The Liability Convention does not take any other state into consideration for apportionment of 

liability than the state(s) involved in the launch as “launching states,” and neither Liability 
Convention nor Registration Convention have allowed for qualification as launching/liable 
state after the launch, e.g., by in-orbit takeover. Even more pointedly, the Registration Conven-
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solved by the States Parties to the Treaty either with the appropriate international organisation 
or with one or more States members of that international organisation, which are Parties to this 
Treaty.” 

154. Art. II(2), Registration Convention. 
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