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ignored in the context of the category “child’ is aided by the theories of Michel Foucault and

Judith Butler, discussed in the next chapter.
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Thus, X [the child] needs Y [a family environment) for Z [full and harmonious

development].

It is important to note that the ‘truths’ presented by the Preamble regarding not only
development, but also the family, are difficult to argue against. If children are in a state of
development, then families provide an atmosphere of happiness, love and understanding. The
CRC does not state why development is the goal, nor does it explain how families enable
development; both are assumed ‘truths’; ideas so well-known and accepted they require no
explanation or illustration. Jenks has argued that childhood defined by the family environment
and development is taken for granted. He argues that ‘[childhood]’s utter “thereness” seems to
foster a complacent attitude about the widespread tendency to routinise and naturalise
childhood’.""  Childhood, then, is taken for granted as necessary, inevitable,'”" and even
‘banal’."” Chapter 6 will explore how the CRC constructs childhood as a state of development
and will use Woodhead’s equation to break down how ‘development’ is used in the CRC and
what is made possible through its construction. Chapter 7 will examine the role of the family in
the CRC, examining what is made possible through its constructon. Both chapters aim to
examine what is taken for granted, what is being assumed to be ‘true’, and the effect of these

‘truths’.

The parade of literature that seems not to be accounted for by commentators on the CRC
continues. Prout and James state that ‘the immaturity of childhood is a biological fact of life but
the ways in which this immaturity is understood and made meaningful is a fact of culture’."”
Jenks acknowledges that children do practically ‘need’ their parents’ material, physical, and
emotional assets."” However, he argues that these ‘needs’ are always realised within particular
socio-historical, and cultural, settings.'”® Freeman has argued that ‘childhood, like adulthood or
old age, is to a large extent a social construct . . . a product of historical accidents and responses
» 106

to particular pressure at particular times’. All people ‘need’ others in order to generate a

meaningful environment for change, stasis, or and so on.; quite simply we cannot make sense

:‘:’ CHRIS JENKS, CHILDHOOD. 8 (2005).
C .
l CHRIS JENKS, CHILDHOOD. 8 (2005). . — TR
192 yohn Horton and Peter Kraftl. Not Just Growing Up, But Going On: Materials, Spacings, Bodies, Situations. 4(3)
CHILDREN'S GEOGRAPHIES 259. 260 (2006). y ’ s
% ALLISON JAMES and ALAN PROUT, A New Paradigm for the Sociology of Childhood? Provenance, Promise and Problems.
in CONSTRUCTING AND RECONSTRUCTING CHILDHOOD: CONTEMPORARY ISSUES IN THE SOCIOLOGICAL STUDY OF CHILDHOOD, 7
(nlu997).

CHRIS JENKS, CHILDHOOD, 40-41 (2005). e o g - i
" MARTIN WOODHEAD, Psychology and the Cultural Construction of “Children’s Needs ", in GROWING UP IN A CHANGING
SOCIETY, 37 (1990).
"% MICHAEL FREEMAN, THE RIGHTS AND WRONGS OF CHILDREN. 6 (1983).
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others of the dominant group’s status, and provides that story as a shared reality, where the
dominant group’s own superior position is scen as natural.'”’ Childhood’s ‘difference’ may be
understood in terms of power, though Jenks has argued that the grounds of power are not purely
aged-based (necessarily involves consideration of race, class, gender, caste, and so on).m Jenks
argues that the altruism or care that an adult feels towards a child too is a social construct. This
care, as will be discussed in Chapter 6, can be read as ideological and thus the appearance of care
has the ability to disguise the possibility of control. Jenks argues that dependency then is seen
not as spontancous loving bonds, but mechanisms that serve a particular version of the status
quo. By accepting the ‘truths’ described in this chapter, the CRC also sustains the adult — child
binary, where status quo power relations of adults positioned over children remains the norm.
Simply put, these ‘truths’ about childhood rationalise the hierarchical relationship of adults over
children. The next two chapters will discuss in particular how the ‘truths’ that the child is

‘developing’ and thus requires ‘care’, operate in the CRC.
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RICHARD DELGADO. Legal Storvielling: Storvtelling for e g2 ,
. P - EIOK] g for Oppositionist and Others: A Plea for Narrative. in CRIT B
IGI‘IE()RY. THE CUTTING EDGE, 64 (1995). Pr ¢ ea for Narrative. in CRITICAL RACE
"8 CHRIS JENKS, CHILDHOOD, 41 (2005).
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CHAPTER 6

A ‘TRUTH’ OF THE CRC: THE DEVELOPING CHILD

‘A substantially similar version of this chapter was published. see Ashleigh Barnes. The CRC's Performance of the Child as

Developing. 14 CURRENT LEGAL ISSUES 392 (2012).
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2. No part of the present article or article 28 shall be construed so as to interfere
with the liberty of individuals and bodies to establish and direct educational
institutions, subject always to the observance of the principle set forth i
paragraph 1 of the present article and to the requirements that the cduc'mon
given in such institutions shall conform to such minimum standards as may be
laid down by the State.

As such,
X 2% Z
- to be directed to the development
of:
1. The child’s self
the child needs 2. respect for human rights for ?’—does not
3. respect for the child’s parents say

o

respect for her/his own
cultural identity, language and
values

5. respect for national values

6. respect for her/his country

7. respect for other civilizations

8. respect for the environment
>to be directed to prepare for
responsible life

Article 29 is one of two articles that address the child’s education.” The curriculum posited by
the Convention in this article secems strange when compared to other human rights conventions.
According to the General Comment No. 1 by the Committee to the CRC, the goal of Article 29
s to empower the child by developing his or her skills, learning and other capacities, human
dignity, self-esteem and self-confidence’.  This article seems to embrace education as a
developmental concept that represents progress of the child towards the acquisition of full adult
rationality in distinct incremental stages, each appropriate to a certain age band, each defined in
tetms of a particular set of abilities and skills, and each representing a clear advance upon the
preceding stage.”’ Four of the five paragraphs in Article 29(1) focus on education that ensures
development. The other is aimed at ‘preparation’, depicting the child as incomplete and unready
for ‘free society’. The first aim of education, therefore, appears to ensure the development of
the ‘child’s personality, talents, and mental and physical abilities to their fullest potential’. This
article designates the child as in a state of incompleteness, the remedy for which is education, a

perspective discussed further in Chapter 8.

(’j See also Article 28. - ia Fi 2
David Archard, Philosophical Perspectives on Childhood. in LEGAL CONCEPTS OF CHILDHOOD, 46 (Julia Fionda ed.. 2001).
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inquiry, to gauge whether the differential treatment is justified. If all humans are born free, then
how do we explain that some (here children) are less free than others? As Freeman has argued ‘a

true rethinking of children would also address citizenship rights . . . the [CRC], unsurprisingly,

2

did not do so.'”

3 5 104

As such, children remain ‘aliens’,"” ‘serfs’,"" ‘passive spectators’,'” and
3 . Lo 106 T e = — $ i3 ~
savages’. While this chapter examined how ‘development’ operates in the CRC, the next

chapter explores how ‘care’, the second assumption or ‘truth’ of childhood, operates in the CRC.

92 Michael Freeman. The Future of Children’s Rights, 14 CHILDREN & SOCIETY 277, 287 (2000).
18 GERALDINE VAN BUEREN. THE INTERNATIONAL LAW ON THE RIGHTS OF CHILDREN. 141 (1998).
1% Ulrick Beck. Democratisation of the Family. 4 CHILDHOOD 151, 161 (1997).

195 Michael Freeman, The Future of Children’s Rights, 14 CHILDREN & SOCIETY 277, 287 (2000).
1% CHRis JENKS, CHILDHOOD. 3 (2005).
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CHAPTER 7

A ‘TRUTH’ OF THE CRC: THE CHILD REQUIRES ‘CARE”

" Portions of this chapter were included in
Counter-Narrative to The CRC's Constru
2012).

a publication on trafficking, see Ashleigh Barnes, The Trafficking of Children: A
ction of ‘Care’. 7 INTERCULTURAL HUMAN RIGHTS LAW REVIEW (forthcoming
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OF A FAMILY - PARENT POSITIONED OVER
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RIGHTS
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of Article 19 as well as the discussions during the drafting of Article 19 indicate that while similar
abuses between strangers and children as well as between adults give rise to criminal or civil

action, between parents and child, the focus should rather be on reconciliation.

Article 19 is hailed as a major step forward for rights of the child as the first acknowledgment of
the positive role of the state to interfere in the family in the instances of abuse. Yet, Article 19
. ! . ; 575 .
appears to be a small step in the direction of ‘special care and assistance’. Considering the
dominant position given to parents in the CRC, Article 19 is the only article out of 54 articles
that addresses any sort of abuse that may occur as a result of the parent’s dominant position in
the family over the child. Further, as noted above, this article does not explicitly provide for
separation, instead that ‘necessary support’ to be given to the family. While reconciliation and
support may be necessary in certain circumstances, the seemingly predominant, if not exclusive
focus on reconciliation and support in Article 19 harkens back to some assumption that the
parent-child relationship, even in the instance of abuse, is fundamentally different from all other

relationships. O’Neill notes that,

[a]mong family members where ties are even closer than simple friendship, it is
suggested, the language of rights should give way to models that stress
connection, care, intimacy, and relationship rather than separateness,
individuality, and independence.”

While reconciliation and support may be positive in instances of abuse and neglect between
parents and children, the question still remains why this assumption is not ‘true’ for the abuse
and neglect between all humans, regardless of their relationship.  The family is viewed as
fundamentally different from all other relationships because of the many ‘truths’ of the family
and parents accepted in the Convention: the family is the ‘natural’ place for children; the family
environment is ‘an atmosphere of happiness, love and understanding;”” the best interests of the
child will be the parents’ ‘basic concern’.” These ‘truths’ place limits on the rights of the child,
and as such these ‘truths’ relegate childhood to a state of dependency, and thus, arguably greater
vulnerability. At the risk of being repetitive, it is important to note that children were not

involved in the drafting of the Convention. One wonders whether this article would be so

7 Preamble of CRC.
76 e . . ) A N7 - . .
Onora O'Neill, Children's Rights and Children’s Lives, in CHILDREN'S RIGHTS-RE-VISIONED. 30 (Rosalind Ekman Ladd
ed. 1996).
77 4 =
i Norma Fields. The Child as Labourer and Consumer: The Disappearance of Childhood in Contemporary Japan. in
C HILDREN AND THE POLITICS OF CULTURE, 9-10 (Sharon Stephens ed.. 1995): Frances E. Olsen, Myth of State Intervention in
the Family, 18(4) UNIVERSITY OF MICHIGAN JOURNAL OF LAW 835. 839 (1985): Martha Minow. Bevond State Intervention in

the Family: For Baby Jane Doe, 18 UNIVERSITY OF MICHIGAN JOURNAL OF LAW REFORM 933, 948 (1985).

78 CHRIS JENKS, CHILDHOOD, 41 (2005).
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him/herself in this family characterised by inequality and with rights that are alienable because
this person has been nominated by the CRC as a ‘child” based on assumptions of what is ‘true’
about childhood. While this chapter and the previous one, have examined the truths that the
child is developing and that the child requires ‘care’, the next chapter will discuss the ways in

which such truths are realised. In other words, the next chapter will explore the ways in which

the child is moulded into the CRC’s vision for childhood.
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that ‘the child needs special consideration . . . care and assistance’,’’ at the same time does not
ban the physical assault of children. Indeed, no such discussion of whether corporal punishment
should be banned took place during the drafting of the Convention.” The Convention does not
prohibit such assault within the context of the ‘care’ (private or public),” and does not prohibit
its usage in the context of the child’s schooling.44 Further, because the preservation of the family
is so highly regarded (as discussed in Chapter 7 and mentioned above), the result is that children
can experience physical assault to a much greater extent than would be legal for adults.® For the
category ‘child’, the administration of corporal punishment is always carried out by adults, acting
on behalf of the state, or by parents. Such ‘correction’ is an effective reminder of one’s place in
the hierarchy of adult — child relationships, where a ‘child’ is left less able to resist justifiable” acts
of assault.” Brownlie and Alderson argue that a legal prohibition of ‘smacking’ would prove
insufficient, as there also exists a need for a societal shift in what is considered acceptable
behaviour towards children.”” These authors argue that this societal shift would sideline care-
givers’ views on the issue, and instead allow more explicit focus on the power imbalance between
children and parents.”® Such ‘correction’ plays a unique role in moulding the category child.
Under current human rights standards, only the child may be disciplined outside of the criminal

law context through corporal punishment.
b. Incarceration

As discussed in Chapter 7, the child is required to always be in ‘care’ according to the CRC,
cither in the ‘care’ of the child’s parents or in the ‘care’ of the state. The CRC does not
contemplate such ‘care” as an undue deprivation of the child’s liberty. This chapter queries
whether such restrictions placed on the child through the requirement of ‘care’ could be
considered a violation of the child’s liberty. In the context of the CRC, such restrictions are

rationalised on the basis of the CRC’s vision of the child as ‘developing/becoming’ and thus in

! Preamble.
# See SHARON DETRICK. THE UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD. A GUIDE TO THE “TRAVAUX
likl{l’AllAlIOR[iS'. 458-478 (1992).
“The Convention does address abuse of the child by the child’s parents in Article 19, but fails to define such abuse. See
Chapter 7 where Article 19 is discussed more fully.
* Article 29.

Kyli L. Willis, Willis v. State: Condoning Child Abuse as Discipline, 14 U.C. DAVIS JOURNAL OF JUVENILE LAW & POLICY
59. 59-105 (2010).
46 ¢ =
° See Dana l’ogqch and Lior Barshak, Between Private and Public: Criminal Law and the Family, Following Cr. A. 4596/98
Anon.v. State of Israel, 20 LEGAL STUDIES 7, 14-15 (2003). ;
47y 1 : 2

Julie Brownlie and Simon Anderson. Beyond Anti-Smackine Rethinkine P “hi i i

son, Be; Anti-! g Rethinking Parent-Child Relationship. 8 D

e g d Relationship. 13(4) CHILDHOO!

48
Julie Brownlie and Simon Anderso Beyond Anti-Smacking Re Parer, ationsmp, 1. 2
g Rethinking t-Ch Relat 13(4) CHILDHOOL
o d g Parent-Child Relationsh p. 13(4) 0D
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but rather for failure to attain an evolving and immanent normality, to function in a2 manner
deemed positive and productjvc.>r Foucault argues that ‘the operation of disciplinary
normalisation consists in trying to get people, movements, and actions to conform to [a] model,
the normal being precisely that which can conform to this norm, and the abnormal that which is
incapable of conforming to the norm™™ A subject does not create or cause institutions,
discourses, or practices, but laws (along with other discourses/institutions) create or cause the

subject by determining the characteristics that a particular subject should (and should not) have.”
a. Compulsory Education

The CRC enables the exercise of disciplinary power through mandating compulsory (primary)
education in Article 28(a) for all children. Education becomes a way in which the CRC’s
normative child is produced. School, a technology of disciplinary power, plays an important role
in the disciplining of the child, aimed at achieving the reproduction of norms for childhood.”
School enables the disciplinary gaze over the child, a constant measuring of the child’s academic
and behavioural performance. This section argues that the notion of disciplinary power
illustrates how children are turned into ‘proper’ students. Through the techniques of

distribution, surveillance, and assessment, children learn to comply with certain norms of what it

means to be a child.

Foucault maintains that in the 18" century, with the introduction of a system of universal
education, normality as a means of coercion became characteristic of education.” Children do
not attend school merely to spend time there. While the requirement to attend school operates
as a restriction on the child’s right to liberty discussed above, school also performs an important
disciplinary function. In this perspective, children are moulded into what is deemed appropriate
for proper students and proper children. They learn certain behaviour, skills, competences that
are desirable and competences which are undesirable. The child’s ability to comply is rewarded
and encouraged; the child’s inability or unwillingness to comply is met with negative awards and
thus discouraged. Robin Usher and Richard Edwards argue that the power of normalisation is

that it appears to be neutral; and in such neutrality appears an objective procedure for

I: MICHEL liouc/\m T, DISCIPLINE AND PUNISHMENT, THE BIRTH OF THE PRISON, 201(Alan Sheridan trans.. 1995).
- Ml(‘!l{fl !4()[}(‘A_\f| T, ABNORMAL: LECTURES AT THE COLLEGE DE FRANCE 1974-1975. 84 (Graham Burchell trans.. 2003).
5 §aru Salih ed.. }Im- JUDITH BUTLER READER. 10 (2004).

See generally Katarzyna Gawlicz. Preschools Play with Power, Constructing the Child. the Teacher. and the Preschool in
Two ll’olish (4'hi|dcz|rc Institutions (Nov., 2009) (unpublished Ph.D. dissertation, Graduate School in Lifelong Learning,
5()sk|ldc University) (on file with Roskilde University Library): IVAN ILLICH, DESCHOOLING SOCIETY (1971).

MICHEL FOUCAULT, DISCIPLINE AND PUNISHMENT, THE BIRTH OF THE PRISON, 184 (Alan Sheridan trans.. 1995).
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or deconstruct an identity by enquiring how in this case, the child, has become so wide]y
accepted as an ontological gi\'cn.”: Believing that certain political stakes are served in the
construction of identity, one must consider what configuration of power constructs exist, and
therefore what forms of power restrain and regulate the subject. Chapter 9 furthers this

investigation.

"2 JubITH BUTLER, GENDER TROUBLE. 3-4 (1990).
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CRC can also be seen in the context of the western girl-child (and the western child more

generally).

By claiming gender-neutrality through the use of gender-neutral language, the CRC can
masquerade as though it is privileging issues faced by both boys and girls. The CRC’s version of
gender-neutrality translates to mean, not the protection of the girl-child, but something quite the
opposite. By privileging the family (in other words, the power of parents over the child),
cultural, and state centric lines of power, many of the issues faced by the girl-child are ignored,
lost to more important priorities. In privileging the family and culture, the drafters of the CRC
decided that the girl-child in relation to discrimination committed by the family and/or
rationalised by her culture, does not require intervention and as such can be ignored. Keeping
the girl-child within the confines of the family, the culture, and community, as with the agenda of
removal of street children discussed above, becomes more important than addressing the
specific problems faced behind the cushy veils of the happy and safe family and culture. The
combined forces of gender discrimination coupled with the disempowered state of dependency
required for the period of childhood, leaves the girl-child open to unique forms of discrimination

not addressed in the Convention, or horribly condoned.

This section has sought to dislodge the CRC’s claim to address the ‘needs’ of the universal
category ‘child” by examining childhoods that are excluded from the enjoyment of the CRC’s
rights and protection. Put another way, the CRC does not address certain children’s ‘needs’
because 1) they are problematised for their failure to comply with the CRC’s requirements of
childhood, or 2) they are ignored for they are not deemed problematic to the CRC’s vision of
childhood. The CRC maintains certain lines of power that are adult, cultural, and state centric.
These lines of power demarcate the boundaries of the CRC’s protection and rights to the child.
As a result, certain children and certain childhoods will be problematised (for example, the street
child, the child who is head of the household), while others will be ignored (for example, the girl-
child experiencing discrimination within the family). Far from being guided by the rights of the
child, much less the protection of the child, the CRC’s rights regime is dictated instead by very

specific lines of power.

III. CONCLUSION

The CRC’s performance of the child dictates which children matter, which children will be

problematised, and which children will be ignored. The girl-child, who experiences traditional
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Article 13

1. The child shall have the right to freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of the child's choice.

2. The exercise of this right may be subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others; or
(b) For the protection of national security or of public order (ordre public), or of public health or morals.

Article 14

1. States Parties shall respect the right of the child to freedom of thought, conscience and religion.

2. States Parties shall respect the rights and duties of the parents and, when applicable, legal guardians, to
provide direction to the child in the exercise of his or her right in a manner consistent with the evolving
capacities of the child.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed
by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and
freedoms of others.

Article 15

1. States Parties recognize the rights of the child to freedom of association and to freedom of peaceful
assembly.

2. No restrictions may be placed on the exercise of these rights other than those imposed in conformity
with the law and which are necessary in a democratic society in the interests of national security or public
safety, public order (ordre public), the protection of public health or morals or the protection of the

rights and freedoms of others.
Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home
or correspondence, nor to unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such interference or attacks.

Article 17

States Parties recognize the important function performed by the mass media and shall ensure that the
child has access to information and material from a diversity of national and international sources,
especially those aimed at the promotion of his or her social, spiritual and moral well-being and physical
and mental health. To this end, States Parties shall:

(a) Encourage the mass media to disseminate information and material of social and cultural benefit to
the child and in accordance with the spirit of Article 29;
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PART III

Article 46
The present Convention shall be open for signature by all States.
Article 47

The present Convention is subject to ratification. Instruments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 48

The present Convention shall remain open for accession by any State. The instruments of accession shall
be deposited with the Secretary-General of the United Nations.

Article 49

1. The present Convention shall enter into force on the thirtieth day following the date of deposit with
the Secretary-General of the United Nations of the twentieth instrument of ratification or accession.

2. For each State ratifying or acceding to the Convention after the deposit of the twentieth instrument of
ratification or accession, the Convention shall enter into force on the thirtieth day after the deposit by
such State of its instrument of ratification or accession.

Article 50

1. Any State Party may propose an amendment and file it with the Secretary-General of the United
Nations. The Secretary-General shall thereupon communicate the proposed amendment to States Parties,
with a request that they indicate whether they favour a conference of States Parties for the purpose of
considering and voting upon the proposals. In the event that, within four months from the date of such
communication, at least one third of the States Parties favour such a conference, the Secretary-General
shall convene the conference under the auspices of the United Nations. Any amendment adopted by a
majority of States Parties present and voting at the conference shall be submitted to the General
Assembly for approval.

2. An amendment adopted in accordance with paragraph 1 of the present article shall enter into force
when it has been approved by the General Assembly of the United Nations and accepted by a two-thirds
majority of States Parties.

3. When an amendment enters into force, it shall be binding on those States Parties which have accepted
it, other States Parties stll being bound by the provisions of the present Convention and any earlier

amendments which they have accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and circulate to all States the text of
reservations made by States at the time of ratification or accession.

2. A reservation incompatible with the object and purpose of the present Convention shall not be
permitted.
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3. Reservations may be withdrawn at any time by notification to that effect addressed to the Secretary-
General of the United Nations, who shall then inform all States. Such notification shall take effect on the
date on which it is received by the Secretary-General.

Article 52

A State Party may denounce the present Convention by written notification to the Secretary-General of
the United Nations. Denunciation becomes effective one year after the date of receipt of the notification
by the Secretary-General.

Article 53

The Secretary-General of the United Nations is designated as the depositary of the present Convention.

Article 54

The original of the present Convention, of which the Arabic, Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United Nations.

In witness thereof the undersigned plenipotentiaries, being duly authorized thereto by their respective
Governments, have signed the present Convention.
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The child shall not be admitted to employment before an appropriate minimum age;
he shall in no case becaused or permitted to engage in any occupation or
employment which would prejudice his health or education, or interfere with his
physical, mental or moral development.

Principle 10

The child shall be protected from practices which may foster racial, religious and any
other form of discrimination. He shall be brought up in a spirit of understanding,
tolerance, friendship among peoples, peace and universal brotherhood, and in full
consciousness that his energy and talents should be devoted to the service of his
fellow men.
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