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1. Introduction

From the end of World War Il to the present, thedgtof politics in the liberal West,
both from an empirical and from a normative persigechas focused predominantly on
the issue of the (re)distribution of socially redet goods and resources. As a North
American political scientist famously put it, iretkitle of an important work, politics was
essentially aboutwho gets what, when and héwin normative political theory,
(re)distributive justice quickly emerged as thetdstttopic of research, as thinkers sought
to determine how goods and resources should bébdistd in a just society. John Rawls’
A Theory of Justicappeared in this context arguably as the single mgsortant work
of Western political philosophy in the second ludlthe twentieth century.

The reasons for the predominance of the (re)didivib question in post-1945
Western political thought are not particularly hewdathom. On the one hand, the West’s
antagonist in the Cold War espoused a politicablmgy which called for radical
redistribution — and to which Western intellectuadgurally felt obliged to reply. On the
other hand, several states in the West initiatelisigbutive reforms after the Second
World War, in the process of erecting a new mod&eaifare state.

The (re)distributive question, of course, remagisvant today — even if the welfare
state is generally thought to be in decline —, gledty of brilliant minds are drawn to its
challenges. In the present essay, however, | vasxplore a different view of politics;
one which sees the fundamental problem of polagshat of order — as opposed to war
or chaos — and its ultimate, legitimate groundschSis, indeed, a logically prior
conception of the political problem, even if it Hasen overshadowed for decades by
(re)distributive concerns. (Re)distribution canyosppear as the central political issue as
long as the basic tenets of order are not congiderde at stake. Today, the rise of
religious extremism, mass-scale terrorist violeaoel the predicaments of so-called
failed statesn the economic peripheries — states which faddoure the basic degree of
internal peace needed before other tasks, inclydidistributive ones, can be addressed
— seem to indicate that political order cannot $ynpe taken for granted the way it used
to be by mainstream Western intellectuals in tloesé half of the twentieth century.

In what follows | will consider the political thobhgof three authors — Max Weber,
Hans Kelsen and Carl Schmitt — who were fundamigntaincerned with the issue of
legitimacy, that is, with the problem of «the uléite grounds of the validity of a
domination$. Such concern must be understood in its multigletexts. In a more
immediate sense, it is a product of the histoo@lumstances of war, defeat, revolution
and permanent political crisis that characterizeern@n-speaking Central Europe
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throughout the first half of the twentieth centu@n the other hand, in a broader
perspective, contention around the «ultimate grewrad political authority appears as a
clear symptom of late modern intellectual impagbas extend far beyond any specific
national context; impasses marked both by the nmodissolution of traditional,
religiously-inspired markers of certainty and by ttollapse of the modern rationalist
illusion which, for a while, upheld the ambitionfafnishing an equally stable and lasting
alternative. Even if a retrospective glance from skandpoint of a consolidated Western
liberal democracy in the late twentieth (or easyemty-first) century might treat the
separation of religion and politics adaat accomplj in the late modern reflections of
Weber, Kelsen and Schmitt the matter was far fragtilesd. If, for centuries, the
inscription of the political order in a grander,videly established order which
transcended the empirical finiteness of all thatuman had supplied political authority
with a substrate of meaning — and a promise oftaurdeyond the biological lives of
rulers and ruled — that was crucial to its legittyyasecularization posed a very clear and
serious challenge to the foundations of politicaler. Political legitimacy was, indeed,
torn between the immanent movement which sougigtaand the political order in its
own — purely human and rational — terms, on the fwared, and multiple promises of
transcendence, on the other.

2. Weber: charisma against the full closure of moderny’s «iron cage»

As every reader ofhe Protestant Ethisurely knows, Max Weber was patrticularly
sensitive to the unintended consequences of ideasainly, no Protestant doctrinaire
intended to provide the spiritual conditions foe teamergence of modern capitalism.
Notwithstanding, the commitment of Protestant asiseh «to remodel the world and to
work out its ideals in the world»ended up infusing «the struggle to rationalize the
world»* which characterizes both modern capitalism andemodcience. These new
forces of rational modernity, in turn, quickly encgrated themselves from their religious
sources and took a life and logic of their owntheey increasingly succeeded in emptying
social relations from the sacred meanings that ueselle attached to them. Such
evaporation of meaning, as Weber suggests in ghtakingcrescenddhat concludes
The Protestant Ethjcalso hits the political philosophy of the Enlightment and its
theories of human rights, which he interpretedh@ssecularization of religious natural
right doctrines® The golden age of the Rights of Man, according\ieber, extended
from the second half of the eighteenth to the eaigteenth century, as they inspired
political revolutions in North America and acrosar@pe. However, the substantial
axiological appeal of the discourse of human righ¢seasingly wore off, in the process
of being rationalized into mere legal positivistheforces of modernity — rationalization,
bureaucratization, specialization, and seculaopat contributed to the erosion of the
ultimate meaning of all human actions and, thusp @b a deep crisis of political

3 Max Weber The Protestant Ethic and the Spirit of Capitaligrondon and New York, Routledge, 1992,
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5 Seeibid., p. 124: «The rosy blush of its laughing heig Enlightenment, seems also to be irretrievably
fading...»



legitimacy. To be sure, such «disenchantment ofatbied>»® might be interpreted as a
longed-for liberation from old theological cosmaleg but to Weber it also signaled the
loss of a significant source of meaning to humémih all its spheres. The prospect of
the rise of an «iron cagéthat would incarcerate mankind in a world of roatifunction
and utility, deprived of an ultimate purpose, wamagst Max Weber’'s deep-seated fears.

Still, he was not the type of thinker prone to ntetfalse hopes or groundless illusions.
To Weber, a disillusioned realist if there ever was, the return to an idealized past free
from the strictures of state bureaucracy and thpetadest economy was nothing but a
romantic cradlesong that every serious observerti@adiuty to discard, if only for the
very simple reason that pre-modern societies hadhlhy all been filled with plenty of
harsh strictures of their own. Several, if not mo$the elements that combined to form
the frightening panorama of the «iron cage» of modiée had to be acknowledged. Yet,
there still appeared to be some room left for thewever transient — eruption of sources
of meaning capable of preventing the full closurenodernity’s cage. Indeed, the arena
of politics offered, in Weber’ view, some of suctegious promises. For sure, modern
politics was decisively marked by the unstoppabtam of bureaucratic apparatuses
both within the state and within the political pest However, their primacy could still
be defied by charismatic leaders whose personditigsallowed them to rise above, and
command, both the spiritually proletarized partgffst and, eventually, the whole
machinery of public administratich.

The concept of charisma, borrowed from Protestatlogy, is Max Weber’s key for
the possibility of an extraordinary rupture withe tbontinuity of modern legal-rational,
bureaucratic rule. According to Weber’s sociologgomination, charisma is one of the
three pure types of legitimate rule, along withditian and rational legality. As social
scientific ideal-types, of course, they are traistelical categories which can have
explanatory clout in various social, cultural aathporal contexts. Nonetheless, in broad
world historical terms, there is an implicit lingguto their succession. To sum it up rather
crudely: it all starts with charisma, force of hadamd precedent make tradition out of it,
which in turn is rationalized, giving rise to modéegality. Charisma is, thus, the original
focal point of legitimate domination, since it intenes directly in the realm of symbols,
representations, values and beliefs within whicmidation is exercised and with
reference to which it must be justified. As thehautputs it, «charisma, in its most potent
forms, disrupts rational rule as well as tradit@diogether» and «is indeed the specifically
creative revolutionary force of histo»in contrast, tradition and legality are but the
routinization of charisma, providing the systenmudé with an essentially derivative form
of legitimacy?©

6 Max Weber, «The Social Psychology of the Worldigtehs», in H. H. Gerth and C. Wright Mills (Eds.),
From Max Weber: Essays in Sociologew York, Oxford University Press, 1947, p. 290.
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Weber’s transfer of charisma from the paradigmiaitances in the world of ancient
monotheistic religion to modern politics is, howeuéled with thorny implications. To
begin with, for sure, charisma is largely de-thgaded in the process. The modern
charismatic leader is not a prophet committed teagthe word of the one and only God,
and thereby to transform the whole set of valuas symbolic references of a given
community. Much more modestly, he appears as asaaking to further a particular
cause amongst diverse, either competing or non-atiytexclusive, alternatives, taking
part in the insolubly pluralistic struggle of rabgs and secular gods that is so brilliantly
outlined in «Science as a Vocatidhas the trademark of the modern fragmented world.
On the other hand, the modern incarnation of chrajdf it can’t translate into a full-
fledged, successful revolutionary moventémecessarily entails a compromise with the
rationalized and bureaucratized institutions of snademocracy. Indeed, in a
posthumously published essay on the three puras tyjdegitimate rule, Weber explicitly
conceives modern democracy as an anti-authoritagiaterpretation of charisma which
involves, in essence, a reversion of the origiaaisal nexus® The power of the modern
charismatic leader stems not anymore primarily friotninsic exceptional qualities,
which per secommand the devotion of the followers — in theepform of charismatic
authority, obedience is an obligation, not a chei¢cdut instead on the formal, e.
electoral recognition of the former by the lattévhat used to be the effect of the
charismatic appeal — popular recognition — now becahe primary cause, the
fundamental basis of legitimate democratic ruleal@matic politics was thus embedded
in the formal procedures of modern democracy.

Max Weber's modern charismatic leader appears,d)@sca creature divided between
the conflicting demands of transcendence and imnmamdetween the uncompromising
commitment to whichever grand causes might besfmw the political order the ultimate
meaning it so urgently craves for and the necesséignce on the electorally constructed
will of the people, which, in the last resort, migleny a leader his charismatic status.
The ambivalence of Weber's modern charismatic ipslits a major symptom of the
erosion of standard liberal narratives of politiegitimacy in the late modern era.

3. Kelsen: towards an immanent theory of democratic lgitimacy

To the ultimately unsolvable dilemma of Max Weben®dern reenactment of
charismatic politics one can contrast Hans Kelseffart to affirm democracy from a
strictly immanent perspective. Perhaps no othetkdri was so strongly committed to
interpreting legitimacy as formal democratic letyaind to freeing the theories of law
and the state from all theological remnants.

The problem of political legitimacy is, in the Atran scholar’'s eyes, that of the
construction of the people as the immanent soufckegitimate authority and the
collective subject of rule. Kelsen’s quest for tteamos claims to be heavily inspired by

11 Max Weber, «Science as a Vocation», in Gerth anidwMills (Eds.),From Max Webgrpp. 129-156.
12 See WeberEconomy and Societp. 989: «Such an apparatus [bureaucracy] malkestirtion,” in the
sense of the forceful creation of entirely new fations of authority, more and more impossible (The
place of “revolutions” is under this process takgrtoups d’étaf...).»

13 See Max Weber, «Die drei reinen Typen der legititderrschaft», in Max WebeGesammelte Aufsatze
zur Wissenschaftslehr&eventh Edition, Tubingen, Mohr Siebeck, 197318Y.



Rousseau in its reading of the ideas of freedom agdality’* However, the
Rousseaunian connection soon begins to fade awaddelaen’s deepest epistemological
concerns move to the fore. The point is not onbt tthe author rejects the utopian
prospects of an actual elimination of the rule ahnover man. Much like Weber, Kelsen,
too, considers democracy a form of dominatibterfschaf). But more significantly
perhaps, in stark contrast to the Rousseauniaititr@d, the author refuses to conceive
the people in substantive terms as an empiricailstiag entity. In his view, the people
is and remains an abstract, normative constructichwitan only fictitiously be
personified.

Yet, the Kelsenian break with a substantivistic n-the author’'s terminology:
hypostatized — approach to the concept of the pedpés not merely indicate a move
away from the footsteps of Rousseau. Much more itapty, it marks the author’s
attempt to liberate the theories of law and theéesfeom the intellectual horizon of
theology, so as to make them attain the leveltafilg modern science.

In 1922/23, Kelsen published an important, thou@ierooverlooked, article called
«God and the Staté® which sets out to investigate the analogies betiveen the two
concepts and between the disciplines — theologyamd which study them. In the first
part of the essay, drawing on Feuerbach, Durkheioh Breud, Kelsen explores the
parallels between the social and the religious lprab. According to him, the
unconditional subjection to a higher authority whicharacterizes the religious
experience is quite identical to the subordinatmtie imperative injunctions of state and
society. The second part of the text, in turn, @nés a more ambitions argument.
Suggesting that the theory of the state exhibiikiisy) similarities with theology, Kelsen
argues that such nexus must be broken, if a puemce of law and the state should
emerge. In the author’s view, the problem withabacepts of God and the state, as they
are commonly understood by the disciplines of thgwpland law, is that they are
personifications unduly turned into reifications {typostatizations) of abstract notions
of overarching unity:

«If the person called “the state”, created by jiziknowledge to illustrate the unity of the
legal system, is hypostatized in the usual manndrcantrasted to the law — whose unity
such personification of the state merely expressesa distinct being, one faces quite the
same problem or pseudo-problem as in theology latter can only persist as a discipline
which differs from moral or natural science insaéarone holds to the transcendence of
God over the world — this fundamental dogma oftladlology —, to the existence of a
supernatural, extra-earthly God. Similarly, indesedpctrine of the state which differs from
the theory of law is only possible as long as osleetses in the transcendence of the state
over the law, in the existence or rather in tharsleaistence of a meta-legal, extra-legal
state.’’

14 See Hans KelseW,om Wesen und Wert der Demokrak@st Edition, Tlbingen, Mohr Siebeck, 1920,
pp. 3-12.

15 More precisely, to Georg Jellinek, one of the legdurists of the traditional Imperi&techtslehre

16 Hans Kelsen, «Gott und Staat», in Hans KlecaReyé Marcic, Herbert Schambeck (EdBig Wiener
rechtstheoretische Schule: Schriften von Hans Kelgelolf Merkel, Alfred Verdros§/ol. 1, Vienna,
Europa Verlag, 1968, pp. 171-193.

17 Kelsen, «Gott und Staat», p. 181 (translation jine



The analogies between both reifications — of Gadl the state — are numerous, but
they can all be brought back to the duplicationtleé object of knowledge which,
according to Kelsen, is the product of every hyatgation. Indeed, theology and law
seek to square a circle with formally equivalengéaties, composed of two distinct
instances. Firstly, there is voluntary submissiorthie created order. In theology, this
happens when God takes human shape, with the @stibstween God, the almighty
father, and his human son, who is bound to the Hwsture. Legal theory, for its part,
postulates the principle of the voluntary commitinginthe state to the legal order it has
established, so as to explain the mysterious «nwefaimsis of the statgua power into
the statgualaw»'®. Secondly, there is exceptional transgressiohetteated order. The
concept of miracle, which designates a momentawnely imposed suspension of the
laws of nature, allows theology to reaffirm God'mmmpotence and transcendence.
Likewise — and Carl Schmitt’Bolitical Theology as one will see below, is the most
explicit expression of this —, legal theory reatsstite sovereignty of the state by allowing
it, in the presence of extraordinary circumstantestep beyond — partially or totally
annulling — the existing legal order. Rejectingsth@nalogies, Kelsen appears overtly as
an epistemological atheist who wishes to expungektiowledge of law and the state
from theological (pseudo-)dilemmas and their (pse)sblutionst® A man of modern
science, he discards both the notion of the nataonacle, as a momentary suspension of
the causal laws of nature imposed by the omnipdBod, and the idea of a «legal
miracle»® (Rechstwund@r which pretends to affirm the sovereignty of state by
making it transcend, in exceptional conditions,ldwal order it created in the first place.

The triumph of form and function over substanc&@hsen’s pure theory of law and
the state has significant implications for his ustEnding of democracy. Since
democracy designates a specific form of stateedensarily shares the latter's general
formal features. Thus, a democratic state, toedsiced to the democratic legal order, to
the expression of its systematic unity, to an alostr«point of imputatior
(Beziehungspunkto which the actions of its agents or organsasiréouted. Ultimately,
however, this formal understanding of the stateaasomplex compound of abstract
normative relations, hierarchically organized as sgstem of delegation and
representation, can only do little to affirm denswyr from the point of view of the ideas
of freedom, equality and popular rule. In factheatmore modestly, in the mid-1920s
Kelsen ends up defending parliamentary democracgniglly as the achievable
compromise between some degree of popular participan the creation of the legal
order and the inescapable requirements of thelstiviaion of labor, which he views as
a necessary condition for progréé¥.et, an additional argument, which not only draws
democracy closer to the orbit of Kelsen’s seculamsl scientificVeltanschauungout
also narrows the gap between democracy’s ideoldgyeedom and equality and its
institutional realities, is supplied to such alfise for the democratic state: the idea of
democracy as the fundamental political expressi@relativistic understanding of truth
and knowledge.

18 1bid., p. 185 (translation mine).

19 Seeibid., pp. 191-192.

201bid., p. 189.

2! bid., p. 187.

22 See, above all, Hans Kelsen, «Das Problem dearRantarismus», in Klecatsky, Marcic, Schambeck
(Eds.),Die Wiener rechtstheoretische Schuylp. 1661-1687.



The idea of relativism, on the one hand, helps éelsonceive the people, as it really
exists, in pluralistic terms. The political partiesnerge thus as the irreplaceable
instruments of modern democracy, and the attainrakat consensual, supra-partisan
general will — a part of the nineteenth-centuryliparentary ideal — is discarded as a sheer
meta-political illusion. On the other hand, and\aball, relativism reconnects Kelsen’s
democratic theory with his epistemology. Indeedt as there is no absolute truth which
transcends the limits of human cognition, therealaa be no absolute value from which
social and political authority might be uncondi@dly derived, irrespective of the
conflicting wills of the actual members of the picikl community:

«Because democracy weighs everyone’s political edlhally, it must also respect each
political belief and opinion (...) in equal measufene renounces to the knowledge of an
absolute value, the opposite opinion must alsodeened possible. Relativism is therefore
the conception of the world presupposed by the deatic idea.?’

However, the lack of a substantive axiological fdation to democracy involves
specific risks, which the triumph of form and medlaver substance in the modern theory
of knowledge was actually spared from. To be som@jern science was always subject
to being challenged by rival or alternative sour@Easeaning, truth and knowledge, even
if its social prestige seemed to increase with ywechnological advance or cultural
achievement it contributed to. Yet, boundaries vetzarly marked: religious adversaries
of science generally refused to enter the latteddm, just as much as the apologists of
scientific modernity declined to play the game @ligious transcendence. The case is
utterly different with the radical pluralism of ativistic democracy, which, as Kelsen
acknowledges, so as not to became entangled ateffcontradiction?, must not deny
its most ruthless absolutist enemies access towts instrumentsi. e, the change to
freely participate in the definition of the legailpical order — hence leaving the door
open to the abolition of democracy through demazragans. The «fatherless sociéfy»
of democracy, the fraternal order of immanent feedequality and pluralism, cannot
prevent the menace ofavenge of the fath&

4. Schmitt: a politico-theological challenge to modermpolitics

Carl Schmitt’s critique of liberal democracy andw@ear modernity appears as one of
the most radical attempts to reaffirm the ideaafiscendent political authority in the late
modern era. Schmitt’s rejection of the capitalisbreomy and its liberal political order
has distinct layers, which extend from an earbréity-aesthetic condemnation of modern
civilization to the astute exposure of the conttidns of the parliamentary state. Yet,
the core of Schmitt’s critique is located in IMslitical Theology with its peremptory
assertion -eontraKelsen — that the problem of the foundations ofgbltical order must
not leave the orbit of metaphysical-theologicakmrang.

23 Kelsen,Vom Wesen und Wert der Demokratie36 (translation mine).

2 Hans Kelsen, «Verteidigung der DemokratiBlitter der StaatsparteR. Jahrgang, p. 98 (translation
mine).

25 Hans KelsengFoundations of Democracykthics 66 (1), 1955, p. 31.

26 | borrow the expression from Peter Gayt&imar Culture: The Outsider as Insidétew York and
London, W. W. Norton, 2001, p. 102.



Schmitt’s concept of sovereignty is marked by thenpcy of the exception over the
norm. According to the well-known inaugural sentnof Political Theology
«[s]overeign is he who decides on the state of gi@a’. This means that only under
extraordinary circumstances, in the context ofa eenergency, can light be shed upon
the true subject of sovereignty, who is thus ir@ble to a system of abstract legality.
Still, what does this concept of sovereignty adsier on the exception have to do with
a theological understanding of the problem of pmlt legitimacy? Well, in another
decisive passage of the same work, the authorspsit «[a]ll significant concepts of the
modern theory of the state are secularized thecabgbncepts?.

Indeed, the legal and political idea of decisiontlo& exception as the revelation of
the true sovereign is, in Schmitt’s view, nothing the secularization of the theological
concept of miracle; the former plays in the theofyhe state the exact same role as the
latter in theology. Whilst, as we saw above, Kelsenght to discard the notion of the
«legal miracle», which constituted an obvious otistéo the rise of a science of law and
the state free from theological contamination, Sthspeaks simultaneously against the
modern repression of state sovereignty as decwiothe exception — in favor of the
primacy of the abstract norm — and against theaetf an actively intervening God from
the world:

«For the idea of the modern constitutional statertphs together with deism, a theology
and a metaphysics that banishes the miracle froenwbrld. This theology and

metaphysics rejects both the direct divine intetioen through an exceptional

transgression of the laws of nature which is copddyy the idea of the miracle and the
direct intervention of the sovereign in a valid degrder. The rationalism of the

Enlightenment dismissed the exception in every fefin

Given the inextricable link he posits between prditthought and theology, Schmitt
is inevitably drawn to the conclusion that modeenwsarization constitutes not only a
general turn away from religion, but also the esdif political ideas. Indeed, Schmitt
interprets modern secular civilization as a grastiuggle against the politicad® This
modern retreat of religiousnd political ideas leaves the author at pains toslate his
thought into a clearly delineated alternative betalism. The panorama must have been
quite frightening in his eyes: Protestant sectsWaber had shown, were the spiritual
sources of capitalism and liberalism; Lutheran defee to authority crumbled, if not
earlier, with the fall of the Wilhelmine Empire aft World War One; and political
Catholicism (in whose circles Schmitt first becapwitically active) seemed to be
increasingly compromising, in Germany and elsewhern¢h the secular forces of
parliamentarism and democracy. Of course, visidres robust authoritarianism aiming

27 Carl Schmitt,Politische Theologie: Vier Kapitel zur Lehre vorr @uveranitatNinth Edition, Berlin,
Duncker & Humblot, 2009, p. 13 (translation mine).

28 Schmitt,Politische Theologigp. 43 (translation mine).

2 |bid. (translation mine).

%0|bid., pp. 68-68 (translation mine): «Today nothingiisre modern than the struggle against the political
American financiers, industrial technicians, Mand®cialists, and anarcho-syndicalist revolutioesri
unite around the demand that the unobjective réilpotitics over the objectivity of economic life be
eliminated. There should only be organizationaktecal and economic-sociological tasks, but no more
political problems. The prevailing type of thinkirggno longer capable of perceiving a politicalad&he
modern state seems to have indeed become what MaeMgees in it: a huge apparatus.»



to overcome the crisis of the liberal state, evef mainly secular inspiration, flourished
in the early twentieth century. And, to be surd)i8itt endorsed their ideas and adopted
their languages in several instances. Still, he nea®r, in essence, a radical nationalist,
in spite of the circumstantial attraction to theitiml mythology of fascisni! Nor was

he a conservative thinker strictly in search of ditigal stability which pluralistic
democracy appeared unable to secure, even if arguesading of his exploitation of the
plebiscitary tendencies of the Weimar Constitutiight suggest th&f Schmitt’s praise

of fascism has less to do with any genuine natisnahthusiasm — for him, in the last
analysis, a mere derivative of pagan, polytheistitatry>® — than with the longed-for
restoration of the supreme authority of the Sfatdnd his notion of plebiscitary
leadership does not really testify to a concerm pilitical stability in a strict sense, but
rather to a deep hunger for unchallengeable ordehunger stemming from profound
religious sources.

Of course, the fact that the state, as the modabodiment of political order, has an
undeniable transcendent deficit and emerges, éff,itss a product of secularization, is
something Schmitt knew all alofig.But such fragment of achievable order was still
worth fighting for, still worth vindicating againbbth the deceitful universalist promises
and the actual pluralist degeneration of seculaerdilism®® To the cause of statist
authoritarianism Schmitt could find plenty of asstes, but none actually shared his
deepest theological concerns. The collaboratio Wie racist ideology of the Nazis
expresses perhaps the ultimately unavoidable tyaged this last great
counterrevolutionary thinker.

5. Conclusion

This late modern dispute on political legitimacylats «ultimate grounds» provides
no fully satisfying answers to the issues and dite&s it raises. Nor could it, to be fair.
The rise of modernity’s immanent frame constituial] still constitutes, a challenge to
political thought in general, and to the problemlegfitimate order in particular. Max
Weber was one of the first thinkers to face itamattempt to reconcile divergent claims.
On the one hand, the acknowledgement of the néiesssnmanent to modernity, of the
processes, instruments and institutions which tsegéneral tone. On the other, the
persisting reliance on charisma, on the personafisiatic devotion to grand causes,
whose transformative potential, even if short @& &prophetipneumawhich in former

31 For the author'flirtation with Italian fascism, see Carl Schmitt, «Die getihe Theorie des Mythus»,
in Carl Schmitt,Positionen und Begriffe im Kampf mit Weimar — Gerifersailles 1923-1939T hird
Edition, Berlin, Duncker & Humblot, 1994, pp. 11:2Carl Schmitt, «Wesen und Werden des
faschistischen Staates», in Schniibsitionen und Begriffgop. 124-130.

32 See Carl SchmitDer Huter der Verfassund tibingen, Mohr Siebeck, 1931; Carl Schntittgalitat und
Legitimitdt Munich and Leipzig, Duncker & Humblot, 1932.

33 See Schmitt, «Die politische Theorie des Mythgs20 (translation mine): «For political theologfyis
[the political mythologies of nationalism and fasui is polytheism, just as every myth is polytheist

34 Schmitt, «Wesen und Werden des faschistischerieStaap. 128 (translation mine): «The fascist state
decides not as a neutral, but as a higher thirty pahat constitutes its supremacy.»

35 See, above all, Schmitt’s book on Hobbes, writieortly after the author had fallen from grace wité
Nazis: Carl SchmittDer Leviathan in der Staatslehre des Thomas HobBem und Fehlschlag eines
politischen Symbo]ssecond Edition (Giinther Maschke), Cologne, Hokanh1982.

36 See Carl Schmitt, «Staatsethik und pluralistis@®ta@t», in SchmittPositionen und Begriffep. 162:
«(...) a piece of concrete order is more valuable tha empty generalities of a false totality.»



times swept through the great communities likerebfiand, welding them togethéfy»
might still help prevent the full closure of the desn «iron cage» and the ensuing
enslavement of mankind by the forces of rationaksm materialism.

Hans Kelsen, for his part, rules out the need foy areak whatsoever with
modernity’s immanent forces. According to him, kbgal/political order must be justified
in its own rational terms, without recourse to sle@hisms of theology. Kelsen ends ups
finding a sort of anti-foundational foundation t@dern democracy in the worldview of
relativism, characterized by scientific equidistance from all the passions, interests,
values, beliefs and opinions at stake in the deatmccompetition for political power.
But the democratic relativist would soon have toognize the flimsiness of such base,
and how it could not possibly prevent the self-degtton of democracy, its appropriation
by the advocates of autocracy and political abgtut

Carl Schmitt exploited the paradoxes and fragdited pluralist/liberal democracy
with unmatched sharpness. However, his grander temmbiwas that of an
uncompromising, theologically-inspired rupture wittodern secular politics, or, to be
more precise, with the modern evaporation of «tigigal». There was more than a hint
of anachronism in such a venture. Indeed, if magistit Christian faith had been its
original source of inspiration, it ended up joininige swarming secular political
mythologies that promised to transcend the crumghilveral-capitalist order in the first
decades of the past century.

Historically, of course, Max Weber’'s, Hans Kelseaisd Carl Schmitt’s reflections
on the foundations of political order are set ie grelude to perhaps the greatest
catastrophe of European civilization: the ThirddReiAnd they have all suffered, rightly
or wrongly, from being read in such a retrospeclhigkt. Post-1945 political thought in
the West was marked by the renaissance of naighdltheory, both as a reaction to the
horrors of the recent past and as an alternatitieetonaterialist doctrines glorified in the
Soviet East. As late-modern thinkers, Weber, Keksgth Schmitt, in spite of everything
that sets them apart, shared a deep dissatisfagiibrihe basic premises of natural law.
The postwar marginalization of their political idear their turning into a favorite object
of critique by some of the promoters of the resnogeof natural law, was surely not
unexpected. This predominance of natural right thdws caused a reorientation of
political thought to the domains of ethics and nityrawhich has brought about the
primacy of issues of distributive justice. Stilhet questions raised by the late modern
German contentions on the problem of politicaltietacy reverberate today, even if they
tend to remain hidden beneath a more or less neéagseeil. As Kelsen said, those
concerned with finding out what lies beyond positiaw, and serves as its foundation,
will encounter «neither the absolute truth of mbieics nor the absolute justice of
natural right. Whoever lifts the veil and does oluise his eyes, will see the hideous
Gorgon face of Power staring back at hith.»

It takes courage to look power in the eye, andeh@in is as difficult now as it was
a century ago. Remaining within the immanent frashenodern politics provides only
short, unsatisfying answers; embracing temptatdtrenscendence might, in turn, prove

87 Weber, «Science as a Vocation», p. 155.

38 Hans Kelsen, «Diskussionsrede zu den Berichtea (Eleichheit vor dem Gesetz im Sinne des art. 109
der Reichsverfassung“¥eroéffentlichungen der Vereinigung der DeutscheiStechtslehrer3, 1927, p.

55 (translation mine).

10



to be fatally dangerous. To question the «ultimgteunds» of political order and
authority is a risky business.
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