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INTRODUCTION

The Treaty establishing the European Community calls on the Commission in cooperation
with the Member States, to transmit each year to the European Parliament and the Council a
report on the measures taken to implement Article 280 concerning the protection of the
Communities’ financial interests. In accordance with the principle of shared responsibility in
this field, the 2003 report presents successively the activities of the Community during the
year and the measures taken by the Member States.

The priorities of the Community to protect its financial interests and to fight against fraud
were established by the Overall Strategic Approach of 28 June 2000' for the period 2000-
2005 and implemented by the 2001-2003 Action Plan®. The first part of the report highlights
some significant Community activities in 2003, without mentioning all of the tasks achieved
to implement the 2001-2003 Action Plan and to follow up the Resolutions of the European
Parliament’ and the Annual Report of the Court of Auditors for the financial year 2002°.

The second part of the report presents a summary of the measures taken in 2003 by the
Member States to implement the EC treaty. Two aspects were favoured in 2003: the structural
measures and recovery in the field of direct expenditure.

The report is accompanied by two staff working documents’: on the one hand, the
implementation of the 2001-2003 Action Plan and an inventory of the measures taken by the
Member States, on the other hand the relevant statistical information.

Commission Communication on "the Protection of the Financial Interests of the Communities and the
Fight against fraud — For an overall Strategic approach", (Doc. COM(2000) 358 final).

See the Action Plan 2001-2003 on the protection of financial interests (COM(2001) 254 final of
15.5.2001) for the implementation of the Overall Strategy 2001-2005.

Resolution of 27 March 2003 on the Green Paper of the Commission concerning the Penal Protection of
the Communities’ financial interests and the creation of a European Public Prosecutor and Resolution of
13 March 2003 on the Protection of the financial interests of the Communities and the fight against
fraud — 2001 Annual Report.

4 0J C 286, 28.11.2003.

Commission Staff Working Documents (SEC(2004)1058) "Implementation of Article 280 of the Treaty
by the Member States and the Community in 2003- Follow up to the Action Plan 2001-2003 and
measures taken by the Member States" and (SEC(2004)1059) "Statistical Evaluation of Irregularities:
Agricultural, Structural & Cohesion funds and Own resources- Year 2003".
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TITLE I — THE COMMUNITIES' ACTIVITIES FOR THE PROTECTION OF THE EUROPEAN
COMMUNITIES' FINANCIAL INTERESTS AND THE FIGHT AGAINST FRAUD:
MAJOR DEVELOPMENTS IN 2003

The Commission established its political and general objectives in its overall strategic
Approach adopted on 28 June 2000° for the 2001-2005 period. The implementation of
this overall strategy by the Commission, including by the European Anti-Fraud Office
in its non operational functions, is given concrete expression in the 2001-2003
Action Plan’.

Major developments achieved in 2003 by the Commission, are highlighted in this
annual report. They are in line with the four main themes of the Overall Strategic
Approach. The report refers to certain horizontal topics such as the results of the audits
in the Structural Funds. It also refers to the Commission Report evaluating the activities
of OLAF® and the commitments made before the European Parliament on 18 November
2003. A summary is made of progress in the criminal law protection of the financial
interests of the Communities, in particular with regard to the European prosecutor
project and relations between the Commission and the judicial and police cooperation
bodies.

1. THE DEVELOPMENT OF AN OVERALL CONSISTENT ANTIFRAUD POLICY

1.1. Overall Evaluation of the Measures adopted by the Community in the
area of structural funds:

Regulation (EC) n° 1681/94° of 11 July 1994 provides a framework for the
communication and the follow up of the irregularities detected. In accordance
with Article 2 (1), Member States communicate to the Commission the
provisions which they have taken with a view to ensuring the regularity of
operations financed by the Community, the prevention of irregularities and the
recovery of the lost funds, and the description of the management control
systems in force.

In 2001, the European Court of Auditors published its special report'
concerning in particular the implementation of this Regulation, in six Member
States''. It noted numerous failures on the part of the Member States and in
particular recommended that the Commission carry out the evaluation and
control of the operation of systems of detection and communication of
irregularities in the Member States, in order to ensure the communications

See previous note.

See previous note.

COM(2003) 154 final of 2 April 2003.

OJ L 178, 12.7.1994, p. 43.

Special report n°10-2001 concerning the financial control of the Structural Funds, Regulations
(EC) n° 2064/97 and 1681/94 — OJ C 314,8.11.2001.

Germany, Spain, France, Italy, the United Kingdom and Portugal.
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reported were up to date and the process of drawing up of the reports was both
exhaustive and relevant.

The Commission'? carried out an analysis of the description of the systems in
the 15 Member states. Secondly, it proceeded to carry out verifications, made
jointly by the DG REGIO and OLAF, at national or regional level to check the
effectiveness of the system in question. A report was drafted following each
mission and a synthesis of the main results, conclusions and recommendations
were sent to the authorities of each Member State.

Overall, these audit missions show that undeniable progress has been made
since 2001. However, a number of the comments which had been made in the
10/2001 Report of the Court of Auditors are still relevant.

The Commission noted that problems persisted in the interpretation of
Regulation (EC) n° 1681/94 since half the Member States did not
communicate the irregularities to the Commission (OLAF) within the time
limits, or did not provide the necessary information'. The examination also
revealed that even when irregularities were notified, the way in which certain
Member States carried out the follow up of cases and their communication did
not allow the Commission database to be updated'.

On the other hand, the internal follow up of irregularities and the procedures
for recovery were judged satisfactory in the majority of the Member States —
which leads to believe that the latter organise themselves better regarding their
responsibilities related to sound management of the Structural Funds, as well
as dealing with irregularities and recovery, and that they generally assume
their tasks in an appropriate way.

It is necessary, then, for Member States to improve their interpretation of the
concept of irregularity so as to have a more complete and reliable image of the
protection of financial interests and the fight against fraud on the basis of
complete, coherent, precise and up to date data. The Commission sent to the
various Member States specific recommendations to be implemented.

Moreover, a summary report of the 15 audit reports'> draws a number of
conclusions regarding the possibilities for improvement of the system of
notification and follow up of the irregularities. A proposal for amendment of
the regulatory mechanism (Regulation (EC) n° 1681/94) will be tabled for
2005.

In the context of the discharge 2000 (COM(2002) 696, item 71), the Commission committed
itself to carrying out these controls.

Germany, Spain, France, Greece, Italy, United Kingdom and Walloon region in Belgium. In 2
cases (Luxemburg and Flemish region in Belgium), the Commission noted that no system of
notification of irregularities had been set up.

Austria, Denmark, Finland, Ireland, the Netherlands, Portugal, Sweden.

"Examination of the systems and procedures of communication and follow up of irregularities
within the framework of the Structural Funds" (Commission staff working paper of 19.12.2003).
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1.3.

Task Force on recovery work in the field of the EAGGF Guarantee
Section

With regard to Community policies carried out by way of decentralised
management (EAGGF-Guarantee, structural funds ), it is up to the Member
States to carry out the recovery of the funds unduly paid to the final recipients
and to repay the amounts to the Community budget. For its part, the
Commission is required to follow the recovery procedures carried out by the
Member States and to apply, if necessary, the clearance procedures. The
slowness of these procedures and the accumulation of Community debts is a
subject of concern both for the Commission, the Court of Auditors and the
Budgetary authority.

In its communication of 3 December 2002'® which aims in particular to
strengthen recovery, the Commission decided to set up a Recovery Task Force
in the area of EAGGF Guarantee Funds, made up of agents of OLAF and the
DG Agriculture. The total arrears of irregularities due to be recovered were
estimated in 2002 at € 2.2 billion, according to the data communicated by the
Member States under the terms of Articles 3 and 5 of Regulation n® 595/91.

With regard to cases of irregularity communicated before 1999, the subject of
the work of the Task Force, the amount is more than € 1 billion. With regard to
the cases from the years 1995 to 1999 and the cases prior to 1995 relating to
Italy, the Task Force examined in detail 433 cases (of which 343 concern
Italy), each of which involved an amount higher than 500.000 €. Once this
analysis was completed, the total to be recovered was fixed at 700 million €
for nine Member States (including 550 million for Italy), instead of the
initially communicated one billion €. Moreover, in almost all the Member
States concerned, it arises from these audits that there were serious cases of
"negligence" by the services and authorities which did not take precautionary
measures or ensure an appropriate financial follow-up. It also follows that the
slowness and inefficiency of the national administrative and judicial
procedures and the absence of a clear attribution of the responsibilities
endanger the effective recovery of the Community funds.

After dealing with the cases above 500,000 euros, the Task Force will also
examine the other cases where the amounts are lower.

A Prevention Policy: A more visible Procedure for Fraud proofing
Legislation

In its overall strategic approach as regards protection of the Community’s
financial interests, the Commission defined prevention as one of the four major
priorities of its action. This priority is implemented by the action of fraud

16

Commission communication of 3 December 2002 (COM (2002) 671 final)"for a better recovery
of EC funds resulting from the direct and shared management of Community expenditure".

EN



2.1.

proofing defined in the Communication of 2001'7 which became effective in
2003.

The Commission thus set up a consultation process involving the European
Anti Fraud Office as far upstream as possible, so as to benefit from its
operational experience from the stage of the drawing-up of the legislative
proposals.

This procedure in particular strengthens the cooperation between the lead
Directorates-General who propose legislative initiatives and the European
Anti-Fraud Office. It involves also the other institutions because the
Commission draws its information not only from its own experience but also
from the reports of the European Court of Auditors and the supervisory
authorities in the Member States, and from the resolutions of the Council and
the European Parliament.

This mechanism entered its active phase in 2003 and was, however, for this
first full year of operation, of a primarily experimental nature.

The consultations addressed to the Office by the Commission departments
concerned in particular the agricultural, customs, and also macro financial
assistance to third countries fields, as well as the area of direct expenditure,
such as education, where OLAF took part at an early stage in the preparation
of texts authorising the subsidy programmes.

COOPERATION WITH THE MEMBER STATES AND THIRD COUNTRIES

A strategy of cooperation and mutual assistance between all the public partners
is particularly necessary to fight efficiently against organised criminality, in
particular transnational criminality, affecting the Community’s financial
interests. The Commission assumes its responsibilities, in particular by giving
its assistance in the field of intelligence and in the operational field.

Analysis of intelligence in the framework of mutual assistance.

In operational matters, the observation of frauds or irregularities prejudicial to
the Community interests is essential in order to better direct the activity on the
ground. The Commission contributes by making available to the Member
States information exchange systems.

Member States and candidate countries can already exchange information
among themselves and with the Commission (OLAF) by a secure and
powerful communication network, named "Anti-fraud information System". In
2003, this AFIS network was extended to the candidate countries and some
third countries.

17

Commission communication of 7.11.2001 on fraud proofing of Community legislation and the
management of contracts — document SEC(2001) 2029 final.
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The AFIS system is able to support several operational functionalities, among
which:

— generic information exchanged within the framework of mutual
assistance (messages, communications on suspicions of irregularity
or fraud);

— structured information conveyed by the early warning system on
sensitive goods within the framework of the customs transit
procedure;

—  joint monitoring operations in customs matters: these were
extended to non maritime operations, and particularly to operations
relating to containers. The Council, in its resolution of 2 October
2003"® on a strategy relating to customs cooperation, stressed the
importance of these actions and the logistical and technical support
provided by the Commission.

— An instrument of communication of information concerning
cigarette seizures (CIGinfo) between the competent authorities and
OLAF. On 19 May 2003, OLAF and the World Customs
Organisation agreed to allow a systematic transfer of information
on cigarette seizures from the AFIS network towards the specific
application "CEN" (Customs Enforcement Network).

- an instrument of registration of electronic communications (ECR)
on fraud and irregularities in the Member States, necessary for a
subsequent analysis.

— a mutual information system with Russia (electronic follow up of
export refunds allowing the simplification and acceleration of
procedures).

However, as the AFIS network does not make it possible to store sensitive
information at European level, the Customs Information System (CIS) fills this
gap. It has made it possible, since 24 March 2003, for the competent
authorities for the application of customs and agricultural legislation, to query
directly a central database on goods, means of transport, persons and
companies, when there are real indications of infringements of regulations in
these fields. The aim of this information system is to allow a Member State
which enters data into the system to ask another Member State to take one of
the following actions: study and report, discreet surveillance or specific
control.

The Customs Information System is based on Council Regulation (EC)
n°515/97" and on the Convention on the use of information technology in the

18
19

0J C 247 of 15.10.2003.
OJL 82-22.3.1997,p. 1.
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2.2.

field of customs®, which came into provisional force on 1st November 2001.
It also comprises strict rules on data protection of a personal nature. 14
Member States”' deposited the ratification instruments of the CIS Convention
and are in a position to use the third pillar database. A handbook of operational
procedures and a user guide were translated into official languages and
training courses were organised for the implementation of the system.

In addition, Member States agreed to the setting up of an identification file for
customs investigations (FIDE), a cooperation instrument between specialised
national services within the framework of intergovernmental customs
cooperation””. The management of this third pillar instrument, which has to be
supplemented by a similar instrument intended to cover the fields of
Community jurisdiction, was entrusted to OLAF. The Commission included
the amendment of Regulation (EC) n°515/97 in its 2004 work programme.

Cooperation against certain forms of crime prejudicial to the interests of
the Communities: protection of the European currency

The protection of euro notes and coins is the responsibility of the competent
national authorities, the European Central Bank, Europol and the Commission.
The Commission (OLAF) carries out this responsibility in several respects:
coordination of action by the Member States for the technical protection of
euro coins against counterfeiting, including the European Technical &
Scientific European Centre (ETSC), training and technical assistance thanks to
the "Pericles" programme®, legislation® on the protection of euro notes and
coins with the related sanctions.

The second Commission Report” concerning the implementation by the
Member States of the Council Framework decision of 29 May 2000 was also
adopted in 2003; this report concludes that there was a generally satisfactory
implementation and, overall, conformity with the national provisions with the
system relating to the penal protection of the euro against counterfeiting.

20

21

22

23

24

25

Convention of 26.07.1995 (OJ C 316 of 27.11.1995). See the report of the provisional
Committee envisaged in art.3 of the agreement on the provisional application of the CIS
Convention (Doc. n° 7361/04 of 12 March 2004).

Austria, Germany, Denmark, Spain, Finland, France, Greece, Ireland, Italy, Luxemburg, the
Netherlands, Portugal, Sweden, United Kingdom.

Council Act of 8 May 2003 drawing up a protocol amending the Convention on the use of
information technology in the field of the customs, with regard to the creation of a database for
the identification of Customs files (OJ C 139 of 13.06.2003).

Council Decision 2001/923/EC of 17.12.2001 drawing up an action programme on exchange,
assistance and training for the protection of the euro against counterfeiting.
(OJ L of 21.12.2001).

(EC) Regulation of the Council N°1338/2001 of 28 June 2001 (OJ L 181 of 4.7.2001) and
Council Framework Decision 203/861/EC of 29 May 2000 on increasing protection by criminal
penalties and other sanctions against counterfeiting in connection with the introduction of the
euro (OJ L 140 of 14.6.2000).

Report based on Article 11 of the Framework Decision of 29 May 2000
(COM(2003) 532 final, 0f 3.9.2003).
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2.3.

In the field of the fight against counterfeiting, the protection of the euro in its
metal form is entrusted to the ETSC, managed by two agents of the
Commission. In 2003, the Council formally assigned® to the Commission the
responsibility for ensuring the smooth operation of this Centre and the
coordination of the actions carried out with a view to protecting euro coins
against counterfeiting.

The statistics and analyses drawn up by the Centre in 2003 indicate a strong
increase in the activity of counterfeiting coins. This appears not only in the
largest number of counterfeit coins detected in circulation (from 2,339 in 2002
to 26,191 in 2003) but also in the sharp increase in the types of counterfeit and
their variations (26 and 97 respectively).

This development has not attacked the credibility of euro coins as feared. The
number of counterfeit coins found in circulation and even the quantity of
counterfeits in circulation and potentially produced is very low, compared with
the 49 billion coins in circulation. Moreover, all the known counterfeits should
be rejected by the machines to be sorted or the distributors, once they have
been equipped and regulated in an appropriate way.

Programme for the promotion of actions in the field of the protection of
the Communities’ financial interests: Hercules

On 27 May 2003, the Commission proposed establishing a Community
programme for the promotion of actions in the field of the protection of the
financial interests of the Community, the "Hercules" programme”’. This
programme covers subsidies granted to training activities, actions of technical
assistance and exchanges of data as regards protection of Community financial
interests, or to actions contributing to the design and dissemination of
information in this area, such as for example studies, conferences or
publications. It also makes it possible to grant operating subsidies to
organisations active in this field in the Member States, the countries of
EFTA/EEA and the three applicant countries (Bulgaria, Romania and Turkey).

The decision of the European Parliament and the Council drawing up the
Hercules programme was adopted on 6 April 2004%*. It proposes that the
Hercules programme be given a multiannual budget of 11,775,000 €, for a
three-year period, as from 2004.

26

27
28

Council Decisions 2003/861 and 2003/862 of 8.12.2003 concerning analysis and cooperation
with regard to counterfeit euro coins. (OJ L 325, 12.12.2003).

COM(2003) 278 final.

Council Decision n° 804/2004/EC of the European Parliament and of 21 April 2004 drawing up
a Community action programme for the promotion of actions in the field of the protection of the
financial interests of the Community (OJ, L. 143 of 30.4.2004).
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3.1.

AN INTER-INSTITUTIONAL APPROACH TO PREVENTING AND FIGHTING
AGAINST FRAUD AND CORRUPTION

Since May 1999, the Community has had an overall legal framework to fight
against fraud, corruption and any other illegal activity affecting its financial
interests and to investigate irregular behaviour™ inside the institutions, bodies
and offices. Reflections on the reinforcement of this mechanism, which frames
OLAF’s activities, advanced in 2003, including on the basis of the
Commission’s progress report (article 15) and experience in the Eurostat case.

Deepening of the Antifraud Reform

In accordance with Article 15 of Regulations 1073/99 and 1074/99%, the
Commission adopted, on 2 April 2003, a progress report on the activities of
OLAF, targeted on the evaluation of the legal framework.

The report puts into perspective the development of the anti-fraud policy of the
Commission up to the reform carried out in 1999 with the creation of OLAF,
in accordance with the high-level priority given to the fight against fraud,
corruption and any other irregular activity against the Community budget. It
examines the manner in which OLAF with its specific statute carries out its
different functions. In addition to its principal task of carrying out internal and
external investigations under its functional independence, OLAF as a
Commission department ensures coordination with the national administrative
and judicial authorities and police responsible for preventing and fighting
against fraud, provides technical assistance to the Member States, contributes
to the design of the anti-fraud strategy of the European Union and takes the
initiatives necessary to strengthen existing legislation.

The report shows that there is a strong complementarity between the
operational activities of the Office and those of its partners at national, inter-
institutional and international level and concludes that cooperation with the
Commission departments and the partnership with the Member States has to be
studied in greater detail in future. It demonstrates the synergy which results
from the proximity of the operational missions and the general assignments of
the Commission, such as the design and implementation of anti-fraud policy
and legislation. The report also points out that the mixed statute of OLAF may
complicate its administrative and budget management and make
communication with the institutions difficult.

The Commission has made 17 recommendations whose implementation
concerns the overall anti-fraud policy and will involve the drawing-up of
legislative proposals with a view to strengthening the structure and
functionality of the Office. The total organisational independence of OLAF is,

29

30

Commission Decision n°1999/352 EC, ECSC, Euratom of 28.04.1999 instituting the Office,
Council Regulations (EC) n°1073/1999 of the European Parliament and (Euratom) n°1074/1999
of the Council, inter-institutional Agreement concerning the internal investigations carried out
by the Office and model Decision (OJ L136 of 31.5.1999).

COM(2003) 154 final of 2.4.2003.

12

EN



EN

however, in the opinion of the Commission, a prospect to be studied within the
framework of a future amendment of the EC treaty and of a strengthening of
the penal dimension of the fight against fraud.

The European Parliament, while critical of the functioning of the Office, has at
the same time expressed support for the wish to concentrate on the
investigative function and to improve the information flow between OLAF and
the institutions®'. It stressed the importance of the guarantees with regard to
the rights of the defence, the judicial control of these activities and the role of
OLAF's Supervisory Committee. Moreover, it doubted the adequacy of the
corrective measures introduced by the Commission, after the Eurostat case, its
policy of decentralisation of responsibilities in financial matters and the
measures intended to implement a zero tolerance policy as regards fraud and
corruption.

In its opinion®* of 18 June 2003, the Supervisory Committee concluded that
the provisions of Regulation 1073/99 had not had a full effect yet. The Council
in its conclusions of 22.12.2003% asked, in addition to the evaluation of the
legal framework of the Office, for an evaluation of its operational activity
while considering a stabilisation phase to be necessary before envisaging a
modification of its statute or missions.

In addition to the intermediate assessment envisaged by the legislator, the anti-
fraud reform is progressing in a complex institutional environment where
current events also bring their share of unforeseen events. Drawing the lessons
from the Eurostat case in his speech of 25 September 2003 and his State of the
Union Address on 18 November 2003 before the European Parliament, the
President of the Commission presented an Action Plan aimed at going further
than the 17 recommendations in the progress report of the Commission.

A code of conduct’® drawn up between the Commission and OLAF in July
2003 provided a first solution to one of the principal gaps revealed by the
current practice by ensuring and improving the exchange in good time of
information on internal investigations within the Commission. It however
appeared necessary to use the legislative approach to guarantee the consistency
of these rules in all the institutions and to improve the substance of the
information.

The main points of the proposal for a regulation of the European Parliament
and of the Council adopted by the Commission on 10 February 2004 are, for
the Office:

31

32

33
34

Resolution of 13 March 2003 on the protection of the financial interests of the Communities and
the fight against fraud — 2001 Annual Report. Resolution of 8 April 2003 on the discharge
decision for 2001 and Resolution of 4 December 2003 on the Commission Report concerning
the evaluation of the activities of the European Anti-Fraud Office.

Opinion N° 2/03 accompanying the Commission Report "Progress report on the activities of the
European Anti-Fraud Office (OLAF)" of 18.6.2003.

Doc.16280/03 FINAL 644.

SEC(2003) 871.

13

EN



EN

3.2.

— the re-focusing of its activities on anti-fraud investigations and its
operational priorities

— the improvement of the flow of information with the institutions,
bodies and agencies concerned in order to enable them to carry out
their political responsibility and to take preventive measures

— the definition of procedural guarantees for persons during
investigations

— the reinforcement of the effectiveness of external investigations by
specifying responsibilities with respect to economic operators,

— moreover, without interfering with the investigations progress, this
new framework for the governorship of OLAF enhances the
Supervisory Committee’s role in the control it exerts on the
execution of the investigations function.

Progress in the implementation of the Reform within the Commission

The modernization of the European public service continued to progress
during 2003, in parallel to the work relating to the deepening of the anti-
fraud reform of May 1999. In particular, the financial and administrative
reform conceived in the White Paper of March 2000 on the internal reform of
the Commission is being completed with the entry into force of the new
Financial Regulation on 1 January 2003 which changes in particular the
internal control system, and the decision of July 2003 on the Specialised
Financial Irregularities Panel. As a result of the political agreement reached on
19 May 2003 in the Council and the opinion of the European Parliament of 19
June 2003, the Commission adopted an amended Proposal for the Staff
Regulation®®. As from its entry into force on 1st May 2004, this Staff reform
will have a major impact on the managing practices of departments and will
contribute in particular to the prevention of irregularities.

In response to the irregular practices detected at Eurostat, the Commission
adopted complementary horizontal reinforcement measures: the September
1999 Code of conduct on the relations between the Commissioners and their
services was revised in order to improve the information transmitted to
Commissioners and to enable them to assume their political responsibility.

To this end, a group of Commissioners including the President ensured that all
the relevant information and/or allegations of fraud, irregularity and other
reprehensible acts coming in particular from OLAF, IDOC”’ and the Internal
Audit Service are the subject of a rigorous follow-up. The group of
commissioners is assisted by a high-level interdepartmental group.

35

36
37

Report from the Commission on the follow up of the reform and the measures to be
implemented in 2004 (COM(2004) 93 final).

COM(2003) 721 final.

Investigation and Disciplinary Office — Commission.
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4.1.

STRENGTHENING OF THE CRIMINAL LAW PROTECTION OF THE
COMMUNITIES’ FINANCIAL INTERESTS

Towards concrete proposals on the creation of a European Prosecutor

The requirement to prosecute in a more effective way the authors of
criminality undermining the Communities’ financial interests, a fortiori under
an enlarged Europe, led the Commission to propose the creation of a European
Prosecutor’’. In 2001, the Commission had adopted a Green Paper® on the
penal protection of the communities’ financial interests and the creation of a
European Prosecutor and led a wide-ranging debate throughout 2002 with all
the interested parties. The year 2003 will have been marked by the follow up
of this debate and its concrete expression in the proposals of the European
Convention on the establishment of a European Public Prosecutor, on which
the decision is to be made by the Intergovernmental Conference (IGC).

Assessment of the public consultation on the creation of a European
Prosecutor

In March 2003, the Commission presented a summary of some 200 reactions
in response to the Green Paper®. It has, for this reason, informed the
Convention on the future of the Union about this report. Basically, reactions
are for the most part favourable to the principle of the creation of a European
Prosecutor, the government authorities on this point remaining overall more
reserved than the experts and the representatives of civil society. A minority
has firmly opposed the project.

The general evaluation gives an account of the opinions on the need for the
creation of a European Prosecutor and reaffirms in detail the added value
which it would bring to the fight against criminality undermining Community
finance. The thematic evaluation, for its part, highlights the institutional and
legal affairs which have henceforth to be studied in greater detail to facilitate
the carrying out of such a project: articulation with the existing European
authorities, rights of defence and administration of the evidence, integration
into national criminal law systems.

In this report, the Commission reaffirms that an amendment of the treaties
establishing the European Communities is, on this point, essential in order to
guarantee effective and equivalent protection of the financial interests while
respecting the basic rights of individuals.

In addition, the Commission, by adopting the progress report on the activities
of the European Anti-Fraud Office, on 2 April 2003, set out its vision of the
development of OLAF from the point of view of the creation of a European
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COM(2000) 608.

COM(2001) 715.

COM(2003)128: The follow up report, and all the answers gathered are available on the Internet
(http://www.europa.eu.int/comm/anti fraud/green paper/index).
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Prosecutor, the former having the task of becoming an auxiliary of justice in
the service of the latter. The Commission also reiterated its intention to
actively promote this idea within the IGC.

For its part, in a resolution of 27 March 2003, the European Parliament
welcomed the Green Paper and supports the idea of the creation of a European
Prosecutor.

Proposal of the European Convention concerning the European Prosecutor’s

Office

These efforts led to a first recognition of the project aiming to endow the
Community with a criminal prosecution function. Under the constitutional
draft treaty submitted on 18 July 2003, the European Convention proposed a
legal basis allowing the creation of a European Prosecutor’s Office (article III-
175), whose functions will be similar to those proposed by the Commission**.
The European Prosecutor’s Office would be qualified to detect, prosecute and
refer for judgment in court the authors and accomplices of the offences falling
within its competence. It would carry out before the competent courts of the
Member States the public action concerning these offences.

On the other hand, the organisation of this Prosecutor’s Office, created "from
Eurojust", and its field of material competence, extended beyond the protection
of the Community’s financial interests to serious and transnational crimes,
show a development in the debate since the first Commission proposals,
starting with the follow-up report of the Green Paper.

It is however to be feared that the unanimous decision method retained for the
implementation of these proposals may not allow them to be achieved, a
fortiori in an enlarged Europe. Instead of envisaging the establishment of the
European Prosecutor’s Office in the constitutional treaty itself, as the
Commission proposed, the Convention referred this choice back to the Council
which will be able to decide, without any obligation or deadline, unanimously
and after the approval of the European Parliament.

This is why, by sending its opinion to the IGC on the basis of Article 48
EUT43, the Commission recommended an additional extension which would be
subject to qualified majority decision in relation to the constitutional draft
treaty, including with regard to the decision to create the European Prosecution
Service for the sole protection of the Community’s financial interests.
Unanimity would remain necessary to establish a Prosecutor’s Office with
broader competence. By the end of 2003, the IGC had not dealt with the
question.
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4.2.

Cooperation with Eurojust and Europol

The Tampere Council of October 1999, in the framework of the project of a
European area of freedom, security and justice, recommended strengthening
the partnership between the bodies set up within the framework of the third
pillar and the Community authorities responsible for the protection of financial
interests. As a result of the extension of the mandate of Europol on 1 January
2002* to all the serious forms of international criminality, among which fraud
and corruption, and of the creation of Eurojust®, there have been significant
developments in the cooperation between the Commission and the judicial and
police bodies, in 2003.

An administrative coo